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ACCIDENTS  ON  TRACK. 

See  CROSSINGS. 

Contributory  Negligence. 

Crossing:  tracks  in  compliance  with  the  directions  or  invitations 
of  railroad  employees,  p.  342,  vol.  25    (2  R  R  R). 

Duties   and    Liabilities   of    Railroad    Company   after    Discovering 
Person  in  Perilous  Situation  upon  its  Track. 

Children,  p.  642,  vol.  25  (2  R  R  R). 

Deaf  persons,  p.  642,  vol.  25  (2  R  R  R). 

Decree   of  care   and   diligence   to   be    exercised,   p.   642,   vol.   25 

(1  R  R  R). 
In  jjeneral,  p.  642,  vol.  25  (2  R  R  R). 
Insane  persons,  p.  642,  vol.  25  (2  R  R  R). 
Presumption     that     person    will     leave     track,     p.    642,     vol.     25 

(2  R  R  R). 
Scope  of  subject,  p.  642,  vol.  25  (2  R  R  R). 
Travelers,  p.  642,  vol.  25  (2  R  R  R). 
Trespassers,  p.  642.  vol.  25  (2  R  R  R). 
When  liability  first  attaches,  p.  642,  vol.  25  (2  R  R  R). 

AGENCY. 

See  IMPUTED  NEGLIGENCE. 

AGENTS. 

See  MASTER  AND  SERVANT. 

ANIMALS. 

See  STOCK,  INJURIES  TO. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS. 

ASSUMPTION  OF  RISK. 

See  COUPLING  CARS;  MASTER  AND  SERVANT. 

AUTOMATIC  COUPLER  ACTS. 

See  COUPLING  CARS. 

AWARD. 

Sec  EMINENT  DOMAIN. 

BAGGAGE. 

See  CARRIAGE  OF  FREIGHT. 

BENEFITS. 

See  EMINENT  DOMAIN. 

CARRIERS  OF  FREIGHT. 

Duty  of  Raih-oad  Companies  as  Common  Carriers  to  Receive  and 
Carry  Freight. 

Application  of  rule,  cars,  p.  134,  vol.  24  (1  R  R  R). 
Application    of   rule,    cars    of   other    companies,    p.    134,    vol.    24 
(1  R  R  R). 
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Application  of  rule,  coal,  p.  134,  vol.  24  (1  R  R  R). 

Application   of   rule,   connectinjf  carrier  may  transfer   live   stock 

to  its  own  cars,  p.  134,  vol.  24  (1  R  R  R). 
Application  of  rule,  defective  cars,  p.  134,  vol.  24  (1  R  R  R). 
Application  of  rule,  duty  of  receivers,  p.  134,  vol.  24  (1  R  R  R). 
Application   of   rule,   freight    from   connecting   lines,   p.   134,   vol. 

24  (1  R  R  R). 
Discrimination,    agreement   to    transport    coal    for    collieries    ex- 
clusively, p.  134,  vol.  24  (1  R  R  R). 
Discrimination,  cannot  discriminate  in   favor  of  connecting  line, 

p.  134,  vol.  24  (1  R  R  R). 
Discrimination,  common  law,  p.  134,  vol.   24   (1  R  R  R). 
Discrimination,  exclusive  right  to  ship,  p.  134,  vol.  24  (1  R  R  R). 
discrimination,  general  rule,  p.  134,  vol.  24  (1  R  R  R). 
Discrimination,  receiving  freight  on  side  tracks  at  private  ware- 
house, p.  134,  vol.  24  (1  R  R  R). 
Discrimination,    relief   goods   for   Chicago    fire   sufferers,   p.    134, 

vol.  24  (1  R  R  R). 
Discrimination,  time  of  shipment,  p.  134,  vol.  24  (1  R  R  R). 
English     rule     not     applicable     to     wagoners,     p.     134,      vol.     24 

(1  R  R  R). 
In  general,  p.  134,  vol.  24  (1  R  R  R). 
In  general,  common  law,  p.  134,  vol.  24  (1  R  R  R). 
In     general,     rules     purporting     to    limit    duty,     p.    134,     vol.    24 

(1  R  R  R). 
In   general,   test   as   to   whether   railroad   is    a    common   carrier, 

p.  134,  vol.  24  (1  R  R  R). 
Must  be  actual  refusal,  p.  134,  vol.  24  (1  R  R  R). 
Must  be  tender  of  definite  amount,  p.  134,  vol.  24  (1  R  R  R). 
Performance    of    duty    enforced    by    injunction,    p.    134,    vol.    24 

(1  R  R  R). 
Reason  for  existence  of  rule,  p.  134,  vol.  24  (1  R  R  R). 
Route  and  mode  of  shipment,  p.  134,  vol.  24  (1  R  R  R). 
Rules  purporting  to  limit  duty,  agreement  between  carriers  not 

to   accept*   freight    destined   to    certain   points,    p.    134,   vol.    24 

(1  R  R  R). 
Rules  purporting  to  limit  duty,  requiring  shipper  to  employ  cer- 
I  tain  hands  to  load,  p.  134,  vol.  24  (1  R  R  R). 

Rules   purporting   to  limit  duty,   shipper  cannot  be  required   to 

waive  his  rights,  p.  134,  vol.  24  (1  R  R  R). 
Rules  purporting  to   limit   duty,   time   of  receiving,    p.    134,   vol. 

24  (1  R  R  R). 
Special  contract  not  required,  p.  134,  vol.  24,  (l  R  R  R). 
Tender  of  goods,  p.  134,  vol.  24  (1  R  R  R). 
Whether  duty  may  be  enforced   by  mandamus,   p.    134,  vol.   24 

(1  R  R  R). 

Effect  of  Negligence  or  Wrongful  Acts  of  Shipper  on  Carrier's 
Liability. 

Allowing  car  to  be  started  before  doors  are  closed  where  stock 

was  loaded  by  shipper's  employees,  p.  419,  vol.  34  (11  R  R  R). 
Artifice    to    give   box    containing  valuables    a   mean    appearance, 

p.  419,  vol.  34  (11  R  R  R). 
Assumption  of  care  of  goods  by  owner — degree  of  care  required, 

p.  419,  vol.  34  (11  R  R  R). 
Car  door  left  open  by  shipper  of  horses,  p.   419,   vol.   34   (11   R 

R  R). 
Carried   to   wrong   place,   because    of   mistake   in   directing,   and 

destroyed  by  fire,  p.  419,  vol.  34  (11  R  R  R). 
Carrier's  knowledge  of  mistake   in   marking,   p.   419,   vol.   34   (11 

R  R  R). 
Coat    left    on    seat,    car    overturned,    and    failure    to    attempt    to 

recover  property,  p.  419,  vol.  34  (11  R  R  R). 
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Concealment  of  nature  or  value  of  freight,  general  rule,  p.  419, 

vol.  34  (11  R  R  R). 
Concealment  .of  nature   or  value   of   freij2:ht — money    shipped  in 

ordinary  box — Kood  faith   required  of  shipper,   p.   419,  vol.   34 

(11   R  R  R). 
Connecting:  carrier    not   chargeable    with    notice    that    freight   is 

improperly  loaded  in  close  cars,  p.  419,  vol.  34  (11  R  R  R). 
Consignor's   improper   loading  apparent   to   carrier,    p.   419,   vol. 

34  (11  R  R  R). 
Contributory   negligence   no   defense  where  violation    of   statute 

requiring  maintenance   of   suitable   stock  pens,   p.   419,   vol.   34 

(11  R  R  R). 
Contributory    negligence,     question     for     jury,    p.    419,    vol.    34 

(11  R  R  R). 
County   omitted   in   marking   where   two   towns    of   same   name, 

p.  419,  vol.  34  (11  R  R  R). 
Defect    in   stock   pens    seen   by   shipper,    p.    419,   vol.    34    (11    R 

R  R). 
Defense   of  contributory  negligence  cannot   exist;    exact   use   of 

term.  p.  419,  vol.  34   (H  R  R  R). 
Delay,    effect    of    consignee's    failure    to    use    ordinary    care    to 

counteract  carrier's  negligence,  p.  419,  vol.  34  (11  R  R  R). 
Delay  in  delivery  of  trunk,  failure  to  examine  check  and  delay 

in  making  inquiry,  p.  419,  vol.  34  (11  R  R  R). 
Delivery  by  carrier  to  person  presenting  insufficient  letter  from 

shipper,    whether    negligence    to   write    letter,    p.    419,    vol.    34 

(11  R  R  R). 
Delivery  to   wrong  person   resulting   from   mistake   in   directing, 

p.  419,  vol.  34  (11  R  R  R). 
Destruction  of  car  under  control  of  shipper's  agent,  p.  419,  vol.  34 

(11  R  R  R).  . 

Direction  on  portion  of  freight  becoming  illegible,  p.  419,  vol.  34 

(11  R  R  R). 
Due  care   must  be   exercised   to  carry   safely   goods   improperly 

packed,  p.  419,  vol.  34   (11   R  R  R). 
Duty  of  carrier  receiving  goods  improperly  packed,  p.  419,  vol.  34 

(11  R  R  R). 
Duty   of   carrier   to   remark   where   goods    marked    with    initials 

only,  p.  419,  vol.  34  (11  R  R  R). 
EflFect  of  bill  of  lading  acknowledging  receipt  of  freight  in  good 

order,  p.  419,  vol.  34  (11  R  R  R). 
Effect  of  shipper  discovering  too  late  cars  are  insufficiently  iced, 

p.  419.  vol.  34  (11  R  R  R). 
EflFect  of  shipper's  knowledge  of  absence  of  trap  doors  required 

by  statute,  p.  419,  vol.  34  (11  R  R  R). 
EflFect    of    shipper's    knowledge    that    cars    are    overloaded    with 

cattle,  p.  419.  vol.  34  (11  R  R  R). 
EflFect   of   stipulation    in   bill   of   lading  that    shipper   has   found 

cars  to  be  in  good  condition,  p.  419,  vol.  34  (11  R  R  R). 
Escape  from  stock  pens  during  delay  in  furnishing  cars,  p.  419, 

vol.  34  (11  R  R  R). 
Failure  of  shipper  of  live  stock  to  object  to  car  furnished,  p.  419, 

vol.  34  (11  R  R  R). 
Failure   of   shipper   to   furnish    caretaker   and   means   to   protect 

against  fire.  p.  419,  vol.  34   (11  R  R  R). 
Failure  of  shipper  to  send  caretaker  with  live  stock,  p.  419,  vol.  34 

(11  R  R  R). 
Fraud   in  misrepresenting  value   relieving  carrier  from  liability, 

p.  419.  vol.  34   (11  R  R  R). 
Fraud  relieving  carrier  from  liability,  p.  419.  vol.  34  (11  R  R  R). 
Fraud    relieving    carrier    from     liability,     rationale    of     doctrine, 

p.  419,  vol.  34  (11  R  R  R). 
Fraud  to  prevent  carrier  from  making  inquiries  about  box  con- 
taining jewelry,  p.  419,  vol.  34  (11  R  R  R). 
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Fraud  with  respect  to  value  of  j?oods  relieving  carrier  from  lia- 
bility, p.  419,  vol.  34  (11  R  R  R). 

General  rule,  p.  419,  vol.  34  (11  R  R  R). 

Goods  directed  to  place  that  did  not  exist  left  at  another  sta- 
tion, p.  419,  vol.  34  (11  R  R  R). 

Goods  directed  to  wronj?  place,  and  damaged  while  delayed,  p. 
419,  vol.  34  (11  R  R  R). 

Goods  marked  only  with  initials,  p.  419,  vol.  34  (11  R  R  R). 

Goods  marked  only  with  initials  entered  on  bill  of  lading  in 
name  of  stranger,  p.  419,  vol.  34  (11  R  R  R). 

Goods  spoiled  by  being  put  into  wrong  casks  furnished  by  car- 
rier, p.  419,  vol.  34  (11  R  R  R). 

Improper  packing  will  not  prevent  recovery  for  injuries  resulting 
from  another  cause,  p.  419,  vol.  34  (11  R  R  R). 

In  general,   p.   419,  vol.  34   (11   R   R   R). 

Initial  carrier  not  liable,  because  of  its  failure  to  examine  ship- 
per's guides,  for  connecting  carrier's  delay  in  forwardini? 
caused  by  misdirection,  p.  419,  vol.  34  (11  R  R  R). 

Injuries  to  horses  from  failure  to  notice  defect  in  car,  p.  419, 
vol.  34  (11  R  R  R). 

Injury  to  goods  from  defect  in  apparatus  furnished  by  con- 
signor, p.  419,  vol.  34  (11  R  R  R). 

Injury  to  horse  where  shipper  interfered  with  management  of 
car,  p.  419,  vol.  34  (11  R  R  R). 

Liability  limited  to  specified  amount  where  value  not  disclosed, 
mere  silence  of  shipper  as  fraud,  p.  419,  vol.  34  (11  R  R  R). 

Liability  with  respect  to  baggage  classified  by  passenger,  p.  419, 
vol.  34  (11  R  R  R). 

Loss  by  fire — placing  cotton  on  platform  near  track,  use  of 
private  platform  by  carrier,  p.  419,  vol.  34  (11  R  R  R). 

Mere  failure  to  inform  carrier  of  value  of  goods,  p.  419,  vol.  34 
(11  R  R  R). 

Miscellaneous,  p.  419,  vol.  34  (11  R  R  R). 

Misdelivery  of  parcel  directed  to  wrong  place,  p.  419,  vol.  34 
(11  R  R  R). 

Misdelivery  where  failure  to  sufficiently  distinguish  boxes  in 
bill  of  lading  was  caused  by  shipper's  neglect,  p.  419,  vol.  34 
(11  R  R  R). 

Neglij^ence  and  contributory  negligence,  p.  419,  vol.  34  (11  R 
R  R). 

Negligence  of  shipper  in  blocking  car  wheels  noticed  by  for- 
warder of  freight,  p.  419,  vol.  34  (11  R  R  R). 

Not  contributory  negligence  to  fail  to  lead  horse  from  car 
where  failure  to  furnish  gang-plank,  p.  419,  vol.  34  (11  R  R  R\ 

Packing  freight,  duty  of  shipper  to  pack  upon  carrier's  refusal, 
p.   419,  vol.   34   (11   R  R   R). 

Packing  freight,  failure  of  shipper  to  furnish  proper  casks,  p.  419, 
vol.  34  (11  R  R  R). 

Packing  freight,  inherent  defect  in  packing,  p.  419,  vol.  34 
(11  R  R  R). 

Presumption  that  goods  were  properly  packed,  notwithstanding 
clause  in  bill  of  lading,  p.  419,  vol.  34  (11  R  R  R). 

Presumption  that  merchandise  was  properly  packed,  p.  419,  vol.  34 
(11   R  R  R). 

Putting  straw  and  other  combustibles  in  stock  car,  p.  419,  vol.  34 
(11   R  R  R). 

Railroad  employee  prevented  from  locking  car  door  by  owner's 
agent — escape  of  horses,  p.  419,  vol.  34  (11  R  R  R). 

Right  to  send  servant  back  for  baggage,  p.  419,  vol.  34  (11  R 
R    R). 

Shipper  of  stock's  knowledge  that  car  door  is  unsafe,  p.  419, 
vol.  34  (11  R  R  R). 

Shipper  riding  in  car  with  his  horses  in  violation  of  contract, 
p.  419.  vol.  34  (11  R  R  R). 
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Shipper  taking?  stock  upon  platform  with   knowledge   that  it  is 

unsafe,  p.  419,  vol.  34  (11  R  R  R). 
Shipper  treating  package  as  thing  of  small  value,  p.  419,  vol.  34 

(11  R  R  R).. 
Stock   overcrowded  by  charterer  of  cars,  p.  419,  vol.   34   (11    R 

R  R). 
Use  of  defective  chute,  found  on  carrier's  premises,  in  unloading 

cattle,  p.  419,  vol.  34  (11  R  R  R). 
Valuable  clothing  wrapped  in  bedding  carried  at  low  rate,  p.  419, 

vol.  34  (11  R  R  R). 
Wrong   street   number   given   to   carrier   by   consignor   resulting 

in  misdelivery,  p.  419,  vol.  34  (11  R  R   R). 

Excuses  for  Refusal  to  Receive  and  Carry  Freight. 

Character  of  goods,  p.  134,  vol.  24  (1  R  R  R). 

Character    of    goods,    circus    property    and    performers,    p.    134, 

vol.  24  (1  R  R  R). 
Character    of    goods,    dangerous    substances,    p.    134,    vol.    24    (1 

R  R  R  ). 
Character  of  goods,  dogs,  p.  134,  vol.  24  (1  R  R  R). 
Character  of  goods,  glassware,  p.  134,  vol.  24  (1  R  R  R). 
Character  of  goods,  in  general,  p.  134,  vol.  24  (1  R  R  R). 
Character    of    goods,    intoxicating    liquor,    p.    134,    vol.    24    (1    R 

R  R). 
Character  of  goods,  live  pigeons,  p.  134,  vol.  24  (1  R  R  R). 
Character   of  goods,   money   and   bank   bills,   p.    134,   vol.    24    (1 

R  R  R). 
Character  of  goods,  perishable  goods,  p.  134,  vol.  24  (1  R  R  R). 
Character  of  goods,  prohibited  articles,  p.  134,  vol.  24  (1  R  R  R) 
Character  of  goods,  statutes,  p.  134,  vol.  24  (1  R  R  R). 
Doing  business  with  rival  company,  p.  134,  vol.  24  (1  R  R  R). 
Duty   to   notify   shipper   of   existence   of   obstructions   to   traffic, 

m  general,  p.  134,  vol.  24  (1  R  R  R). 
Duty   to   notify   shipper   of  existence   of  obstructions    to   traffic, 

knowledge  of  blockade  by  snow,  p.  134,  vol.  24  (1  R  R  R). 
Duty   to   notify   shipper   of   existence   of  obstructions    to   traffic, 

receivmg  perishable  freight  with  knowledge  of  probable  delay 

on  connectmg  line,  p.  134,  vol.  24  (1  R  R  R). 
Excuses  for  refusal  to  receive  and  carry  freight,  floods,  p.   134, 

Goods  not  properly  packed,  p.  134,  vol.  24  (1  R  R  R). 
Live  stock  not  properly  loaded,  p.  134,  vol.  24  (1  R  R  R) 
Military  control,  p.  134,  vol.  24  (l  R  R  R). 
Need  not  delay  train,  p.  134,  vol.  24  (1  R  R  R). 
Payment  or  tender  of  freight  charges,  p.  134,  vol.  24  (l  R  R  R). 
Payment  or  tender  of  freight  charges,  actual  tender  not  neces- 
sary, p.  134,  vol.  24  (1  R  R  R). 

Payment  or  tender  of  freight  charges,   customs,   p.   134,  vol.   24 
(1  R  R  R). 

Payment  or  tender   of  freight  charges,   freight   from   connecting 
lines,  p.  134,  vol.  24  (1  R  R  R).  ^ 

Payment  or  tender  of  freight  charges,   goods   sufficient  security 
for  freight,  p.  134,  vol.  24  (1  R  R  R).  ^ 

Payment  or  tender  of  freight  charges,  in  general,  p.  134,  vol.  24 
(1  K  R  R). 

Payment   or   tender   of   freight   charges,   prepayment   waived,    p 
134.  vol.  24   (1   R  R   R).  ^ 

Payrnent  or  tender  of  freight  charges,  right  to  discriminate,  p. 
134,  vol.  24  (1  R  R  R).  '   *^ 

Place  of  receiving,  beyond  terminus,  p.  134,  vol.  24  (l  R  R  R) 

D  *t>\^     receiving,    intermediate    points,    p.    134,    vol.    24    (l  *  R 
R  R). 

Place  of  receiving,  receiving  coal,  p.  134,  vol.  24  (1  R  R  R). 
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Place  of  receivinfj^,  re^jfular  station,  construction  of  statute,  p. 
134.  vol.  24  (1  R  R  ). 

Storms,  authority  of  agent  to  contract  for  shipment  of  live  stock 
durinjf  very  cold  weather,  p.  134,  vol.  24  (1  I^  R  R). 

Storms,  in  jjeneral,  p.  134,  vol.  24  (1  R  R  R). 

Storms,  knowledja^e  of  distant  snow  storm  on  connecting  liiie, 
p.  134,  vol.  24  (1  R  R  R). 

Strikes  and  boycotts,  p.  134,  vol.  24  (1  R  R  R). 

Tendered  by  connecting  line  on  Sunday,  p.  134,  vol.  24  (1  R 
R  R).  > 

Unconstitutional  law,  p.  134,  vol.  24  (1  R  R  R). 

Washouts,  p.  134,  vol.  24  (1  R  R  R). 

Where  company  has  only  running  privileges  over  track  of  an- 
other company,  p.  134,  vol.  24    (1  R  R  R). 

Measure  and  Elements  of  Damages  for  Delay. 

Agreement  to  sell  at  fixed  price  or  leave  with  commission  mer- 
chant, p.  481,  vol.  33  (10  R  R  R). 

Compelled  to  ship  to  another  market,  p.  481,  vol.  33  (10  R  R  R). 

"Cornered  market,"  p.  481,  vol  33  (10  R  R  R). 

"Cornered  market" — recovery  not  prevented  by  unlawful  acts  of 
third  parties,  p.  481,  vol.  33  (10  R  R  R). 

Delay  depriving  goods  of  value  for  shipper's  purpose,  p.  481, 
vol.  33  (10  R  R  R). 

Evidence  of  fluctuations  in  market  value  while  delayed,  p.  481, 
vol.  33   (10  R  R  R). 

Exemplary  Damages. 

Malice  or  willfulness,  p.  481,  vol.  33  (10  R  R  R). 
Rudeness  in  refusing  to  deliver,  p.  481,  vol.  33  (10  R  R  R). 

Expenses. 

Commercial   traveler's  expenses  while  waiting  for  samples,   p. 

481,  vol.  33  (10  R  R  R). 
Cost   of   keeping   freight   during   delay,   p.   481,   vol.   33    (10    R 

R  R). 
Cost    qf   protecting   property    from     weather    where   wrongful 

refusal   to   accept    for   transportation,   p.    481,   vol.   33    (10   R 

R  R). 
Cost  of  reshipping,  p.  481,  vol.  33  (10  R  R  R). 
Cost  of  telegrams  and  cab  hire,  p.  481,  vol.  33  (10  R  R  R). 
Discovery  after  departure  of  vessel  of  absence  of  trunk,  hire  of 

tug,  cable  to   destination  and   hotel   expenses   while  waiting 

for  another  boat,  p.  481,  vol.  33  (10  R  R  R). 
Excess  in  cost  of  keeping  cattle  at  shipping  point,  p.  481,  vol. 

33  (10  R  R  R). 
Expense  of  moving  cars   to  warehouse,  p.  481,  vol.   33   (10   R 

R  R).  , 

•Expense  of  searching  for  baggage,  p.  481,  vol.  33  (10  R  R  R). 
Extra  cost   of  keeping  live   stock  at  point  where  delayed,   p. 

481,  vol.  33  (10  R  R  R). 
Extra  expense  of  feeding  live  stock,  p.  481,  vol.  33  (10  R  K  R). 
Feed  for   cattle   and  additional   insurance,   p.   481,   vol.  ^3    (10 

R  R  R). 
Finding  property   delivered   to   wrong  person,   p.   4W.,    vol.    33 

(10  R  R  R). 
General  rule,  p.  481,  vol.  33  (10  R  R  R). 
Hunting  for   property  and   defending  title,  p.   481,  vol.  33    (10 

R   R  R). 
No   pro    rata   allowance    for    partial    carriage,    p.    481,    vol.    33 

(10  R  R  R). 
Refusal   to  carry — cost  of  another  conveyance,  p.  481,  vol.  33 

(10  R  R  R). 
Refusal   to    deliver — expense   of  again   sending  for  freight,    p, 

481,  vol.  33  (10  R  R  R). 


INDEX  TO  NOTES  127 

CARRIERS    OF   FREIGHT— Continued. 

Refusal  to  receive  Roods — cost  of  af^ain  sending  to   depot,   p. 
481,  vol.  33  (10  R  R  R). 

Searching  for  property,  p.  481,  vol.  33  (10  R  R  R). 

Traveling  expenses,  p.  481,  vol.  33  (10  R  R  R). 
Failure  to  notify  of  arrival,  p.  481,  vol.  33  (10  R  R  R). 
Form  of  action  immaterial,  p.  481,  vol.  33  (10  R  R  R). 
General  rule,  p.  481,  vol.  33  (10  R  R  R). 
Higher  price   for   portion   of  shipment   on   account  of   delay,   p. 

481.  vol.  33   (10  R  R  R). 

Household  Goods  and  Other  Property  Not  Intended  for  Market. 

Baggage,  p.  481,  vol.  33  (10  R  R  R). 

Baggage — excessive  verdict,  p.  481,  vol.  33  (10  R  R  R). 

Competition   for  premium — building  plans,   p.   481,   vol.   33    (10 

R   R  R). 
Cost  of  replacing  machinery,  and  interest,  p.  481,  vol.   33   (10 

R  R  R  ). 
Delay   in   delivering  machinery — value  of   use,   p.   481,  vol.*  33 

(10  R  R  R). 
Inconvenience   in   being   deprived   of   use   of   property,   p.    481, 

vol.  33  (10  R  R  R). 
In  general,  p.  481,  vol.  33   (10  R  R  R). 
Rental  value  of  cotton  press,  p.  481,  vol.  33  (10  R  R  R). 
Implied    contract    to    transport    within    reasonable    time,    p.    481, 

vol.  33  (10  R  R  R). 
Loss  from  failure  to  care  for  live  stock  assumption  of  duty  by 
shipper,  p.  481,  vol.  33  (10  R  R  R). 

Mental  Suffering. 

Delay  in  carrying  museum,  p.  48:1,  vol.  33  (10  R  R  R). 
Delay  in  delivering  household  goods,  p.  481,  vol.  33  (10  R  R  R). 
Delay  in  shipment  of  corpse,  p.  481,  vol.  33  (10  R  R  R). 
Delay   in    shipment — excessive   verdict,   p.    481,   vol.    33    (10    R 

R  R). 
Failure  to  deliver  medicines  for  use  of  wife — husband's  mental 

suffering,  p.  481,  vol.  33  (10  R  R  R). 
Failure    to    deliver    medicines    for    wife — physical    and    mental 

suffering  of  wife,  p.  481,  vol.  33  (10  R  R  R). 
Money    standard — shipment   to   foreign   country,   p.    481,   vol.    33 
(10  R  R  R). 

Nominal  Damages. 

Only  portion  of  freight  carried,  p.  481,  vol.  33  (10  R  R  R). 
Possession  immediately  after  delivery  to  wrong  party,  p.  481, 

vol.  33  (10  R  R  R). 
Sale  not  delayed,  p.  481,  vol.  33   (10  R  R  R). 
Worthless  goods,  p.  481,  vol.  33  (10  R  R  R). 

Proximate  Cause. 

Damage  prior  to  carrier's  possessi9n,  p.  481,  vol.  33  (10  R  R  R). 

Delayed  baggage — cost  of  other  clothing,  p.  481,  vol.  33  (10 
R  R  R). 

Failure  to  carry  theatre  troupe — inability  to  keep  other  en- 
gagements, p.  481,  vol.  33  (10  R  R  R). 

Failure  to  carry  where  owner  did  not  intend  to  ship,  p.  481, 
vol.  33   (10  R  R  R). 

Failure  to  deliver  still  worm — loss  of  raw  material  from  lack 
of  barrels,  p.  481.  vol.  33  (10  R  R  R). 

Failure  to  evade  blockade,  p.  481,  vol.  33  (10  R  R  R). 

Failure  to  furnish  certain  kind  of  cars — loss  from  refusal  to 
ship  in  smaller  cars,  p.  481,  vol.  33  (10  R  R  R). 

Grain  becoming  heated,  p.  481,  vol.  33  (10  R  R  R). 

Increased  expense  of  constructing  highway,  p.  481,  vol.  33 
(16  R  R  R). 
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In  general,  p.  481,  vol.  33   (10  R  R  R). 

Physician's    bill    where    failure    to    deliver    medicines — insuffi- 
ciency of  evidence,  p.  481,  vol.  33  (10  R  R  R). 
Traveling:  salesman's  loss  of  time,  p.  481,  vol.  33  (10  R  R  R). 

Recovery    of     Special    Damages    from    Delay    Depending    upon 
Whether  Carrier  Had  Notice  of  Purpose  of  Shipment. 

Bagfsrage — loss  of   situation    and  increased   traveling   expenses, 

p.  481,  vol.  33  (10  R  R  R). 
Building   material   needed   for   special   purpose,   p.   481,   vol.   33 

(10  R  R  R). 
Clothing   and    household   goods — sufferings    of    family,   p.    481, 

vol.  33  (10  R  R  R). 
Commercial  traveler's  samples,  p.  481,  vol.  33  (10  R  R  R). 
Existence  of  parents  of  corpse,  p.  481,  vol.  33  (10  R  R  R). 
Expense  of  team  while  waiting  arrival  of  goods,  p.  481,  vol.  33 

(10  R  R  R). 
Fine    for    unloading    cattle    within    state,    p.    481,    vol.    33    (lO 

R  R  R). 
Goods  for  exhibition,  p.  481,  vol.  33  (10  R  R  R). 
In  general,  p.  481,  vol.  33   (10  R  R   R). 
Injury  to  business  from  failure  to  deliver  goods,  p.  481,  vol.  33- 

(10  R  R  R). 
Injury  to  cattle  from  want  of  feed,  p.  481,  vol.  33  (10  R  R  R). 
Loss  of  time,  p.  481,  vol.  33  (10  R  R  R). 
Machinery    needed    for    special    purpose,    p.    481,    vol.    33    (10 

R  R  R). 
Money  to  pay  insurance  premium,  p.  481,  vol.  33  (10  R  R  R). 
Notice  at  destination — failure  to  deliver  promptly,  p.  481,  voL 

33  (10  R  R  R). 
Notice  that  freight  is  intended  for  market,  p.  481,  vol.  33   (10 

R  R  R). 
Notice    that    freight    is    shipped    in    pursuance    of    contract    of 

sale — carrier's   liability   not   varied   by   consignor's   settlement 

with  consignee,  p.  481,  vol.  33  (10  R  R  R). 
Notice    that   freight    is    shipped   in    pursuance    of    contract    of 

sale — carrier  without  knowledge  of  contract,   p.   481,   vol.   33 

(10  R  R  R). 
Notice    that   freight    is    shipped   in    pursuance    of    contract    of 

sale — consignee  with  option  to  accept  or  refuse,  p.  481,  vol. 

33   (10  R  R  R). 
Notice  that  freight  is  shipped  in  pursuance  of  sale — executory 

contracts,  p.   481,  vol.  33   (10  R  R  R). 
Notice    that    freight    is    shipped    in    pursuance    of    contract    of 

sale— fruit  trees,  p.  481,  vol.  33  (10  R  R  R). 
Notice    that    freight    is    shipped    in    pursuance    of    contract    of 

sale — in  general,  p.  481,  vol.  33  (10  R  R  R).        . 
Notice    that   freight    is    shipped    in    pursuance    of    contract    of 

sale — necessity   of   express   stipulation   in   contract   with   car- 
rier, p.  481,  vol.  33   (10  R  R  R). 
Notice    that    freight    is    shipped    in    pursuance    of    contract    of 

sale — notice  of  terms  of  contract  held   essential,  p.  481,  vol. 

33  (10  R  R  R). 
Notice    that   freight    is    shipped    in    pursuance    of    contract    of 

sale — waiver  of  consignor's  rights,  p.  481,  vol.  33  (10  R  R  R). 
Notice    that    freight    is    shipped    in    pursuance    of    contract    of 

sale — where   other  grain   can  be   substituted,  p.   481,  vol.   33 

(10  R  R  R). 
Notice  when  entering  into  contract,  p.  481,  vol.  33  (10  R  R  R). 
Order  books,  p.  481,  vol.  33  (10  R  R  R). 
Parol  evidence  of  notice,  p.  481,  vol.  33  (10  R  R  R). 
Photograph   outfit  needed  for  special  occasion,  p.  481,  vol.  33. 

(10  R  R  R). 
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Professional  instruments,  p.  481,  vol.  33  (10  R  R  R). 

Special  value  of  stock,  p.  481,  vol.  33  (10  R  R  R). 

Stoppaf2:e   of  work   and  wages   of  hands,   p.   481,   vol.    33    (10 
R  R  R). 

Sufficiency  of  notice,  p.  481,  vol.  33  (10  R  R  R). 

Wasron  needed  for  special  occasion,  p.  481,  vol.  33  (10  R  R  R). 
Refusal   to  receive  live  stock  for  shipment — liable   for  all   loss, 

p.  481,  vol.  33  (10  R  R  R). 
Rule  applicable  to  merchandise  which  can  be   replaced,  p.   481, 

vol.  33  (10  R  R  R). 
Scop«  of  note,  p.  481,  vol.  33  (10  R  R  R). 
Shipment  to  another  market  for  carrier's  benefit,  p.  481,  vol.  33 

(10  R  R  R). 
ShrinkaRe  of  live  stock,  p.  481,  vol.  33  (10  R  R  R). 

Speculative  Profits. 

Failure  to  deliver  fuel — stoppage  of  manufactory,  p.  481,  vol. 

33  (10  R  R  R). 
Failure  to  deliver  raw  material — stoppage  of  manufactory,  p. 

481.  vol.  33  (10  R  R  R). 
Loss  of  profits  in  selling  goods,  p.  481,  vol.  33  (10  R  R  R). 
Profits  from  preparing  goods   for  market,  p.  481,  vol.  33   (10 

R  R  R). 
Stoppage   of   manufactory — delay   in   delivering   machinery,   p. 
481,  vol.  33  (10  R  R  R). 
Value  at  destination  controlling,  p.  481,  vol.  33  (10  R  R  R). 
Value  at  first  available  market,  p.  481,  vol.  33  (10  R  R  R). 
Value  on  day  it  should  have  been  delivered,  p.  481,  vol.  33  (10 
R  R  R). 

Whether  Total  Value  of  Goods  Recoverable. 

Account  barred  by  limitation,  p.  481,  vol.  33  (10  R  R  R). 

Cannot  abandon  goods,  p.  481,  vol.  33  (10  R  R  R). 

Conversion,  p.  481,  vol.  33  (10  R  R  R). 

Damaged  goods,  p.  481,  vol.  33  (10  R  R  R). 

Diversion  through  negligence  of  initial  carrier,  p.  481,  vol.  -83 

(10  R  R  R). 
Of  value  at  certain  time  only,  p.  481,  vol.  33  (10  R  R  R). 
Wrongful    failure    to    receive    for    carriage,    p.    481,   vol.    33    (10 
R  R  R). 

Selection  of  Connecting  Carriers. 

Contract  to  carry  to  point  of  transhipments-connecting  car- 
rier refusing  to  receive  goods,  and  circumstances  urgent, 
p.  150,  vol.  31  (8  R  R  R). 

Contract  to  carry  to  point  of  transhipment— designated  carrier 
refusing  to  receive  goods,  p.  150,  vol.  31  (8  H  R  R). 

Contract  to  carry  to  point  of  transhipment,  where  connecting 
carrier  is  designated— connecting  carrier  indicated  by  marks 
on  goods,  p.  150,  vol.  31   (8  R  R  R). 

Contract  to  carry  to  point  of  transhipment,  where  connecting 
carrier  is  designated — general  rule,  p.  150,  vol.  31  (8  R  R  R). 

Contract  to  carry  to  point  of  transhipment,  where  connecting 
carrier  is  designated — instructions  to  deliver  to  order  at  such 
point,  p.  150,  vol.  31  (8  R  R  R). 

Contract  to  carry  at  point  of  transhipment,  where  no  connect- 
ing carrier  is  designated — general  rule,  p.  150,  vol.  31  (8 
R  R  R). 

Contract  to  carry  to  point  of  transhipment,  where  no  connect- 
ing carrier  is  designated — no  connecting  carrier  at  such 
point,  p.  150.  vol.  31  (8  R  R  R). 

Rights  and  liabilities  of  connecting  carrier  receiving  goods  not 
intended  for  him,  p.  150,  vol.  31  (8  R  R  R). 

ID— 9 
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Through  shipment — right  of  first  carrier  to  choose  connecting 

lines,  p.  150.  vol.  31  (8  R  R  R). 
Whether  contract  for  connecting  carrier^s  benefit,  p.  150,  vol. 

31  (8  R  R  R). 

CARRIERS  OF  LIVE  STOCK. 

Circumstances  Relieving  Carrier  from  Liability  for  Failure  to  Fur- 
nish Facilities  and  Opportunities  to  Care  for  Stock  Where 
Shipper  Undertakes  Care  of  Stock  During  Transportation. 

Defective  cars  selected  by  shipper,  p.  6,  vol.  32  (9  R  R  R). 

Duty  tp   lay  out  car  in   which   stock  can  be   fed  and  watered, 
p.  6,  vol.  32  (9  R  R  R). 

Escape  of  cattle — defective  car — failure  to  notify  station  agent, 
p.  6,  vol.  32  (9  R  R  R). 

Failure  to  ask  for  opportunity  to  feed  and  water,  p.  6,  vol.  32 
(9  R  R  R). 

Presumption  that  cattle  are  not  in  need  of  food  and  water  when 
tendered  for  shipment,  p.  6,  vol.  32  (9  R  R  R). 

Right    to    deliver    to    connecting   carrier    without    giving    oppor- 
tunity to  feed  and  water,  p.  6,  vol.  32  (9  R  R  R). 

Shipment  requiring  only  three  hours — absence  of  request,  p.  6, 
vol.  32  (9  R  R  R). 

Duty  of  Carrier  to  Furnish  Facilities  and  Opportunities  Where 
Shipper  Undertdces  Care  of  Stock  during  Transportation. 

Carrier's  duty  to  provide  water,  p.  6,  vol.  32  (9  R  R  R). 

Delay  at  junction— duty  of  initial  carrier,  p.  6,  vol.  32  (9  R  R  R). 

Failure  to  provide  safe  and  suitable  car,  p.  6,  vol.  32  (9  R  R  R). 

Flood — assumption  of  risk  from  delay,  p.  6,  vol.  32  (9  R  R  R). 

Furnishing  unsafe  car — effect  of  mere  presence  of  owner,  p.  6, 
vol.  32  (9  R  R  R). 

General  rule.  p.  6.  vol.  32  (9  R  R  R).  % 

Implied    obligation   to   furnish   opportunities    to   care   for    stock, 
p.  6.  vol.  32  (9  R  R  R). 

Negligence  against  which  carrier  cannot  contract,  p.  6,  vol.  32 
(9  R  R  R). 

Other  statements  and  illustrations  of  general  rule,  p.  6,  vol.  32 
(9  R  R  R). 

Point    for    watering   and    feeding — evidence — ^agreement    or    cus- 
tom, p.  6,  vol.  32  (9  R  R  R). 

Statutory  duty — stock  yard  on  fire  and  absence  of  request,  p.  6, 
vol.  32  (9  R  R  R). 

Duty  to  Care  for  Live  Stock  during  Transportation — ^Assumption 
of  Duty  by  Shipper. 

Abandonment   of   charge    by    shipper's   agent   because    of   slight 

delav,  p.  6,  vol.  32  (9  R  R  R). 
Abandonment    of    stock    by    shipper's    agent,    p.    6,    vol.    32    (9 

R  R  R).  • 

Burden   of   proving   negligence   where   stock   is    lost    or   injured 

during  transit,  p.  6,  vol.  32  (9  R  R  R). 
Care    of    stock    voluntarily    assumed    by    shipper,    p.    6,    vol.    32 

(9  R  R  R). 
Delay  caused  by  snow  storm — duty  of  carrier  not   affected  by 

mere  presence  of  shipper's  employee  riding  on  free  pass,  p.  6, 

vol.  32  (9  R  R  R), 
Delay   caused   by   wreck — right   of   shipper   to   abandon   care   of 

cattle,  p.  6.  vol.  32  (9  R  R  R). 
Duty  of  carrier  to  water  hogs  suffering  from  heat,  p.  ft,  vol.  32 

(9  R  R  R). 
Duty  of  shipper  to  care  for  stock  after  arrival  at  destination  as 

affected  by  fact  that  carrier's  stock  yards  are  too  small,  p.  6, 

vol.  32  (9  R  R  R). 
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Failure  to  accompany  stock,  p.  6,  vol.  32  (9  R  R  R)., 

Failure  to  feed  and  water  after  notice  that  train  will  not  stop 

at  station,  p.  6,  vol.  32  (9  R  R  R). 
Failure   to   water   caused   by   carrier's    statement   that    detention 

would  be  too  brief,  p.  6,  vol.  32  (9  R  R  R). 
General  rule,  p.  6,  vol.  32  (9  R  R  R). 
Loss  of  cattle  loaded  on  wrong  train — duty  of  loading  voluntarily 

assumed    by    carrier    in    shipper's    presence,    p.    6,    vol.    32    (9 

R  R  R). 
Other  statements  and  illustrations  of  general  rule,  p.  6,  vol.  32 

(9  R  R  R). 
Peculiar  circumstances   affecting,  or  not   affecting,   carrier's   lia- 
bility, p.  6,  vol.  32  (9  R  R  R). 
Reliance   on   statement  of  conductor   as   to  brakeman's   care   of 

stock,  p.  6,  vol.  32  (9  R  R  R). 
Shipper  responsible  for  his  agents'  acts,  p.. 6,  vol.  32  (9  R  R  R). 
Shipper's  duty  under  federal  statute,  p.  6,  vol.  32  (9  R  R  R). 
Shipper's    interference    with    management    of    car,   p.    6,    vol.    32 

(9  R  R  R). 
Shipper  voluntarily  watching  over  stock  without  interfering  with 

carrier's  control,  p.  6,  vol.  32  (9  R  R  R). 
Stipulation  not  an  unlawful  limitation,  p.  6,  vol.  32  (9  R  R  R). 
Stipulation   to   care   for   stock   in   case   of   accidents   or   delay — 

effect  of  unnecessary  delay,  p.  6,  vol.  32  (9  R  R  R). 
Stock  carried  beyond  destination,  p.  6,  vol.  32  (9  R  R  R). 
Volunteering  to  carry  after  notice  of  shipper's   intended  breach 

of  agreement  to  go  in  charge  of  stock,  p.  6,  vol.  32  (9  R  R  R). 
Waiver  of  stipulation — gift  of  ticket  enabling  shipper  to  ride  on 

passenger  train,  p.  6,  vol.  32  (9  R  R  R). 

Whether  Contract  or  Custom  Imposed  Duty  to  Care  for  Stock 
during  Transportation  upon  Shipper. 

Duty  to  care  for  stock  in  emergencies — construction  of  con- 
tract, p.  6,  vol.  32  (9  R  R  R). 

Existence  of  custom  requiring  shipper  to  accompany  and  care 
for  poultry,  evidence,  p.  6,  vol.  32  (9  R  R  R). 

Existence  of  stipulation — question  for  jury,  p.  6,  vol.  32  (9 
R  R  R). 

Merc  proof  of  free  passage,  p.  6,  vol.  32  (9  R  R  R). 

Shipper's  ignorance  of  custom,  o.  6,  vol.  32  (9  R  R  R). 

Validity  of  custom  requiring  shipper  to  care  for  stock,  p.  6, 
vol.  32  (9  R  R  R). 

CARRIERS  OF  PASSENGERS. 

Accommodation  during  Transportation. 

Carriers  by  water,  p.  486,  vol.  27  (4  R  R  R). 

Classification   and   separation   of   passengers,   in  general,   p.   486, 

vol.  27  (4  R  R  R). 
Equality  of  accommodations,  p.  486,  vol.  27  (4  R  R  R). 
Exclusion  of  passenger  from  car  because  of  bad  moral  character, 

p.  486,  vol.  27  (4  R  R  R). 
In  general,  p.  486,  vol.  37  (4  R  R  R). 
Particular  accommodations,  p.  486,  vol.  27  (4  R  R  R). 
Providing  accommodations  inferior  to  those  agreed  upon,  p.  486, 

vol.  27  (4  R  R  R). 
Railroad  and  street  railway  companies,  p.  486,  vol.  27  (4  R  R  R). 
Railroad  and  street  railway  companies,  chair  cars,  p.  486,  vol.  27 

(4  R  R  R). 
Railroad  and  street  railway  companies,  in  general,  p.  486,  vol.  27 

(4  R  R  R). 
Separation    of  male   and   female    passengers,   p.    486,    vol.    27    (4 

R  R  R). 
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Separation   of  white  and  colored  i)assengers,  acts   of  congress, 

p.  486,  vol.  27  (4  R  R  R). 
Separation  of  white   and  colored   passengers   by   regulations    of 

the  carrier,  p.  486,  vol.  27  (4  R  R  R). 
Separation  of  white  and  colored  passengers,  in  general,  p.  486, 

vol.  27  (4  R  R  R). 
Separation  of  white  and  colored  passengers,  state  laws,  p.   486, 

vol.  27  (4  R  R  R). 
Separation  of  white  and  colored  passengers,  statutes  prohibiting 

the  separation,  p.  486,  vol.  27  (4  R  R  R). 
Separation  of  white  and  colored   passengers,   statutes   requiring 

the  separation,  p.  486,  vol.  27  (4  R  R  R). 
When   passengers  are  carried  on   freight  trains,  p.   486,  vol.    27 

(4  R  R  R). 

Allowing  Reasonable  Time  to  Get  On  or  0£F. 

When  train  or  street  car  is  merely  slowed  up,  p.  904,  vol.  24   (1 

R  R  R). 
When  train  or  street  car  is  stopped,  p.  904,  vol.  24  (1  R  R  R). 

Degree  of  Care. 

Liability  as  Affected  by  Sututes. 

In  general,  p.  7,  vol.  24  (1  R  R  R). 

Nebraska  statute  making  railroads  liable  as  insurers,  applica- 
tion of  statute,  o.  7,  vol.  24  (1  R  R  R). 

Nebraska  statute  making  railroads  liable  as  insurers,  constitu- 
tionality, p.  7.  vol.  24  (1  R  R  R). 

Nebraska  statute  making  railroads  liable  as  insurers,  effect  of 
statute,  p.  7,  vol.  24  (1  R  R  R). 

Nebraska  statute  making  railroads  liable  as  insurers,  enforce- 
ment of  statute  by  other  than  Nebraska  courtsj  p.  7,  vol.  24 
(1  R  R  R). 

Nebraska  statute  making  railroads  liable  as  insurers,  pro- 
visions of  statute,  p.  7,  vol.  24  (1  R  R  R). 

Texas  statute  expressly  adopting  common  law,  p.  7,  vol.  24 
(1  R  R  R). 

Liability  based  upon  negligence,  p.  7,  vol.  24  (1  R  R  R). 

Nature  of  Liability. 

Not  liable  as  insurers,  carriers  of  passengers  and  goods  dis- 
tinguished, p.  7,  vol.  24  (1  R  R  R). 

Not  liable  for  act  of  God  or  public  enemy,  p.  7,  vol.  24  (1 
R  R  R). 

Not  liable  for  act  of  God  or  public  enemy,  act  of  God,  p.  t, 
vol.  24  (1  R  R  R). 

Not  liable  for  act  of  God  or  public  enemy,  act  of  public 
enemy,  p.  7,  vol.  24  (1  R  R  R). 

Not  liable  for  act  of  God  or  public  enemy,  in  general,  p.  7, 
vol.  24  (1  R  R  R). 

Degi%e  of  Care  Required. 

Application  of  rule,  carriers  by  water,  p.  7,  vol.  24  (l  R  R  R). 
Application  of  rule,  elevators,  p.  7,  vol.  24  (1  R  R  R). 
Application  of  rule,  in  general,  p.  7,  vol.  24  (1  R  R  R). 
Application  of  rule,  mode  of  conveyance  immaterial,  p.  7,  vol.  24 

(1  R  R  R). 
Application  of  rule,  railroads,  p.  7,  vol.  24  (1  R  R  R). 
•  Application  of  rule,  stage  and  hackney  coaches,  p.  7,  vol.  24   (1 

R  R  R). 
Application  of  rule,  street  railways,  p.  7,  vol.  24  (1  R  R  R). 
Approved  statements  of  rule,  p.  7,  vol.  24  (1  R  R  R). 
Care  required  not  dependent  On  pecuniary  ability  of  carrier,  p.  7, 

vol.  24  (1  R  R  R). 
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Cases   declaring?  statements   of  rule  erroneous,   p.   7,  vol.   24   (1 

R  R  R). 
Cases  upholdinflf  statements  of  rule,  p.  7,  vol.  24  (1  R  R  R). 
Conflict  of  authority  in  Texas,  p.  7,  vol.  24  (1  R  R  R). 
In  general,  p.  7,  vol.  24  (1  R  R  R). 
Instructions  exactiuR  f^reatest  possible  care  declared  erroneous, 

p.  7,  vol.  24  (1  R  R  R). 
Instructions  exacting  highest  care  declared  erroneous,  p.  7,  vol. 

24  (1  R  R  R). 
Instructions  exacting  highest  care  upheld,  p.  7,  vol.  24  (1  R  R  R). 
Instruction  exacting  highest  possible  care  upheld,  p.   7,  vol.   24 

(1  R  R  R). 
Instructions,  exacting  the  utmost  care  declared  erroneous,  p.  7, 

vol.  24  (1  R  R  R). 
Instructions  exacting  the   utmost   care   upheld,   p.   7,   vol.   24   (1 

R  R  R). 
Instructions,  in  effect,  exacting  the  greatest  human  care  upheld, 

p.  7,  vol.  24  (1  R  R  R). 
More  than  ordinary  care,  p.  7,  vol.  24  (1  R  R  R). 
Passengers  on  freight  trains,  p.  7,  vol.  24  (1  R  R  R). 
Passengers   on  freight  trains,   assumption  of  risk,  p.    7,   vol.   24 

(1  R  R  R). 
Passengers  on  freight  trains,  statutory  rule  in  Mississippi,  p.  7, 

vol.  24  (1  R  R  R). 
Statements  of  rule,  correctness,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule,  in  general,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  limiting  care  by  circumstances,  p.  7,  vol.  24 

(1  R  R  R). 
Statcfments  of  rule  making  care  of  prudent  men  standard,  p.  7, 

vol.  24  (1  R  R  R). 
Statements    of    rule    requiring    care    exercised   by   other    similar 

carriers,  p.  7,  vol.  24  (1  R  R  R). 
Statements   of  rule   requiring  care   of  very  prudent  men   under 

the  circumstances,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  care  usually  exercised  by  particular 

carrier,  p.  7,  vol.  24  (1  R  R  R). 
Statements   of   rule   requiring   extraordinary,   great,   extreme,   or 

strict  care,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  extremely  high  degree  of  care,  p.  7, 

vol.  24  (1  R  R  R). 
Statements    of    rule    requiring   extremely    high    degree    of    care, 

greatest  human  care,  p.  7,  vol.  24  (1  R  R  R). 
Statements    of    rule    requiring    extremely    high    degree    of    care, 

highest  or  greatest  care,  p.  7,  vol.  24  (1  R  R  R). 
Statements    of    rule    requiring    extremely    high    degree    of    care, 

highest    possible    or    greatest   possible    care,    p.    7,-  vol.    24    (1 

R  R  R). 
Statements  of  rule  requiring  extremely  high  degree  of  care,  most 

exact  care,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  extremely  high  degree  of  care,  ut- 
most care,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  highest  care  consistent  with  possi- 
bility of  injury,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  highest  care  of  prudent  and  skillful 

railroad  men.  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  highest  care  of  prudent  man  in  the 

same  business,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  highest  or  utmost  practical  care  of 

prudent  men,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  utmost  care  of  very  prudent  men 

and  faithful  railroad  men,  p.  7,  vol.  24  (1  R  R  R). 
Statements  of  rule  requiring  utmost  care  of  very  prudent  men 

under  the  circumstances,  p.  7,  vol.  24  (1  R  R  R). 
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Statements  of  rule  requiring  the  highest  care  of  prudent,  or  very 
prudent  men,  p.  7,  vol.  24  (1  R  R  R). 

Statements  of  rule  requiring  utmost  caution,  or  caution  charac- 
teristic of  prudent  men,  p.  7,  vol.  24  (1  R  R  R). 

Statements  requiring  the  highest  reasonable  care,  p.  7,  vol.  24 
(1  R  R  R). 

Statutory  rule  in  California  and  other  states,  p.  7,  vol.  24  (1 
R  R  R). 

Statutory  rule  in  Georgia,  p.  7,  vol.  24  (1  R  R  R). 

Sufficiency  of  statements  of  rule  when  properly  limited  or  ex- 
plained, p.  7,  vol.  24  (1  R  R  R). 

What  constitutes  negligence,  p.  7,  vol.  24  (1  R  R  R). 

When  passengers  are  carried  free,  p.  7,  vol.  24  (1  R  R  R). 

When  passengers  are  carried  free,  general  rule,  p.  7,  vol.  24 
(1  R  R  R). 

When  passengers  are  carried  free,  Kansas  decisions,  p.  7,  vol.  24 
(1  R  R  R).  ^ 

When  passengers  are  carried  on  freight  elevators,  p.  7,  vol.  24 
(1  R  R  R). 

Duties  as  to  Means  of  Conveyance. 

Inspection  and  repair,  general  rule,  p.  739,  vol.   27   (4  R  R   R). 
Inspection  and  repair,   sufficiency  of  imposition,  p.   739,  vol.   27 

(4  R  R  R). 
Liability  for  latent  defects,  p.  739,  vol.  27  (4  R  R  R). 
Liability  for  negligence  of  manufacturer  or  builder,  p.  739,  vol. 

27  (4  R  R  R). 
Scope  of  note,  p.  739,  vol.  27  (4  R  R  R). 
Sufficiency  of  inspection,   a   question  of  fact,   p.   739,   vol.   27    (4 

R  R  R). 
Sufficiency  of  inspection,  in  general,  p.  739,  vol.  27  (4  R  R  R).  • 
Sufficiency  of  inspection,  inspection  by  employees  in  charge   of 

trains  or  cars,  p.  739,  vol.  27  (4  R  R  R). 
Sufficiency  of  inspection,  inspection  of  road  after  extraordinary 

floods  or  storms,  p.  739,  vol.  27  (4  R  R  R). 

Duties  as  to  Roadbed  and  Track. 

In  general,  p.  776,  vol.  25  (2  R  R  R). 

Liability  of  carrier  using  track  of  another  company,  p.  776,  vol. 

25  (2  R  R  R). 
Roadbed,  p.  776,  vol.  25  (2  R  R  R). 
Street  railways,  p.  776,  vol.  25  (2  R  R  R). 
Tracks  and  appliances,  p.  776,  vol.  25  (2  R  R  R). 
Tracks   and   appliances,    railroad    company,    p.    776,    vol.    25    (2 

R  R  R). 
Tracks  and  appliances,  street. railways,  p.  776,  vol.  25  (2  R  R  R). 

Duties  as  to  Safety  of  Station  Houses,  Platforms  and  Grounds. 

Approaches  to  stations,  p.  136,  vol.  25  (2  R  R  R). 
General  rule,  p.   136,  vol.  25    (2  R  R  R). 
Station  houses,  p.  136  vol.  25  (2  R  R  R). 
Station  platforms,  p.  136,  vol.  25  (2  R  R  R). 

Duties  as  to  Stations  and  Stopping  Places. 

Box  or  stool  in  lieu  of  platform,  p.  136,  vol.  25  (2  R  R  R). 
Duty   to   provide   station   houses    and   platforms,   p.    136,   vol.   25 

(2  R  R  R). 
General  rule,  p.  136,  vol.  25  (2  R  R  R). 
Lighting  station   houses  platforms   and   grounds,   p.   136,  vol.  25 

(2  R  R  R). 
Street  railways,  in  general,  p.  136,  vol.  25  (2  R  R  R). 
Street  railways,  when  carrier  has  no  control  over  street,  p.  136, 

vol.  25  (2  R  R  R). 
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Street  railways,  when  carrier  is  under  obligation  to  repair  street, 

p.  214.  vol.  25  (2  R  R  R). 
When  passengers   are  carried   on  freight  trains,   p.   136,  vol.   25 

(2  R  R  R). 

Duties  as  to  Vehicles. 

Attaching  car  of  wrong  gauge  to  train,  p.  154,  vol.  26    (3  R  R  R). 
Attaching    improperly    loaded     car    to     train,    p.     154,    vol.    26 

(3  R  R  R). 
Brakes,  p.  154,  vol.  26  (3  R  R  R). 
Carriers  by  water,  p.  154,  vol.  26  (3  R  R  R). 
Cars,  engines,  couplings,  bell-ropes,  p.  154,  vol.  26  (3  R  R  R). 
Construction  of  steps  of  street  cars,  p.  154,  vol.  26  (3  R  R  R). 
Elevators,  p.  154,  vol.  26  (3  R  R  R). 
Formation  of  trains,  p.  154,  vol.  26  (3  R  R  R). 
General  rule,  p.  154,  vol.  26  (3  R  R  R). 
Hackney  coaches,  p.  154.  vol.  26    (3  R  R  R). 
Heating  cars,  p.  154,  vol.  26  (3  R  R  R). 

Ice  on  platforms  and  steps  of  cars,  p.  154,  vol.  26  (3  R  R  R). 
Interior  of  railroad  coaches,  p.  154,  vol.  26  (3  R  R  R). 
Mixed  trains,  p.  154,  vol.  26  (3  R  R  R). 

Motive  power  of  street  and  cable  cars,  p.  154,  vol.  26  (3  R  R  R). 
Palace  cars  forming  part  of  train,  p.  154,  vol.  26  (3  R  R  R). 
Platform  guards,  p.  154,  vol:  26  (3  R  R  R). 
Precautions  against   fires   and   explosions,   p.    154,   vol.   26    (3   R 

R  R). 
Projecting  bolts   catching  clothes   of   passenger,   p.    154,  vol.   26 

(3  R  R  R). 
Railroads  and  street   railways,  in  general,  p.   154,  vol.   26   (3   R 

R  R). 
Sleeping  cars,  p.  154,  vol.  26  (3  R  R  R). 

Snow  on  platforms  and  steps  of  cars,  p.  154,  vol.  26  (3  R  R  R). 
Stages,  p.  154,  vol.  26  (3  R  R  R). 
Vestibule  trains,  p.  154,  vol.  26  (3  R  R  R). 
Wheel  guards,  p.  154,  vol.  26  (3  R  R  R). 
Window  guards,  p.  154,  vol.  26  (3  R  R  R). 

Duties  during  Transportation. 

Allowing   passenger   to   alight   temporarily   at    intermediate    sta- 
tion, p.  217,  vol.  27  (4  R  R  R). 
Allowing  passengers  to  expose  themselves  to  danger,  in  general, 

p.  217,  vol.  27  (4  R  R  R). 
Allowing  passengers   to   expose   themselves   to   danger,   removal 

of  passenger  from  place   of  danger  by  force,  p.   217,  vol.   27 

(4  R  R  R). 
Allowing  passengers   to   expose  themselves   to   danger,   warning 

passengers  of  danger,  p.  217,  vol.  27   (4  R  R  R). 
Announcement   of   station   and   change    of   cars,    p.   217,   vol.   27 

(4  R  R  R). 
Duties  to  drovers  alighting  at  intermediate  station  to  care  for 

stock,  p.  217,  vol.  27  (4  R  R  R). 
Duty  to  provide  seats,  p.  217,  vol.  27  (4  R  R  R). 
Opening  and  closing  of  car  doors,  p.  217,  vol.  27  (4  R  R  R). 
Overloading  conveyance,  p.  217,  vol.  27  (4  R  R  R). 
Rescue  of  passenger  falling  from  train,  p.  217,  vol.  27  (4  R  R  R). 
Scope  of  note,  p.  217,  vol.  37  (4  R  R  R). 
Transfer  of  passengers,  p.  217,  vol.  27  (4  R  R  R). 

Duty  to  Protect  Passengers. 

General  rule,  p.  435,  vol.  29  (6  R  R  R). 

Knowledge,  or  duty  to  know,  of  passenger's  peril,  p.  435,  vol.  29 
(6  R  R  R). 

Limitation  of  carrier's  liability— acts  for  which  carrier  is  liable, 
p.  435.  vol.  29   (6  R  R   R). 
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Limitation  of  carrier's  liability,  in  general,  p.  435,  vol.  29    (6  R 

R  R). 
Limitation  of  carrier's  liability,  performance  of  duty,  or  inability 

to  protect,  p.  435,  vol.  29  (6  R  R  R). 
Reason    to    apprehend    passenger's    peril,    disorder    amon^    pas- 
sengers, p.  435,  vol.  29  (6  R  R  R). 
Reason  to  apprehend  passenger's  peril,  general  rule,  p.  435,   vol. 

29  (6  R  R  R). 
Reason    to    apprehend    passenger's    peril,    mixing    of    white    and 

colored  passengers,  p.  435,  vol.  29  (6  R  R  R). 
Reason  to  apprehend  passenger's  peril,  negligence  of  passengers 

in  getting  on  and  off  vehicles,  p.  435,  vol.  29  (6  R  R  R). 
Reason   to   apprehend   passenger's   peril,   presence   of   dangerous 

persons  on  board  of  vessel,  p.  435,  vol.  29  (6  R  R  R). 
Reason  to  apprehend  passenger's  peril,  scuffling  of  hackman  near 

depot,  p.  435,  vol.  29  (6  R  R  R). 

Liability  for  Acts  and  Omissions  of  Servants. 

In  general,  p.  170,  vol.  29  (6  R  R  R). 
Negligence  of  servants,  p.  17Q,  vol.  29  (6  R  R  R). 
Scope  of  employment,  acts  calculated  or  intended    to  alarm  pas- 
sengers, p.  170,  vol.  29  (6  R  R  R). 
Scope  of  employment,   assault   upon   passengers,   p.    170   vol.    29 

(6  R  R  R). 
Scope  of  employment,  assisting  passenger  on  or  near  train   or 

car,  p.  170,  vol.  29   (6  R  R  R). 
Scope  of  employment,  directing  or  permitting  passenger  to  alight 

from  moving  train,  p.  170,  vol.  29  (6  R  R  R). 
Scope  of  employment,  directing  passenger  to  render  assistance, 

p.  170,  vol.  29  (6  R  R  R). 
Scope   of   employment,   falling   against,    or   jostling,    passengers, 

p.  170,  vol.  29  (6  R  R  R). 
Scope  of  employment,  false  imprisonment  of  passengers,  p.  170, 

vol.  29  (6  R  R  R). 
Scope   of    employment,    giving   information    to,    or     instructing, 

passengers,  p.  170,  vol.  29  (6  R  R  R). 
Scope  of  employment,  in  generel,  p.  170,  vol.  29  (6  R  R  R). 
Scope  of  employment,   inviting  or  directing  passenger  to  alight 

at  dangerous  place,  p.  170,  vol.  29  (6  R  R  R). 
.  Scope    of   employment,    making   overcharge    for    ticket,    p.    170, 

vol.  29  (6  R  R  R). 
Scope  of  employment  pushing  or  pulling  passenger  off  train  or 

car,  p.  170,  vol.  29  (6  R  R  R). 
Scope  of  employment,  refusing  passenger  entrance  to  car,  p.  170, 

vol.  29   (6  R  R  R  ). 
Scope    of    employment,    unintentional    assaults    upon    passengers. 

p.  170,  vol.  29   (6  R  R  R). 
Who   are   servants,  assistants   engaged  by  servants,   p.   170,   vol. 

29  (6  R  R  R). 
Who  are   servants,   construction  company,  p.   170,   vol.   29    (6   R 

R   R). 
Who   are   servants,    independent   contractors,   p.    170,   vol.    29    (6 

R  R  R). 
Who  are  servants,  in  general,  p.  170,  vol.  29  (6  R  R  R). 
Who  are  servants,  persons  in  charge  of  sleeping  or  palace  cars, 

p.  170,  vol.  29   (6  R  R  R). 
Who  are  servants,  pilots,  p.  170,  vol.  29  (6  R  R  R). 
Who  are  servants,  postal  agents,  p.  170,  vol.  29  (6  R  R  R). 
Who   are   servants,   servants    employed   jointly   by   several    mas- 
ters, p.  170,  vol.  29  (6  R  R  R). 
Who  are  servants,  servants  invested  with  authority  of  peace  offi- 
cers, p.  170,  vol.  29  (6  R  R  R). 
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Who  are  servants,  servants  of  lessors   and  lessees,  p.   170,  vol. 

29  (6  R  R  R). 
Who  are   servants,   servants   of  receivers,   p.   170,   vol.   29    (6   R 

R  R). 
Who  are  servants,  surgeon  employed  by  carrier,  p.  170,  vol.  29 

(6  R  R  R). 
Wilful  acts  of  servants,  assaults  upon  passengers,  p.  170,  vol.  29 

(6  R  R  R). 
Wilful   acts  of  servients,  false  imprisonment  and  arrest,  p.   170, 

vol.  29  (6  R  R  R). 
Wilful  acts  of  servants,  in  general,  p.  170,  vol.  29  (6  R  R  R). 
Wilfiil   acts   of   servants,   insults   to   passengers,   p.    170,   vol.    29 

(6  R  R  R). 

Liability  for  False  Imprisonment  and  Arrest  of  Passenger  by  Serv- 
ants. 

General  rule,  p.  48,  vol.  29  (6  R  R  R). 

Unlawful  arrest  without  warrant,  p.  48,  vol.  29  (6  R  R  R). 

Unlawful   detention  to   enforce  payment   of  fare,   p.   48,   vol.   29 

(6  R  R  R). 
What  constitutes  false  imprisonment,  detention   or   restraint,   p. 

48.  vol.  29  (6  R  R  R). 
What  constitutes  false  imprisonment,  in  general,  p.   48,  vol.   29 

(6  R  R  R). 
What  constitutes  false  imprisonment,  unlawfulness  of  detention 

or  restraint,  p.  48,  vol.  29  (6  R  R  R). 
What  constitutes  probable  cause  for  detention  and  restraint  of 

passengers,  p.  48,  vol.  29  (6  R  R  R). 
Liability  for  insults  by  servants,  p.  520,  vol.  28  (5  R  R  R). 
Liability  for  negligence  of  servants,  p.  386,  vol.  28  (5  R  R  R). 

Liability  of  Carriers  for  Injuries  to  Passengers  by  Collisions. 

Collisions  between  trains  or  cars  operated  on  the  same  track, 
p.  525,  vol.  26  (3  R  R  R). 

Collisions  between  vehicles  of  different  carreers,  collisions  be- 
tween street  cars  and  trains  or  cars  of  intersecting  railroad, 
p.  525,  vol.  26  (3  R  R  R). 

Collisions  between  vehicles  of  different  carriers,  collisions  be- 
tween trains  of  intersecting  railroads,  p.  525,  vol.  26  (3  R  R  R). 

Collisions  between  vehicles  of  different  carriers,  in  general,  p. 
525,  vol.  26   (3   R  R  R). 

Collisions  of  trains  with  cattle  and  other  obstructions,  p.  525, 
vol.  26  (3  R  R  R). 

Collisions  with  cars  on  parallel,  or  side,  tracks,  p.  525,  vol.  26 
(3  R  R  R). 

Collisions  with  structures  alongside  the  track,  p.  525,  vol.  26 
(3  R  R  R  ). 

In  general,  p.  525,  vol.  26  (3  R  R  R). 
Liability  of  Carriers  for  Injuries  to  Passengers  by  Jerks  and  Jolts 

of  Trains  or  Cars. 

In  making  up  trains,  p.  589,  vol.  26  (3  R  R  R). 

In  recoupling  trains  which  break  apart,  p.  589,  vol.  26  (3  R  R  R). 

In  starting,  stopping,  and  running  trains,  p.  589,  vol.  26  (3  R 
R  R). 

Management  of  Conveyance. 

Absence  of  driver  or  motorman  from  post  of  duty,  p.  536,  vol. 

27  (4  R  R  R). 
Avoiding  dangers  encountered  during  the  journey,  vol.  536,  vol. 

27  (4  R  R  R). 
Collisions,  p.  536,  vol.  27  (4  R  R  R). 
Crowded  trains  or  cars,  p.  536,  vol.  27  (4  R  R  RV 
General  rule,  p.  536,  vol.  27  (4  R  R  R). 
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In  approaching  switch  apparently  misplaced,  p.  536,  vol.  27  (4 
R   R  R). 

In  passing:  through  tunnels,  p.  536,  vol.  27  (4  R  R  R). 

In  running  trains  or  cars  on  wrong  track,  p.  536,  vol.  27  (4  R 
R  R). 

Jerks  and  jolts  of  trains  or  cars,  p.  536,  vol.  27  (4  R  R  R). 

Moving  disabled  trolly  car,  p.  536,  vol.  27  (4  R  R  R). 

Omission  of  signals  required  by  statute,  p.  536,  vol.  27  (4  R  R  R). 

Running  trains  or  cars  calculated  in  a  manner  to  alarm  pas- 
sengers, p.  536,  vol.  27  (4  R  R  R). 

Receiving  and  Discharging  Passengers. 

Allowing  reasonable  time  to  get  on  or  off,  p.  904,  vol.  24  (1  R 

R  R). 
Announcement   of   stations    or   stopping   places,    p.    904,    vol.    24 

(1  R  R  R). 
Assisting  passengers  to  board  or  alight,  p.  904,  vol.  24  (1  R  R  R). 
Awaking  sleeping  passengers,  p.  904,  vol.  24  (1  R  R  R). 
Duties  when  passengers  are  received  at  other  than  usual  places, 

p.  904,  vol.  24  (1  R  R  R). 
Duty  to  see  whether  passengers  have  gotton  on  or  off,  p.  904, 

vol.  24  (1  R  R  R). 
Duty  to  stop  train  or  street  car,  p.  904,  vol.  24  (1  R  R  R). 
Failure  to  stop  train  alongside  station  platform,  p.  904,  vol.  24 

(1  R  R  R). 
Failure  to  stop  train  at  station,  p.  904,  vol.  24  (1  R  R  R). 
General  rule,  p.  904,  vol.  24  (1  R  R  R). 
Management   of   train   in   drawing   up    to   platform   or    stopping 

place,  p.  904,  vol.  24  (1  R  R  R). 
Misleading  invitations  to  alight,  p.  904,  vol.  24  (1  R  R  R). 
Notifving  passengers  of  starting  of  train,  p.  904,  vol.  24  (1  R 

R  R). 
Street  railways,  p.  904,  vol.  24,  (1  R  R  R). 
Waiver  by  passenger  of  right  to  be   set   down  at  usual  place, 

p.  904,  vol.  24  (1  R  R  R). 
When   passengers   are   carried  on  freight  trains,   p.  904,   vol.  24 

(1  R  R  R). 
Speed  of  trains  or  cars  as  an  element  of  negligence,  p.  743,  vol.  26 
(3  R  R  R). 

CHILDREN. 

See  IMPUTED  NEGLIGENCE;  MASTER  AND  SERVANT. 

Care  Required  of  Those  in  Charge  of  Street  Cars  to  Prevent  In- 
juries to  Children  in  Street. 

Absence  of  negligence,  illustrations,  p.  386,  vol.  24  (1  R  R  R). 
Duty  to  exercise  watchfulness,  p.  386,  vol.  24  (1  R  R  R). 
Duty   to   exercise   watchfulness,   illustrations,   p.    386, '  vol.   24    (1 

R   R   R). 
General  statements  of  rule,  p.  386,  vol.  24  (1  R  R  R). 
Illustrations,  negligence,  p.  386,  vol.  24  (1  R  R  R). 

COMMON  CARRIERS. 

See  CARRIAGE  OF  FREIGHT. 

COMPARATIVE  NEGLIGENCE. 

See  CROSSINGS. 

CONCURRENT  NEGLIGENCE. 

See  FELLOW  SERVANTS. 

CONNECTING  CARRIERS. 

See  CARRIERS  OF  GOODS. 
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CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  FREIGHT; 
COUPLING  CARS;  CROSSINGS;  MASTER  AND  SERV- 
ANT; NEGLIGENCE;  STOCK,  INJURIES  TO;  STREET 
RAILWAYS. 

COUPLING  CARS. 

Assumption  of  Risks. 

Acting:  outside  scope  of  employment,  p.  218,  vol.  36  (13  R  R  R). 

Ordinary  dan^rers,  p.  218,  vol.  36  (13  R  R  R). 

Ordinary   dangers — cars   differing   in   height,   p.   218,  vol.   36    (13 

R  R  R). 
Ordinary  dangers — cars  of  different  patterns,  p.  218,  vol.  36  (13 

R  R  R). 
Ordinary    dangers — fellow    servant's    negligence,    p.    218,   vol.    36 

(13  R  R  R). 
Ordinary  dangers — general  rule,  p.  218,  vol.  36  (13  R  R  R). 
Ordinary  dangers — incompetency  of  fellow  servants,  p.  218,  vol. 

36  (13  R  R  R). 
Ordinary  dangers — mismatched  couplings,  p.  218,  vol.   36   (13   R 

R    R). 
Ordinary   dangers — peculiar  construction,   p.   218,  vol.   36    (13   R 

R  R). 
Ordinary  dangers — ^projecting  loads,  p.  218,  vol.  36  (13  R  R  R). 
Unusual   dangers — dangerous  customs  and  methods,  p.   218,  vol. 

36  (13  R  R  R). 
Unusual   dangers — defects  and  peculiar   appliances   and   dangers, 

p.  218,  vol.  36  (13  R  R  R). 
Unusual  dangers — general  rule,  p.  218,  vol.  36  (13  R  R  R). 
Unusual    dangers — peculiar  appliances   and   dangers,   p.   218,   vol. 

36  (13  R  R  R). 
Unusual  dangers — risks  assumed,  p.  218,  vol.  36  (13  R  R  R). 
Unusual  dangers — risks  not  assumed,  p.  218,  vol.  36  (13  R  R  R). 
Unusual    dangers — unsafe  place   to  work,  p.   218,   vol.   36    (13   R 

R  R). 
Violation  of  automatic  coupler  acts,  p.  218,  vol.  36  (13  R  R  R). 
What  arc  ordinary  dangers,  p.  218,  vol.  36  (13  R  R  R). 

Contributory  Negligence. 

Abrogation  of  rules,  p.  498,  vol.  36  (13  R  R  R). 

Absence  of  bumper,  coupling  at  night,  p.  498,  vol.  36  (13  R  R  R). 

Absence  of  mind,  p.  498,  vol.  36  (13  R  R  R). 

Acting  outside  scope  of  employment,  p.  498,  vol.  36  (13  R  R  R). 

Acting  outside  scope  of  employment  in  emergencies,  and  in  ab- 
sence of  emergencies,  p.  498,  vol.  36  (13  R  R  R). 

Alighting  between  rails  because  of  condition  of  side  track,  p. 
498,  vol.   36   (13   R   R   R). 

Ascending  cars,  p.  498,  vol.  36  (13  R  R  R). 

Ashes  on  tracks,  p.  498,.vol.  36  (13  R  R  R). 

Cattle  guards,  p.  498,  vol.  36  (13  R  R  R). 

Choosing  dangerous  methods  of  doing  work,  p.  498,  vol.  36  (13 
R  R  R). 

Collisions,  p.  498,  vol.  36  (13  R  R  R). 

Collision  while  uncoupling,  tight  pin,  and  knowledge  of  danger, 
p.  498,  vol.  36  (13  R  R  R). 

Condition  of  track  and  roadbed,  p.  498,  vol.  36  (13  R  R  R). 

Conductors  coupling  and  uncoupling  in  emergencies,  and  in  ab- 
sence of  emergencies,  p.  498,  vol.  36  (13  R  R  R). 

Continuing  in  employment  after  promise  to  repair,  p.  498,  vol. 
36  (13  R  R  R). 

Contributory  negligence  the  proximate  cause,  p.  498,  vol.  36 
(13  R  R  R). 

Coupling  by  hani  absence,  of  rule,  p.  498,  vol.  36  (13  R  R  R). 
Coupling  by  hand  because  of  defects,  p.  498,  vol.  36  (13  R  R  R). 
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Coupling  sticks,  failure  to  use,  p.  498,  vol.  36  (13  R  R   R). 

Curves  in  tracks,  p.  498,  vol.  36  (13  R  R  R). 

Customs,  effect  of,  p.  498,  vol.  36  (13  R  R  R). 

Customs,   employees   estopped   to   complain,   p.   498,   vol.    36    (13 

R  R  R). 
Customs  not  objected  to  by  officers,  p.  498,  vol.  36  (13  R  R  R). 
Custom  to  disrcRard  rules,  p.  498,  vol.  36  (13  R  R  R). 
Dansrer  discovered  too  late,  p.  498,  vol.  36  (13  R  R  R). 
Dangerous  method  of  doing  work,  p.  498,  vol.  36  (13  R  R  R). 
Defective  appliances,  p.  498,  vol.  36  (13  R  R  R). 
Defective  automatic  couplers,  p.  498,  vol.  36  (13  R  R  R). 
Defective  coupling,  emergency,  and  danger  of  collision  with  an- 
other train,  p.  498,  vol.  36  (13  R  R  R). 
Defective  lantern,  right  to  continue  in  employment  after  promise 

to  repair,  p.  498,  vol.  36  (13  R  R  R). 
Defective  lever,  coupling  by  hand  in  emergency,  p.  498,   vol.  36 

(13  R  R  R). 
Defective  links,  p.  498,  vol.  36  (13  R  R  R). 
Defects,  p.  498,  vol.  36  (13  R  R  R). 
Defects,  right  to  rely  on  judgment  of  conductor,  p.  498,  36   (13 

R  R  R). 
Directions  of  superiors,  p.  498,  vol.  36  (13  R  R  R). 
Disregard  of  rules,  p.  498,  vol.  36  (13  R  R  R). 
Ditches  on  right  of  way,  p.  498,  vol.  36  (13  R  R  R). 
Drawbars  of  different  heights,  p.  498,  vol.  36    (13  R  R  R). 
Duty  to  look  out  for  defects  and  obstructions,   p.   498,    vol.   36 

(13  R  R  R). 
Emergencies,  p.  498,  vol.  36  (13  R  R  R). 
Emergency,  order  of  superior,  p.  498,  vol.  36  (13  R  R  R). 
Employees'  liability  act,  p.  498,  vol.  36  (13  R  R  R). 
Excavations,  p.  498,  vol.  36  (13  R  R  R). 
Failure  to  examine  appliances  with  knowledge  of  rule  requiring 

examination  to  be  made,  p.  498,  vol.  36  (13  R  R  R)» 
Failure  to  follow  instructions,  p.  498,  vol.  36  (13  R  R  R). 
Failure  to  look  for  defects,  p.  498,  vol.  36  (13  R  R  R). 
Failure  to  use  crooked  links;  p.  498,  vol.  36  (13  R  R  R). 
Familiarity  with  unusual  appliances  and  construction  of  cars,  p- 

498,  vol.  36  (13  R  R  R). 
Frogs  unblocked,  p.  498,  vol.  36  (13  R  R  R). 
Frogs,  walking  over  without  necessity,  p.  498,  vol.  36  (13  R  R  R)- 
General  rule,  p.  498,  vol.  36  (13  R  R  R). 

Going  between  cars  from  necessity,  p.  498,  vol.  36  (13  R  R  R). 
Going  between  cars  instead  of  using  lever  on  other  side,  p.  498, 

vol.  36  (13  R  R  R). 
Going  between  cars  on  inside  of  curve  in  track,  necessity  of  ob- 
serving signals,  p.  498,  vol,  36  (13  R  R  R). 
Going   between    cars    to   couple   by   hand   in   ignorance   of   rule, 

p.  498,  vol.  36   (13  R  R  R). 
Going  between  cars  without  necessity,  p.  498,  vol.  36  (13  R  R  R)- 
Going  between  cars  without  necessity,  in  absence  of  rule,  p.  498, 

vol.  36  (13  R  R  R). 
Going  between  moving  cars,  p.  498,  vol.  36  (13  R  R  R). 
Going  between  fnoving  cars  where  unblocked  frog,  presumption 

as  to  absence  of  knowledge,  p.  498,  vol.  36  (13  R  R  R). 
Going  between   rails   where   unusually    large   hole   under   switch 

rod.  p.  498,  vol.  36  (13  R  R  R). 
"Gooseneck",  unaccustomed  use  of,  p.  498,  vol.  36  (13  R  R  R). 
Heights  of  appliances,  p.  498,  vol.  36  (13  R  R  R). 
Hole  in  track,  choice  of  place  to  make  coupling,  p.  498,  vol.  36 

(13  R  R  R). 
Ignorance  of  rules,  p.  498,  vol.  36  (13  R  R  R). 
Impossibility  of  avoiding  injury  after  occurrence  of  emergency 

not  the  test,  p.  498,  vol.  36  (13  R  R  R). 
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Impracticable  rules,  p.  498,  vol.  36  (13  R  R  R). 
Inexperience,  p.  498,  vol.  36  (13  R  R  R). 
In  Reneral,  p.  498,  vol.  36  (13  R  R  R). 
Instructions  of  superiors,  p.  498,  vol.  36  (13  p.  R  R). 
Kneeling  down   on  end  of  car,  instead   of   lying  down,   to  un- 
couple, p.  498,  vol.  36  (13  R  R  R). 
Knowledge  of  danger,  p.  498,  vol.  36  (13  R  R  R). 
Knowledge  of  defect,  p.  498,  vol.  36  (13  R  R  R). 
Knowledge  of. rules,  p.  498,  vol.  36  (13  R  R  R). 
Knowledge   that  signal  has  not  been   observed,   p.   498,   vol.   36 

(13  R  R  R).  ^  ^  «v 

Lack  of  time  to  use  safe  method,  p.  498,  vol.  36  (13  R  R  R). 
Making  three  link  couplings,  p.  498,  vol.  36  (13  R  R  R). 
Method  of  doing  work,  p.  498,  vol.  36  (13  R  R  R). 
Method  of  doing  work  prescribed  by  company,  p.  498,  vol.   36 

(13  R  R  R). 
Mismatched  couplings,  p.  498,  vol.  36  (13  R  R  R). 
Mounting  cars,  p.  498,  vol.  36  (13  R  R  R). 
Moving  cars,  p.  498,  vol.  36  (13  R  R  R). 
Notice  of  danger,  p.  498,  vol.  36  (13  R  R  R). 
Not  the  proximate  cause,  p.  498,  vol.  36  (13  R  R  R). 
Obeying  dangerous  order,  p.  498,  vol.  36  (13  R  R  R). 
Obstructed  view.  p.  498,  vol.  36  (13  R  R  R). 
Obvious  defects,  p.  498,  vol.  36  (13  R  R  R). 
Occupying  perilous  positions,  p.  498,  vol.  36  (13  R  R  R). 
Opportunity  to  examine  track  by  lantern   light,  p.  498,  vol.   36 

(13  R  R  R). 
Opportunity  to  observe  defects,  p.  498,  vol.  36  (13  R  R  R). 
Opportunity  to  stop  train,  p.  498,  vol.  36  (13  R  R  R). 
Patent  defects,  p.  498,  vol.  36  (13  R  R  R). 
Picking  up  coupling  pin  from  track  after  signaling  fireman,  p. 

498,  vol.  36  (13  R  R  R). 
Peremptory  orders,  p.  498,  vol.  36  (13  R  R  R). 
Prior  opportunities  to  observe  defects,  p.  498,  vol.  36  (13  R  R  R). 
Projecting  aprons,  p.  498,  vol.  36  (13  R  R  R). 
Projecting  loads,  p.  498,  vol.  36  (13  R  R  R). 
Projecting     loads,     absence ,   of     knowledge,    p.     498,    vol.     36 

(13  R  R  .R). 
Projecting  loads,  attention*  occupied  with  giving  signals,  p.  498, 

vol.  36  (13  R  R  R). 
Projecting     loads,     knowledge    of     danger,    p.     498,     vol.      36 

(13  R  R  R). 
Projecting  loads,  necessity  of  stooping,  and  delay  in   coupling, 

p.  498,  vol.  86  (13  R  R  R). 
Projecting   loads,    negligence    and    contributory    negligence,   p. 

498.  vol.  36  (13  R  R  R). 
Projecting  loads,  obeying  peremptory  order  by  lantern  light,  p. 

498,  vol.  36  (13  R  R  R). 
Projecting  loads,   opportunity  to   avoid   danger,   p.    498,   vol.    36 

(13  R  R  R). 
Projecting  loads,  peremptory  orders,  p.  498,  vol.  36  (13  R  R  R). 
Projecting    loads,    raising    head    after    stumbling   into    ditch,    p. 

498,  vol.  36  (13  R  R  R). 
Projecting  loads,  working  at  night,  p.  498,  vol.  36  (13  R  R  R). 
Proximate  cause,  p.  498,  vol.  36  (13  R  R  R). 
Proximate  cause,  question  for  jury,  p.  498,  vol.  36  (13  R  R  R). 
Pushing  cars  along  track  without  seeing  an  engine,  p.  498,  vol. 

36  (13  R  R  R). 
Relying  on  promises  of  other  employees  to  keep  watch,  p.  498, 

vol.  36  (13  R  R  R). 
Relying    upon    conductor    to    slacken    speed,    p.    498,    vol.    36 
(13  R  R  R). 
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Ri^ht  to  assume  that  master's   duties   have  been  performed,  p. 

498,  vol.  36  (13  R  R  R). 
Rififht   to  assume  that  track   is   in   safe   condition  where    oppor- 
tunity to  examine  by  lantern  light,  p.  498,  vol.  36  (13  R  R  R). 
Right  to  rely  on  judgment  of  superior,  p.  498,  vol.  36  (13  R  R  R). 
Roadbed  defective,  p.  498,  vol.  36  (13  R  R  R). 
Scope  of  employment,  p.  498,  vol.  36  (13  R  R  R). 
Second  attempts,  p.  498,  vol.  36  (13  R  R  R). 
Second     attempt    to    coupling     moving     cars,     p.    498,     vol.     36 

(13  R  R  R). 
Short  drawbars,  failure  to  examine,  p.  498,  vol.  36  (13  R  R  R). 
Side  sills,  proximity  of,  p.  498,  vol.  36  (13  R  R  R). 
Side  tracks  not  ballasted,  p.  498,  vol.  36  (13  R  R  R). 
Signaling  from  wrong  side,  p.  498,  vol.  36  (13  R  R  R). 
Snow  on  tracks,  p.  498,  vol.  36  (13  R  R  R). 
Speed,  p.  498,  vol.  36  (13  R  R  R). 
Standing  on  crossbars,  p.  498,  vol.  36  (13  R  R  R). 
Standing  on  footboard  of  engine,  p.  498,  vol.  36  (13  R  R  R). 
Standing  on  ledge  at  end  of  car,  p.  498,  vol.  36  (13  R  R  R). 
Standing    with    foot    on    bumber    of    each  car,  p.  498,    vol.    36 

(13  R  R  R). 
Standing  between   cars  with  knowledge   of  danger,   o.   498,   vol. 

36  (13  R  R  R). 
Stepping  upon  track  without  seeing  that  signal  is  observed,  p. 

498.  vol.  36  (13  R  R  R). 
Sudden  jerks,  p.  498,  vol.  36  (13  R  R  R). 
Sudden  jerks,  inexperience,  p.  498,  vol.  36   (13  R  R  R). 
Switchman   uncoupling   cars    in    violation   of   positive   orders,   p. 

498.  vol.  36  (13  R  R  R). 
Tight  pins,  p.  498,  vol.  36  (13  R  R  R). 
Unballasted  tracks,  p.  498,  vol.  36  (13  R  R  R). 
Unblocked  frogs,  p.  498,  vol.  36  (13  R  R  R). 
Uncoupling  by  hand,  p.  498,  vol.  36  (13  R  R  R). 
Uncoupling  bv   hand   after   attempting  to   use   lever,   unblocked 

guard  rail,  p.  498,  vol.  36  (13  R  R  R). 
Uncoupling  cars,  p.  498,  vol.  36  (13  R  R  R). 
Unusual    construction   of    cars    and    appliances,   p.   498,    vol.   36 

(13  R  R  R). 
Violation  of  alleged  impracticable  rifle,  p.  498,  vol.  36  (13  R  R  R). 
Violation  of  alleged  unreasonable  rule,  p.  498,  vol.  36  (13  R  R  R). 
Violation  of  orders,  p.  498,  vol.  36  (13  R  R  R). 
Violation  of  rule  from  necessity,  p.  498,  vol.  36  (13  R  R  R). 
Violation    of    rules   in    obedience    to    orders,    p.    498,    vol.    36 

(13  R  R  R). 
Violation  of  rules  the  proximate  cause,  p.  498,  vol.  36  (13  R  R  R). 
Voluntary  assumption   of  duty,   custom  not   objected   to  by   of- 
ficers, p.  498,  vol.  36  (13  R  R  R). 
Waiver  of  rules,  p.  498,  vol.  36  (13  R  R  R). 
Warnings,  failure  to  heed,  p.  498,  vol.  36  (13  R  R  R). 
Warnings  of  bystanders  disregarded,  p.  498,  vol.  36  (13*R  R  R). 
What  is  contributory  negligence,  p.  498,  vol.  36  (13  R  R  R). 
What  is  not  contributory  negligence,  p.  498,  vol.  36  (13  R  R  R). 
Working  at  night,  ballast  washing  from  between  tracks,  p.  498, 

vol.  36  (13  R  R  R). 
Working  by  lantern  light,  p.  498,  vol.  36  (13  R  R  R). 
Working  from  inside  of  curve,  cars  coming  too  close  together, 
p.  498,  vol.  36  (13  R   R  R). 

CROSSINGS. 

See  IMPUTED   NEGLIGENCE. 

Care  Reauired  of  Highway  Traveler  aa  AfiFected  by  Fact  That 
Safety  Gates  Are  Open. 

Boys   struck  by   train   on   farther  track  after   escaping  train   on 
first  track,  p.  680,  vol.  37  (14  R  R  R). 
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Contributory  negliRcnce  made  a  question  for  jury,  p.  676,  vol. 
37  (14  R  R  R). 

Contributory  neglipfence  was  a  question  for  jury  where  traveler 
was  struck  by  Rate,  p.  679,  vol.  37  (14  R  R  R). 

Duty  to  stop,  look,  and  listen  not  affected  by  fact  that  Rates  are 
open,  p.  680,  vol.  37  (14  R  R  R). 

Effect  of  custom  to  keep  gates  closed  at  ni^ht,  p.  677,  vol.  37 
(14  R  R  R). 

Fact  to  be  considered  by  jury  in  determining  question  of  con- 
tributory negligence,  p.  681,  vol.  37  (14  R  R  R). 

Failure  to  look  for  trains  on  farther  track  after  train  on  nearest 
track  had  passed  by  open  gates,  p.  679,  vol.  37  (14  R  R  R). 

Failure  to  look  where  traveler  knew  that  gates  did  not  fall  for 
yard  engine,  p.  679,  vol.  37  (14  R  R  R). 

Gates  not  required  by  law,  p.  674,  vol.  37  (14  R  R  R). 

Gates  partially  raised  in  traveler's  presence,  p.  478,  vol.  37 
(14  R  R  R). 

Gates  raised  in  traveler's  presence,  and  accident  caused  by  clos- 
ing of  gate  on  other  side,  p.  680,  vol.  37  (14  R  R  R). 

Immaterial  whether  person  comes  on  street  within  or  without 
the  gates,  p.  674,  vol.  37  (14  R  R  R). 

Injured  at  crossing  after  walking  there  on  track,  p.  681,  vol.  37 
(14  R  R  R). 

Instruction  as  to  care  required  of  traveler  which  ignored  im- 
plied assurance  of  safety,  p.  678,  vol.  37  (14  R  R  R). 

Knowledge  that  gates  are  not  operated  between  certain  hours, 
p.  680,  vol.  37  (14  R  R  R). 

May  act  on  presumption  of  safety,  p.  675,  vol.  37  (14  R  R  R). 

May  pass  through  open  gates  and  attempt  to  cross  without 
stopping  to  listen,  p.  676,  vol.  37  (14  R  R  R). 

May  prevent  nonsuit,  p.  677,  vol.  37  (14  R  R  R). 

No  excuse  for  failure  to  exercise  care  required  by  other  cir- 
cumstances, p.  677,  vol.  37   (14  R   R  R). 

Open  gates  a  dirept  and  positive  assurance  of  safety,  p.  675,  vol. 
37  (14  R  R  R). 

Open  gates  as  a  substantial  assurance  of  safety,  p.  675,  vol.  37 
(14  R  R  R). 

Open  gates,  direct  invitation  from  flagman,  and  obstructed  view, 
p.  681,  vol.  37  (14  R  R  R). 

Open  safety  gates  as  an  invitation  to  cross,  p.  674,  vol.  37 
(14  R  R  R). 

Pennsylvania  doctrine,  p.  680,  vol.  37  (14  R  R  R). 

Right  to  assume  that  backing  engine  will  stop  before  arriving 
opposite  open  gates,  p.  676,  vol.  37  (14  R  R  R). 

Statements  and  illustrations  as  to  care  required  of  highway 
traveler,  p.  677,  vol.  37  (14  R  R  R). 

To  what  extent  traveler  may  rely  on  company's  performance  of 
duty  where  his  view  is  obstructed,  p.  678,  vol.  37  (14  R  R  R). 

Traveler  must  still  take  reasonable  precautions,  p.  679,  vol.  37 
(14  R  R  R). 

Traveler  not  entirely  relieved  of  duty  to  exercise  care,  p.  677. 
vol.  37  (14  R  R  R). 

Contributory   Negligence. 

Crossing  tracks  in  compliance  with  the  directions  or  invitations 

of  railroad  employees,  express  invitation  or  direction  to  cross. 

p.  342,  vol.  25    (2  R  R  R). 
Crossing  tracks  in  compliance  with  the  directions  or  invitations 

of  railroad  employees,  general  rule,  p.  342,  vol.  25  (2  R  R  R). 
Crossing  tracks  in  compliance  with  the  directions  or  invitations 

of  railroad  employees,  implied  invitation  or  direction  to  cross. 

p.  342,  vol.  25  (2  R  R  R). 
Crossing  tracks  in  compliance  with  the  directions  or  invitations 

of    railroad     employees,     obstructing    trains,    p.    342,    vol.     25 

(2  R  R  R). 
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Passing  under  or  between  Obstructing  Cars. 

Assumption  of  risk  of  crossing  over  couplings  of  obstructing 

cars,  p.  326.  vol.  29  (6  R  R  R). 
Attempting  to  cross  after  section  of  severed  obstructing  train 

has  passed,  p.  325,  vol.  29  (6  R  R  R). 
Boy  climbing  between  cars  obstructing  street,  p.  325,  vol.  29 

(6  R  R  R). 
Boy  climbing  over  bumpers  of  obstructing  .cars,  with  knowl- 
edge that  he  is  leen  by  engineer,  p.  325,  vol.  29  (6  R  R  R). 
Boy  passing    under    moving  obstructing    car,  p.    325,  vol.   29 

(6  R  R  R). 
Burden    of    proving    negligence    and    contributory    negligence 
where    person    was   injured   while   passing   through    opening 
between  obstructing  cars,  p.  325,  vol.  29  (6  R  R  R). 
Child  passing  through  nine  inch  opening  between  obstructing 

cars,  p.  325,  vol.  29  (6  R  R  R). 
Child  passing  under  train  left  on  crossing  through  negligence, 

p.  325,  vol.  29  (6  R  R  R). 
Climbing  over  drawbars  of  obstructing  cars  with  foot  on  either 

side  of  pinhead,  p.  325,  vol.  29  (6  R  R  R). 
Climbing  over  drawbars  of  obstructing  cars  with   knowledge 
that  they  may  start  at  any  moment,  p.  325,  vol.  29  (6  R  R  R). 
Climbing   over   platform    of   obstructing   cars,   p.    325,   vol.    29 

(6  R  R  R). 
Climbing  over  platform  of  obstructing  car  without  attempting 
to   discover    whether    engine    is    attached,   p.    325,    vol.     29 
(6  R  R  R). 
Climbing  up   between    cars    of    obstructing    train    apparently 

about  to  start,  p.  325,  vol.  29  (6  R  R  R). 
Crossing   between    obstructing   cars    in    sight    of   engineer,    p. 

325.  vol.  29  (6  R  R  R). 
Crossing  between  obstructing  cars  to  go  to  a  fire,  p.  325,  vol. 

29  (6  R  R  R). 
Crossing  through  eighteen  inch  space  between  obstructing  cars 
where  implied  invitation  to  cross,  p.  325,  vol. '29  (6  R  R  R). 
Driving  around  obstructing  train  at   dangerous  place,   p.   325, 

.vol.  29  (6  R  R  R). 
Injured  by  train  on  another  track  after  driving  through  open- 
ing between  obstructing  cars,  p.  325,  vol.  29  (6  R  R  R). 
Passing  between  obstructing  cars  with  knowledge  that  one  of 

them  is  being  moved,  p.  325,  vol.  29  (6  R  R  R). 
Passing  through   opening  some  distance  from  crossing  where 

no  duty  to  signal,  p.  325,  vol.  29  (6  R  R  R). 
Passing   through   two  foot  opening  between   obstructing  cars- 
which  were  moved  without  warning,  p.  325,  vol.  29  (6  R  R  R). 
Passing   under    obstructing   cars    started    without    warning,    p. 

325,  vol.  29  (6  R  R  R). 
Passing  under  obstructing  train  stopping  for  wood  and  water, 

and  started  without  warning,  p.  325,  vol.  29  (6  R  R  R). 
Passing   under    obstructing   train,    when   misled   by   failure    to 

signal,  p.  325,  vol.  29  (6  R  R  R). 
Passing  under   or   between   cars,    subsequent   attempt   to   pass 

through  diminished  space,  p.  325,  vol.  29  (6  R  R  R). 
Passing  under  or  between  obstructing  cars  in  compliance  with 
directions  or  invitations  of  railroad   employees,  p.   325,  vol. 
29  (6  R  R  R). 
Passing  under  or  between  obstructing  cars,  train  started  with- 
out warning,  p.  325,  vol.  29   (6  R  R  R). 
Person   climbing  between   cars  obstructing  crossing,   in  viola- 
tion of  ordinance,  not  a  trespasser,  p.  325,  vol.  29  (6  R  R  R). 
Question  for  jury  where  boy  was  injured  while  climbing  be- 
tween obstructing  cars,  p.  325,  vol.  29  (6  R  R  R). 
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Question  for  jury  where  child  was  injured  while  climbing  be- 
tween cars  obstructing?  crossing  an  unreasonable  time,  p. 
325,  vol.  29  (6  R  R  R). 

Recovery  depending  upon  whether  train  was  stationary  or 
moving,  where  child  was  injured  >^hile  passing  under  coup- 
ling pole  of  obstructing  cars,  p.  325,  vol.  29  (6  R  R  R). 

Trespasser  passing  through  opening  in  obstructing  train,  p. 
325.  vol.  29   (6  R  R  R). 

Whether  gross  or  wilful  negligence  to  climb  between  obstruct- 
ing cars,  p.  325,  vol.  29  (6  R  R  R). 

Stop,  Look  and  Listen. 

Whether  rule  applicable  to  street  railway  crossings,  p.  66, 
vol.  25  (2  R  R  R). 

Contributory   Negligence   as  A£Fected  by   Failure   to    Give  Train 
Signals. 

Car  seen  too  late  because  of  obstructed  view,  absence  of  signals, 
and  high  speed,  p.  154,  vol.  34  (11  R  R  R). 

Comparative  negligence,  attention  directed  to  another  train, 
speed  in  violation  of  ordinance  and  no  signals,  p.  154,  vol.  34 
(11  R  R  R). 

Comparative  negligence,  carelessness  in  looking  and  listening, 
unusual  speed,  and  delay  in  giving  signals,  p.  154,  vol.  34 
(11  R  R  R). 

Comparative  negligence,  contributory  negligence  no  defense,  p. 
154,  vol.  34  (11   R  R  R). 

Comparative  negligence,  failure  to  give  signals  not  gross  neg- 
flagman  and  signals,  p.  154,  vol.  34  (11  R  R  R). 

Comparative  negligence,  gross  negligence  on  part  of  plaintiff 
and  failure  to  signal,  p.  154,  vol.  34  (11  R  R  R). 

Comparative  negligence,  gross  negligence  to  fail  to  look  fi)r 
trains,  p.  154,  vol.  34  (11  R  R  R). 

Comparative  negligence,  liable  on  account  of  failure  to  give  sig- 
nals in  absence  of  gross  or  willful  negligence  on  part  of  de- 
ceased, p.  154.  vol.  34  (11  R  R  R). 

Comparative  aeglisrenc;,  ( opportunity  to  see  train,  abs^^nc^  of 
flagman  and  signals,  p.  j  •i..vol.  34  (11  R  R  R). 

Comparative  negligence,  slight  contributory  negligence,  and 
omission  of  all  care  by  railroad,  p.  154,  vol.  34  (11  R  R  R). 

Comparative  negligence,  view  obstructed  near  track,  unusual 
speed,  and  absence  of  signals,  p.  154,  vol.  34  (11  R  R  R). 

Comparative  negligence,  where  collision  would  have  been 
avoided  but  for  failure  of  driver  to  look  and  listen,  though 
signals  were  not  given,  p.  154,  vol.  34  (11  R  R  R). 

Comparative  negligence,  willfulness,  spfeed  in  violation  of  ordi- 
nance, absence  of  signals,  and  negligence  after  discovery  of 
peril,  p.  154,  vol.  34  (11  R  R  R). 

Contributory  negligence  a  question  for  the  jury,  p.  154,  vol.  34 
(11  R  R  R). 

Contributory  negligence,  obstructed  view,  and  absence  of  sig- 
nals, conflicting  evidence,  p.  154,  vol.  34  (11  R  R  R). 

Failure  to  give  signals  no  excuse  for  contributory  negligence, 
general  rule,  p.  154,  vol.  34  (11  R  R  R). 

Failure  to  give  signals  no  excuse  for  contributory  negligence, 
other  statements  and  illustrations  of  general  rule,  p.  154,  vol. 
34  (11  R  R  R). 

Failure  to  sip-nal  the  proximate  cause,  question  for  the  jury,  p. 
154.  vol.  34   (11   R  R  R). 

Failure  to  signal  the  proximate  cause  where  accident  was  avoid- 
able by  complying  with  ordinance  requirinor  signals  to  ho 
given  before  backing  train,  p.  154,  vol.  34  (11  R  R  R). 

ID—IO 
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Failure  to  signal  the  proximate  cause  where  some  contributory 
ncRliRence,  p.  154,  vol.  34  (11  R  R  R). 

Failure  to  signal  the  proximate  cause  where  view  was  obstructed 
within  a  few  feet  of  tracks,  p.  154,  vol.  34  (11  R  R  R). 

High  speed  and  absence  of  signals  where  boy  failed  to  see  street 
car,  p.  154,  vol.  34  (11  R  R  R). 

High  speed  and  no  signals,  p.  154,  vol.  34  (11  R  R  R). 

Obstructed  view,  open  gates,  absence  of  flagman  and  signals, 
p.  154,  vol.  34  (11  R  R  R). 

Obstructed  view,  unlawful  speed,  and  no  signals,  p.  154,  vol. 
34  (11  R  R  R). 

Obstructed  view,  unusual  speed,  and  absence  of  signals,  where 
children  were  killed  in  vehicle  driven  by  girl,  p.  154,  vol.  34 
(11  R  R  R). 

Only  looking  in  one  direction  where  sight  and  hearing  were  ob- 
structed, and  no  signals  were  given,  and  there  was  negligence 
in  failing  to  stop  train,  p.  154,  vol.  34  (11  R  R  R). 

Peculiar  statutory  provisions,  contributory  negligence  prevented 
recovery  although  signals  were  not  given,  p.  154,  vol.  34 
(11  R  R  R). 

Peculiar  statutory  provisions,  driving  noisy  vehicle  with  back 
towards  train,  excessive  speed  within  city,  and  absence  of  sig- 
nals, p.  154,  vol.  34  (11  R  R  R). 

Peculiar  statutory  provisions,  liability  not  depending  upon  prox- 
imate cause,  p.   154,  vol.  34   (11   R  R   R). 

Peculiar  statutory  provisions,  liable  for  all  damages,  effect  of 
fact  that  train  was  seen  in  time,  p.  154,  vol.  34  (11  R  R  R). 

Peculiar  statutory  provisions,  liable  for  all  damages,  effect  of 
fact  the  contributory  negligence  materially  and  proximately 
brought  about  result,  p.  154,  vol.  34  (11  R  R  R). 

Peculiar  statutory  provisions,  mitigation  of  damages,  p.  154,  vol. 
34  (11  R  R  R). 

Peculiar  statutory  provisions,  mitigation  of  damages  on  account 
of  contributory  negligence,  although  accident  might  have  been 
prevented  had  signals  been  given  for  depot,  p.  154,  vol.  34 
(11  R  R  R). 

Peculiar  statutory  provisions,  mitigation  of  damages  where  fail- 
ure to  look  and  listen,  although  absence  of  signals  and  look- 
out contributed  directly  to  injury,  p.  154,  vol.  34  (11  R  R  R). 

Risrht  to  rely  on  performance  of  duty,  duty  of  traveler  affected 
by  oresumption  that  signals  will  be  given,  p.  154,  vol.  34 
(11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  absence  of 
other  means  of  discovering  train's  approach,  p.  154,  vol.  34 
(11  R  R  R).. 

Right  to  rely  on  railroad's  performance  of  duty,  assumption 
that  train  will  not  back  without  warning,  p.  154,  vol.  34 
(11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  care  to  avoid 
negligence  not  to  be  anticipated,  p.  154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  contributory 
negligence  not  necessarily  excused  by  negligence  tending  to 
influence  traveler's  conduct,  p.  154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty  does  not  excuse 
failure  to  use  senses,  p.  154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  driving  on 
track  at  night  without  stopping  to  look,  absence  of  watchman 
and  lights,  and  irregular  train  backing  without  signals,  p.  154, 
vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  due  care  to 
avoid  danger  incurred  through  contributory  negligence,  ab- 
sence of  signals,  and  failure  to  check  speed  of  train,  p.  154. 
vol.  34   (11   R  R   R). 
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Rijfht  to  rely  on  railroad's  performance  of  duty,  failure  to  dis- 
cover train  caused  by  absence  of  signals,  p.  154,  vol.  34 
(11  R  R  R). 

Ri^ht  to  rely  on  railroad's  performance  of  duty,  failure  to  look 
and  Rross  nejfligence  in  failing  to  give  sij^nals,  p.  154,  vol.  34 
(U  R"R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  failure  to  look 
caused  by  absence  of  sic^nals,  p.  154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  failure  to  stop, 
look,  and  listen,  relying  on  absence  of  signals,  p.  154,  vol.  34 
(11  R  R  R).  .  . 

Right  to  rely  on  railroad's  performance  of  duty,  failure  to  stop, 
look,  and  listen,  speed  of  vehicle  immaterial,  where  failure  to 
decrease  speed  of  train  and  absence  of  signals,  p.  154,  vol.  34 
(11   R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  failure  to  stop 
team  to  listen,  absence  of  signals  to  be  considered,  p.  154,  vol. 
34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  in  general,  p. 
154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  noise  from  ma- 
chinery, view  obstructed  by  cars,  failure  to  alight  from  vehicle, 
and  no  signals,  p.  154,  vol.  34  ^11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  obstructed 
view,  right  to  rely  on  absence  of  signals  was  a  question  for  the 
jury.  p.  154,  vol.  34  (11   R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  proximate  cause, 
p.  154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  reliance  on 
absence  of  flagman  and  signals,  where  obstructed  view,  un- 
usual speed  and  no  signals,  p.  154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  reliance  on 
absence  of  signals  and  careless  exposure,  p.  154,  vol.  34  (11 
R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  reliance  on 
absence  of  signals  no  excuse  for  contributory  negligence, 
p.  154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  right  of  person 
at  private  crossing  to  rely  on  absence  of  signals  at  public 
crossing,  p.  154,  vol.  34  (11  R  R  R). 

Right  to  rely  on  railroad's  performance  of  duty,  view  of  sta- 
tionary train,  p.  154,  vol.  34  (11  R  R  R). 

Sufficiency  of  evidence  of  contributory  negligence  where  view 
of  track  was  obstructed  for  forty  yards,  train  was  behind 
time  and  signals  were  not  given,  p.  154,  vol.  34  (11  R  R  R). 

Sufficiency  of  evidence  of  contributory  negligence  where  view 
was  obstructed  and  signals  were  not  given,  p.  154,  vol.  34  (11 
R  R  R). 

Sufficiency  of  evidence,  where  boy  driving  with  ears  muffled  was 
injured,  and  there  was  failure  on  his  part  to  look  and  listen 
for  train,  and  the  railroad  was  guilty  of  negligence  with  re- 
spect to  speed,  signboard,  and  signals,  p.  154,  vol.  34  (11 
R  R  R). 

Sufficiency  of  evidence  where  failure  to  stop,  obstructed  view, 
and  absence  of  audible  signals,  p.  154,  vol.  34  (11  R  R  R). 

Sufficiency  of  evidence,  where  obstructed  view,  absence  of  flag- 
man, slow  speed,  and  no  signals,  p.  154,  vol.  34  (11  R  R  R). 

View  obstructed  by  another  train,  and  absence  of  signals,  where 
child  was  injured  on  street  crossing,  p.  154,  vol.  34  (11  R  R  R). 

View  obstructed  by  trees,  high  speed  and  no  signals,  p.  154, 
vol.  34  (11  R  R  R). 

CUSTOM  AND  USAGE. 
See  EVIDENCE. 
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DAMAGES. 

See  CARRIAGE  OF  FREIGHT;    EMINENT  DOMAIN. 
Smoke,  Noise,  and  Vibration  as  Elements  of  Injury  to  Property 
Caused  by  Operation  of  Railroads,  for  Which  Damages  Are  Re- 
coverable. 

Allowance    of    damages    for    future    injuries    arising    from    such 

causes,  p.  214,  vol.  25  (2  R  R  R). 
Effect  when   injury   from   smoke,    noise   or   vibration   is   due   to 

nejfligence  or  improper   act,   elements   of   special   damages,   p. 

214,  vol.  25  (2  R  R  R). 
Injury  constituting  damages  under  constitutional  and  legislative 

provisions,  p.  214,  vol.  25  (2  R*  R  R). 
In  general,  p.  214,  vol.  25  (2  R  R  R). 
When   abutter  does   not  own  fee   in   street  or  highway,  p.   214, 

vol.  25  (2  R  R  R). 
When  the  injury  amounts  to  a  taking,  p.  214,  vol.  25  (2  R  R  R). 

DELAY. 

See  CARRIERS  OF  FREIGHT. 

DOMESTIC  ANIMALS. 

See  STOCK,  INJURIES  TO. 

EMINENT  DOMAIN. 

See  DAMAGES;    RAILROADS  IN  STREETS. 
Deduction  of  Benefits  in  Estimating  Compensation. 

Adequate  compensation,  p.  89,  vol.  26  (3  R  R  R). 

Ample  compensation,  p.  89,  -vol.  26  (3  R  R  R). 

Just  compensation,  p.  89,  vol.  26  (3  R  R  R). 

Meaning  of  compensation,  p.  89,  vol.  26  (3  R  R  R). 

Principles    regulating  assessments   of   benefits,   p.   89,   vol.   26    (3 

R  R  R). 
Reasonable  compensation,  p.  89,  vol.  26  (3  R  R  R). 
Scope  of  subject,  p.  89,  vol.  26  (3  R  R  R). 

Judgment  or  Award. 

Amendment,  p.  452,  vol.  26  (3  R  R  R). 

Collateral  attack,  p.  452,  vol.  26  (3  R  R  R). 

Collateral  attack,  general  rule  as  to  permissibility,  p.  452,  vol.  26 

(3  R  R  R). 
Collateral  attack,  illustrative  cases,  p.  452,  vol.  26  (3  R  R  R). 
Collateral  attack,  limitation  of  rule,  p.  452,  vol.  26  (3  R  R  R). 
Conclusiveness  and  effect  of  award  or  judgment,  p.  452,  vol.   26 

(3  R  R  R). 
Conforming  to   relief   demanded   in   petition,    p.   452,    vol.    26    (3 

R  R  R). 
Duty  of  court  to  render  judgment  on  verdict  or  report,  p.  452, 

vol.  26  (3  R  R  R). 
Enforcement  of  award  or  judgment,  p.  452,  vol.  26  (3  R  R  R). 
Foreclosure  of  lien,  p.  452,  vol.  26  (3  R  R  R). 
Form  and  requisites,  p.  452,  vol.  26  (3  R  R  R). 
Interest    on    award,    amount    of    award    increased    or    decreased, 

p.  452,  vol.  26  (3  R  R  R). 
Interest  on  award,  date  from  which  interest  runs,  p.  452,  vol.  26 

(3  R  R  R). 
Interest  on  award,  deducting  rents  and  profits  enjoyed  by  owner, 

p.  452,  vol.  26   (3  R  R  R). 
Interest  on  award,  effect  of  amount  of  award  deposited,  p.  452, 

vol.  26   (3  R  R   R). 
Interest  on  award,  in  general,  p.  452,  vol.  26  (3  R  R  R). 
Necessity  and  place  of  recordation,  p.  452,  vol.  26  (3  R  R  R). 
Nccessitv  of  payment  to  the  passing  of  title,  p.  452,  vol.   26   (3 

R  R  R). 
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Persons  concluded,  p.  452,  vol.  26  (3  R  R  R). 

Possession    pending    appeal    from    award    or    judgment,    p.    452, 
vol.  26  (3  R  R  R). 

Proceedings  to  obtain  possession,  p.  452,  vol.  26  (8  R  R  R). 

Propriety  of  rendering  personal  judgment  for  damages,  p.  452, 
vol.  26  (3  R  R  R). 

Requirements  as  to  security,  p.  452,  vol.  26  (3  R  R  R). 

Restraining    interference    with    possession,    p.    452,    vol.    26    (3 
R  R  R). 

Right  to  compensation,  p.  452,  vol.  26  (3  R  R  R). 

Right  to  possession  of  property  as  affected  by  award  or  judg- 
ment, p.  452,  vol.  26  (3  R  R  R). 

Sufficiency  of  record  to  support  judgment,  p.  452,  vol.  26  (3 
R   R  R). 

The  lien,  p.  452,  vol.  26  (3  R  R  R). 
Smoke,    noise,    and  vibration  as    elements   of    injury  to  property, 

caused    by    operation    of    railroad,    for    which    damages    are    re- 
coverable, p.  214,  vol.  25  (2  R  R  R). 

EMPLOYERS'  LIABILITY  ACTS. 

See  MASTER  AND  SERVANT, 

EVIDENCE. 

See  FIRES;   RES  GESTi^;   STOCK,  INJURIES  TO. 

Evidence  of  Subsequent  Experiments — ^Admissibility. 

General  rule,  p.  488,  vol.  40  (17  R  R  R). 

Multiplying  issues,  p.  489,  vol.  40  (17  R  R  R). 

Objections — remoteness    in    time — not   proper   subject    of   expert 

or  opinion  evidence — not  impeaching  evidence — hearsay,  p.  489, 

vol.  40  (17  R  R  R). 

Discretion  of  Trial  Court. 

Contradicting  or  corroborating  other  witnesses,  p.  497,  vol.  40 
(17  R  R  R). 

Dilation  of  plaintiff's  eyes  caused  by  condition  of  hearty— experi- 
ment on  normal  man,  p.  497,  vol.  40  (17  R  R  R). 

General  rule,  p.  496,  vol.  40  (17  R  R  R). 

Murder — whether  gun  would  scatter,  p.  497,  vol.  40  (17  R  R  R). 

Nature  of  personal  injuries — plaintiff  required  to  perform  phys- 
ical act,  p.  497,  vol.  40  (17  R  R  R). 

Ex  Parte  Experiments. 

General  rule,  p.  498,  vol.  40  (17  R  R  R). 

In  nature  of  hearsay,  p.  498,  vol.  40  (17  R  R  R). 

Not  attempt  to  manufacture  ex  parte  testimony,  p.  498,  vol.  40 

(17  R  R  R). 
To  show  that  train  could  not  have  been  stopped  in  time  after 

peril  could  have  h^een  discovered,  p.  498,  vol.  40  (17  R  R  R). 

Illustrations  of  General  Rule. 

Accident  at  crossing — effect  of  intervening  bluff,  p.  490,  vol.  40 

(17  R  R  R). 
Accident  at  crossing — running  train  in  presence  of  jury,  p.  491, 

vol.  40  (17  R  R  R). 
Accident  at  crossing — time  within  which  horse  could  have  walked 

from  certain  point  to  crossing,  p.  490,  vol.  40  (17  R  R  R). 
Accident  on  track — whether   engineer   could  have   seen  child  in 

time,  p.  489,  vol.  40  (17  R  R  R). 
Accident   on   track — ^whether   engineer   could   have   seen   man   in 

time,  p.  489,  vol.  40  (17  R  R  R). 
Action  for  slander — distance   from  which  voice  could  be  heard, 

p.  492,  vol.  40  (17  R  R  R). 
Action    on    insurance   policy— defense    of    suicide— at   what    dis- 
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tance  powder  from  revolver  would  singe,  p.  491,   vol.  40   (17 

R  R  R). 
Arson — evidence  that  horse,  which  had  been  used  by  defendant, 

turned  off  main  road  towards  burned  house  without  guidance, 

p.  492,  vol.  40  (17  R  R  R). 
Child   killed — whether    train    could   have   been   stopped   in   time, 

p.  489,  vol.  40  (17  R   R  R). 
Conductor    injured    while   alighting   from    train — projecting  ties, 

p.  490,  vol.  40  (17  R  R  R). 
Conductor  injured  while  standing  between  track  and  coal  bins — 

another  engine  run  past  point,  p.  490,  vol.  40  (17  R  R  R). 
Defective  elevator — pers^onal  injuries,  p.  491,  vol.  40  (17  R  R  R). 
Explosion  of  bottle  of  fire  extinguisher  hanging  in  car — ^whether 

fluid  would  injure  clothing,  p.  492,  vol.  40  (17  R  R  R). 
Foot   caught   in   defective   split   switch — measurements  made   by 

plaintiff's  attorney,  p.  491,  vol.  40  (17  R  R  R). 
Fraudulent  use  of  mails — ^medium  not  allowed  to  exhibit  occult 

powers,  p.  49.2,  vol.  40  (17  R  R  R). 
How  accident  happened—direction  of  fall  from  suddenly  started 

car,  p.  491,  vol.  40  (17  R  R  R). 
Murder — firing    pistol     without     defendant's     consent — manufac- 
turer's testimony,  p.  492,  vol.  40  (17  R  R  R). 
Murder — ^self     defense — distance     clothing     would     be     powder- 
marked,  p.  492,  vol.  40  (17  R  R  R). 
Murder — whether  words  of  defendant  could  have  been  overheard, 

p.  492,  vol.  40  (17  R  R  R). 
Probability  of  succeeding  in  attempt  to  cross  tracks  in  advance 

of  approaching  train — invading  province  of  jury,  p.  490,  vol.  40 

(17  R  R  R). 
Time    required    to    travel    distance    between    certain    hotel    and 

scene  of  crime,  p.  492,  vol.  40  (17  R  R  R). 
To  show  that  train  could  not  have  been  stopped  in  time  after 

peril  could  have  been  discovered,  p.  489,  vol.  40  (17  R  R  R). 
Whether  car  going  down  grade  would  leap  forward  at  release  of 

brakes,  p.  491,  vol.  40  (17  R  R  R). 
Whether  stock  could  have  been  seen  by  engineer  in  time,  p.  489, 

vol.  40  (17  R  R  R). 
Whether  stock  could  have  been  seen  in  time  by  trainmen,  p.  489, 

vol.  40  (17  R  R  R). 

Materiality. 

Fall  of  pile  of  barrel s^-effect  of  removal  of  one  barrel,  p.  494, 

vol.  40  (17  R  R  R). 
General  rule,  p.  493,  vol.  40  (17  R  R  R). 
Nature  of  personal  injuries — plaintiff  not  required  to  walk  across 

court  room,  p.  493,  vol.  40  (17  R  R  R). 

Notice  to  Other  Party. 

General  rule,  p.  498,  vol.  40  (17  R  R  R). 

Made  in  court — whether  boy  was  capable  of  operating  machine 

by  which  he  was  injured — opportunity  to  object,  p.  498,  vol.  40 

(17  R  R  R). 

Similarity  of  Conditions. 

Accident   on   track — whether   plaintiff   could   have   seen   in  time, 

p.  495,  vol.  40  (17  R  R  R). 
Boot    frozen    to    rail — different    conditions,    p.    495,    vol.    40    (17 

R  R  R). 
Certain   sounds  heard  at   night — experiments"  made  in   day-time, 

p.  496,  vol.  40  (17  R  R  R). 
Conditions  need  not  be  identical,  p.  496,  vol.  40  (17  R  R  R). 
General  rule,  p.  494.  vol.  40  (17  R  R  R). 
Gillett   on   indirect   and  collateral   evidence,   p.   496,  vol.   40    (17 

R  R  R). 
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Immaterial  conditions,  p.  496,  vol.  40  (17  R  R  R). 

Injury  to  land  from  removal  of  rocks  from  river,  p.  495,  vol.  40. 

(17  R  R  R). 
ManslauRhter — explosion    of    boiler — time    within    which    certain 

pressure  of  steam  could  be  raised,  p.  496,  vol.  40  (17  R  R  R). 
Murder  trial— ^iistance   at  which   pistol   had  been   fired — ^powder 

marks,  p.  495,  vol.  40  (17  R  R  R). 
To  determine  size  of  bullet  from  size  of  hole  made  in  plank* 

p.  495,  vol.  40  (17  R  R  R). 
Whether  stock  could  have  been  seen  by  engineer  in  time,  p.  496, 

vol.  40  (17  R  R  R). 

To  Explain  or  Corroborate  Expert  Testimony. 

General  rule,  p.  493,  vol.  40  (17  R  R  R). 

Genuineness  of  signature — effect  of  use  of  blotting:  pad,  p.  493, 

vol.  40  (17  R  R  R). 
Injury  to  house — whether  caused  by  gases  from  copperas  works 

or  sewer,  p.  493,  vol.  40  (17  R  R  R). 

Where  Experiments  May  Be  Made. 

Accident  at  crossing — running  trains  in  presence  of  jury,  p.  500, 

vol.  40  (17  R  R  R). 
Handwriting — illustrations    upon    blackboards    to    explain    expert 

testimony,  p.  500,  vol.  40   (17  R  R  R). 
In  general,  p.  499,  vol.  30  (17  R  R  R). 
In  presence  of  jury,  p.  499,  vol.  40  (17  R  R  R). 
Jury  not  allowed  to  witness   experiment — possibility   of   alleged 

collision  between  cars,  p.  500,  vol.  40  (17  R  R  R). 
Jury  room,  p.  501,  vol.  40  (17  R  R  R). 
Murder — how    far    voice    could    be    heard — ^whether    foot    tracks 

shorter    when    running    than    when    walking — experiments    by 

jury,  p.  501,  vol.  40  (17  R  R  R). 
Murder    or    suicide — iurors    experimenting    with    another    pistol, 

p.  501,  vol.  40  (17  R  R  R). 
Murder — self  defense — ^misconduct  of  jury  in  firing  pistol,  p.  501, 

vol.  40  (17  R  R  R). 
Presence  of  jury — defective  machinery — plaintiff  allowed  to  put 

on   clothes   worn   by   him   when    injured,    p.    499,   vol.    40    (17 

R  R  R). 
Presence    of  jury — fire    set    by   locomotive — whether   locomotive 

could  be  ruB  without  steam,  p.  500,  vol.  40  (17  R  R  R). 
Presence  of  jury — nature  of  personal  injuries — ^plaintiff  required 

to  perform  physical  act,  p.  499,  vol.  40  (17  R  R  R). 
Presence  of  jury — operation  of  coal   bucket,  p.  499,  vol.  40    (17 

R  R  R). 
Presence  of  jury — whether  cash  register  worked  correctly,  p.  499, 

vol.  40  (17  R  R  R). 
Presence  of  jury — whether  defendant  could  read  instrument  he 

had  signed,  p.  499,  vol.  40  (17  R  R  R). 
Presence    of  jury — whether    plaintiff   was    paralyzed — pin    thrust 

into  person,  p.  499,  vol.  40  (17  R  R  R). 
Train  operated   in  presence   of  jury — accident  on  track,   p.   500, 

vol.  40  (17  R  R  JL). 

Habits  and   Character,  Custom   and   Usage— Admissibility   of   Evi- 
dence of  in  Negligence  Cases. 

Custom  and  Usage. 

Cannot  Justify  or  Excuse  Negligence. 

Brakeman  jumping  from  train  without  looking  for  obstruc- 
tions— custom  of  other  employees,  p.  324,  vol.  41  (18 
R   R  R). 

Brakeman  thrown  from  top  of  car — sudden  stoppage  of 
trains,  p.  326,  vol.  41   (18  R  R  R). 
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Construction    of     sidewalks    and    street    crossings — method 

adopted   by   other   municipalities   in   immediate   section,   p. 

322,  vol.  41   (18  R  R  R). 
Cotton  left  on  levee  destroyed  by  fire — watchman — custom 

in  city,  p.  325,  vol.  41  (18  R  R  R). 
Crossing  accident — flagmen   at   similar  crossings — custom  of 

other  railroads,  p.  322,  vol.  41  (18  R  R  R). 
Custom  of  carrier  to  store  freight  on  its  wharf,  p.  325,  vol.  41 

(18  R  R  R). 
Custom  of  other  masters  to  furnish  defective  machinery  or 

unsafe  places  to  work,  p.  325,  vol.  41  (18  R  R  R). 
Custom  of  other  railroads  to  fill  and  light  lamps  in  freight 

rooms,  p.  325,  vol.  41   (18  R  R  R). 
Custom  of  switchmen  to  ride  in  dangerous  positions  without 

necessity,  p.  324,  vol.  41  (18  R  R  R). 
Death  of  conductor  from  fall  from  box  car — usage  of  others 

in  climbing  such  cars,  p.  324,  vol.  41  (18  R  R  R). 
Derring  on  Negligence,  p.  321,  vol.  41  (18  R  R  R). 
Endangering  employees — custom  of  well  regulated  railroads, 

.p.  325,  vol.  41  (18  R  R  R). 
Fire — usual  method  in  guarding  fires  kindled  in  clearing  rail- 
road locations,  p.  323,  vol.  41  (18  R  R  R). 
Freight  destroyed  by  fire — custom  to  carry  torch-lights  on 

steamboats,  p.  325,  vol.  41  (18  R  R  R). 
General  rule,  p.  320,  vol.  41  (18  R  R  R). 
Gillet   on   Indirect  and  Collateral   Evidence,   p.   321,   vol.   41 

(18  R  R  R). 
Grain  destroyed  by  fire — custom  not  to  plow  around  stacks, 

p.  323,  vol.  41   (18  R  R  R). 
Horse  frightened  at  crossing — similar  signals  given  by  other 

railroads,  p.  323,  vol.  41   (18  R  R  R). 
Injury  to  brakeman — custom  to  step  in   front  of  engine  to 

turn  switch,  p.  324.  vol.  41   (18  R   R  R). 
Injury  to  bridge — custom  in  running  logs  in  another  state, 

p.  323,  vol.  41   (18  R  R  R). 
Injury    to    car-coupler — track    kept    in    similar    condition    by 

other  railroads,  p.  326,  vol.  41  (18  R  R  R). 
Injury    to    child — custom    of    other    lumber    dealers    to    pile 

lumber  in  same  manner,  p.  323,  vol.  41  (18  R  R  R). 
Injury  to  child — custom  of  railroads   to  leave  turntable  un- 
fastened, p.  322,  vol.  41  (18  R  R  R). 
Injury   to   employee — custom   of   doing  work   by   dangerous 

method — choice  of  methods,  p.  324,  vol.  41  (18  R  R  R). 
Injury   to    employee    handling    baggage — proximity    of    plat- 
form to  track — platforms  of  other  companies,  p.  326,  vol. 

41  (18  R  R  R). 
Injury    to    employee— obviously    dangerous    custom,    p.    324, 

vol.  41  (18  R  R  R). 
Injury   to   horse — unprotected   ditch — same   precautions  used 

by  others  in  same  business,  p.  322,  vol.  41   (18  R  R  R). 
Injury  to  land — care  used  by  other  irrigation  companies  in 

cleaning  canals,  p.  323,  vol.  41  (18  R  R  R). 
Injury  to  steamboat  passenger— delay  in  closing  gangway — 

custom    on    other    passenger    boats,    p.    325,    vol.    41    (18 

R  R  R). 
Injury  to  stock — customary  practice   in  managing  trains,   p. 

324,  vol.  41   (18  R  R  R). 
Leaning  out  of  cab  to  deliver  mail  to   another  employee — 

custom  of  other  trainmen,  p.  324,  vol.  41  (18  R  R  R). 
Negligence  of  omnibus  driver — leaving  small  boy  in  charge — 

custom  of  cautious  drivers,  p.  325,  vol.  41  (18  R  R  R). 
Noncontractual    duty — fixed    conditions,    p.    321,    vol.    41    (18 
R  R  R). 
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Nuisance  in  street — ^justification,  p.  322,  vol.  41  (18  R  R  R). 
Pedestrian  hit  by  plank  blown  from  lumber  yard — common 

customs   not   to  fasten    lumber  down,  p.   323,   vol.   41    (18 

R   R   R). 
Personal   injuries — custom   of   other    towns   to   leave   drains 

uncovered,  p.  322,  vol.   41   (18  R  R  R). 
Personal  injuries  from  fall  of  building — custom  to  build  in 

unsafe  style,  p.  322,  vol.  41  (18  R  R  R). 
Person    swept  from   wagon   by  guy   rope — custom   of   other 

contractors  in  suspendin^r  ropes  over  streets,  p.  322,  vol.  41 

(18  R  R  R). 
Reckless  or  neglijjreht  acts  of  other  men,  p.  321,  vol.  41  (18 

R  R  R). 
Vehicle  running  into  building  materials — custom  as  to  place 

for  depositing  materials,  p.  321,  vol.  41  (18  R  R  R). 

When  Admissible  for  Purpose  of  Justifying  or  Excusing  Al- 
leged Negligence. 

Action   against   carrier — custom   to   lash   flat-boats    together, 

p.  331,  vol.  41  (18  R    R    R). 
Brakeman    injured    while    dismounting   from    car — failure    to 

use   ladder— choice   of   customary   method,   p.   330,   vol.   41 

(18   R    R     R). 
Care   of  horse    by   liveryman — custom   in   same   business,   p. 

328,  vol.  41   (18  R    R    R). 
Customary  method  of  storing  freight  in  vessel,  p.  331,  vol. 

41  (18  R  R  R). 
Custom   in  violation   of  rule — waiver  of  rule   by   master,   p. 

330,  vol.  41   (18  R    R    R). 
Custom  of  other  masters  to  use  certain  machinery,  p.  329, 

vol.  41  (18  R  -R    R). 
Death   of   stockman   accompanying   cattle — custom   of   going 

upon  top  of  cars,  p.  328,  vol.  41  (18  R    R    R). 
Destruction   of  adjacent   property   by  fire — custom   of  other 

mill  owners  not  to  use  spark  arresters — similar  conditions, 

p.  328,  vol.  41  (18  R    R    R). 
Emergency — customary    method    of   employees,    p.    329,    vol. 

41  (18  R    R    R). 
Employee    struck   by    broken    machine   belt — other   kinds    of 

fastenings,  p.  331,  vol.  41   (18  R    R    R). 
Employment   of   same   class   of   hands   for   certain  work   by 

other  employees,  p.  329,  vol.  41   (18  R    R    R). 
Established    usage   in    navigating   certain   river,   p.    327,   vol. 

41    (18   R     R    R). 
Fall  into  trench — obstructions  in  highway^customary  loca- 
tion of  warning  lights,  p.  328,  vol.  41  (18  R    R    R). 
Fall  of  brakeman  from  roof  of  car  of  peculiar  construction 

— use  of  such   cars  in   New  England,  p.   330,  vol.  41    (18 

R    R    R). 
Fall    over     structure    on     sidewalk— customary     manner     of 

erecting  and  maintaining,  p.  327,  vol.  41   (18  R    R    R). 
General  rule.  p.  326,  vol.  41  (18  R  R  R). 
Horse   killed   by  train — custom   to  allow  stock   to   roam   at 

large,  p.  328,  vol.  41  (18  R  R  R). 
Injury  to  brakeman — method  usually  pursued  by  employees 

of  other  railroads,  p.  328,  vol.  41  (18  R  R  R). 
Injury    to-   brakeman — riding    inside    rear    car — custom    con- 
trary to  rule,  p.  329,  vol.  41  (18  R  R  R). 
Injury    to    driver — contributory    negligence — customary    way 

of  loading  and  hauling  woocl,  p.  329,  vol.  41  (18  R  R  R). 
Injury     to     employee — contributory     negligence — customary 

way  of  operating  elevator,  p.  329,  vol.  41  (18  R  R  R). 
Injury  to  employee — similar  switch   device  used  by  another 

first-class  railroad,  p.  331,  vol.  41  (18  R  R  R). 
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Injury   to    employee — uneven   tracks-comparison    with   other 

tracks  within  state,  p.  331,  vol.  41  (18  R  R  R). 
Injury   to   miner — other   kinds    of   machinery   used  in   other 

mines,  p.  329,  vol.  41   (18  R  R  R). 
Injury  to  stevedore — usual  method  of  lowering  lumber  into 

vessel,  p.  330,  vol.  41  (18  R  R  R). 
Inspection   of    engines— custom    of   well-regulated    railroads, 

p.  329,  vol.  41   (18  R  R  R). 
Negligence    of    employee — practice    of    experienced    persons, 

p.  328,  vol.  41  (18  R  R  R). 
Practice    of    making    "flying   switches,"    p.    330,   vol.    41    (18 

R  R  R). 
Reason  for  admitting — method   of  doing  act  not  matter  of 

common  knowledge,  p.  327,  vol.  41  (18  R  R  R). 
.  Seaworthiness  of  vessel — usages  of  port  or  country,  p.  361, 

vol.  41  (18  R  R  R). 
Section   hand   struck  by  projecting  car  steps^-common   use 

of  such  cars  on  other  roads,  p.  330,  vol.  41  (18  R  R  R). 
Skid  across  sidewalk — customary  method  of  unloading  mer- 
chandise, p.  327,  vol.  41  (18  R  R  R). 
Theft    of    freight — railroad    as    warehouseman — care    usually 

exercised    by    railroads    in    vicinity,    p.    331,    vol.    41    (18 

R  R  R). 
Use  of  same  kind  of  spark  arresters  by  other  railroads — duty 

to  use  best  devices  available,  p.  328.  vol.  41  (18  R  R  R). 
Water  trains— conductors — custom  of  other  railroads,  p.  329, 

vol.  41  (18  R  R  R). 

Whether  Plaintiff  May  Show  Defendant's  Violation  of  Gen- 
eral Usage  Applicable  to  Particular  Business  or  Work. 

Custom  in  other  factories  to  guard  dangerous  devices — as- 
sumption of  risk,  p.  334,  vol.  41   (18  R  R  R). 

Death  of  employee — general  use  of  certain  kind  of  instru- 
ment, p.  332,  vol.   41   (18   R  R   R). 

Death  of  quarry  hand — -dragropes — how  supported  in  other 
quarries,  p.  333,  vol.  41  (18  R  R  R). 

Defendant's  custom  to  back-fire— cross-examination,  p.  332, 
vol.  41  (18  R  R  R). 

Employee  struck  by  train  while  working  on  bridge — notice 
of  danjfcr — custom  of  other  bridge  companies,  p.  332,  vol. 
41  (18  R  R  R). 

Fire  kindled  in  clearing  land — precautions  taken  by  witness 
on  same  day,  p.  332.  vol.  41  (18  R  R  R). 

General  rule.  p.  331.  vol.  41   (18  R  R  R). 

Injury  tq  alighting  passenger — evidence  of  usage  as  to  trains 
entering  station,  p.  334.  vol.  41   (18  R  R  R). 

Injury  to  car-coupler — duty  to  look  for  obstructions — rule 
among  railroad  men, -p.  334,  vol.  41  (18  R  R  R). 

Injury  to  car-repairer — escape  of  car  from  switch  track — ^ab- 
sence'of  derailing  switch — device  in  common  use,  p.  333, 
vol.  41  (18  R  R  R). 

Injury  to  employee — moving  trains — signals — rules  of  three 
other  railroads,  p.  334.  vol.  41  (18  R  R  R). 

Injury  to  miner — duty  to  inspect  mine  roofs — custom  in  min- 
ing district,  p.  332,  vol.  41   (18  R  R  R). 

Injury  to  miner — safe  place  to  work — whether  duty  of  mas- 
ter or  servant — usage,  p.  333,  vol.  41  (18  R  R  R). 

Injury  to  passenger — unguarded  elevated  platform — usual 
construction,  p.  334,  vol.  41   (18  R  R  R). 

Injury  to  saw  mill  hand — covering  gearing — custom  in  other 
mills,  p.  333,  vol.  41   (18  R  R  R). 

Personal  injuries — driving  wagon  too  close  to  wagon  plain- 
tiff was  loading — customary  way  of  loading,  p.  332,  vol. 
41  (18  R  R  R). 
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Personal  injuries — neglif^ent  order — ^proper  method  of  un- 
loading, p.  334,  vol.  41  (18  R  R  R). 

Sufficiency  of  train  crew— custom  of  other  railroad,  p.  333, 
vol.  41  (18  R  R  R). 

Switch  devices — usage  of  first-class  railroads,  p.  333,  vol. 
41  (18  R  R  R). 

Trainmen  struck  by  stock  gap  while  leaning  out  of  car — 
care  exercised  by  well-regulated  railroads,  p.  333,  vol.  41 
(18  R  R  R). 

Habits  or  Character. 

Admissibility  on  Question  of  Defendant's  Negligence  or  Incom- 
petency. 

Absence  of  direct  evidence  of  condition  of  locomotives — evi- 
dence that  engines  frequently  set  fire  in  same  vicinity — cus- 
tom to  pass  with  spark  arresters  laid  back,  p.  300,  vol.  41 
(18  R"R  R).      . 

Accident  at  crossing — failure  to  give  signals  from  other  trains 
— usual  custom,  p.  298,  vol.  41  (18  R  R  R). 

Accident  in  street — motorman*s  prior  use  of  liquor,  p.  299, 
vol.  41  (18  R  R  R). 

Burning  of  mill-rliquor  habit,  or  occasional  intoxication — of 
engineer  and  fireman,  p.  298,  vol.  41  (18  R  R  R). 

Care  for  safety  of  alighting  passengers — passengers  required 
to  alight  from  their  respective  cars,  p.  299,  vol.  41 
(18  R  R  R). 

Carelessness  at  time  of  accident — reputation  of  crossing  flag- 
man, p.  298,  vol.  41   (18  R  R  R). 

Cars  permitted  to  stand  in  highway — usage  of  railroad,  p.  298, 
vol.  41  (18  R  R  R). 

Cotton  destroyed  by  fire  while  piled  on  dock — negligence — 
probable  condition  of  carrier's  superintendent — ^habitual  in- 
toxication and  neglect  of  duties,  p.  301,  vol.  41  (18  R  R  R). 

Crossing  accident — engineer's  habit  to  give  signals,  p.  299,  vol. 
41  (18  R  R  R). 

Crossing  accident — signals — ^usage  of  defendant's  other  engi- 
neers, p.  301,  vol.  41  (18  R  R  R). 

Crossing  obstructed  by  cars — usual  custom  at  same  place,  p. 
299,  vol.  41    (18  R  R  R). 

Cross  references,  p.  297,  vol.  41  (18  R  R  R). 

Customary  speed  of  train  at  same  place  shortly  prior  to  acci- 
dent, p.  299,  vol.  41  (18  R  R  R). 

Custom  of  burning  wood  in  all  defendants'  engines,  p.  300, 
vol.  41  (18  R  R  R). 

Derailment  of  train— engineer's  habit  of  drinking,  p.  301,  vol. 
41  (18  R  R  R). 

Fire— custom  to  run  trains  at  unlawful  speed,  p.  301,  vol.  41 
(18  R  R  R). 

Fire  habitually  scattered  by  defendants  locomotives,  p.  300, 
vol.  41  (18  R  R  R). 

Fires — "negligent  habit"  as  to  construction  and  use  of  loco- 
motives, p.  300,  vol.  41  (18  R  R  R). 

General  neglect  of  anothfer  street  light,  p.  298,  vol.  41 
(18  R  R  R). 

General  rule,  p.  297,  vol.  41  (18  FE  R  R). 

Habit  of  locomotive  engineers  to  keep  ash-pan  dampers  open, 
p.  300,  vol.  41  (18  R  R  R). 

Habit  of  refusing  to  adopt  improved  spark  arresters  until  ex- 
piration of  patents,  p.  298,  vol.  41  (18  R  R  R). 

Habitual  speed  of  locomotives  under  like  circumstance,  p.  299, 
vol.  41   (18  R  R  R). 

Injury  to  child — custom  to  move  cars  over  the  "Y"  without 
looking,  p.  298,  vol.  41  (18  R  R  R). 
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Injury  to  employee — enjnneer's  habitual  intoxication  and  reck- 
lessness in  runninf?  train,  p.  301,  vol.  41  (18  R  R  R). 

Limitations  of  and  exceptions  to  j^eneral  rule,  p.  299,  vol.^  41 
(18  R  R  R). 

Particular  engine  not  identified — emission  of  sparks — general 
behavior  of  company's  locomotives,  p.  300,  vol.41  (18  R  R  R). 

Person's  habitual  negligence  on  similar  occasion,  p.  298,  vol. 
41  (18  R  R  R). 

Street  car  accident — motorman's  prior  use  of  liquor,  p.  299, 
vol.  41  (18  R  R  R). 

Whether  light  on  tender — ^habit  of  placing  light  every  night — 
habit  of  running  without  light,  p.  301,  vol.  41   (18  R  R  R). 

Whether  light  on  tender — habit  of  running  train  without  light 
on  tender,  p.  299,  vol.  41  (18  R  R  R). 

Admissibility  on  Question  of  Negligence  in  Employing  or  Re- 
taining Negligent  Servant. 

Carelessness  of  engineer — ^habit  of  bringing  engine  into  shops 
out  of  repair,  p.  303,  vol.  41  (18  R  R  R). 

Death  of  brakeman — reputation  of  low  bridge,  p.  303,  vol.  41 
(18  R  R  R). 

Foreman's  reputation  for  incompetency  among  his  hands,  p. 
303,  vol.  41  (18  R  R  R). 

General  rule,  p.  302,  vol.  41  (18  R  R  R). 

Injury  to  employee — brakeman's  reputation  for  sobriety,  p. 
302,  vol.  41  (18  R  R  R). 

Injury  to  employee — engineer's  general  reputation  for  drunk- 
enness, p.  302,  vol.  41  (18  R  R  R). 

Injury  to  employee — engineer's  habitual  use  of  intoxicants  for 
several  months' prior  to  accident,  p.  303,  vol.  41  (18  R  R  R). 

Injury  to  passenger — carrier's  knowledge  of  employee's  intem- 
perance— exemplary  damages,   p.   302,  vol.   41    (18   R   R   R). 

Killing  stock — engineer's  reputation  for  recklessness,  p.  303, 
vol.  41   (18  R  R  R). 

Malpractice  by  defendant's  hospital  surgeon — reputation  for 
sobriety,  p.  302,  vol.  41  (18  R  R  R). 

Railroad  track  reputed  to  be  in  bad  condition,  p.  303,  vol.  41 
(18  R  R  R). 

Reputation  of  negligent  employee  for  habitual  drunkenness, 
p.  303,  vol.  41   (18  R  R  R). 

Sudden  starting  of  train — injury  to  employee — reputation  of 
engineer,  p.  303,  vol.  41   (18  R  R  R). 

Habits  of  Character  of  Domestic  Animals  Inflicting  or  Causing 
Injuries. 

Collision  with  runaway  team,  whose  driver  had  been  thrown 

from  vehicle  by  reason  of  defect   in  road — team's   habit  of 

running  away,  p.  319,  vol.  41  (18  R  R  R). 
Disposition   of   defendant's   team   to  pass   other   teams  at  full 

speed,  p.  318,  vol.  41   (18  R  R  R). 
Frightening    team — character    of    horse — prior    use — harmless 

error,  p.  319,  vol.  41   (18  R  R  R). 
Horse  attacked  by  dog — character  of  dog — traits  not  exactly 

similar  to  those  alleged,  p.  318,  vol.  41  (18  R  R  R). 
Injury  from  bite  of  dog — peaceable  disposition  of  dog,  p.  318, 

41  (18  R  R  R). 
Injury    to    meat — ^viciousness    and    roving   propensity    of    dog, 

p.  318,  vol.  41  (18  R  R  R). 
Injury  to  street  railway  passenger — reputation  of  car  horse,  p. 

318,  vol.  41  (18  R  R  R). 
Plaintiff's  knowledge  of  reputation  of  bull— contributory  neg- 
ligence in  striking  it,  p.  318,  vol.  41  (18  R  R  R). 
Reputation  of  horse  among  liverystable  employees,  p.  319,  vol. 

41  (18  R  R  R). 
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Stock  attacked  by  dogs — reputation   of  dogs,   p.   318,   vol.   41 
(18  R  R  R). 

Whether  Admissible  as  Bearing  on  Question  of  Measure  of  Dam- 


Carefulness  and  skill  of  deceased,  p.  320,  vol.  41  (18  R  R  R). 
Deceased  a  drunkard — mitigation  of  damages,   p.   320,   vol.   41 

(18  R  R  R). 
Deceased's  habits  jn' regard  to  his  family  life,  p.  319,  vol.  41 

(18  R  R  R). 
Deceased's  habits  of  industry,  p.  319,  vol.  41  (18  R  R  R). 
Habits  of  deceased — effect  upon  pecuniary  relations  with  next 

of  kin,  p.  319,  vol.  41  (18  R  R  R). 
Habits  of  industry  and  thrift  of  plaintiff's  deceased  husband,  p. 

320,  vol.  41   (18  R  R  R). 
PlaintifFs  *  habits    of    industry    and    economy,    p.    320,    vol.    41 

(18  R  R  R). 
Whether  deceased  a  good  or  bad  woman — habits  of  industry, 

p.  319,  vol.  41  (18  R  R  R). 

Whether  Admissible  for  Purpose  of  Showing  Contributory  Neg- 
ligence. 

Character   for   prudence    or    recklessness    in    conducting    same 

business,  p.  310,  vol.  41  (18  R  R  R). 
Collision     between    locomotive    and    private    vehicle — general 

reoutation  as  driver,  p.  309,  vol.  41  (18  R  R  R). 
Defect  in   highway — plaintiff  a  reckless  rider,   p.   309,   vol.   41 

(18  R  R  R). 
Defective    sidewalk — plaintiff's    habit    of   using    intoxicants,    p. 

310,  vol.  41  (18  R  R  R). 
Fall   into  hole  in  sidewalk — repeated   drunkenness   before  and 

after  accident,  p.  311,  vol.  41  (18  R  R  R). 
Fall     on     icy     street — intemperate    habits,     p.      310,     vol.      41 

(18  R  R  R). 
Fall  upon  sidewalk — plaintiff's  habit  of  getting  drunk,  p.  311, 

vol.  41  (18  R  R  R). 
General  rule.  p.  308,  vol.  41  (18  R  R  R). 
Habit  of  jumping  from  elevator,  p.  310,  vol.  41  (18  R  R  R). 
Habits  as  to  walking  on  or  crossing  railroad  tracks,  p.  309,  vol. 

41  (18  R  R  R). 
Injury  to  boy  assisting  passenger — defective  car  platform — his 

habit  of  jumping  on  moving  trains,  p.  311,  vol.  41  (18  R  R  R). 
Injury  to  engineer — his  habit  of  sleeping  on  duty,  p.  309,  vol. 

41   (18  R  R  R). 
Passenger's  habit  of  jumping  on  moving  cars,  p.   310,  vol.  41 

(18  R  R  R). 
Personal  injuries — plaintiff's  habit  of  intoxication,  p.  310,  vol. 

41  (18  R  R  R). 
Plaintiff  habitually  careless,  p.  309,  vol.  41   (18  R  R  R). 
Plaintiff's  habits  as  to  running  horses  and  intoxication,  p.*  310, 

vol.  41  (18  R  R  R). 
Speed    of   vehicle — plaintiff   ordinarily   a    rapid    driver,    p.    309, 

vol.  41   (18  R  R  R). 
That   person    sometimes   became    intoxicated,   p.    310,   vol.   41 

(18  R  R  R). 

Vehicle  colliding  with  obstruction  in  highway — plaintiff's 
usual  method  of  driving,  p.  309,  vol.  41  (18  R  R  R). 

Vehicle  colliding  with  obstruction  in  highway — ^whether  plain- 
tiff a  drinking  man,  p.  310.  vol.  41  (18  R  R  R). 

Whether  Admissible  for  Purpose  of  Showing  That  Servant  Was 
Careful  or  Skillful  on  Particular  Occasion. 

Accident   at   crossing — flagman's   carefulness   and   sobriety — re- 
buttal, p.  308,  vol.  41  (18  R  R  R). 
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Carefulness  and  skill  of  driver — where  utmost  care  required, 
p.  308,  vol.  41  (18  R  R  R). 

Careless  and  reckless  drivinsr — employee's  general  character 
for  sobriety,  p.  306,  vol.  41  (18  R  R  R). 

Collision  between  car  and  truck — injury  to  passenger — care- 
fulness of  truck  driver,  p.  305,  vol.  41  (18  R  R  R). 

Collision    between    horse    and    team — reputation    of    driver,    o. 

306,  vol.  41  (18  R  R  R).  ,  . 

Collision  between  street  car  and  private  vehicle — carefulness 
of  plaintiff's  driver  for  a  number  of  years,  p.  306,  vol.  41 
(18   R  R  R). 

Collision  between  vehicles — reputation  of  driver  for  careful- 
ness, p.  306,  vol.  41  (18  R  R  R). 

Defective  derrick — habitual  carefulness  of  inspector,  p.  306, 
vol.  41  (18  R  R  R). 

Failure  to  deliver  money — moral*  character  of  express  com- 
pany's employees,  p.  307,  vol.  41  (18  R  R  R). 

Failure  to  protect  holder  of  dishonored  note  left  with  bank  for 
collection — reputation   of  collection   clerk   for  carefulness,   p. 

307,  vol.  41  (18  R  R  R). 

Fall    into    ditch — care    in    selecting    watchman — reputation    of 

watchman,  p.  307,  vol.  41  (18  R  R  R). 
Fire   from   locomotive — competency    of   engineer,    p.    308,    vol. 

41  (18  R  R  R). 
Fire   from  mill — reputation   of  erector  of  burner  for  skill,   p. 

308,  vol.  41  (18  R  R  R). 

Fire — loss  of  freight  in  transit — evidence  as  to  skill  of  con- 
ductor, p.  305.  vol.  41  (18  R  R  R). 

Fire — reputation  of  trainm-en  as  to  carefulness  and  skill,  p. 
307.  vol.  41  (18  R  R  R). 

Fire  set  by  locomotive — habitual  carefulness  of  section  man, 
p.  306,  vol.  41  (18  R  R  R). 

Fire  set  by  locomotive  through  negligence — rebuttal — engineer 
and  fireman's  carefulness  and  skill,  p.  307,  vol., 41  (18  R  R  R). 

General  fule,  p.  305,  vol.  41  (18  R  R  R). 

Habits  of  sleeping-car  oorter  as  to  carefulness  and  com- 
petency, p.  305,  vol.  41  (18  R  R  R). 

Horse  killed  through  negligence  of  defendant's  agent — skill 
of  agent— rebuttal,  p.  308,  vol.  41  (18  R  R  R). 

Injury  to  passenger — failure  to  eject  disorderly  passenger — 
conductor's  reputation,  p.  308,  vol.  41  (18  R  R  R). 

Injury  to  stock — condition  of  gate — whether  section  foreman 
was  careful  and  competent,  p.  306,  vol.  41  (18  R  R  R). 

Limitations  of  and  exceptions  to  general  rule,  p.  307,  vol.  41 
(18   R   R   R). 

Loss  of  tow — action  for  fare — set-off — negligence — skill  and 
carefulness  of  pilot  and  engineer,  p.  306,  vol.  41  (18  R  R  R). 

Reputation  of  employee  for  skill  and  carefulness,  p.  308,  vol. 
•     41  (18  R  R  R). 

Testimony  as  to  care  exercised  in  selecting  drivers  for  horse 
cars,  p.  307,  vol.  41   (18  R  R  R). 

Where  master  charged  with  negliorence  in  employing  or  retain- 
ing servant,  p.  307,  vol.  41  (18  R  R  R). 

Whether  Defendant  Can  Show  Habits  or  Character  of  Plaintiff's 
Decedent. 

Accident  at  crossing — instances  of  deceased  being  found  asleep 

in  buggy,  p.  317,  vol.  41  (18  R  R  R). 
Boy  struck  by  train  while  on  ground — his  habit  of  jumping  on 

trains,  p.  317,  vol.  41   (18  R  R  R). 
Collision — death    of   engineer — his   habit   of    running  trains   at 

excessive  speed — knowledge  of  only  two  or  three  instances, 
'  p.  317,  vol.  41  (18  R  R  R). 
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Crossing    accident — deceased's,  habit    of    intoxication,    p.    317, 

vol.  41   (18  R  R  R). 
Deceased's  habit  of. jumping  on  and   off  moving  cars — death 

from  another  cause,  d.  317,  vol.  41  (18  R  R  R). 
General  rule,  p.  317,  vol.  41  (18  R  R  R). 
Habit    of    deceased    to    board    moving    trains,    p.    317,    vol.    41 

(18  R  R  R). 
Habit  of  deceased  to  jump  on  moving  trains,   p.  317,  vol.  41 

(18  R  R  R). 

Whether  Defendant  Can  Show  His  Own  Habits  or  Character. 

Collision  between  vehicles — horse  left  untied — defendant's 
habits  as  to  carefulness,  p.  304,  vol.  41.(18  R  R  R). 

Druggist  selling  poison  for  harmless  drug,  p.  304,  vol.  41 
(18  R  R  R). 

Fire — usage  of  defendant  with  respect  to  condition  of  locomo- 
tives, p.  305.  vol.  41  (18  R  R  R). 

General  rule,  p.  304,  vol.  41  (18  R  R  R). 

Horse  pastured  by  defendant — escape — condition  of  fence  at 
other  points — carefulness  qf  defendant,  p.  305,  vol.  41 
(18    R    R    R), 

Personal  injuries — defendant's  track  ordinarily  kept  in  good 
condition,  p.  304,  vol.  41  (18  R  R  R). 

Whether  Plaintiff  Can  Show  Habits  or  Character  of  His  Dece- 
dent. 

Accident  at  crossing — habits  of  deceased  as  to  carefulness,  p. 

315,  vol.  41  (18  R  R  R). 
Contributory    negligence — carefulness    and    skill    of    deceased, 

p.  316,  vol.  41  (18  R  R  R). 
Crossing  accident — deceased's  habit  as  to  care  or  negligence — 

eyewitnesses,  p.  316,  vol.  41  (18  R  R  R). 
Crossing    accidents-deceased's     habit    as     to     carefulness,    for 

three    years,  in    driving    over  the    crossing,  p.   313,    vol.  41 

(18   R  R  R). 
Crossing  accident^— deceased's   reputation   for   sobriety,   p.   314, 

vol.  41  (18  R  R  R). 
Crossing    accident — deceased's    uniform    habits    as    to    careful- 
ness at  the  crossing,  p.  314,  vol.  43  (18  R  R  R). 
Death    of   brakeman — habits   as   to   prudence   and    sobriety,    p. 

314.  vol.  41  (18  R  R  R). 

Death     of    brakeman — habits     of     deceased,    p.    316,     vol.     41 

(18  R  R  R). 
Death    of   employee — carefulness   of   deceased,   p.    316.   vol.    41 

(18  R  R  R). 
Death    of  night   watchman — sobriety   of  deceased,   p.   314,  vol. 

41   (18  R  R  R). 
Defect    in    highway — reputation    of    driver    for    carefulness,    p. 

315.  vol.  41  (18  R  R  R). 

Driver  killed  by   train — habitual   care   in   managing   horses,   p. 

316.  vol.  41  (18  R  R  R). 

Exercise  of  ordinary  care  inferred  from  habits  of  deceased  or 
injured  person,  where  proof  of  defendant's  negligence,  p. 
314,  vol.  41  (18  R  R  R). 

Exolosion  of  boiler — death  of  engineer — evidence  that  de- 
ceased was  competent  and  careful,  p.  314,  vol.  41 
(18  R  R  R). 

•  Habits  of  deceased  as  to  sobriety — direct  evidence,  p.  316.  vol 
41   (18  R  R  R). 

Person  killed  by  locomotive — habits  of  deceased  as  to  so- 
briety and  industry,  p.  314,  vol.  41  (18  R  R  R). 

Where  evidence  as  to  cause  of  accident — general  rule,  o.  315 
vol.  41   (18  R  R  RJ. 
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Where   no  evidence  as   to  cause   of  accident,  general   rule,   p. 

313,  vol.  41   (18  R  R  R). 
Where  no  evidence  as  to  cause  of  accident — minority  doctrine, 

p.  314,  vol.  41   (18  R  R  R). 
W^hether     deceased    was    habitually     careful,    p.     313,    vol.     41 

(18  R  R   R). 
Yardmaster  killed — whether  he  was  habitually  careful,   p.   316, 

vol.  41  (18  R  R  R). 

Whether  Plaintiff  Can  Show  His  Own  Habits  or  Character. 

Care  habitually  exercised  by  insane  person,  p.  312,  vol.  41 
(18  R  R  R). 

Collision  between  street  car  and  team — habits  of  plaintiff  as 
to  sobriety — rebutting  direct,  or  immaterial,  evidence,  p.  312, 
vol.  41  (18  R  R  R). 

Crossing  accident — boy's  habit  of  crawling  under  cars — re- 
buttal, p.  312,  vol.  41   (18  R  R  R). 

Crossing  accident — plaintiff's  habit  of  looking  for  trains,  p. 
311,  vol.  41  (18  R  R  R). 

Ejection  of  passenger — his  habit  as  to  use  of  profane  language, 
p.  312,  vol.  41   (18  R  R  R). 

Fall  upon  street  crossing — plaintiff's  general  habit  of  careful- 
ness, p.  311,  vol.  41  (18  R  R  R). 

General  rule,  p,  311,  vol.  41  (18  R  R  R). 

Injury  to  horse  from  defect  in  highway — plaintiffs  habitual 
care  and  skill  in  driving,  p.  312,  vol.  41   (18  R  R  R). 

Obstructed  street  crossing — skill  of  plaintiff  as  a  driver  ad- 
missible in  rebuttal,  p.  312,  vol.  41   (18  R  R  R). 

Plaintiff's  habits  as  to  sobriety  or  carefulness — direct  evidence, 
p.  312,  vol.  41  (18  R  R  R). 

Similar  Acts  of  Negligence,  Similar  Accidents,  or  Similar  Defects — 
Admissibility  of  Evidence  of  in  Negligence  Cases. 

Similar  Accidents  or  Defects. 

Absence  of  Other  Accidents. 

Absence  of  barriers  at  defect  in  highway — others  passing  in 
safety,  p.  323.  vol.  42  (19  R  R  R). 

Derailment  of  street  car  uncoupled  on  steep  grade — injury 
to  passenger — experience  of  employees  in  stopping  cars 
at  same  place,  p.  322,  vol.  42  (19  R  R  R). 

Drippings  from  eaves  of  adjoining  house — dampness  of  other 
brick  walls  in  vicinity  not  exposed  to  such  drippings,  p. 
323,  vol.  42   (19   R   R  R). 

Evidence  that  no  other  freight  had  been  lost  by  carrier,  p. 
322,  vol.  42  (19  R  R  R). 

General  rule,  p.  322,  vol.  42  (19  R  R  R). 

Illustrations,  p.  322,  vol.  42  (19  R  R  R). 

Injury  to  passenger — similar  conduct  of  conductor  in  start- 
ing train,  p.  322,  vol.  42  (19  R  R  R). 

Many  using  same  drive-way  without  injury,  p.  322,  vol.  42 
(19  R  R  R). 

No  prior  accidents  from  defect  in  sidewalk,  p.  322,  vol.  42^ 
(19  R  R  R). 

No  prior  accidents  to  mine  employees,  p.  322,  vol.  42  (19 
R  R  R). 

Numerous  horses  driven  past  mortar-box  in  highway  with- 
out being  frightened,  p.  322.  vol.  42   (19  R  R  R).         , 

Others  passing  defect  in  highway  in  safety,  p.  322,  vol.  42 
(19  R  R  R).  . 

Tipping  of  loose  board  in  sidewalk — others  frequently  pass- 
ing without  noticing  defect — rebuttal,  p.  323,  vol.  42  (19> 
R  R  R). 
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Adequacy  of  Appliance  or  Safety  of  Place — ^Absence  of  Other 
Accidents. 

Absence  of  Ruard  rail — absence  of  accidents  to  plaintiff  on 

other  nights,  p.  324,  vol.  42  (19  R  R  R). 
Dangerous  proximity  of  cattle  chute  to  track — others  riding 

past  on  side  of  cars,  p.  323,  vol.  42  (19  R  R  R). 

Foot    caught    by    splinter    in    rail    of    track — such    accidents 

unknown,  p.  324,  vol.  42  (19  R  R  R). 
General  rule,  p.  323,  vol.  42  (19  R  R  R). 
Illustrations,  p.  323,  vol.  42  (19  R  R  R). 

Injury  to  driver  of  team  at  grain  elevator — failure  to  provide 
barriers — absence  of  similar  accidents  during  five  years, 
p.  324,  vol.  42   (19   R   R  R). 

Limitations   of   and   exceptions   to   rule,   p.   324,   vol.   42    (19 

R  R  R). 
Other  horse  not  frightened  by  pile  of  lumber,  p.  324,  vol.  42 

(19  R  R  R). 
Others    passing    obstruction    upon    sidewalk    without    injury, 

p.  324.  vol.  42   (19   R  R  R). 

Safety  of  machinery  or  work — manner  in  which  it  has  served 
its  purpose,  p.  324,  vol.  42  (19  R  R  R). 

Sufficiency  of  other  like  cattle  guards— direct  proof,  p.  324, 

vol.  42  (19  R  R  R). 
Whether  railroad  crossing  safe  for  vehicles,  p. '323,  vol.  42 

(19  R  R  R). 

Collateral  Questions. 

Another  passenger  drowned  while  landing  from  ferry  boat 
at  same  place,  p.  326,  vol.  42  (19  R  R  R). 

Dangerous  crossing — negligent  operation  of  train — failure  to 

fences — stock  frequently  killed  at  crossing,   p.  328,  vol.  42 

(19  R  R  R). 
Defective    highway — accident    to    another    person    at    same 

place  a  year  before,  p.  328,  vol.  42  (19  R  R  R). 
Defective  sidewalk — prior  accidents  near  same  place,  p.  327, 

vol.  42  (19  R  R  R). 
Defects    in    gravel    road — other    vehicles    overturned    while 

passing  same  obstruction,  p.  327,  vol.  42  (19  R  R  R). 
Fall  into  same  hole  in  sidewalk  during  same  night,   p.  327, 

vol.  42  (19  R  R  R). 
Highway  left  in  unsafe  condition — access  to  plaintiff's  tavern 

— carriage  of  travelers  upset,  p.  326,  vol.  42  (19  R  R  R). 
Icy    sidewalk— other    persons    falling    at    same    place    at    or 

about  time  of  accident,  p.  327,  vol.  42  (19  R  R  R). 

Injury  caused  by  ice  on  sidewalk — existence  of  defect — acci- 
dents to  other  persons  at  same  place — rationale  of  rule, 
p.  327,  vol.   42  (19  R  R  R). 

Loose  board  in  sideWalk — subsequent  falls  upon  sidewalk, 
p.  328.  vol.  42  (19  R  R  R). 

Open  area — way  under  show  window — defendant  inform'^d 
of  prior  falls  into  same  opening,  p.  328,  vol.  42  (19  R  R  PV 

Other  accidents  at  railroad  crossing,  p.  326,  vol.  42  (19 
R  R  R). 

Other  stock  killed  at  same  crossing,  p.  326,  vol.  42  (19 
R  R  R). 

Stone  in  highway— overturning  of  vehicle — similar  accidents 
about  same  time,  p.  327,  vol.  42  (19  R  R  R). 

Whether  position  of  plank  at  end  of  bridge  rendered  high- 
way unsafe — accidents  to  others  at  same  place,  p.  325, 
vol.  42  (19  R  R  R). 

:i 


162  INDEX  TO  NOTES 

EVIDENCE— Continued. 

Conditions  Must  Be  Similar. 

Defect   in    sidewalk — falls   of   others    at   same   place,   p.    297, 

vol.  42  (19  R  R  R). 
General  rule,  p.  295,  vol.  42   (19   R  R  R). 
Icy  sidewalk — fall  of  witness  at  same  place  two  years  prior 

to  accident,  p.  296,  vol.  42  (19  R  R  R). 
NeKligence    in    construction    of   water    spouts — similar    prior 

accidents    to    horses — changed    conditions,    p.    297,    vol.    42 

(19  R  R  R). 
Other  fires — remoteness — indefinite   evidence,  p.   296,   vol.   42 

(19  R  R  R). 
Other  persons  falling^  on  defective  sidewalk — absence  of  evi- 
dence   of     similarity    of     conditions,    p.    297,    vol.    42     (19 

R  R  R). 
Other  statements,  and  illustrations  of  rule,  p.  296,  vol.  42  (19 

R  R  R). 
Prior   fires   from   same   enj?ine — repairs,    p.    296,   vol.   42    (19 

R  R  R). 
Runaway   accident — testimony    that   witness   had   bridle    bits 

broken  in  same  way,  p.  296,  vol.  42  (19  R  R  R). 
Same  condition   of  appliance   or  agency  must  be   shown,  p. 

296,  vol.  42   (19  R  R  R). 
Sparks  emitted  by  same  engine  several  months  after,  p.  296, 

vol.  42  (19  R  R  R). 

Contributory  Negligence— Absence  of  Accidents  to  Others. 

Defective  street  crossings-other  persons  passing  over  al- 
leged defect  in  safety,  p.  326,  vol.  42  (19  R  R  R). 

General  rule,  p.  326,  vol.  42  (19  R  R  R). 

Other  persons  driving  over  alleged  defect  in  safety,  p.  326, 
vol.  42  (19  R  R  R). 

Defects  in  Other  Parts  of  Structure — General  Defective  Con- 
struction. 

Defective  sewer — breaks  in  it  a  hundred  feet  distant,  p.  321, 

vol.  42   (19  R  R  R). 
Derailment   from  expansion  of  rails — ^bad  condition  of  road 

in  immediate  vicinity,  p.  321,  vol.  42  (19  R  R  R). 
Illustrations,  p.  320,  vol.  42  (19  R  R  R). 
Injury   to  passenger — derailment — other  defects   in  track,  p. 

321,  vol.  42  (19  R  R  R). 
Negligence    at    place    of     accident — condition    of     road    and 

switches  at  other  points,  p.  323,  vol.  42  (19  R  R  R). 
Other  defects  in  railroad  track  at  other  places,  p.  321,  vol.  42 

(19  R  R  R). 

Defendant's  Knowledge  of  Dangerous  Conditions. 

Another    child   injured   by    same   turntable   eighteen    months 

before,  p.  292,  vol.  42  (19  R  R  R). 
Another  child  injured  at   same   turntable  on  same   evening, 

p.  292,  vol.  42  (19  R  R  R). 
Another  person  injured  by  same  defect  in  master's  premises, 

p.  294,  vol.  42  (19  R  R  R). 
Crossing  obstructed  by  snow  thrown  from  track — difficulties 

experienced  by   other  travelers  in  passing,   p.   293,  vol.   42 

(19  R  R  R). 
Death    of    employee — contributory    negligence — cars    crushed 

against    gravel    bank    on    prior    occasions,    p.    293,    vol.    42 

(19  R  R  R.) 
Defective  sidewalk— other  accident  at  same  place,  about  two 

months  prior,  p.  295,  vol.  42  (19  R  R  R). 
Defective  stair  railing  in  railroad  station — similar   accidents, 

p.  293,  vol.  42   (19  R  R  R). 
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Defendant's  knowledge  of  danj^erous  conditions,  p.  290,  vol. 

42  (19  R  R  R). 
Defendant's     knowledge     of     prior     accidents     to     children, 

caused  by  same  turntable,   not   shown,  p.  292,  vol.  42   (19 

R  R  R). 
Distance  sparks  had  been  thrown  by  defendant's  locomotives 

on  former  occasions,  p.  292,  vol.  42  (19  R  R  R). 
Falls  of  others  upon  sidewalk,  p.  295,  vol.  42  (19  R  R  R). 
General  rule,  p.  290,  vol.  42  (19  R  R  R). 
Horse  caught  by  foot  on  railroad  crossing — other  accidents 

at  same  place,  p.  293,  vol.  42  (19  R  R  R). 
Injury  to   elevated   railway  passenger — too   much   space   be- 
tween cars  and  station  platform,  p.  293,  vol.  42  (19  R  R  R). 
Injury  to  passenger — seven  other  derailments  of  same  train 

within  preceding  month,  p.  292,  vol.  42  (19  R  R  R). 
Loose  boards  in  sidewalk — others  stumbling  on  them,  p.  295, 

vol.  42  (19  R  R  R). 
Low    bridge — injury    to    brakeman — notoriety    as    to    similar 

accidents  from  same  bridge,  p.  292,  vol.  42  (19  R  R  R). 
Negligence  in  allowing  car  to  remain  in  street — prior  fright 

of  another  horse,  p.  294,  vol.  42  (19  R  R  R). 
Negligent  use   of  dangerous   agencies — knowledge  of  extent 

of  danger,  p.  291,  vol.  42  (19  R  R  R). 
Other  persons  injured  by  same  defect  within  or  near  limits 

of  street,  p.  295,  vol.  42  (19  R  R  R). 
Other  persons  stepping  into  same  hole  in  sidewalk,  p.  295, 

vol.  42  (19  R  R  R). 
Other   persons   stumbling   over   obstruction   on   sidewalk,   p. 

294,  vol.  42  (19  R  R  R). 
Other   statements    and   illustrations   of  rule,   p.   291,   vol.    42 

(19  R  R  R). 
Personal    injuries — prior    breaking    of    trolley    wire,    p.    293, 

vol.  42  (19  R  R  R). 
Person  stepping  off  approach  to  moveable  bridge — failure  to 

light — similar  accidents,  p.  293,  vol.  42  (19  R  R  R). 
Prior  accident  to  another  from  same  loose  board  in  sidewalk, 

p.  295,  vol.  42  (19  R  R  R).. 
Prior  similar  accidents  from  same  defect  in  sidewalk,  p.  295, 

vol.  42  (19  R  R  R). 
Reasonable  care  at  time  of  the  fire — prior  fires  from  sparks, 

p.  292,  vol.  42  (19  R  R  R). 
Specific  attacks  by  defendant's  dogs  upon  other  stock,  p.  294, 

vol.  42  (19  R  R  R). 
Stairway  of  store  obstructed  by  display  figures — prior  acci- 
dents, p.  294,  vol.  42  (19  R  R  R). 
Train  wreck — gross  negligence — condition  of  track  at  other 

places,  immediately  before  and  at  time  of  wreck,  p.  293, 

vol.  42  (19  R  R  R). 
Unguarded    defect    in    sidewalk — prior    s'milar    accidents    at 

same  place,  p.  294,  vol.  42  ^19  R  R  R). 

Irrelevancy. 

Brakes,  across  highway — similar  accidents  prior  to  their  con- 
struction, p.  329,  vol.  42  (19  R  R  R). 

Burning  of  mill — use  of  steam  engine — other  fires  from  another 
cause,  p.  330,  vol.  42  (19  R  R  R). 

Collision  between  vessels — cross-examination — other  accidents 
while  witness  was  captain,  p.  330,  vol.  42  (19  R  R  R). 

Death  of  employee — cars  crushed  against  gravel  bank  on  prior 
occasions,  p.  329,  vol.  42  (19  R  R  R). 

Defect  admitted — bad  condition  of  all  of  defendant's  rolling 
stock,  p.  328,  vol.  42  (19  R  R  R). 

Defect  in  highway — similar  accident  a  year  before,  p.  329.  vol. 
42  (19  R  R  R). 
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Derailment  from  defective  track — ^injury  to  passenger — similar 
accidents  on  other  parts  of  road,  p.  328,  vol.  42  (19  R  R  R). 

Failure  to  srive  passenger  time  to  alight — accident  to  another 
passenger  at  same  depot — indefinite  testimony,  p.  329,  vol.  42 
(19  R  R  R). 

Fall  from  unguarded  end  of  elevated  railway  platform — ^testi- 
mony that  witness  had  never  heard  of  similar  accidents,  p.  329, 
vol.  42  (19  R  R  R). 

Fall  upon  defective  sidewalk — similar  accident  to  plaintiff — place 
not  located,  p.  329,  vol.  42  (19  R  R  R). 

Fire  from  one  of  two  locomotives — other  fires  from  other  en- 
gines, p.  329,  vol.  42  (19  R  R  R). 

Hole  in  bridge — experiences  of  witnesses  in  driving  over  bridge, 
p.  330,  vol.  42  (19  R  R  R). 

Ice  in  depression  in  sidewalk — what  caused  witness  to  notice 
condition  of  walk  on  preceding  day,  p.  330,  vol.  42  (19  R  R  R). 

Injury  to  passenger — condition  of  track  elsewhere — previous 
wrecks,  p.  328^  vol.  42  (19  R  R  R). 

Not  Proof  of  Negligence  Alleged. 

Alleged    defective   construction   of   elevator,   p.   290,   vol.    42    (19 

R  R  R). 
Escape  of  fire  from  other  locomotives  of  similar  pattern,  p.  289, 

vol.  42  (19  R  R  R). 
Failure  to  light  oassageway — fall  of  another  person,  p.  289,  vol. 

42  (19  R  R  R). 
Fire    set    by    locomotive — recognition    of    liability — payments    ta 

other  landowners,  p.  290,  vol.  42  (19  R  R  R). 
Fire  set   by  'one   of   two   engines — prior  emission   of   sparks  by 

defendant's  locomotives,  p.  289,  vol.  42  (19  R  R  R). 
General  rule,  p.  288,  vol.  42  (19  R  R  R). 
Illustrations,  o.  289.  vol.  42   (19  R  R  R). 
Injury  to  employee — prior  similar  defective  action  of  machine — 

notice,  p.  290,  vol.  42   (19  R  R  R). 
Negligence   and   contributory    negligence,   other  persons   injured 

by  trains  at  same  crossing,  p.  289,  vol.  42  (19  R  R  R). 
Obstruction  on   sidewalk — other  persons   stumbling,   p.   290,  vol. 

42   (19   R  R   R). 
Other  stock  killed  by  defendant's  trains,  p.   289,  vol.   42   (19  R 

R  R). 
Payments  for  other  cattle  killed  at  same  place,  p.  290,  vol.  42 

(19  R  R  R). 
Prior  accidents  to    stage    under    same    driver,    p.    289,   vol.    42 

(19  R  R  R). 
Unsafe  thing  as  cause  of  accident,  p.  290,  vol.  42  (19  R  R  R). 

Origin  of  Accident. 

Building  material  in  street — person  thrown  from  vehicle  on  pre- 
ceding night,  p.  307,  vol.  42  (19  R  R  R). 

Cellar  door  on  sidewalk — previous  accidents  to  other  children 
from  such  openings,  p.  306,  vol.  42  (19  R  R  R). 

Competency  of  car  inspector — subsequent  failure  to  inspect — re- 
buttal, p.  310»  vol.  42  (19  R  R  R). 

Condition  of  street — witness  thrown  from  vehicle  while  driving 
at  same  place,  p.  305,  vol.  42  (19  R  R  R). 

Contributory  negligence  an  issue — admissible  to  illustrate  phy- 
sical fact,  p.  304,  vol.  42  (19  R  R  R). 

Defect  in  highway — eflfect  of  alleged  defect  on  other  vehicles,  p. 
306.  vol.  42  (19  R  R  R). 

Defect  in  highway — similar  accident  to  another  without  contrib- 
utory negligence,  p.  311,  vol.  42  (19  R  R  R). 

Defect  in  icy  sidewalk — similar  accidents  at  same  place,  p.  311. 
vol.  42  (19  R  R  R). 
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Defective  sidewalk — fall  of  another  person  at  about  same  time 
and  place,  p.  307,  vol.  42  (19  R  R  R). 

Derailment — injury  to  passenger — one  or  more  similar  acci- 
dents near  same  place  from  condition  of  road,  about  a  month 
prior,  p.  305,  vol.  42  (19  R  R  R). 

Derailment — injury  to  passenj^er — rail  substituted  for  rail  found 
broken  on  same  morning,  p.  305,  vol.  42  (19  R  R  R). 

Destruction  of  other  trees  by  gas  from  same  pipe,  p.  307,  vol. 
42  (19  R  R  R).  . 

Destruction  of  trees — escape  of  gas— other  trees  similarly  af- 
fected, o.  307.  vol.  42  (19  R  R  R). 

Escape  of  electricity — blisters  on  railings  of  all  the  cars,  p.  306, 
vol.  42  ri9  R  R  R). 

Escape  of  gas  from  main — subsequent  illness  of  other  inmates 
of  house,  p.  307,  vol.  42  (19  R  R  R). 

Existence  of  obstruction — similar  object  at  another  place,  p.  307, 
vol.  42  (19  R  R  R). 

Failure  to  light  station  platform — other  persons  falling  off  under 
similar  circumstances,  p.  304,  vol.  42  (19  R  R  R). 

Fall  on  icy  sidewalk — falls  of  others  at  same  place,  p.  305,  vol. 
42  (19  R  R  R). 

Fall  upon  sidewalk — other  accidents  not  at  precise  spot,  p.  306, 
vol.  42  (19  R  R  R). 

General  rule.  p.  302.  vol.  42  (19  R  R  R). 

Hole  in  railroad  crossing — thrown  from  wagon — defect  in  wagon 
alleged — subsequent  accident  to  the  wagon,  p.  305,  vol.  42 
(19  R  R  R). 

Horse  frightened  by  steam  escaping  from  mill— other  horses 
frightened— distinguished  from  accidents  from  defects  in  high- 
ways, p.  309,  vol.  42  (19  R  R  R). 

Horses  frightened  by  cars  standing  on  highway — similar  acci- 
dents on  other  occasions,  p.  309,  vol.  42  (19  R  R  R). 

Impurities  thrown  from  mill — injuries  to  other  buildings  in 
vicinity,  p.  309,  vol.  42   (19  R  R  R). 

Injury  to  alighting  passenger — frequent  failures  to  stop  train 
long  enough  at  same  depot — rebuttal,  p.  310,  vol.  42  (19  R  R  R). 

Injury  to  employee— other  engines  started  without  human 
agency — ^absence  of  defects,  p.  311,  vol.  42  (19  R  R  R). 

Injury  to  operator  of  machine — prior  accident  to  another  opera- 
tor, p.  307,  vol.  42  (19  R  R  R). 

Injury  to  passenger — dress  caught  in  covering  of  car  wheel — 
prior  accidents,  p.  304,  vol.  42  (19  R  R  R). 

Injury  to  plants — gas  from  same  sewers  in  other  greenhouses, 
p.  308.  vol.  42  (19  R  R  R). 

Lead  poisoning  from  material  in  mill — prior  and  subsequent 
illness  of  other  employees,  p.  308,  vol.  42  (19  R  R  R). 

Limitations  and  exceptions  to  rule,  p.  311,  vol.  42  (19  R  R  R). 

Narrow  escapes  of  others  at  same  crossing,  p.  306,  vol.  42 
(19  R  R  R). 

Numerous  persons  passing  over  alleged  defective  sidewalk  with- 
out difficulty  or  danger,  p.  312,  vol.  42  (19  R  R  R). 

Numerous  persons  passing  over  walk  in  safety  on  same  night, 
p.   312,  vol.  42   (19   R   R   R). 

Other  accidents  from  same  defect  in  street,  p.  305,  vol.  42 
(19  R  R  R). 

Other  accidents  from  unguarded  embankment  on  highway — 
view  by  'ury — ^judicial  discretion,  p.  310,  vol,  42  (19  R  R  R). 

Other  boys  injured  by  similar  machines  in  same  shop,  p.  311,  vol. 
42  (19  R  R  R). 

Other  horses  frightened  at  flag  across  street — public  nuisance, 
p.  308,  vol.  42  (19  R  R  R). 

Other  horses  frightened  at  same  obstruction  in  highway,  p.  308, 
vol.  42  (19  R  R  R). 
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Other    horses    frightened    by    escapinfjr    steam,  p.   308,   vol.    42 

(19  R  R  R). 
Other  horses  frightened  by  same  pile  of  stones,  p.  309,  vol.  42 

(19  R  R  R). 
Other    horses    frightened     in     passing     mill,     p.     309,   vol.    42 

(19  R  R  R). 
Other  persons  passing  by  defect  in  sidewalk  in  safety  on  same 

day,  p.  311.  vol.  42  (19  R  R  R). 
Others   passing   obstruction    on    sidewalk   without   harm,   p.  312, 

vol.  42  (19  R  R  R). 
Other   statements,  and  illustrations  of  rule,  p.   304,  vol.   42    (19 

R  R  R). 
Others  stepping  into  same  hole  in  sidewalk,  p.  .306,  vol.  42  (19 

R  R  R). 
Persons  seen  to  stumble  at  same  part  pf  sidewalk,  p.   307,  vol. 

42  (19  R  R  R). 
Plank  at  end  of  bridge — whether  way  rendered  unsafe,  p.   311, 

vol.  42  (19  R  R  R). 
Roots    projecting   above    sidewalk — another   person   triped   some 

days  before,  p.  310,  vol.  42  (19  R  R  R). 
Similar   accident    from   defect   in    highway — existence    of    defect, 

p.  311,  vol.  42  (19  R  R  R^. 
Similar  accident   from   defective  track  at  same   time  and  place, 

p.  304,  vol.  42  (19  R  R  R). 
Similar  accidents  at  street  crossing,  p.  306,  vol.  42  (19  R  R  R). 
Similar  freight  usually  arriving  in  damaged   condition  at   same 

port,  p.  311,  vol.  42  (19  R  R  R). 
Stage   turned   over   on    other   occasions    by    same   driver— cross- 
examination,  p.  310,  vol.  42  (19  R  R  R). 
Stock  crossing  similar  cattle  guards,  p.  308,  vol.  42  (19  R  R  R). 
Sufficiency    or    safety    of    instrumentality— cause     of     accident — 

similar  accidents  from  same  cause,  p.  306,  vol.  42  (19  R  R  R). 
Trains  frequently  passing  without  setting  fire  to  cotton,  p.  306, 

vol.  42  (19  R  R  R). 
Wagon  striking  against  switch  in  streets-other  accidents  at  same 

switch,  p.   305,  vol.   42   (19  R  R   R). 
Water-gate  projecting  from  sidewalk — falls  of  others,  p.  305,  vol. 

42  (19  R  R  R). 
Whether  stone  a  defect  in  traveled  part  of  highway— other  ve- 
hicles driven  against  it,  p.  311,  vol.  42  (19  R  R  R). 

Other  Defects  Near  Place  of  Accident — Notice  of  Particular  De- 
fect. 

Allowing  lumber  to  be  piled  in  street — similar  negligence  on 
former  occasions,  o.  298,  vol.  42  (19  R  R  R). 

Condition  of  crossing  some  months  prior — ^horse  caught  in  same 
way  at  same  place,  p.  298,  vol.  42  (19  R  R  R). 

Condition  of  sidewalk  in  immediate  vicinity  of  place  of  accident, 
p.  300,  vol.  42  (19  R  R  R). 

Condition  of  sidewalk  more  than  two  blocks  from  place  of  ac- 
cident, p.  301,  vol.  42  (19  R  R  R). 

Decayed  planks  at  other  parts  of  bridge,  p.   299,  vol.  42  (19   R 

•  R    R). 

Defective  sidewalk  continuously  unsafe  for  sixty  feet,  p.  300, 
vol.  42  (19  R  R  R). 

Defective  sidewalk — its  condition  a  year  prior  to  accident,  p. 
300,  vol.  42   (19  R  R  R). 

Defective  sidewalk — visible  defects  twenty  five  feet  or  more  dis- 
tant, p.  301,  vol.  42  (19  R  R  R). 

Defects  in  other  parts  of  sidewalk,  p.  301,  vol.  42  (19  R  R  R). 

Defects  in  sidewalk  not  apparent  to  ordinary  observation — gen- 
erally defective  condition  of  walk  for  four  or  five  rods,  p.  300, 
vol.  42  (19  R  R  R). 
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Fall  of  mine  roof — condition  of  roof  a  year  prior  to  accident,  p. 
298,  vol.  42  (19  R  R  R). 

'Fall  upon  defective  sidewalk — general  condition  in  front  of  the 
premises,  p.  300,  vol.  42  (19  R  R  R). 

General  bad  condition  of  sidewalk,  p.  299,  vol.  42  (19  R  R  R). 

General  rule,  p.  297,  vol.  42  (19  R  R  R). 

Held  not  admissible,  p.  300,  vol.  42  (19  R  R  R). 

Horse  freightened — lumber  piled  at   same   place   on  prior  occa- 
sions—notice to  township,  p.  298,  vol.  42  (19  R  R  R). 

Ice  in  depression  in   sidewalk — condition   of    depression    during 
preceding  winter,  p.  301,  vol.  42  (19  R  R  R). 

Illustrations,  p.  298.  vol.  42  (19  R  R  R). 

Injuries  to  stock — railroad  fence  defective  in  immediate  vicinity, 
p.  298,  vol.  42  (19  R  R  R). 

Injury  to  employee — cxther  holes  in  dock,  p.  298,  vol.  42  (19  R 
R  R). 

Injury  to  passenger  from  derailment — other  defects  in  roadbed — 
gross  negligence,  p.  298,  vol.  42  (19  R  R  R). 

Loose  board  in  sidewalk — defective  condition  for  the  entire  block, 
p.  300,  vol.  42  (19  R  R  R). 

Loose  plank  in  sidewalk — prior  condition  of  walk  at  same  place, 
p.  299.  vol.  42    (19   R  R  R). 

Other  defects  in  immediate  vicinity  of  hole  in  sidewalk — others 
stepping  into  same' hole,  p.  299,  vol.  42  (19  R  R  R). 

Other  defects  in  sidewalk  beyond  place  of  accident,  p.  301,  vol.  42 
(19  R  R  R). 

Other  holes  in  sidewalk  between  two  gates  leading  into  certain 
premises — ^witnesses  without  knowledge  as  to  which  hole  was 
complained  of,  p.  299,  vol.  42  (19  R  R  R). 

Personal  injuries — newly  dug  trench — absence  of  warning  lights 
on  preceding  and  subsequent  night,  p.  299,  vol.  42  (19  R  R  R). 

Rotten  box  sewer  covered  with  earth — death  of  horse — condition 
of  sewer  half  a  block  distant*,  p.  300,  vol.  42  (19  R  R  R). 

Stepping  into  hole  in  sidewalk — condition  of  walk  between  plain- 
tiffs house  and  corner,  p.  299,  vol.  42  (19  R  R  R). 

Thrown  from  vehicle  by  telephone  wire — height  of  wire  on  pre- 
ceding Sunday,  p.  298,  vol.  42  (19  R  R  R). 

Other  Fires  Set  by  Locomotives. 

Company's  recklessness — sparks  emitted  by  all  its  locomotives, 
p.  317,  vol.  42  (19  R  R  R). 

Distance  from  tracks  sparks  had  started  fires,  p.  315,  vol.  42 
(19  R  R  R). 

Escape  of  fire  from  same  engine  on  same  day  at  other  places — 
equipment  of  locomotive — rebutting  testimony,  p.  317,  vol.  42 
(19  R  R  R). 

Evidence  of  negligent  operation  of  engines — time  limit,  p.  318, 
vol.  42  (19  R  R  R).  . 

Finding  cinders  at  diflFerent  places  on  farm  after  destruction  of 
property,  p.  315,  vol.  42  (19  R  R  R). 

Fire  from  coals  dropped  by  another  locomotive,  p.  314,  vol.  42 
(19  R  R  R). 

Fire  scattered  by  defendants'  locomotives  at  various  times  dur- 
ing same  summer,  at  same  place,  p.  314,  vol.  42  (19  R  R  R). 

Fire  scattered  by  engine  or  enj|ines  of  defendant  about  same 
time,  p.  313,  vol.  42  (19  R  R  R). 

Fire  set  by  one  of  two  engines,  p.  318,  vol.  42  (19  R  R  R). 

Fire  set  by  particular  locomotive — former  fires  set  by  same  en- 
gine, p.  316,  vol.  42  (19  R  R  R). 

Fires  five  years  prior,  p.  318,  vol.  42  (19  R  R  R). 

Fires  from  other  engines — equipment  and  managemenf  of  par- 
ticular engine  the  only  issue — rebuttal,  p.  319,  vol.  42  (19  R 
R  R). 
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Fires  nineteen  miles  distant — common  occurrence,  p.  315,  vol. 
42  (19  R  R  R). 

General  rule.  p.  32e.  vol.  42  (19  R  Jl  R). 

Limitations  of  and  exceptions  to  general  rule,  p.  318,  vol.  42 
(19  R  R  R). 

Live  cinders  thrown  over  plaintiff's  buildings  on  prior  occa- 
sions, p.  315,  vol.  42  (19  R  R  R). 

Locomotive  not  identified — other  fires  set  by  locomotives  about 
same  time  and  in  same  vicinity,  p.  313,  vol.  42  (19  R  R  R). 

Negligence  as  cause  of  the  fire — numerous  fires  set  by  locomo- 
tives, at  about  same  time,  and  in  same  locality,  p.  314,  vol.  42 
(19  R  R  R). 

Negligence  with  respect  to  spark  arresters — other  fires  imme- 
diately before  or  after,  p.  314,  vol.  42  (19  R  R  R). 

Negligent  construction  and  operation  of  elevator — no  accidents 
during  four  and  a  half  years,  p.  325,  vol.  42  (19  R  R  R). 

Occurrence  of  other  fires  in  same  neighborhood,  about  same 
time,  and  immediately  after  passage  of  certain  locomotive,  p. 
316,  vol.  42  (19  R  R  R). 

Other  fires  along  railroad,  p.  319,  vol.  42  (19  R  R  R). 

Other  fires  along  road  from  same  engine— origin — rebutting 
proof  of  due  care,  p.  319,  vol.  42  (19  R  R  R). 

Other  fires  from  defendant's  locomotives  within  preceding  week, 
p.  314,  vol.  42  (19  R  R  R). 

Other  fires,  from  three  to  six  months  prior,  three  hundred  yards 
from  burnt  mill,  p.  314,  vol.  42  (19  R  R  R). 

Other  fires  set  by  certain  locomotives,  p.  316,  vol.  42  (19  R  R  R). 

Other  fires  set  by  same  and  other  locomotives,  p.  318,  vol.  42 
(19  R  R  R). 

Other  fires  set  by  same  locomotives  at  about  same  time,  p.  316, 
vol.  42  (19  R  R  R). 

Prior  and  subsequent  fires,  p.  314,  vol.  42  (19  R  R  R). 

Prior  and  subsequent  fires  at  other  points,  p.  313,  vol.  42  (19 
R  R  R). 

Prior  and  subsequent  fires  set  by  locomotives  in  immediate 
vicinity,  p.  313,  vol.  42  (19  R  R  R). 

Prior  fires  in  vicinity  shortly  after  locomotives  passed,  p.  318, 
vol.  42  (19  R  R  R). 

Prompt  arrival  of  other  goods  sent  by  vendor — failure  to  prop- 
erly mark— defective  bill  of  lading,  p.  325,  vol.  42  (19  R  R  R). 

Rebutting  evidence  that  no  sparks  could  reach  so  far,  p.  317, 
vol.  42  (19  R  R  R). 

Repeated  emissions  of  sparks  by  locomotives  during  preceding 
six  months,  p.  318,  vol.  42  (19  R  R  R). 

Same  kind  of  screens  on  other  engines — rebuttal — fires  set  by 
other  locomotives,  p.  319,  vol.  42  (19  R  R  R). 

SeveraTl  successive  fires  set  by  same  engine  on  same  day  and 
trip,  p.  316,  voK  42  (19  R  R  R).       * 

Shearman  &  Redfield  on  Negligence,  p.  313,  vol.  42  (19  R  R  R). 

Sparks  and  coals  emitted  farther  on  other  occasions,  p.  315,  vol. 
42  (19  R  R  R). 

Sparks  emitted  by  defendant's  engines  farther  than  burnt  build- 
ing, p.  315,  vol.  42  (19  R  R  R). 

Sparks  emitted  from  ^ame*  locomotive  just  before  fire  in  ques- 
tion, p.  318.  vol.  42  (19  R  R  R). 

Sparks  thrown  one  hundred  feet  from  track  on  other  occasions, 
p.  315,  vol.  42  (19  R  R  R). 

Statements  and  illustrations  of  prevailing  doctrine,  p.  312,  vol. 
42  (19  R  R  R). 

Subsequent  fire  set  by  same  locomotive,  p.  316,  vol.  42  (19  R 
R   R). 

Subsequent  fires  from  defendant's  locomotives — possibility  of 
fires  being  started  by  sparks,  p.  315,  vol.  42  (19  R  R  R). 
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Tending  to  prove  negligence — two  other  fires  set  by  same  en- 
gine,  about   same   time — question   of   law,   p.   316,   vol:   42    (19 

R  R  R). 
Thompson  on  Negligence,  p.  312,  vol.  42  (19  R  R  R). 
Two  or  more   fires  caused  by  same   engine  on   same  day— fires 

not  caused  by  other   engines,   under   like   weather   conditions, 

p.  316,  vol.  42  (19  R  R  R). 
Use  of  best   spark  arresters   and   skill   of  trainmen   relied  upon 

as   a   defense — other   fires   from   same   cause — rebuttal,   p.    317, 

vol.  42  (19  R  R  R). 
Whether  fire  was  set  by  certain  engine — sparks  from  other  <*n- 

gines  of  same  construction,  p.  318,  vol.  42  (19  R  R  R). 
Woodpiles  along  railroad  frequently  catching  on  fire^-cause  not 

shown,  p.  319,  vol.  42  (19  R  R  R). 

Prior  and  Subsequent  Condition  of  Place  of  Accident — Condition 
at  Time  of  Accident. 

General  rule,  p.  320,  vol.  42  (19  R  R  R). 

Subsequent  Accident — Notice  of    Probability    of    Occurrence  of 
Accident. 

Communication   of   electricity    from   live    to   dead   wires — sub- 
sequent condition  of  wires,  p.  302-,  vol.  42  (19  R  R  R). 

Death    of    employee — ^subsequent    accumulation     of     sand     on 
tracks,  p.  301,  vol.  42   (19  R  R   R). 

General  rule,  p.  301,  vol.  42  (19  R  R  R). 

Illustrations,  p.  301,  vol.  42  (19  R  R  R). 

Insufficiency  of  sewer— overflow — subsequent  freshet  at    same 
place,  p.  302,  vol.  42  (19  R  R  R). 

Removal  of  water  gates  from  canal — flooding  property — subse- 
quent freshets,  p.  301,  vol.  42  (19   R  R  R). 
Subsequent  Condition  of  Place  of  Accident. 

Crossing  accident — arrangements  of  lights  on  subsequent  night, 
p.  320,  vol.  42  (19  R  R  R). 

Defective   sidewalk— condition   subsequent  to  accident,  p.   320, 
vol.  42  (19  R  R  R). 

General  rule,  p.  319,  vol.  42  (19  R  R  R). 

Illustrations,  p.  320,  vol.  42  (19  R  R  R). 

Similar  Acts  of  Negligence. 

Defendant's  Exercise  of  Care  and  Skill  on  Other  Occasions. 

Custom  to   place  stool  to   assist   passengers  to   board — direct 

evidence,  p.  287,  vol.  42  (19  R  R  R). 
Equipment  and  condition  of  all  defendant's  locomotives  on  day 

of  fire,  p.  287,  vol.  42  (19  R  R  R). 
Fire  set  by  locomotive — cutting  weeds  in  other  years,  p.  286, 

vol.  42  (19  R  R  R). 
General  rule.  p.  286,  vol.  42  (19  R  R  R). 
Injury  to  ferryboat  passenger — evidence  that  gate  tender  had 

always  been  in  position  on  prior  occasions — absence  of  prior 

accidents,  287,  vol.  42  (19  R  R  R). 
Negligence  in  driving — specific  instances  of  good  driving — re- 
buttal, p.  287,  vol.  42  (19  R  R  R). 
Irrelevancy. 

Derailment— death   of  fireman — rails   not    properly    spiked    at 

other  places,  p.  288,  vol.  42  (19  R  R  R). 
Derailment — injury  to  passenger — bad  condition  of  other,  but 

remote,  portions  of  track,  p.  288,  vol.  42  (19  R  R  R). 
Fire  in   same  woodyard  prior  to  construction   of  railroad,  p. 

288.  vol.  42  (19  R  R  R). 
General  rule,  p.  287.  vol.  42  (19  R  R  R). 
Locomotive  identified — defects  in  other  engines,  p.  287,  vol.  42 

(19  R  R  R). 
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Subsequent  accumulation  of  conbustibles  on  right  of  way,  p. 
287,  vol.  42  (19  R  R  R). 

Negligence  in  Emplosring  or  Retaining  Servant. 

Evidence  of  specific  act  of  incompetence  of  employee  may  be 
admissible  for  other  purpose  than  to  charge  master  with 
notice  of  his  incompetence,  p.  286,  vol.  42  (19  R  R  R). 

General  rule,  p.  285,  vol.  42  (19   R  R  R). 

Improper  treatment  of  another  patient  by  defendant's  hospital 
surfi^eon  during  same  period,  p.  286,  vol.  42  (19  R  R  R). 

Incompetency  of  employee — prior  acts  of  negligence,  p.  285, 
vol.  42  (19  R  R  R). 

Injury  to  car  repairer — similar  accident,  some  weeks  before, 
from  drunkenness  of  switchman,  p.  286,  vol.  42  (19  R  R  R). 

Injury  to  engineer — former  discharge  of  telegraph  operator  by- 
defendant  and  other  railroads,  p.  285,  vol.  42  (19  R  R  R). 

Injury  to  miner — other  specific  acts  of  negligence  of  engineer, 
p.  286,  vol.  42  (19  R  R  R). 

Other  statemens  and  illustrations  of  rule,  p.  285,  vol.  42  (19 
R  R  R). 

Servant's  specific  acts  of  negligence,  p.  285,  vol.  42  (19  R  R  R). 

Specific  acts  of  negligence  or  unskillfulness  of  employees,  p. 
285,  vol.  42  (19  R-R  R). 

Not  Proof  of  Negligence  Alleged. 

Cattle  guard  filled  with  snow — horse  killed  by  train — subse- 
quent failure  to  remove  snow  from  cattle  guards,  p.  282,  vol. 

42  (19  R  R  R). 
Collision   between   street  car   and   another    vehicle — speed    on 

other  occasions,  p.   278,  vol.  42  (19  R  R  R). 
Collision  between  street  car  and  trains-death  of  street  car  pas- 
senger— previous  acts  of  negligence  of  driver  of  car,  p.  279, 

vol.  42  (19  R  R  R). 
Collision    between    vehicles — prior    fast    driving   by    defendant, 

p.  279,  vol.  42  (19  R  R  R). 
Collision    between    wagons — overloading   and   excessive    speed, 

p.  280,  vol.  42   (19  R  R  R). 
Contributory  negligence — prior  similar  acts,  p.  281,  vol.  42  (19 

R  R  R). 
Escape  of  fire  from  steamboat  at  wharf — evidence  that  funnel 

screens   were   left  open   on   other   occasions,   p.   280,   vol.   42 

(19  R  R  R). 
Failure  to  give  crossing  signals,  p.  278,  vol.  42  (19  R  R  R). 
Failure  to  light  hall — elevator  shaft  left  open — negligence  on 

other  occasions — fortunate  escapes  of  others,  p.'  281,  vol.  42 

(19  R  R  R). 
Failure  to  ring  same  street  car  bell  at  other  street  crossings, 

p.  278,  vol.  42  (19  R  R  R). 
Fall  down' elevator  shaft — prior  specific  acts  of  negligence  of 

engineer,  p.  281,  vol.  42  (19  R  R  R). 
Fall  of  another  staging  built   by  same   person — incompetency 

of  builder,  p.  280,  vol.  42  (19  R  R  R). 
Former  acts  of  negligence  and  of  contributory  negligence,  p. 

282,  vol.  42  (19  R  R  R). 
Gas  escaping  from  main  into  houses  on  other  side  of  street, 

p.  280,  vol.  42  (19  R  R  R). 
General   character  of   pilot — specific   instances  of  recklessness, 

p.  279,  vol.  42  (19  R  R  R). 
General  rule,  p.  276,  vol.  42  (19  R  R  R). 
Harmless  error,  p.  282,  vol.  42  (19  R  R  R). 
Incompetency  or  carelessness  of  employee  on  other  occasions, 

p.  278,  vol.  42  (19  R  R  R). 
Injuries   to   stock — negligence  in   running  other   trains,   p.   279, 

vol.  42  (19  R  R  R). 
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Injury  to  employee — other  acts  of  negligence  of  captain  of  tug 
in  bringing  vessel  to  wharf,  p.  281,  vol.  42  (19  R  R  R). 

Intoxication  of  flagman  on  prior  occasions — crossing  accident, 
p.  279,  vol.  42  (19  R  R  R). 

Killing  stock — prior  failures  of  defendant's  agent  to  close  gate, 
p.  278,  vol.  42  (19  R  R  R). 

Loss  of  hotel  guest's  trunk — his   carelessness   at  other  times, 
p.  281,  vol.  42   (19  R  R  R). 

Negligence    in    starting    elevator    on    other    occasions,    p.    281, 
vol.  42  (19  R  R  R). 

Negligence  of  agent  on  other  occasions,  p.  278,  vol.  42  (19  R 
R  R). 

Negligence  of  bank    in    keeping    deposited    bonds — other    de- 
positors   wronged  by  cashier,  p.  279,  vol.  42  (19  R  R  R). 

Negligence  of  deceased  in  driving  over  railroad  crossings   at 
other  times  and  places,  p.  278,  vol.  42  (19  R  R  R). 

New  Hampshire  doctrine,  p.  277,  vol.  42  (19  R  R  R). 

Other  failures  to  give  signals — conflicting  evidence,  p.  279,  vol. 
42  (19  R  R  R). 

Other  statements  and  illustrations  of  general  rule,  p.  278,  vol. 
42  (19  R  R  R). 

Person  killed  at  crossing — isolated  instances  of  his  being  found 
asleep  in  vehicle,  p.  282,  vol.  42  (19  R  R  R). 

Plaintiff's  manner  of  crossing  tracks  two  hours  before  accident, 
p.  282,  vol.  42  (19  R  R  R). 

Prior  or  subsequent  specific  acts  of  negligence  in  operating  lo- 
comotive, p.  279,  vol.  42  (19  R  R  R), 

Prior  specific  acts  of  negligence   of  foreman  while   on   same 
job,  p.  280,  vol.  42  (19  R  R  R). 

Sales  of  similar  property  made  by  plaintiff  without  retaining 
legal  title,  p.  279,  vol.  42  (19  R  R  R). 

Similar  acts  of  negligence  or  unskillfulness  in  driving,  p.  279, 
vol.  42  (19  R  R  R). 

Similar   defects   in    street   suffered   to    continue    for   a   consid- 
erable time,  p.  282,  vol.  42  (19  R  R  R). 

Unskillful  extraction  of  tooth — other  negligent   operations,  p. 
281,  vol.  42  (19  R  R  R). 

Origin  of  Alleged  Negligence. 

Accident  in  street — speed  of  train  just  before  reaching  street, 

p.  284,  vol.  42  (19  R  R   R). 
Bonds   lost — testimony   of   cashier  as    to   loss   of   other  bonds 

deposited  with  bank,  p.  284,  vol.  42  (19  R  R  R). 
Bull  frequently  permitted  to  be  at  large — whether  at  large  with 

defendant's  permission,  p.  285,  vol.  42  (19  R  R  R). 
'  Custom  of  gripman  to  stop  car  in  middle  of  block — conflicting 

evidence,  p.  283,  vol.  42  (19  R  R  R). 
Defective  car  wheel — cross-examination  of  inspector — whether 

he  inspected  cars  on  subsequent  specified  days,  p.  283,  vol.  42 

(19  R  R  R). 
Failure    to    signal    for    another    crossing,    p.    283,    vol.    42    (19 

R  R  R). 
Failure   to    stop   street   cars    for   plaintiff   to   alight — plaintiff's 

habit  to  alight  in   front  of  place  of  business   in   middle   of 

block,  p.  284,  vol.  42  (19  R  R  R). 
General  rule,  p.  282,  vol.  42  (19  R  R  R). 
Injury  to  alighting  passenger — usual  period  for  stopping  cars 

at  same  place,  p.  283,  vol.  42  (19  R  R  R). 
Injury  to  person  alighting  from  train — habit  of  jumping  from 

moving  cars,  p.  283,  vol.  42  (19  R  R  R). 
Other  brakes  on  similar  cars  defective — injury  to  brakeman — 

failure  to  inspect,  p.  283,  vol.  42  (19  R  R  R). 
Other  statements  and  illustrations  of  rule,  p.  283,  vol.  42   (19 

R  R  R). 


172  INDEX  TO  NOTES 

EVIDENCE— Continued. 

Prior  rapid  speed  of  street  q^r,  p.  284,  vol.  42  (19  R  R  R). 
Speed  at  certain  point — running  time  of  trains,  p.  284,  vol.  42 

(19  R  R  R). 
Speed  at  which  same  engineer  drove  train  at  same  place   on 

other  days,  p.  284,  vol.  42  (19  R  R  R). 
Speed  of  train  at  beginning  of  long  down  grade,  p.  284,  vol. 

42  (19  R  R  R). 

EXEMPTION  FROM  LIABILITY. 

See  MASTER  AND  SERVANT. 

EXPERT  TESTIMONY. 

See  EVIDENCE. 

FELLOW  SERVANTS. 

See  COUPLING  CARS;    MASTER  AND  SERVANT. 

Conductor  and  Members  of  His  Train  Crew. 

Absence  of  authority  to  hire  or  discharge  brakeman,  p.  27,  vol, 
37  (14  R  R  R). 

AH  trainmen  prima  facie  fellow  servants,  p.  22,  vol.  37  (14 
R  R  R). 

Boy,  not  an  employee,  compelled  by  conductor's  threats  to  un- 
couple cars,  p.  22,  vol.  37  (14  R  R  R).  * 

Brakeman,  p.  17,  vol.  37  (14  R  R  R). 

Brakeman,  and  conductor  having  control  of  train  and  crew,  p. 
16,  vol.  37  (14  R  R  R). 

Brakeman  fellow  servant  of  conductor  causing  collision  by  vio- 
lating rule,  rationale  of  doctrine,  p.  28,  vol.  37  (14  R  R  R). 

Brakeman  fellow  servant  of  conductor  under  N.  Dak.  em- 
ployers' liability  act,  p.  16,  vol.  37  (14  R  R  R). 

Brakeman  inferior  of  conductor  having  exclusive  control  of 
train,  rationale  of  doctrine,  p.  25,  vol.  37  (14  R  R  R). 

Brakeman  inferior  of  conductor,  rationale  of  doctrine,  p.  20, 
vol.  37  (14  R  R  R). 

Brakeman  injured  by  reason  of  conductor's  exercise  of  his  dis- 
cretionary powers  in  running  train  over  dangerous  grade,  p. 
23,  vol.  37  (14  R  R  R). 

Brakeman  injured  by  reason  of  conductor's  order  to  make  coup- 
ling in  defective  manner,  p.  30,  vol.  37  (14  R  R  R). 

Brakeman  injured  by  reason  of  excessive  speed,  p.  23,  vo!.  37 
(14  R  R  R). 

Brakeman  injured  in  a  collision  between  sections  of  train, 
caused  by  conductor's  failure  to  heed  signals,  is  the  inferior 
of  the  latter,  p.  20,  vol.  37  (14  R  R  R). 

Brakeman  injured  in  collision  caused  by  conductor's  failure  to 
deliver  train  dispatcher's  orders  to  engineer,  p.  23,  vol.  37  (14 
R  R  R). 

Brakeman  injured  through  act  of  conductor  in  suddenly  starting 
train,  p.  16,  vol.  37  (14  R  R  R). 

Brakeman  injured  through  conductor's  failure  to  obey  train 
dispatcher's  orders,  p.  16,  vol.  37  (14  R  R  R). 

Brakeman  injured  through  conductor's  failure  to  side  track  train, 
p.  26,  vol.  37   (14  R  R  R). 

Brakeman  injured  through  negligence  of  conductor,  p.  19,  vol.  37 
(14  R  R  R). 

Brakeman  injured  through  negligence  of  conductor  in  starting 
train,  p.  29.  vol.  37  (14  R  R  R). 

Brakeman  injured  through  negligence  of  conductor  presumed  to 
be  injured  by  reason  of  master's  negligence,  p.  22,  vol.  37  (14 
R  R   R). 

Brakeman  injured  while  unloading  through  negligence  of  con- 
ductor in  backing  train,  p.  30,  vol.  37  (14  R  R  R). 
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Brakeman   killed   through    conductor's   negligence    in   permitting 
inexperienced    fireman    to   manage    engine,    p.    29,   vol.    37    (14 
R  R  R). 
•  Brakeman   ordered  by  conductor   to  jump   between   cars,   p.   24, 
vol.  37  (14  R  R  R). 
Brakeman  under  conductor's  control,  p.  26,  vol.  37  (14  R  R  R). 
Brakeman    under    employers'    liability    act    of    California,    p.    17, 

vol.  37  (14  R  R  R). 
Brakeman  unloading  freight  under  direction  of  conductor,  p.  22, 

vol.  37  (14  R  R  R). 
Car  coupler  injured  by  reason  of  negligence  in  signaling  to  start 

train,  p.  31.  vol.  37  (14  R  R  R). 
Car  coupler    injured    through    acts    of    conductor    in    uncoupling 
cars,   and    starting   them   without   warning,    p.   25,    vol.    37    (14 
R  R  R). 
Car  coupler  injured  through  conductor's   negligence  in  signaling 

for  forward  movement  of  cars,  p.  29,  vol.  37  (14  R  R  R). 
Car  coupler  injured  through  negligence  of  conductor,  a  servant 

of  higher  authority,  p.  19,  vol.  37  (14  R  R  R). 
Car  coupler  injured  through  negligence  of  conductor  in  signaling 

to  back  cars,  p.  24,  vol.  37  (14  R  R  R). 
Car  coupler   injured    through    negligence    of    engineer    acting    as 

conductor  in  managing  train,  p.  18,  vol.  37  (14  R  R  R). 
Cat  coupler  injured  while  alighting  from  moving  train  by  order 

of  conductor,  p.  18,  vol.  37  (14  R  R  R). 
Car  coupler  injured  while  obeying  order  of  conductor  to  couple 
cars   having   drawbars    of   unequal    height,    p.    21,    vol.    37    (14 
R  R  R). 
Conductor   acting   as    brakeman    injured    through    negligence    of 

engineer  or  fireman,  p.  28,  vol.  37  (14  R  R  R). 
Conductor  a  fellow  servant,  rationale  of  doctrine,  p.  30,  vol.  37 

(14  R  R  R). 
Conductor  a  vice  principal,  p.  31,  vol.  37  (14  R  R  R). 
Conductor    charged    with    care    of    switches,    p.    17,    vol.    37    (14 

R  R  R). 
Conductor    charged    with    responsibilities    relating    to    switches, 

p.  26,  vol.  37  (14  R  R  R). 
Conductor  company's  representative,  p.  30,  vol.  37  (14  R  R  R). 
Conductor    exercising    authority    to    employ    car  coupler,    p.    20, 

vol.  37  (14  R  R  R). 
Conductor  injured  through  combined  negligence  of  trainm^en.  and 
that    of    station    agent    in    giving    signals,    p.    18,    vol.    37    (14 
R  R  R). 
Conductor  injured  through  negligence  of  brakeman,  p.  21,  vol.  37 

(14  R  R  R). 
Conductor  injured  through  negligence  of  car  coupler,  p,  19,  vol. 

37  (14  R  R  R). 
Conductor  injured  through  negligence  of  engineer,  p.  17,  vol.  37 

(14  R  R  R). 
Conductor    vice    principal    as    to    engineer,    p.    26,    vol.    37    (14 

R  R  R\ 
Conductor  vice  principal  as  to  hands  on  gravel  train,  p.  23,  vol.  37 

(14  R  R  R). 
Conductor  vice  principal  of  fireman,  p.  27,  vol.  37  (14  R  R  R). 
Conductor  vice  principal  of  negligent  engineer,  p.  27,  vol.  37  (14 

R  R  R). 
Conductor  with  authority  to  make  up  train  and  assign  to  duty, 

p.  29,  vol.  37  (14  R  R  R). 
Conductor   with   full   control   of  train   and    crew,   p.    28,    vol.    34 

(14R'RR). 
Different    department    limitation    of    fellow    servant    rule,    p.    17, 

vol.  37  (14  R  R  R). 
Dissenting  opinion  in  Baugh  Case.  p.  15,  vol.  37  (14  R  R  R). 
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Doctrine  of  Ross  case,  p.  16,  vol.  37  (14  R  R  R). 
Doctrine  of  Ross  case  repudiated,  p.  16,  vol.  37  (14  R  R  R). 
Engineer   acting   as   conductor    and    fireman,   p.    15,   vol.    37    (14 

R  R  R). 
Engineer  inferior  of  conductor,  rationale  of  doctrine,  p.  21,  vol. 

37  (14  R  R  R). 
Engineer  killed  through  mismanagement  of  switch,  p.  16,  vol.  37 

(14  R  R  R).        * 
Engineers  and  conductors,  p.  21,  vol.  37  (14  R  R  R). 
Fireman   injured   through   negligence    of  conductor   without    full 

control  of  train,  p.  18,  vol.  37  (14  R  R  R). 
Flagman   injured   by    sudden   movement   of   train,   p.   27,   vol.    37 

(14  R  R  R). 
Hand   on   construction   train   injured   while   obeying   conductor's 

order  to  mount  moving  car,  p.  21,  vol.  37  (14  R  R  R). 
Hand   on   gravel   train   injured  through   failure  of   conductor    to 

protect  it  from  collision,  p.  27,  vol.  37  (14  R  R  R). 
Hand  on  gravel  train  injured  through  negligence   of  conductor 

having  power  to  discharge,  p.  24,  vol.  37  (14  R  R  R). 
Hand,    relying   on   conductor's   assurance,   injured   by   reason    of 

defect  in  loading  appliance,  p.  22,  vol.  37   (14  R  R  R). 
In  general,  p.  14,  vol.  37  (14  R  R  R). 
Laborer  on  gravel  train  injured  through  negligence  of  conductor 

in  dumping  car,  p.  27,  vol.  37  (14  R  R  R). 
Laborers  on  material  train  injured,  p.  27,  vol.  37  (14  R  R  R). 
Members  of  train  crew  iniured  through  negligence  of  conductor, 

p.  19,  vol.  37   (14  R   R  R). 
Negligence    of    conductor    in    supervising    movements    of    train 

causing  death  of  brakeman,  p.  14,  vol.  37  (14  R  R  R). 
.    Negligence  of  engineer  acting  as  conductor  of  section  of  parted 

train  causing  injury  to  conductor,  p.  16,  vol.  37  (14  R  R  R). 
Shoveler    on    construction    train    injured    through    negligence    of 

conductor  and  engineer,  p.  19,  vol.  37  (14  R  R  R). 
Snow  shoveler  iniured  by  reason  of  conductor's  attempt  to  re- 
move snow  bank,  p.  31,  vol.  37  (14  R  R  R). 
Superior  servant  limitation  of  fellow  servant  rule,  p.  18,  vol.  37 

(14  R  R  R). 
Trainmen  iniured  through  negligence  of  conductor,  p.  22,  vol.  37 

(14  R  R  R). 

Engineers  and  Other  Members  of  Same  Train  Crew. 

Baggagemen  and  engineers,  p.  317,  vol.  37  (14  R  R  R). 
Blacksmith    on    wrecking    train    injured    in    collision    caused    by 

failure  of   engineer  to  follow  instructions,   p.   317,  vol.   37   (17 

R  R  R). 
Brakeman    and  engineer  without  authority  to  waive  rule  requir- 
ing use  of  coupling  stick,  p.  ,302,  vol.  37  (14  R  R  R). 
Brakeman  injured  by  reason  of  sudden  movement  of  train  while 

ascending  car,  when  conductor  was  in  charge  of  train,  p.  308, 

vol.  37  (14  R  R  R). 
Brakeman  injured  by  violent  backing  of  cars  through  negligence 

of  fireman  acting  as  engineer,  p.  303,  vol.  37  (14  R  R  R). 
Brakeman   injured   in   collision   resulting   from   engineer's   failure 

to  obey  train  dispatcher's  orders,  p.  302,  vol.  37  (14  R  R  R). 
Brakeman  injured  through  failure  of  engineer  to  inspect  engine 

and  couplings,  p.  310,  vol.  37   (14  R  R  R). 
Brakeman   injured  through   failure   of   engineer,   without   control 

over  former,  to  give  danger  signal,  p.  309,  vol.  37  (14  R  R  R). 
Brakeman  injured  through  gross  negligence  of  engineer,  p.  303, 

vol.  37  (14  R  R  R).  ^ 

Brakeman  injured  through   negligence   in  permitting  fireman   to 

handle  engine,  p.  310,  vol.  37  (14  R  R  R). 
Brakeman    injured    through    negligence    in    running    train    into 

switch,  p.  302,  vol.  37   (14  R  R  R). 
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Brakeman  injured  throug^h  negligence  of  eufjfineer  acting  as  con- 
ductor of  section  of  parted  train,  p.  301,  voU  37  (14  R  R  R). 
Brakeman    injured   throujjrh    negligence    of   engineer   having,    but 

not  exercising,  control,  p.  308,  vol.  37  (14  R  R  R). 
Brakeman    injured   through   negligence    of   engineer   in   allowing 

enfsrine  step  to  become  loose,  p.  304,  vol.  37  (14  R  R  R). 
Brakeman  injured   through   negligence   of  engineer  in   operating 

train,  p.  303,  vol.  37  (14  R  R  R). 
Brakeman  injured  through  negligence  of  engineer  in  permitting 

boy  to  operate  engine,  p.  305,  vol.  37   (14  R  R  R). 
Brakeman    injured    through    nejfligence    of    engineer    in    running 

train  too  fast,  p.  305,  vof.  37  (14  R  R  R). 
Brakeman  injured  while  coupling  throujfh  negligence  in  driving 

back  train  the  second  time,  p.  310,  vol.  37   (14  R  R  R). 
Brakeman  injured  while  coupling  through  negligence  in  moving 

section  of  train,  p.  301,  vol.  37  (14  R  R  R). 
Brakeman  injured  while  obeying  order  of  engineer  to  couple  by 

hand.  p.  302,  vol.  37  (14  R  R  R). 
Brakeman  killed   in   collision   between  sections   of  train,   p.   309, 

vol.  37  (14  R  R  R). 
Brakeman  killed  in  collision  caused  by  negligence  pf  conductor 

and  engineer,  p.  307,  vol.  37  (14  R  R  R). 
Brakeman    killed    through    ne^li^ence    in    making    flying    switch, 

p.  310,  vol.  37  (14  R  R  R). 
Brakeman   killed   through   negligence    of   enjfineer    charged   with 

duty    to    signal    for   operation    of   brakes,    p.    309,    vol.    37    (14 

R  R  R). 
Brakeman   of  shifting  crew  injured  while   between  cars,  p.   310, 

vol.  37  (14  R  R  R). 
Brakeman  of  switch  crew  and  engineer  of  switch  enjfine,  p.  305, 

vol.  37  (14  R  R  R). 
Brakeman    required    to    oper^ite    brakes    according    to    engineer's 

signals,  p.  306,  vol.  37  (14  R  R  R). 
Car  coupler  injured  through  failure  of  engineer  to  provide  sand 

for  rails,  p.  304,  vol.  37  (14  R  R  R). 
Car  coupler  injured  through  neglijjrence  of  fireman  put  in  charge 

of  engine  by  engineer,  p.  310,  vol.  37  (14  R  R  R). 
Common   laborer   assisting  engineer   injured  through   negligence 

in  starting  engine,  p.  218,  vol.  37  (14  R  R  R). 
Conductor   injured   through    negligence    in    backing   cars    at    ex- 
cessive speed,  p.  311,  vol.  37  (14  R  R  R). 
Conductor  injured  through   negligence   in  permitting  fireman   to 

handle  engine,  p.  311,  vol.  37  (14  R  R  R). 
Conductor   injured,   while    making   coupling,   through   negligence 

of  engineer  in  moving  cars,  p.  302,  vol.  37  (14  R  R  R). 
Engineer   as    representative    of   company,    rationale    of    doctrine, 

p.  304.  vol.  37  (14  R  R  R). 
Engineer,  brakeman,  and  shovelers  on  construction  train,  p.  303, 

vol.  37  (14  R  R  R). 
Engineer  injured  through  negligence  of  conductor,  p.  311,  vol.  37 

(14  R  R  R). 
Engineer  inspecting  locomotives  a  vice  principal,  p.  313,  vol.  37 

(14  R  R  R). 
Engineer  killed  through  failure  of  conductor  to  compel  engineer 

to  slacken  speed  of  train  over  unsafe  bridge,  p.   311,   vol.   37 

(14  R  R  R). 
Engineer  killed  through  failure  of  conductor  to  have  other  train 

flagged,  p.  312,  vol.  37  (14  R  R  R). 
Engineer  not  fejlow  servant  of  trainman  injured  through  former's 

negligence   in    letting   fireman    handje    engine,    p.    313,    vol.    37 

(14  R  R  R). 
Engineer    not    superior    of    brakeman    injured    while    operating 

brakes    in   obedience   to   former's    signals,   p.    306,    vol     37    fi4 

R  R  R).  . 
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Engineer  superior  to  brakeman,  p.  303,  vol.  37  (14  R  R  R). 
Enjfineer's   knowledge    of   defects    in    car   wheels    not   notice    to 

brakeman,  p.  303,  vol.  37  (14  R  R  R). 
Engine    hand    injured    in    derailment    caused    by    failure    to    wet 

rails,  p.  317.  vol.  37  (14  R  R  R). 
Fireman    and    engineers    in    same    department,    p.    312,    vol.    37 

(14  R  R  R). 
Fireman    injured    by    sudden    starting    of    engine    while    he    was 

under  it,  p.  314,  vol.  37  (14  R  R  R). 
Fireman  injured  in  collision  between   sections   of  train  throug:h 

ilegligence   of   engineer   on   other   section,   p.   313,   vol.   37    (14 

R  R  R). 
Fireman    injured    in    collision    caused    by    engineers    failure    to 

signal,  p.  314,  vol.  37   (14  R  R  R). 
Fireman  injured  in  collision  caused  by  running  train  into  open. 

switch,  p.  313,  vol.  37  (14  R  R  R). 
Fireman   injured  in   collision    resulting  from   negligent  speed   at 

station,  p.  312,  vol.  37  (14  R  R  R). 
Fireman  injured  in  collision  through  failure  of  engineer  to  obey 

rules,  p.  312,  vol.  37   (14  R   R  R). 
Fireman    injured    in    collision    with    horse,    p.    314,    vol.    37    (14 

R  R  R).    • 
Fireman   injured   in   derailment   caused   by   engineer's   failure   ta 

obey  signals,  p.  313,  vol.  37  (14  R  R  R). 
Fireman    injured   in    explosion    of    engine    caused    by    engineer's 

negligence,  p.  313,  vol.  37   (14  R  R  R). 
Fireman   injured  through   engineer's  failure   to  put  njew  wick  in 

headlight,  p.  314,  vol.  37  (14  R  R  R). 
Fireman   injured  through   engineer's  negligence  in  running   train 

at    excessive    speed    on    insecure    trestle,    in    disobedience    to 

orders,  p.  314,  vol.  37  (14  R  R  R). 
Fireman   injured   through   negligence   of   engineer   not   entrusted 

with  control,  p.  312,  vol.  37  (14  R  R  R). 
Fireman  killed  by  explosion  of  boiler  resulting  from  failure  of 

engineer  to  be  on  hand  in  time,  p.  314,  vol.  37  (14  R  R  R). 
Fireman  killed  in  collision  through  engineer's  failure  to  sec  red 

light,  p.  313.  vol.  37  (14  R  R  R). 
Fireman    of    ferryboat    injured    through    negligence    of    engineer 

having  authority  to  discharge,  p.  313,  vol.  37  (14  R  R  R). 
Foreman    of   switch    crew    fellow    servant    of   engineer   of    train 

upon  which  he  was  riding,  p.  317,  vol.  37  (14  R  R  R). 
Hand  on  gravel  train  injured  by  reason  of  sudden  movement  of 

train,  p.   316,  vol.  37   (14  R   R  R). 
Hand  on  gravel  train  injured  through  negligence  of  engineer  in 

running  train  against  ox,  p.  316,  vol.  37  (14  R  R  R). 
Hand  on  work  train  in  charge  of  tools  injured  through  attempt 

to  suddenly  stop  train,  p.  316,  vol.  37  (14  R  R  R). 
Hand    unloading    car    injured    through    negligence    in    suddenly 

starting  train,  p.  315,  vol.  37  (14  R  R  R). 
Injury  to  brakeman  subject  to  engineer's  orders,  p.  306,  vol.  37 

(14  R  R  R). 
Injury  to  brakeman  under  engineer's  control,  p.  309,  vol.  37  (14 

R  R  R). 
Injury  to   car  coupler  assisting  in   drilling  cars,  p.   301,  vol.   37 

(14  R  R  R). 
Injury   to   conductor   through    engineer's   disobedience    of   direc- 
tions for  running  train,  p.  311,  vol.  37  (14  R  R  R). 
Injury  to  express  messenger  employed  to  act  as  brakeman,  p. 

318,  vol.  37  (14  R  R  R). 
Injury   to    laborer   on   work   train    in    charge    of    roadmaster    in 

collision  caused  by  engineer's  failure  to  obey  flagman's  order, 

p.  315,  vol.  37  (14  R  R  R). 
Laborer  on  construction  train  fellow  servant  of  engineer,  p.  316,. 
vol.  37  (14  R  R  R). 
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Laborer   on   construction   train    in   charge    of   conductor   injured 

through  act  of  enjfinefer  in  moving  train,  in  obedience  to  con- 
ductor's order,  p.  315,  vol.  37   (14   R   R  R). 
Laborer  on  construction  train  injured  in  derailment,  p.  316,  vol. 

37  (14  R  R  R). 
Laborer   on   dump   car   injured   through   negligence    of   engineer 

in  running  it  too  fast  into  curve,  p.  316,  vol.  37  (14  R  R  R). 
Negligence  of  engineer  in  starting  turntable  fireman  was  oiling. 

p.  312,  vol.  37  (14  R  R  R). 
Porter   injured  while  coupling  cars  under   engineer's   orders,   p. 

318,  vol.  37  (14  R  R  R). 
Sectionman  injured  through   negligence   of   engineer   in   running 

train,   in    charge   of   roadmaster,    on    defective    bridge,    p.    316, 

vol.  37  (14  R  R  R). 
Shoveler    on    construction    train    injured    through    negligence    of 

engineer,  p.  315,  vol.  37  (14  R  R  R). 
Shoveler  on  gravel  train  injured  through  negligence  of  engineer 

in    placing   engine   in   charge   of    fireman,    p.    315,   vol.    37    (14 

R  R  R). 
Switchman  fellow  servant  of  engineer  of  his  train,  p.  317,  vol.  37 

(14  R  R  R). 
Whether  conductor  and  engineer  fellow  servants,  p.  311,  vol.  37 

(14  R  R  R). 
Whether  fellow  servant  of  brakeman,  p.  301,  vol.  37  (14  R  R  R). 
Whether  fellow  servant  of  fireman,  p.  312,  vol.  37  (14  R  R  R). 
Woman  cooking  on  work  train  not  fellow  servant  of  engineer, 

p.  317,  vol.  37  (14  R  R  R). 

Servant   Injured   Through   Combined   Negligence   of    Master   and 
Fellow  Servant — Liability  of  Master. 

General  rule,  p.  191,  vol.  43  (20  R  R  R). 

Other  statements  of  general  rule,  p.  194,  vol.  43.(20  R  R  R). 

Illustrations  of  General  Rule. 

^  Defective  cars  or  engines,  p.  201,  vol.  43  (20  R  R  R). 
'  Defective  machinery  or  appliances,  p.  198,  vol.  43  (20  R  R  R). 
Negligence   in  managing  trains,   cars,   or   locomotives,  p.   207, 

vol.  43   (20  R   R  R). 
Negligence   with  respect  to  orders,  instructions,  or  warnings, 

p.   206,  vol.  43   (20  R  R  R). 
Negligence  with  respect  to  railroad  track  or  roadbed,  p.  203, 

vol.   43   (20  R   R   R). 
Negligence  with  respect  to  working  force,  p.  205,  vol.  43   (20 

R  R  R). 
Unsafe  place  to  work,  p.  196,  vol.  43  (20  R  R  R). 

Master  Not  Liable  Unless  His  Negligence  Contributed  in  Caus- 
ing Injury. 

General  rule,  p.  209,  vol.  43  (20  R  R  R). 
Illustrations,  p.  210,  vol.  43  (20  R  R  R). 

Proximate  Cause. 

Authorities  apparently  making  master's  liability  depend  upon 
question  of  proximate  cause,  p.  217,  vol.  43  (20  R  R  R). 

Fellow  servant's  negligence  was  proximate  cause — master  not 
liable — illustrations,  p.  221,  vol.  43  (20  R  R  R). 

In  general,  p.  216,  vol.  43   (20  R  R  R). 

Master's  negligence  was  proximate  cause — illustrations,  o.  218. 
vol.  43  (20  R  R  R). 

Rationale  of  Doctrine. 

Assumption  of  risks  from  fellow  servants'   negligence,  o.  208 
vol.  43  (20  R  R  R). 

I  D— 12 
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Neglijfcnce  of  one  joint  tort-feasor  no  excuse  for  that  of  the 
other,  p.  208,  vol.  43  (20  R  R  R). 
Where   Accident  Would    Not  Have  Occurred    Had  the    Pelloie 

Servant  Exercised  Due  Care. 

General  rule,  o.  191,  vol.  43  (20  R  R  R). 

Illustrations,  p.  221,  vol.  4^   (20  R  R   R). 
Where   Injury   Would   Not    Have    Occurred   Had   Master   Per- 
formed His  Duty. 

General  rule,  p.  212,  vol.  43  (20  R  R  R). 

Illustrations,  p.  213,  vol.  43  (20  R  R  R). 

Superior  Servant  Limitation  of  Fellow-Servant  Rule. 

Ag:ent    with    authority    to    discharge,    direct,    and    control — ^hand 

ordered  to  work  in  dangerous  place,  p.  160,  vol.  39  (16  R  R  R). 
Alabama,  p.  151,  vol.  39    (16  R  R  R). 
Alaska,  p.  152,  vol.  39  (16  R  R  R). 

Application  of  California  statute,  p.  153,  vol.  39  (16  R  R  R). 
Arizona,  p.  152,  vol.  39  (16  R  R  R). 
Arkansas,  p.  152,  vol.  39  (16  R  R  R). 
Assistant    road    master    and    section    hands — absolute    power    to 

hire  and  discharge,  p.  173,  vol.  39  (16  R  R  R). 
Authority  to  assign  to  duties  not  within  scope  of  special  duties, 

p.  156,  vol.  39  (16  R  R  R). 
Authority  to  command,  p.  187,  vol.  39  (16  R  R  R). 
Authority  to  employ  and  discharge,  p.  198,  vol.  39  (16  R  R  R). 
Authority  to  hire  and  discharge  makes  foreman  a  vice  principal 

only  with    respect   to   selecting  or   retaining   servants,   p.   193, 

vol.  39  (16  R  R  R). 
Authority  to  hire  and  discharge  not  the  test,  p.  183,  vol.  39  (16 

R  R  R). 
Boss    of    roundhouse    and    laborer — negligence    in    performing 

manual  labor,  p.  178,  vol.  39  (16  R  R  R). 
Boy  ordered  by  foreman  to  perform  perilous  act  outside  scope 

of  employment,  p.  155,  vol.  39  (16  R  R  R). 
Brakeman    and    engineer — absence    of    conductor — ^authority    not 

assumed  by  engineer,  p.  195,  vol.  39  (16  R  R  R). 
Brakeman    required    to    operate    brakes    "according    to    circum- 
stances and  signals  of  engineer,"  p.  190,  vol.  39  (16  R  R  R). 
California,  p.  153,  vol.  39  (16  R  R  R). 
Car  repairer  injured  in  obeying  direct  order  of  foreman,  p.  198, 

vol.  39  (16  R  R  R). 
Car  starter  and  gripman-^-order  to  move  car — question  for  jury, 

p.  159,  vol.  39  (16  R  R  R). 
Caving    in    of     sewer — defective    bracing — negligence    of     street 

superintendent — foreman   in  immediate  charge,  p.   179,  vol.  39 

(16  R  R  R).  . 

Caving  in  of  sewer — injury  to  laborer — failure  of  superintendent 

to  use  shoring,  p.  171,  vol.  39  (16  R  R  R). 
Character  of  negligent  act  immaterial,  pp.  189,  199,  vol.  39   (16 

R  R  R). 
Character  of  negligent  act  the  test,  pp.  173,  190,  193,  202,  vol.  39 

(16  R  R  R). 
Charge  and  control  of  gang  engaged  in  particular  service,  p.  159. 

vol.  39  (16  R  R  R). 
Charge   of  wrecking  crew — propping  car   floor  on  track — negli- 
gent directions,  p.  160,  vol.  39   (16  R  R  R). 
Collision — death   of   fireman — negligence   of   train   dispatcher,   p. 

173.  vol.  39  (16  R  R  R). 
Colorado,  p.  154,  vol.  39  (16  R  R  R). 
Conductor  and  brakeman — authority  to  command,  p.  166,  vol.  39 

(16  R  R  R). 
Conductor  and  engineer— doctrine  of  Ross  Case  approved,  p.  169. 

vol.  39  (16  R  R  R). 
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Conductor  and  fireman  of  freight  train — authority  to  direct  and 
.  control,  p.  195,  vol.  39  (16  R  R  R). 
Conductor    not   fellow    servant    of    fireman,   p.    204,    vol.    39    (16 

R  R  R). 
Conductor  not  fellow  servant  of   his   trainmen,   p.    157,   vol.   39 

(16  R  R  R). 
Conductor  not  fellow  servant  of  member  of  his  tram  crew,  p. 

201.  vol.  39  (16  R  R  R). 
Conductor    of    construction    train — injury    to    hand    ordered    to 

jump  from  moving  car — negligence  in   securing  parol,  p.  169, 

vol.  39  (16  R  R  R). 
Conductor  of  construction  train — power   to   hire,   discharge  and 

command — train    dispatcher's   order   misread — collision,   p.    161, 

vol.  39  (16  R  R  R). 
Conductor  of  construction  train  vice  principal  of  brakeman,  p. 

204.  vol.  39   (16  R  R  R). 
Conductor  vice  principal,  p.  187,  vol.  39  (16  R  R  R). 
Conductor  vice  principal  of  other  members  of  train  crew,  p.  205, 

vol.  39   (16  R  R  R). 
Connecticut,  p.  155,  vol.  39  (16  R  R  R). 
Construction    of   bridge — negligence    in    placing   wedges,   p.    162, 

vol.  39  (16  R  R  R). 
Construction  of  ship^-carpenter  acting  as  foreman's  intermediary 

in   signalling  to   hoist   or   lower   timbers,   p.   156,   vol.    39    (16 

R  R  R), 
Construction    work — supervision    and   direction   of   general   fore- 
man— authority    to    hire    and    discharge — transporting    to    and 

from  work,  p.  155,  vol.  39   (16  R  R  R). 
Control    of    department,    and    authority    to    hire    and    discharge, 

p.  169,  vol.  39  (16  R  R  R). 
Control   of   gang  carrying  on    distinct   branch    of   business— ex- 
istence of  immediate   superior  immaterial,  p.    160,  vol.   39    (16 

R  R  R). 
Control  of  workmen  in  carrying  on  particular  branch   of  busi- 
ness, p.  159,  vol.  39  (16  R  R  R). 
Cooley  on  Torts,  p.  147,  vol.  39  (16  R  R  R). 
Cotton  factory — duty  to  hire  and  discharge,  and  to  provide  and 

maintain  machinery,  p.  194,  vol.  39  (16  R  R  R). 
Cross  references,  p.  146,  vol.  39  (16  R  R  R). 
Death    of  car  wiper — collision — negligence   of   foreman   with   au- 
thority   to    decide   which   cars    should   be   placed    on    cleaning 

track,  p.  160,  vol.  39  (16  R  R  R). 
Death   of  engineer — collision — ^failure   of  conductor  to  send  out 

flagman,  p.  199,  vol.  39  (16  R  R  R). 
Death  of  fireman  from  explosion  of  boiler— violation  of   rule — 

failure  of  engineer  to  be  on  hand,  p.  197,  vol.  39  (16  R  R  R). 
Death   of  miner — naked   light — explosion — fellow   servant   of   pit 

boss  working  under  superintendent,  p.  184,  vol.  39  (16  R  R  R). 
Death  of  section  hand — negligence  of  conductor  of  construction 

train — hands  ordered  to  work  in  cut  when  another  train  due, 

p.  181,  vol.  39  (16  R  R  R). 
Death  of  section  hand — negligence  of  foreman — improper  order, 

p.  160,  vol.  39  (16  R  R  R). 
Definition,  p.  146,  vol.  39    (16  R  R  R). 
Delaware,  p.  155,  vol.  39  (16  R  R  R). 
Derailment  of  hand  car — injury  to  section  hand — section  foreman 

allowing  keg  to  fall  off,  p.  179,  vol.  39  (16  R  R  R). 
Distinction  between  vice  principal  and  superior  servant,  o.  162. 

vol.  39  (16  R  R  R). 
Doctrine  of  Baugh  Case,  p.  149,  vol.  39  (16  R  R  R). 
Dual  capacity  doctrine,  p.  178,  vol.  39  (16  R  R  R). 
Dual    capacity   doctrine   of   Illinois — status    of   foreman    causing 

injury  to  employee  under  him,  p.  159,  vol.  39  (16  R  R  R). 
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Employee  injured  while  pushing  car — negligence  in  causing 
switch  to  be  thrown — foreman  with  absolute  control  of  hands, 
p.  167,  vol.  39  (16  R  R  R). 

Employee  superintending  dig«ying  of  trench  and  laborer  are, 
prima  facie,  fellow  servants,  p.  171,  vol.  39  (16  R  R  R). 

Engineer  and  brakeman — acting  under  orders,  p.  195,  vol.  39 
(16  R  R  R). 

Engineer  and  fireman,  pp.  159,  180,  vol.  39  (16  R  R  R). 

Engineer  superior  of  fireman — construction  of  Ohio  statute,  p. 
190,  vol.  39  (16  R  R  R). 

England,  p.  206,  vol.  39  (16  R  R  R). 

Entire  charge  of  distinct  department,  p..  192,  vol.  39  (16  R  R  R). 

Failure  to  define  duty  and  authority  with  respect  to  each  other, 
p.  163,  vol.  39   (16  R  R  R). 

Fall  from  trestle — failure  of  foreman  of  construction  gang  to 
properly  secure — personal  negligence,  p.  197,  vol.  39  (16 
R   R  R). 

Fall  of  defective  derrick — negligence  of  foreman  charged  with 
duty  of  reporting  defects,  p.  167,  vol.  39  (16  R  R  R). 

Fall  of  embankment — injury  to  hand— negligence  of  foreman 
with  power  to  command,  p.  177,  vol.  39  (16  R  R  R). 

Fall  of  frame — failure  of  foreman  to  properly  brace,  p.  183. 
vol.  39  (16  R  R  R). 

Fall  of  scaflFold — defective  plan — negligence  of  agent  having  gen- 
eral control  of  working  plant,  p.  156,  vol.  39  (16  R  R  R). 

Fall  of  trestle — failure  to  properly  brace — negligence  of  foreman 
of  construction  gang — authority  to  hire  and  discharge,  p.  175, 
vol.   39    (16   R   R   R). 

Fear  of  dismissal,  p.  186,  vol.  39  (16  R  R  R). 

Fireman,  acting  as  engineer,  and  brakeman,  p.  168,  vol.  39  (16  R 

.  R  R). 

Foreman  and  laborer — management  of  entire  business  or  of  dis- 
tinct department,  p.  170,  vol.  39  (16  R  R  R). 

Foreman  assisting  in  replacing  chain  on  pulley,  p.  165,  vol.  39 
(16  R  R  R). 

Foreman  directing  work,  p.  177,  vol.  39  (16  R  R  R). 

Foreman  directing  work  under  instructions  of  division  road  mas- 
ter— moving  car  without  warning,  p.  174,  vol.  39  (16  R  R  R). 

Foreman  engaged  in  manual  labor,  p.  165,  vol.  39  (16  R  R  R). 

Foreman  fellow  servant  of  those  under  his  supervision,  p.  162, 
vol.  39   (16  R   R  R). 

Foreman  in  charge  of  distinct  piece  of  work,  p.  179,  vol.  39  (16 
R  R  R). 

Foreman  in  charge  of  dynamite — negligence  in  preparing  car- 
tridge— explosion,  p.   155,  vol.  39    (16   R  R   R). 

Foreman  in  charge  of  gravel  train — power  to  hire  and  discharge, 
p.  172,  vol.  39   (16  R  R  R). 

Foreman  of  bridge  ordered  to  dangerous  position,  p.  153,  vol.  39 
(16  R  R  R). 

Foreman  of  bridge  gang  with  power  to  hire,  discharge,  and  con- 
trol hands,  p.  148.  vol.  39   (16  R  R  R). 

Foreman  of  bridge  carpenters — member  of  gang  ordered  to  dan- 
gerous position,  p.  153,  vol.  39  (16  R  R  R). 

Foreman  of  car  repairers — injury  to  hand  under  car — negligence 
in  moving  other  cars  without  warning,  p.  166,  vol.  39  (16  R 
R   R). 

Foreman  of  construction  gang — inconsistent  order,  p.  152,  vol. 
39  (16  R  R  R). 

Foreman  of  construction  prang — power  to  hire,  discharge  and  di- 
rect, p.  151,  vol.  39   (16  R  R  R). 

Foreman  of  construction  work  as  head  of  separate  department, 
p.  203,  vol.  39  (16  R  R  R). 

Foreman  of  gang  breaking  ore  in  mine — allowing  ore  to  run  into 
chute  without  warning,  p.  149,  vol.  39  (16  R  R  R). 
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Foreman  of  srang  excavatinrr  ditch — authority  to  hire,  discharge, 
and  command — injury  to  hand  ordered  into  dangerous  place, 
p.  176,  vol.  39  (16  R  R  R). 

Foreman  of  ganjj  loading  hand  car,  injury  from  fall  of  load,  p. 
174,  vol.  39   (16  RR  R). 

Foreman  of  gang  moving  cars  on  siding — mere  authority  to  com- 
mand and  direct,  p.  202,  vol.  39  (16  R  R  R). 

Foreman  of  gang  taking  gravel  from  pit,  p.  201,  vol.  39  (16 
R    R   R). 

Foreman  of  job,  p.  169,  vol.  39  (16  R  R  R). 

Foreman  of  logging  crew  vice  principal  of  crew  of  donky  en- 
gine— selection  of  insufficient  swamp  hook,  p.  203,  vol.  39  (16 
R  R  R). 

Foreman  of  machine  shop  with  mere  authority  to  give  orders, 
p.  148,  vol.  39  (16  R  R  R). 

Foreman  of  mine,  p.  152,  vol.  39  (16  R  R  R). 

Foreman  of  quarry — authority  to  make  and  abrogate  rules  and 
to  appoint  foreman  of  sqauds,  p.  202,  vol.  39  (16  R  R  R). 

Foreman  of  repair  shop  in  charge  of  wrecking  crew,  p.  151,  vol. 
39  (16  R  R  R). 

Foreman  of  track  men,  p.  175,  vol.  39  (16  R  R  R). 

Foreman  of  track  repairers — failure  to  warn  before  giving  order 
to  bear  down  on  rail,  p.  180,  vol.  39  (16  R  R  R). 

Foreman  ordering  use  of  defective  chain,  p.  192,  vol.  39  (16  R 
R  R). 

Foreman — power  to  command — authority  to  discharge  subject  to 
approval,  p.  204,  vol.  39  (16  R  R  R). 

Foreman  subordinate  to  another  having  power  to  hire  and  dis- 
charge and  to  give  working  directions,  p.  206,  vol.  39  (16  R 
R  R). 

Foreman  supporting  column  as  injured  employee's  substitute,  p. 

165.  vol.  39  (16  R  R  R). 

Foreman  with  authority  to  report  delinquences  and  to   control 

and   direct — ^absence   of  power   to   hire   and   discharge,   p.   202, 

vol.  39  (16  R  R  R). 
Foreman  with  mere  authority  to  send  to  appointed  tracks  and  to 

recall  from  work,  p.  195,  vol.  39   (16  R  R  R). 
Full   control   of   particular  branch   of  master's   business,   p.   173, 

vol.  39  (16  R  R  R). 
Full  power  to  manage  business,  p.  173,  vol.  39  (16  R  R  R). 
Gang  boss  working  under  orders  of  superintendent,  p.  192,  vol.  39 

(16  R  R  R). . 
Gang  moving  damaged  cars — negligence  of  foreman   subject  to 

yard  master's  orders,  p.  175,  vol.  39  (16  R  R  R). 
General  supervision  of  the  work  retained  by  master,  p.  187,  vol. 

39  (16  R  R  R). 
Georgia,  p.  155,  vol.  39  (16  R  R  R). 
Hand  directing  work  not  general  superintendent,  p.   156,  vol.  39 

(16  R  R  R). 
Idaho,  p.  158,  vol.  39  (16  R  R  R). 
Illinois,  p.  158.  vol.  39  (16  R  R  R). 
Indiana,  p.  161,  vol.  39  (16  R  R  R). 

In  charge  of  distinct  department,  p.  163,  vol.  39  (16  R  R  R). 
In  charge   of  timber  yard — authority   to   hire   and   discharge,   p. 

166.  vol.  39  (16  R  R  R). 

Incompetent  employee  assigned  task  created  by  emergency — 
power  to  hire  and  discharge,  p.  156,  vol.  39  (16  R  R  R). 

Injury  to  brakeman — failure  of  conductor  to  take  prescribed  pre- 
cautions in  running  train  over  dangerous  grade,  p.  186,  vol.  39 
(16  R  R  R). 

Injury  to  brakeman—negligence  of  conductor  of  freight  train, 
p.   181.  vol.  39   (16   R   R   R). 

Injury  to  brakeman — negligence  of  engineer  in  stopping  train, 
p.  165,  vol.  39  (16  R  R  R). 
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Injury  to  brakeman — parting:  of  train — conductor  on  other  sec- 
tion— effect  upon  superiority  or  control,  p.  190,  vol.   39   (16  R 

R  Re- 
injury to  car  coupler — negligence  of  yard  master — backing  train 

without  warning — ^authority  to  hire  ajid  command,  p.   186,  vol. 

39  (16  R  R  R). 

Injury  to  car  repairer — negligence  of  foreman  with  mere  au- 
thority to  direct,  p.  164,  vol.  39  (16  R  R  R). 

Injury  to  car  repairer  working  under  car — negligence  in  movinpr 
another  car — foreman  assisting  in  repairing,  p.  189,  vol.  39  (16 
R  R  R). 

Injury  to  employee  ordered  into  dangerous  place — work  outside 
scope  of  employment,  p.  176,  vol.  39   (16  R  R  R). 

Injury  to  engineer — negligence  of  conductor,  p.  189,  vol.  39  (16 
R  R  R). 

Injury  to  fireman— ordered  by  engineer  outside  scope  of  employ- 
ment, p.  193,  vol.  89  (16  R  R  JR). 

Injury  to  flagman  of  steam  roller — negligence  of  foreman  in 
frightening  team,  p.  193,  vol.  39  (16  R  R  R). 

Injury  to  hand  digging  trench — failure  of  superintendent  to  use 
shoring,  p.  171,  vol.  39  (16  R  R  R). 

Injury  to  hand — negligence  of  conductor  of  gravel  train,  p.  181, 
vol.  39  (16  R  R  R). 

Injury  to  hand — negligence  of  foreman  of  carpenters — construc- 
tion of  culvert — removal  of  "cuter" — fall  of  arch,  p.  185,  vol. 
39  (16  R  R  R). 

Injury  to  hand — negligence  of  section  boss — order  to  board  mov- 
ing car,  p.  195,  vol.  39  (16  R  R  R). 

Injury  to  hand  ordered  to  count  slippery  lumber  in  car — ^negli- 
gence of  foreman  in  causing  car  to  be  moved — fall  of  lumber, 
p.  206,  vol.  39  (16  R  R  R). 

Injury  to  hand  ordered  to  hold  car  to  be  backed  against  by  an- 
other car — failure  of  superior  to  place  stick  in  pockets,  p.  199, 
vol.  39  (16  R  R  R). 

Injury  to  hand  riding  to  work  on  gravel  train — negligence  of 
engineer,  p.  189,  vol.  39  (16  R  R  R). 

Injury  to  laborer — dangerous  order — negligence  of  foreman,  p. 
182,  vol.  39   (16  R  R  R). 

Injury  to  laborer  engaged  in  removing  building — negligence  of 
foreman  ordering  use  of  defective  staging,  p.  177,  vol.  39  (16 
R  R  R). 

Injury  to  laborer — negligence  of  section  foreman  and  engineer — 
failure  to  warn  of  approach  of  engine — absence  of  signals  and 
head  light,  p.  180,  vol.  39  (16  R  R  R). 

Injury  to  laborer — negligence  of  section  foreman  in  running  hand 
car  at  excessive  speed,  p.  149,  vol.  39  (16  R  R  R). 

Injury  to  member  of  repairing  gang — control  of  foreman — trans- 
porting to  and  from  work  on  hand  car,  p.  181,  vol.  39  (16 
R  R  R). 

Injury  to  member  of  switch  crew — negligence  of  his  foreman  in 
sending  cars  against  those  he  was  uncoupling,  p.  200,  vol.  39 
(16   R   R  R). 

Injury  to  member  of  working  crew — wrong  signal  given  by  road 
master,  p.  177,  vol.  39  (16  R  R  R). 

Injury  to  miner — failure  of  foreman  to  warn  him  of  dangers  of 
place,  p.  201,  vol.  39  (16  R  R  R). 

Injury  to  miner — negligence  of  person  authorized  to  direct  where 
to  drill  blast  holes — power  to  hire  and  discharge,  p.  184,  vol.  39 
(16  R  R  R). 

Injury  to  mine  shift  pusher — preceding  shift  ordered  off  by  fore- 
man of  mine — unexploded  blasts,  p.  201,  vol.  39  (16  R  R  R). 

Injury  to  seaman — breaking  triangle — negligence  of  mate  in  con- 
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structinf?  and  ordering   use   of  appliance,   p.   171,    vol.    39    (16 
R  R  R). 

Injury  of  section  hand — collision — negligence  of  road  master,  p. 
179,  vol.  39  (16  R  R  R). 

Injury  to  section  hand — defective  hand  car — failure  of  section 
boss  to  repoft  defect — power  to  hire  and  discharge,  p.  186,  vol. 
39  (16  R  R  R). 

Injury  to  section  hand  going  to  work  on  hand  iar — collision — 
foreman  with  authority  to  recommend  discharge,  p.  184,  vol. 
39  (16  R  R  R). 

Injury  to  section  hand — negligence  of  foreman  in  causing  sudden 
stoppage  of  hand  car,  p.  199,  vol.  39  (16  R  R  R). 

Injury  to  section  hand — negligence  of  foreman  in  throwing  back 
switch,  p.  199,  vol.  39   (16  R  R  R). 

Injury  to  section  hand — negligence  of  foreman  performing  man- 
ual labor,  p.  197,  vol.  39  (16  R  R  R). 

Injury  t6  section  hand — negligent  order  of  foreman — absence  of 
authority  to  hire  and  discharge,  p.  181,  vol.  39  (16  R  R  R). 

Injury  to  section  hand  ordered  to  jump  from  moving  train — sec- 
tion master  with  authority  to  hire,  discharge,  and  command,  p. 
187,  vol.  39  (16  R  R  R). 

Injury  to  servant  ordered  to  certain  position — attempt  of  section 
master  to  straighten  fist-bar — authority  to  hire  and  discharge, 
p.  176,  vol.  39  (16  R  R  R). 

Injury  to  shoveler  on  gravel  train — order  to  jump  upon  another 
car — negligence  of  foreman  in  widening  distance — ^work  out- 
side scope  of  employment,  p.  172,  vol.  39  (16  R  R  R). 

Injury  to  track  hand — failure  of  boss  to  warn  of  approach  of 
train,  p.  192,  vol.  39  (16  R  R  R). 

Injury  to  track  repairer — conductor  of  material  train  and  foreman 
as  vice  principals,  p.  179,  vol.  39  (16  R  R  R). 

Iowa,  p.  163,  vol.  39  (16  RR  R). 

Judge  Dillon,  p.  147,  vol.  39  (16  R  R  R). 

Kansas,  p.  166,  vol.  39  (16  R  R  R). 

Kentucky,  p.  168,  vol.  39  (16  R  R  R). 

Limitation  rejected  by  weight  of  authority,  p.  147,  vol.  39  (16  R 
R  R). 

Loading  railroad  iron  on  flat  cars,  p.  162,  vol.  39  (16  R  R  R).. 

Louisiana,  p.  168,  vol.  39  (16  R  R  R). 

"McKinney  on  Fellow  Servants."  p.  147,  vol.  39  (16  R  R  R). 

Maine,  p.  168,  vol.  39  (16  R  R  R). 

Management  of  master's  business  or  of  a  distinct  department,  p. 
173,  vol.  39  (16  R  R  R). 

Manager  of  quarry — hand  ordered  to  put  in  blast  before  hole 
had  cooled,  p.  190,  vol.  39  (16  R  R  R). 

Manager  or  superintendent  entrusted  with  all  master's  duties,  p. 
170.  vol.  39  (16  R  R  R). 

Manager  with  authority  to  command  and  have  discharged,  p.  168, 
vol.  39  (16  R  R  R). 

Maryland,  p.  170,  vol.  39   (16  R  R  R). 

Massachusetts,  p.  170,  vol.  39  (16  R  R  R). 

Master  liable  where  negligence  occurs  in  exercising  authority 
over  subordinate — power  to  hire,  discharge,  and  direct,  p.  159, 
vol.  39  (16  R  R  R). 

Master  mechanic  in  sole  charge  of  shop — exercise  of  power  to 
command,  p.  163,  vol.  39  (16  R  R  R). 

Master  not  liable  for  mere  personal  negligence  of  superior  serv- 
ant, p.  197,  vol.  39  (16  R  R  R). 

Master  not  liable  for  negligence  of  superior  in  working  as  co- 
laborer,  p.  196,  vol.  39  (16  R  R  R). 

Master  only  liable  for  negligence  in  discharging  nonassignable 
duties,  p.  203,  vol.  39  (16  R  R  R). 

Master  only  responsible  for  negligence  of  foreman  in  discharg- 
ing nonassignable  duties,  p.  191,  vol.  39  (16  R  R  R). 
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Master  only  responsible  for  superior  servant's  negligence  in  dis- 
charging   master's    duties    or    for    consequences    of    superior's 

direct  order  in  sudden  emergency,  p.  196,  vol.  39  (16  R  R  R). 
Mere  authority  over  other  employees,  p.  164,  vol.  39  (16  R  R  R). 
Mere  authority  to  direct  other  workmen,  p.   155,  vol.  39    (16  R 

R  R). 
Mere  foreman,  p.  187,  vol.  39  (16  R  R  R). 
Mere  grade  immaterial,  p.  200,  vol.  39  (16  R  R  R). 
Mere  inferiority  in  grade,  p.  161,  vol.  39  (16  R  R  R). 
Mere  selection  of  materials  furnished,  p.  192,  vol.  39  (16  R  R  R). 
Mere  superiority  of  grade  of  negligent  servant  not  the   test,  p. 

170.  vol.  39    (16   R  R  R). 
Michigan,  p.  172,  vol.  39  (16  R  R  R). 
Mine  "fire  boss" — authority  to  direct  hands  to  work  in  another 

and  safe  place,  p.  203,  vol.  39  (16  R  R  R). 
Minnesota,  p.  174,  vol.  39  (16  R  R  R). 
Mississippi,  p.   176,  vol.  39   (16  R  R  R). 
Missouri,  p.  176,  vol.  39  (16  R  R  R). 
Montana,  p.  180,  vol.  39  (16  R  R  R). 
Nebraska,  p.  181,  vol.  39  (16  R  R  R). 
Negligence  in  superintending,  directing  or  controlling  'workmen, 

p.  178,  vol.  39  (16  R  R  R). 
Negligence  of  boss  or  foreman  an  assumed  risk,  p.  202,  vol.  39 

(16  R  R  R). 
Negligence  of  foreman  acting  as  colaborer,   p.   158,  vol.   39  (16 

R  R  R). 
Negligence   of   foreman — general    control    and    supervision    re- 
tained by  master,  p.  185,  vol.  39  (16  R  R  R). 
Negligence  of  foreman  in  executing  work  designed  and  directed 

by  vice  principal,  p.  184,  vol.  39  (16  R  R  R). 
Negligence  of  foreman  in  ordering  hand  to  work  where  blasts 

had  failed  to  explode,  p.  191,  vol.  39  (16  R  R  R). 
Negligence  of  foreman  in  performing  manual  labor,  pp.  153,  189, 

vol.  39   (16  R  R  R). 
Negligence  of  foreman  in  throwing  box  on  pile  of  posts,  p.  193, 

vol.  39   (16  R  R  R). 
Negligence  of  foreman  of  gang  erecting  shed,  p.  191,  vol.  39  (16 

R  R  R). 
Negligence  of  foreman  of  mine — laborer    injured  by  explosion — 

unexploded  blast,  pp.  180,  181,  vol.  39  (16  R  R  R). 
Negligence  of  foreman  or  superintendent,  p.  171,  vol.  39   (16  R 

R  R). 
Negligence  of  subforeman — collision  between  lever  car  and  dump 

car — authority  to   direct  when,  where,   and  how   to  work  not 

shown,  p.  197,  vol.  39  (16  R  R  R). 
Negligence  of  submanager  or  foreman,  p.  171,  vol.  39  (16  R  R  R). 
Negligent  order,  p.  160,  vol.  39   (16  R  R  R). 
New  Hampshire,  p.  183,  vol.  39  (16  R  R  R). 
New  Jersey,  p.  183,  vol.  39  (16  R  R  R). 
New  Mexico,  p.  184,  vol.  39  (16  R  R  R). 
New  York,  p.  185,  vol.  39  (16  R  R  R). 

Nonassignable  duties,  pp.  154,  164,  191,  vol.  39  (16  R  R  R). 
Nonexercise    of    authority    to    give    orders,    p.    195,    vol.    39    (16 

R  R  R). 
North  Carolina,  p.  186,  vol.  39  (16  R  R  R). 
North  Dakota,  p.  187,  vol.  39  (16  R  R  R). 
Ohio,  p.  18,  vol.  39  (16  R  R  R). 
•   Ohio  rule  quoted  and  approved,  p.  182,  vol.  39  (16  R  R  R). 
Only    responsible    for    vice    principal's    performance    of    master's 

personal  duties,  p.  165,  vol.  39  (16  R  R  R). 
Order  to  perform  act  outside  scope  of  employment,  p.  151,  vol. 

39  (16  R  R  R). 
Ordered  into  place  of  unusual  danger,  p.  151,  vol.  39  (16  R  R  R). 
Oregon,  p.  190,  vol.  39   (16  R  R  R). 
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Pennsylvania,  p.  191,  vol.  39  (16  R  R  R). 

Person  directing  operation  of  appliance  superior  of  person  work- 
ing under  his  orders  and  directions,  p.  169,  vol.  39  (16  R  R  R). 
Person  in  charge  of  laborers  engaged  in  unloading  ship — unsafe 

staging,  p.  169,  vol.  39  (16  R  R  R). 
Pile  shoved  against  hand — failure  of  foreman  to  block — authority 

to  hire  and  discharge,  p.  188,  vol.  39  (16  R  R  R). 
Power  to  control,,  direct,  or  discharge  not  the  test,  p.  161,  vol.  39 

(16  R  R  R). 
Power  to  dismiss  at  pleasure,  p.  151,  vol.  39  (16  R  R  R). 
Power  to  employ  and  discharge,  p.  172,  vol.  39  (16  R  R  R). 
Power  to  hire  and  discharge  no  conclusive   test,  p.   178,  vol.  39 

(16  R  R  R). 
Power  to  hire,  discharge,  and  command — character  of  negligent 

act  immaterial,  p.  187,  vol.  39  (16  R  R  R). 
Quarry  hands — hands  assuming  lead,  and  directing,  p.   191,  vol. 

39  (16  R  R  R). 
Rationale  of  majority  doctrine,  pp.  152,  183,  vol.  39  (16  R  R  R). 
Rationale  of  Utah  doctrine,  p.  200,  vol.  39  (16  R  R  R). 
Rhode  Island,  p.  193,  vol.  39  (16  R  R  R). 
Ross  Case — conductor  of  train  in  charge  of  distinct  department, 

p.  150,  vol.  39  (16  R  R  R). 
Ross  Case  criticised,  p.  204,  vol.  39  (16  R  R  R). 
Ross  Case  followed,  pp.  150,  157,  203,  vol.  39  (16  R  R  R). 
Ross  Case  followed — conductor  not  fellow  servant  of  flagman  on 

his  train,  p.  194,  vol.  39  (16.  R  R  R). 
Saving  threatened  bridge — control  of  hands  callec}  from  different 

departments — choosing  work-place  and  appliances,  p.   162,  vol. 

39  (16  R  R  R). 
Scope  of  note,  p.  146,  vol.  39  (16  R  R  R). 
Section   boss — power  to   hire,    discharge   and   command,    p.    186, 

vol.  39  (16  R  R  R). 
Section  boss — power  to   hire  and  discharge    conferred    through 

road  master,  p.  198,  vol.  39  (16  R  R  R). 
Section  foreman  and  hands,  p.  177,  vol.  39  (16  R  R  R). 
Section  foreman — dual  capacity — employing    and    discharging,  p. 

163,  vol.  39  (16  R  R  R). 
Section  foreman  in  charge  of  train — mere  authority  to  represent 

master    in    accordance    with    instructions,    p.    174,    vol.    39    (16 

R  R  R). 
Section  foreman  with  power  to  hire,  discharge,  and  control,  p. 

178,  vol.  39  (16  R  R  R). 
Section  hand  thrown  from  hand  car — negligence  of  foreman  in 

applying  brakes,  p.  149,  vol.  39  (16  R  R  R). 
Servants  in  diflFerent  departments,  p.  168,  vol.  39  (16  R  R  R). 
Shift   boss   in   mine — miner   ordered   to   work  where   unexploded 

blast,  p.  206,  vol.  39  (16  R  R  R). 
South  Carolina,  p.  194,  vol.  39  (16  R  R  R). 
Substantial   control  of  business  and  power  to   do   all   necessary 

acts,  p.  190,  vol.  39  (16  R  R  R). 
Superintendent   of   construction    work — power    to    hire    and    dis- 
charge— entire   control    of   hands    and   appliances,    p.    154,    vol. 

39  (16  R  R  R). 
Superintendent    of    factory   charged    with    duty    of   keeping    ma- 
chinery in  order — negligence  in  starting  planer,  p.  172,  vol.  39 

(16  R  R  R). 
Superintendent  of  mine  not  fellow  servant  of  laborer  under  his 

orders,  p.  201,  vol.  39  (16  R  R  R). 
Superintendent   of  mine   with   power  to   hire   and   discharge — in- 
jury to  employee  through  negligence  of  engineer,  p.   154,  vol. 

39  (16  R  R  R). 
Superintendent  with  knowledge  essential  to  safety  of  employees, 

p.  199,  vol.  39  (16  R  R  R). 
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Superintendent  with  power  to  hire  and  discharge,  and  to  provide 
and  remove  materials,  p.  179,  vol.  39  (16  R  R  R). 

Superior  and  inferior  co-operatinj?,  p.  192,  vol.  39  (16  R  R  R). 

Superior  servant  a  vice  principal,  p.  182,  vol.  39  (16  R  R  R). 

Superior  servant  does  not  divest  himself  of  responsibility  by  en- 
gaginj?  in  manual  labor,  p.  179,  vol.  39  (16  R  R  R). 

Superior  servant  represents  master  only  in  performing  non- 
assignable duties,  p.  204,  vol.  39  (16  R  R  R). 

Superior  servant  without  the  authority  of  a  vice  principal,  p. 
154.  vol.  39  (16  R  R  R). 

Temporary  authority  over  other  servants  engaged  in  certain 
work,  p.  160,  vol.  39  (16  R  R  R). 

Tennessee,  p.  194,  vol.  39  (16  R  R  R). 

Tennessee  decision  reviewed — power  to  hire  and  discharge,  p. 
196,  vol.  39  (16  R  R  R). 

Texas,  p.  198,  vol.  39  (16  R  R  R). 

Title  or  rank  not  the  test,  p.  175,  vol.  39  (16  R  R  R). 

Track  foreman — power  to  discharge  subject  to  supervisors*  ap- 
proval— bound  to  follow  minute  directions  as  to  use  of  track,  p. 
149,  vol.  39  (16  R  R  R). 

Train  dispatcher  and  engineer — authority  to  direct  and  control — 
Ohio  statute,  p.  151,  vol.  39  (16  R  R  R). 

Train  dispatcher  and  trainmen,  p.  179,  vol.  39  (16  R  R  R). 

United  States,  p.  148,  vol.  39  (16  R  R  R). 

Use  of  unsafe  tool  suggested  by  foreman,  p.  165,  vol.  39  (16  R 
R  R). 

Utah,  p.  200,  vol.  39  (16  R  R  R). 

Vermont,  p.  201,  vol.  39  (16  R  R  R). 

Vice  principal  acting  against  objection  of  injured  employee,  p. 
154,  V9I.  39  (16  R  R  R). 

Vice  principal  acting  under  express  orders,  p.  192,  vol.  39  (16 
R  R  R). 

Virginia,  p.  202,  vol.  39  (16  R  R  R). 

Washington,  p.  203,  vol.  39  (16  R  R  R). 

West  Virginia,  p.  204,  vol.  39  (16  R  R  R). 

When  acts  of  foreman  are  merely  acts  of  fellow  servant,  p.  166, 
vol.  39   (16  R  R  R). 

Who  are  fellow  servants,  p.  168,  vol.  39  (16  R  R  R). 

Wisconsin,  p.  205,  vol.  39  (16  R  R  R). 

Wyoming,  p.  206,  vol.  39  (16  R  R  R). 

Yard  boss  of  lumber  yard — power  to  command — authority  to 
hire  and  discharge  subject  to  a-^proval,  p.  203,  vol.  39  (16  R 
R    R). 

Train  Dispatchers  and  Telegraph  Operators,  Whether  Fellow  Senr- 
ants  of  Other  Railroad  Employees. 

General  rule.  n.  745,  vol.  29  (6  R  R  R). 

Telegraph    operators    fellow   servants   of   engineers,   p.    745,   vol. 

29   (6  R  R  R). 
Telegraph   operators  fellow  servants  of  firemen,  p.  745,  vol.  29 

(6  R  R  R). 
Telegraph    operators    fellow    servants    of    trainmen,    p.    745,   vol. 

29  (6  R  R  R). 
Telegraph  operators  not  fellow  servants  of  brakemen,  p.  745,  vol. 

29   (6  R  R  R). 
Telegraph   operators  not  fellow  servants   of  conductors,   p.  745, 

vol.  29.   (6  R  R  R). 
Telegraph  operators  not  fellow  servants  of  engineers,  p.  745,  vol. 

29   (6  R  R  R). 
Telegraph  operators  not  fellow  servants  of  firemen,  p.  745,  vol. 

29  (6  R  R  R). 
Telegraph    operators    not    fellow    servants    of    section    hands,    p, 

745,  vol.  29   (6   R  R  R). 
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Telegraph    operators   not    fellow    servants    of   trainmen,    p.    745, 

vol.  29  (6  R  R  R). 
Train  dispatchers  fellow  servants   of  brakemen,   p.   745,  vol.   29 

(6  R  R  R). 
Train  dispatchers  not  fellow  servants  of  firemen,  p.  745,  vol.  29 

(6  R  R  R). 
Train    dispatchers    fellow    servants    of    firemen,    p.    745,    vol.    29 

(6  R  R  R). 
Train  dispatchers  not  fellow  servants  of  engineers,  p.  745,  vol. 

29  (6  R  R  R). 
Train  dispatcher  not  fellow  servants  of  firemen,  p.  745,  vol.  29 

(6  R  R  R). 
Train    dispatchers    not    fellow    servants   of    other    employees,    p. 

745,  vol.  29  (6  R  R  R). 
Train  dispatchers  not  fellow  servants  of  trackmen,  p.  745,  vol. 

29  (6  R  R  R). 
Train  dispatchers  not  fellow  servants  of  track  repairers,  p.  745, 

vol.  29  (6  R"R  R). 

FENCES. 

See  STOCK,  INJURIES  TO. 

FIRES  SET  BY  LOCOMOTIVES: 

See  EVIDENCE. 

Evidence  of  Other  Fires. 

Evidence  of  negligence,  fires  set  by  other  engines,  p.  337,  vol.  26 

(3  R  R  R). 
Evidence  of  negligence,  fires  set  by  same  engine,  p.  337,  vol.  26 

(3  R  R  R). 
Evidence  of  origin  of  fire,  fires  set  by  othec  engines,  p.  337,  vol. 

26  (3  R  R  R). 
Evidence  of  origin  of  fire,  fires  set  by  same  engine,  p.  337,  vol. 

26  (3  R  R  R). 

Liability  of  Railroad  Companies  for  Pensonal  Injuries  Resulting 
from  Fires  Set  by  Locomotives. 

Attempt  to  save  property  of  another,  p.  220,  vol.  29  (6  R  R  R). 
Exposure    to    obvious    risk    to    save    property,   p.*  219,    vol.   29 

(6  R  R  R).  • 
Girl  killed   in  attempt  to  extinguish   fire,  anticipation  of  result, 

p.  219,  vol.  29   (6  R  R  R). 
Injuries  sustained  while  trying  to  save  his  home,  damages  too 

remote,  p.  219,  vol.  29  (6  R  R  R). 
Loss   of  life  where  absence   of  contributory  negligence,  p.   221, 

vol.  29  (6  R  R  R). 
Sparks    from    locomotive    causing    destruction    of    powder    mill, 

question  for  jury,  p.  221,  vol.  29  (6  R  R  R). 
Sufifocation,  cold  and     necessity  of  sleeping  on  floor,  liable  for 

direct  results,  p.  220,  vol.  29  (6  R  R  R). 
Voluntary  act  proximate  cause,  p.  220,  vol.  29  (6  R  R  R). 

Whether  Railroad  Company  May  Stipulate  against  Liability  for  Its 
Negligence. 

General  rule,  p.  42,  vol.  31  (8  R  R  R). 

Liability  to  third  persons,  p.  44,  vol.  31  (8  R  R  R). 

Liability  to  third  persons — contract  operative  only  between  par- 
ties and  privies,  p.  44,  vol.  31  (8  R  R  R). 

Liability  to  third  persons — goods  placed  in  warehouse  without 
knowledge  of  the  owner,  p.  45,  vol.  31  (8  R  R  R). 

Liability  to  third  persons — liability  to  insurance  company  paying 
loss,  p.  45,  vol.  31  (8  R  R  R). 
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Liability  to  third  person's — notice  not  sufficient  to  make  third 
person  a  party  to  the  contract,  p.  44,  vol.  31  (8  R  R  R). 

Liability  to  third  persons — where  agreement  did  not  extend  to 
property  of  third  person,  p.  45,  vol.  31  (8  R  R  R). 

Property  on  right  of  way,  p.  43,  vol.  31  (8  R  R  R). 

Rule  not  affected  by  statute  fixing  company's  liability  for  fire,  p. 
44,  vol.  31   (8  R  R  R). 

Rule  not  affected  by  statute  prohibiting  carriers  from  limiting 
their  liability,  p.  44,  vol.  31(8   R   H   R). 

Rule  not  confined  to  exemptions  from  liability,  p.  44,  vol.  31 
(8  R  R  R). 

Whether  contract  inures  to  benefit  of  reorganized  or  consoli- 
dated  company,  p.  45,   vol.   31   (8   R   R   R). 

FOREIGN  CARS. 

See  MASTER  AND  SERVANT. 

GROSS  NEGLIGENCE. 

See  NEGLIGENCE. 

HABITS. 

See  EVIDENCE. 

HEARSAY. 

See  EVIDENCE. 

IMPUTED  NEGLIGENCE. 

Whether  the  Negligence  of  Those  Controlling  the  Movements  of 
Vehicles  Is  Imputed  to  Others  Riding  with  Them. 

Carrier  and  Passenger. 

Carrier  not  controlled  by  passenger,  p.  114,  vol.  33  (10  R  R  R). 
Collision    between    trains — absence    of    negligence    on    part    of 

passenger's    carrier    need    not  be    averred,   p.    114,   vol.   33 

(10  R  R  R). 
Collision  between  trains — both   carriers  negligent,  p.   114,  vol. 

33  (10  R  R  R). 
Collision   between    trains   of   diflFerent   companies,   p.    114,   vol. 

33   (10   R  R   R). 
Collision — both     street     railways     negligent,     p.    114,    vol.     33 

(10  R  R  R). 
Collision   on  track  used  in  common — ^violation   of  regulations 

by  both  carriers,  p.  114,  vol.  33  (10  R  R  R). 
Concurrinp^  negligence  of  boatman  and  another  not  imputable 

to  former's  passenger,  p.  114,  vol.  33  (10  R  R  R). 
Concurring  negligence  of  both   carriers,  p.   114,  vol.  33   (10  R 

R  R\ 
Concurring  negligence  of  carrier  and  another  not  imputable  to 

passenger,  p.  114,  vol.  33  (10  R  R  R). 
Excursion  party  in  hired  hack  driven  by  liveryman,  p.  114,  vol. 

33  (10  R  R  R). 
General  rule,  p.  114,  vol.  33  (10  R  R  R). 
Illustrations,  p.  114,  vol.  33  (10  R  R  R). 

Injuries  to  street  car  passengers,  p.  114,  vol.  33  (10  R  R  R). 
Negligence  of  driver  not  controlled  by  passenger,  p.  114,  vol. 

33  (10  R  R  R). 
Omnibus  passenger,  p.  114,  vol.  33  (10  R  R  R). 
Passenger   not   chargeable   with    driver's    knowledge   of   defect 

in  highway,  p.  114,  vol.  33   (10  R  R  R). 
Decisions  classified,  p.  114,  vol.  33   (10  R   R  R). 

Doctrine  of  Thorogood  v.  Bryan. 

England,  p.  114,  vol.  33  (10  R  R  R). 
Iowa,  p.  114,  vol.  33  (10  R  R  R). 
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Montana,  p.  114,  vol.  33  (10  R  R  R). 
Pennsylvania,  p.  114,  vol.  33  (10  R  R  R)/ 
Wisconsin,  p.  114,  vol.  33  (10  R  R  R). 

Private  Conveyances. 

Assumption  of  control  over  driver  by  passenger  where  col- 
lision with  car,  p.  114,  vol.  33  (10  R  R  R). 

Collision  with  car  causing  injury  to  guest  in  vehicle  driven 
by  owners  son,  p.  114,  vol.  33  (10  R  R  R). 

Collision  with  car  where  competent  driver  and  quiet  horse, 
p.  114,  vol.  33  (10  R  R  R). 

Collision  with  car  where  employee  was  driving  master's 
children  without  authority,  p.  114,  vol.  33  (10  R  R  R). 

Collision  with  car  where  passenger  had  no  control  over 
driver,  p.  114,  vol.  33  (10  R  R  R). 

Concurrent  negligence,  p.  114,  vol.  33  (10  R  R  R). 

Concurrent  negligence  of  driver  and  defendant,  p.  114,  vol. 
33  (10  R  R  R). 

Concurrent  negligence  where  passenger  had  no  control  over 
the  driver,  p.  114,  vol.  33  (10  R  R  R). 

Concurring  negligence  of  driver  and  railroad  causing  colli- 
sion,  p.   114,   vol.   33    (10   R    R   R). 

Degree  of  watchfulness  to  prevent  collision  with  car  re- 
quired of  driver  not  required  of  guest,  p.  114,  vol.  33  (10 
K  K  K). 

^o^*^oN°^  guest's  knowledge  of  risks,  p.  114,  vol.  33  (10  R 
K   R). 

Employer's  negligence  causing  injury  to  servant,  p.  114, 
vol.  33   (10  R  R  R). 

Equal  opportunity   to  see  and  avoid  danger  from  defective 

street,  p.  114,  vol.  33  (10  R  R  R). 
^^^^^'s   negligence   imputable   to   child,   p.    114,   vol.   33    (10 

General  rule.  p.  114,  vol.  33  (10  R  R  R). 
Girl  in  vehicle  with  mother  chargeable  with  contributory  neg- 
hgence,  p.  114,  vol.  33  (10  R  R  R).  ^ 

Ignorance  of  danger,  p..  114,  vol.  33  (10  R  R  R) 
Illustrations,  p.  114,  vol.  33  (10  R  R  R) 
Injuries   from   defective   highway   to   ladies   in   vehicle   hired 

'Tnt.ol  'itlO^R  R^r  "'"'  '"'"^  "^^  ^^"^^^'"^'^ 
Injury  to.  charterer  of  vessel,  p.  114,  vol.  33  (10  R  R  R) 

Injury  to  child  m  custody  of  mother— negligence  of  father 
p.   114.  vol.  33   (10   R   R   R)  *  i^tner. 

Injury  to  child  in  mother's  lap— negligence  of  father  at  rail- 
road  crossing,  p.  114.  vol.  33  (10  R  R  R) 

Injury  to  daughter— negligence  of  father  at  railroad  cross- 
ing, p.  114,  vol.  33  (10  R  R  R).  raiiroaa   cross- 

T"*^  to  female  in  charge  of  infant  where  collision  with  car 
cau^ed^  by  negligence  of  her  employer,  p.  114,  vol.  33   (JS 

Injury  to  firemen  from  defective  rail  and  negligence  of  driver 

of  hose  cart,  p.  114,  vol.  33  (10  R  R  R) 
Iniury  to  fireman  in  collision  between  hose  cart  and  street 

car,  p.  114,  vol.  33  (10  R  R  R)  ^  ^^^^^^ 

^X7  ^^  ^^""^^  son— defective  street  and  negligence  of 
father  in  driving,  p.  114,  vol.  33  (10  R  R  R)      ''*^"*^^"^^   ^' 

Injury   to    mother   in    vehicle    driven    by    son— defective    an 

Phances  and  unsafe  horse,  p.  114,  vol.  33  OO  R  R  R ) 
Joint  enterprise,  p.  114.  vol.  33  (10  R  R  R)  ^' 

(™'Tr?  ^""^  ^^^^Pti^"s  to  general  ruie,  p.  1.14,  vol.  33 
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Negligence  of  daughter,  p.  114,  vol.  33  (10  R  R  R). 
Negligence   of   driver  furnished   by  liveryman   imputable   to 

plaintiflF,  p.  114,  vol.  33  (10  R  R  R). 
Negligence   of  driver   of   fire   engine   causing   collision   with 

car  and  injury  to  firemen,  p.  114,  vol.  33  (10  R  R  R). 
Negligence    of    father — defective    railroad    crossing,    p.    114, 

vol.  33  (10  R  R  R). 
Negligence  of  father's  driver,  p.  114,  vol.  33   (10   R  R  R). 
Negligence  of  his  father  imputable  to  blind  man,  p.  114,  vol. 

33  (10  R  R  R). 
Negligence  of  husband,  p.  114,  vol.  33  (10  R  R  R). 
Negligence  of  husband — ^agency,  p.  114,  vol.  33  (10  R  R  R). 
Negligence   of   husband — defective   highway,    p.    114,   vol.   33 

(10  R  R  R). 
Negligence   of   husband — failure   to   look   and   listen   at   rail- 
road crossing,  p.  114,  vol.  33  (10  R  R  R). 
Negligence    of   husband   iniputable   to    wife,   p.    114,    vol.   33 

(10  R  R  R). 
Negligence  of  mother's  driver  imputable  to  her  child,  p.  114, 

vol.  33  (10  R  R  R). 
Necrligence  of  neighbor  in  failing  to  discover  train  imputable 

to  plaintiff,  in  action  for  injuries  to  children  intrusted  to 

former's  care  by  their  parents,  p.  114,  vol.  33  (10  R  R  R). 
Negligence  of  owner's  servant  not  imputable  to  guest  where 

collision  jvith  car,  p.  114,  vol.  33  (10  R  R  R). 
Negligence  of  parents,  in  failing  to  discover  train,  imputable 

to  their  child,  p.  114,  vol.  33  (10  R  R  R). 
Negligence  of  son,  p.  114,  vol.  33  (10  R  R  R). 
No  control  over  driver,  p.  114,  vol.  33  (10  R  R  R). 
Not  necessarily  chargeable  with  driver's  negligence,  p.  114, 

vol.  33  (10  R  R  R). 
Not  responsible  for  driver's  negligence,  p.   114,  vol.   33   (10 

R  R  R). 
Not    responsible    for    driver's    negligence    causing   collision 

with  car,  p.  114,  vol.  33  (10  R  R  R). 
Partnership  between  driver  and  plaintiff,  p.  114,  vol.  33   (10 

R  R  R). 
Passenger   chargeable    with    conduct     of    intoxicated    driver 

attempting  to  avoid  paying  toll,  p.  114,  vol.  33  (10  R  R  R). 
Person  in  hired  vehiclft  acquiescing  in  driver's  negligence  at 

dangerous  place,  p.  114,  vol.  33  (10  R  R  R). 
Plaintiff  chargeable   with   contributory   negligence   at   cross- 
ing, p.  114,  vol.  33  (10  R  R  R). 
Qui  facit  per  alium  facit  per  se,  p.  114,  vol.  33  (10  R  R  R). 
Right  to  rely  on  care  of  driver  where  collision  with  car,  p. 

114,  vol.  33  (10  R  R  R). 
Right  to  rely  on  skill  of  driver,  p.  114,  vol.  33  (10  R  R  R). 
Women   not    engaged  in  joint    enterprise  with    driver  over 

whom  she  had  no  control,  p.  114,  vol.  33  (10  R  R  R). 
Scope  of  note,  p.  114,  vol.  33  (10  R  R  R). 

INDEPENDENT  CONTRACTORS. 

See  CARRIERS  OF  PASSENGERS. 

INITIAL  CARRIERS. 

See  CARRIERS  OF   FREIGHT. 

INSULTS. 

See  CARRIERS  OF  PASSENGERS. 

INTEREST. 

See  CARRIERS  OF  FREIGHT;  EMINENT  DOMAIN. 
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INTERSTATE   COMMERCE. 

See  CARRIERS  OF  FREIGHT. 

LEASES  AND  RUNNING  POWERS. 
See  CARRIERS  OF  PASSENGERS. 

LICENSEES. 

See  ACCIDENTS  ON  TRACK. 

LIMITING  LIABILITY. 

See  FIRES  SET  BY  LOCOMOTIVES. 

LOOKOUTS. 

See  STOCK,  INJURIES  TO. 

MAIL  AGENTS. 

See  POSTAL  CLERKS 

MAIL  BAGS. 

See  POSTAL  CLERKS. 

MASTER  AND  SERVANT. 

See  CARRIERS  OF  PASSENGERS;  EVIDENCE;  FELLOW 
SERVANTS;  RES  GEST^. 

Duty  of  Railroad  Companies,  as  Employers,  to  Furnish  Safe  For- 
eign Cars. 

Absence  of  bumpers,  p.  441,  vol.  27  (4  R  R  R). 

Absence  of  obligation  to  repair  no  defense,  p.  441,  vol.  27  (4  R 

R  R). 
Appliances   need   not   be   most   approved,   p.   441,   vol.   27    (4    R 

R  R). 
Borrowed  cars,  p.  441,  vol.  27  (4  R  R  R). 
Cars  switched  from  another  road,  p.  441,  vol.  27  (4  R  R  R). 
Chargeable  with  notice  of  defects,  p.  441,  vol.  27  (4  R  R  R). 
Company's    duty    fulfilled    by    employing    competent    inspectors, 

p.   441,   vol.   27    (4   R   R   R). 
Condemned  cars,  tags,  p.  441,  vol.  27  (4  R  R  R). 
Construction  test  not  required,  o.  441,  vol.  27    (4  R  R  R). 
Contract  with   other   company  cannot   relieve   from   liability,   p. 

441,  vol.  27  (4  R  R  R). 
Defective  draw  bars,  p.  441,  vol.  27  (4  R  R  R). 
Defective  handhold,  p.  441,  vol.  27    (4  R  R  R). 
Defective  stirrup,  p.  441,  vol.  27  (4  R  R  R). 
Degree   of   care  required   limited   by   exigencies   of  business,   p. 

441,    vol.    27.    (4    R    R    R). 
Duty  not  confined  to  cars  to  be  only  locally  handled,  p.  441,  vol. 

27   (4  R  R  R). 
Duty  to  warn   employees,   cars   loaded  with   explosives,   p.   441, 

vol.  27  (4  R  R  R). 
Foreign  and  domestic  cars,  comparison  between  degrees  of  care, 

p.  441,  vol.  27  (4  R  R  R). 
General  rule,  p.  441,  vol.  27  (4  R  R  R). 
Illustrations,  p.  441,  vol.  27  (4  R  R  R). 
Injury  to  brakeman,   defective   couplings,    p.   441,    vol.   27    (4   R 

R  R). 
Injury  to  negligent  conductor,  p.  441,  vol.  27  (4  R  R  R). 
Latent  defects,  p.  441,  vol.  27  (4  R  R  R). 
Liability  of   quarry  company   to   its   employees,   p.   441,   vol.    27 

(4  R  R  R). 
Limitations   of  and   exceptions   to   general   rule,   p.   441.   vol.   27 

(4  R  R  R). 
Mismatched    couplings,    negligence    of    fellow    servant,    p.    441. 

vol.  27  (4  R  R  R). 
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Need  not  investigate  method  of  loading,  p.  441,  vol.  27  (4  R 
R  R). 

NeRligence  of  connecting  line  before  delivery  of  car  not  im- 
putable to  company,  p.  441,  vol.  27   (4  R  R  R). 

Nonassignable  duty,  p.  441,  vol.  27    (4  R  R  R). 

Not  required  to  have  only  cars  of  same  height,  p.  441,  vol.  27 
(4  R  R  R). 

Ordinary  inspection  held  not  sufficient,  p.  441,  vol.  27  (4  R  R  R). 

Possession  for  only  brief  period  no  defense,  p.  441,  vol.  27  (4 
R  R  R). 

Projection  of  load,  p.  441,  vol.  27  (4  R  R  R). 

Reliance  upon  apparent  good  condition  of  car,  construction  test 
not  required,  p.  441,  vol.  27  (4  R  R  R). 

Rule  not  applicable  to  persons  unloading  cars  on  their  sidings, 
p.  441,  vol.  27  (4  R  R  R). 

Statements  of  general  rule,  p.  441,  vol.  27  (4  R  R  R). 

Statements  of  general  rule,  care  required  in  inspecting  com- 
pany's own'  cars  the  test,  p.  441,  vol.  27  (4  R  R  R). 

Statutory  duty  to  haul  without  delay  no  defense,  p.  441,  vol.  27 
(4  R  R  R). 

Duty  of  Railroad  Companies  to  Prescribe  Rules  for  the  Protection 
of  Their  Employees. 

Absence  of  evidence  as  to  practice  of  other  companies,  p.  441, 

vol.  28  (5  R  R  R). 
Collisions,  p.  441,  vol.  28   (5  R  R  R). 
Danger    obvious   or    business    not    complex,    p.    441,    vol.    28    (5 

R  R  R). 
Danger  obvious  or  business  not  complex,  backing  cars  to  water 

tank,  p.  441,  vol.  28  (5  R  R  R). 
Danger  obvious  or  business  not  complex,  cars  obstructing  cross- 
ings, p.  441,  vol.  28  (5  R  R  R). 
Danger  obvious  or  business  not  complex,  collision  at  lime  kiln, 

p.  441,  vol.  28  (5  R  R  R). 
Danger  obvious  or  business  not  complex,  loading  cars,  p.   441, 

vol.  28  (5  R  R  R). 
Danger  obvious  or  business  not  complex,  moving  cars  on  switch. 

p.  441,  vol.  28   (5  R  R  R). 
Danger   obvious   or  business  not  complex,   operation  of    freight 

yards,  p.  441,  vol.  28  (5  R  R  R). 
Danger  obvious,  or  business  not  complex,  sawyers,  p.  441,  vol.  28 

(5  R  R  R). 
Danger  obvious  or  business  not  complex,  taking  ties  from  pile, 

p.  441,  vol.  28  (5  R  R  R). 
Hand  cars,  collisions,  p.  441,  vol.  28   (5  R  R  R). 
High    degree    of    care    to    avoid    collisions,    p.    441,    vol.    28    (5 

R  R  R). 
Illustrations  of  general  rule,  p.  441,  vol.  28  (5  R  R  R). 
Tn  general,  p.  441,  vol.  28  (5  R  R  R). 
Kicking  cars,  p.  441,  vol.  28  (5  R  R  R). 
Limitations  of  and  exceptions  to  general   rule,  degrees  of  care, 

p.  44],  vol.  28   (5  R  R  R). 
Limitations  of  and  exceptions  to  general   rule,  practice  in  force 

sufficient,  p.  441,  vol.  28  (5  R  R  R). 
Loading  and  unloading  ships,  p.  441,  vol.  28  (5  R  R  R). 
Loading  lumber,  p.  441,  vol.  28   (5  R   R   R). 
Moving  cars  on  switch  track,  p.  441,  vol.  28  (5  R  R  R). 
Only  ordinary  care,  p.  441,  vol.  28  (5  R  R  R). 
Ordinary  care,  p.  441,  vol.  28  (5  R  R  R). 
Other  statements  of  general  rule,  p.  441,  vol.  28  (5  R  R  R). 
Practice  in  force  sufficient,  lookout  in  railroad  yard,  p.  441.  vol 

28  (5  R  R  R). 
Practice  in   force   sufficient,  moving  detached   cars,   in  yards,   o 

441,  vol.  28  (5  R  R  R).  J         *   y 
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Practice    in   force   sufficient,    use    of   conductor's    valves,   p.    441, 

vol.  28  (5  R  R  R). 
Practice  in  force  sufficient,  wild  trains,  p.  441,  vol.  28  (5  R  R  R). 
Practice  of  other  roads,  p.  441,  vol.  28  (5  R  R  R). 
Protection  of  repairers,  p.  441,  vol.  28  (5  R  R  R). 
Reasonable  care,  p.  441,  vol.  28  (5  R  R  R). 
Reasonable  protection,  p.  441,  vol.  28  (5  R  R  R). 
So  far  as  practicable,  p.  441,  vol.  28  (5  R  R  R). 
Starting  trains,  p.  441,  vol.  28  (5  R  R  R). 
Timber  chutes,  p.  441,  vol.  28   (5   R  R  R). 
Working  in  salt  bins,  p.  441,  vol.  28  (5  R  R  R). 

Injuries  to   Employees  from  Objects  Overhead,  or  Objects  Too 
Near  Track. 

Acts  of  fellow  servants,  general  rule,  p.  548,  vol.  31  (8  R  R  R). 
Acts  of  fellow  servants,  qualification  of  general  rule,  p.  548,  vol. 

31  (8  R  R  R). 
Acts  of  fellow   servants,   servant  not  charged  with   duty   of  in- 
structing another  fellow  servant,  p.  548,  vol.  31  (8  R  R  R). 
Acts  of  fellow  servants,   servants   of  another  company  not  fel- 
low servants,  p.  548,  vol.  31  (8  R  R  R). 
Acts    of   fellow   servants,    trainmen    and    sectionmen    not    fellow 

servants,  p.  548,  vol.  31   (8^  R  R  R). 
Assumption  of  risk,  general  principles,  p.  548,  vol.  31  (8  R  R  R). 
Assumption  of  risk  of  dangers  from  necessary  structures  against 

which    company   cannot    reasonably   guard,   p.    548,   vol.    31    (8 

R  R  R). 
Assumption  of  risk  of  .one  danger  where  employee  has  knowl- 
edge of  another,  p.  548,  vol.  31   (8  R  R  R). 
Assumption  of  risk,  question  for  jury  in  debatable  cases,  p.  548, 

vol.  31  (8  R  R  R). 
Assumption  of  risk,  sufficiency  of  knowledge,  p.  548,  vol.  31   (8 

R  R  R). 
Assumption  of  risk  where  danger  open  and  obvious,  p.  548,  vol. 

31  (8  R  R  R). 
Assumption   of   risk   where   employee   assists    in   abating   danger 

after  having  made  complaint,  p.  548,  vol.  31  (8  R  R  R). 
Assumption   of   risk  where   employee   is   exercising  due   care   at 

time  of  accident,  p.  548,  vol.  31  (8  R  R  R). 
Bridges  and  trestle  supports  near  track,  p.  548,  vol.  31  (8  R  R  R). 
Buildings  and  awnings  near  track,  p.  548,  vol.  31  (8  R  R  R). 
Cars  on  sidings,  p.  548,  vol.  31  (8  R  R  R). 
Cattle  chutes  near  track,  p.  548,  vol.  31  (8  R  R  R). 
Cattle  guards,  p.  548,  vol.  31  (8  R  R  R). 
Cattle  guards  unsafe  to  employees  on  tracks,  p.  548,  vol.  31    (8 

R  R  R). 
Coal  chutes,  p.  548,  vol.  31  (8  R  R  R). 
Coal  pile,  p.  548,  vol.  31  (8  R.R  R). 
Concurring  negligence  of  master  and  fellow  servant,  p.  548,  vol. 

31  (8  R  R  R). 
Contract  exempting  employee   from  liability,  p.    548,  vol.   31    (8 

R  R  R). 
Contributory  negligence,  failure  of  employer  to  perform  positive 

duty.  p.  548,  vol.  31   (8  R  R  R). 
Contributory   negligence,   general    principles,    p.    548,    vol.    31    (8 

R  R  R). 
Contributory  negligence  in  acting  under  orders,  p.   548,   vol.   31 

(8  R  R  R). 
Contributorv  negligence  in  coupling  cars  in  motion,  p.  548,  vol. 

31   (8  R  R  R). 
Contributorv  negligence  in  getting  on  or  off  moving  cars,  p.  548, 

vol.  31  (R  R  R). 

ID— 13 
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Contributory  negligence  in  riding  in  improper  place  or  position, 

p.  548,  vol.  31  (R  R  R). 
Contributory   negligence    in    violating   rules,    p.    548,   vol.    31    (8 
R  R  R). 

Contributory  negligence  in  violating  rules  where  rule  not  en- 
forced or  employee  has  no  knowledge  thereof,  p.  548,  vol.  31 
(8  R  R  R).  _ 

Contributorv   negligence,   presumption   and   burden    of   proof,   p. 

548.  vol.  31  (8  R  R  R). 
Contributory   negligence,   question   for  jury    in   debatable   cases, 

p.  548,  vol.  31  (8  R  R  R). 
Contributory  negligence,  reliance  on  company^s  performance  of 

duty  no  excuse  for  employer's  failure  to  use  due  care,  p.  548, 

vol.  31  (8  R  R  R). 
Contributory  negligence,  violation  of  unreasonable   rule,  p.  548, 

vol.  31  (8  R  R  R). 
Contributory  negligence  where  duty  might  have  been  performed 

at  different  timie,  p.  548,  vol.  31  (8  R  R  R). 
Contributory  negligence  where  employee  occupies  improper  place 

through  no  fault  of  his  own,  p.  548,  vol.  31  (8  R  R  R). 
Contributory    negligence,    whether    employee     chargeable    with 

knowledge     of   danger,  and  right  to  rely   on  company's  per- 
formance of  duty,  p.  548,  vol.  31  (8  R  R  R). 
Derricks  near  track,  p.  548,  vol.  31  (8  R  R  R). 
Earth  and  stones  liable  to  fall  on  track,  p.  548,  vol.  31  (8  R  R  R). 
Effect  of  custom,  p.  548,  vol.  31   (8  R  R  R). 
Employers'  liability  acts,  p.  548,  vol.  31  (8  R  R  R). 
General  rule,  p.  548,  vol.  31  (8  R  R  R). 
General  rule,  illustrations,  p.  548,  vol.  31  (8  R  R  R). 
Lumber,  timber,  etc.,  on  track,  p.  548,  vol.  31  (8  R  R  R). 
Mail  cranes,  p.  548,  vol.  31  (8  R  R  R). 
Negligence   in   use   of   sewers  where   open   and   obvious   danger, 

p.  548,  vol.  31  (8  R  R  R). 
Overhead  bridges,  escaping  liability  by  giving  warning,   p.  548, 

vol.  31  (8  R  R  R). 
Overhead  bridges,  height  required,  p.  548,  vol.  31  (8  R  R  R). 
Overhead   bridges,   height   required   for    safety   of   brakeman   on 

high  cars,  p.  548,  vol.  31.  (8  R  R  R). 
Overhead  bridges,  warning  devices  to  be  properly  erected  and 

maintained,  p.  548,  vol.  31  (8  R  R  R). 
Overhead  wires,  p.  548,  vol.  31  (8  R  R  R). 
Projecting  cross  ties,  p.  548,  vol.  31   (8  R  R  R). 
Projecting  rock  in  cut  near  track,  p.  548,  vol.  31  (8  R  R  R). 
Risk  not  assumed  where  danger  light,  p.  548,  vol.  31  (8  R  R  R). 
Snow  and  ice  on  track,  p.  548,  vol.  31  (8  R  R  R). 
Snow  bank,  p.  548,  vol.  31  (8  R  R  R). 
Station-limit  boards,  p.  548,  vol.  31  (8  R  R  R). 
Stones,  gravel,  or  clinkers  on  track,  p.  548,  vol.  31  (8  R  R  R). 
Structures  erected  by  third  persons,  p.  548,  vol.  31  (8  R  R  R). 
Stumps,  p.  648,  vol.  31  (8  R  R  R). 
Support  arch  in  tunnel,  p.  548,  vol.  31  (8  R  R  R). 
Switch  stands,  p.  548,  vol.  31   (8  R  R  R). 

Telegraph  poles,  signal  posts,  etc.,  p.  548,  vol.  31  (8  R  R  R). 
Temporary  structures,  p.  548,  vol.  31  (8  R  R  R). 
Trees  liable  to  fall  on  track,  p.  548,  vol.  31  (8  R  R  R).    ' 
Uncovered  ditches,  p.  548,  vol.  31  (8  R  R  R). 
Water  tanks  and  spouts  near  track,  p.  548,  vol.  31  (8  R  R  R). 
Where  maintenance  not  negligence   as   to   employee  injured,  p. 

548.  vol.  31   (8  R  R  R). 
Whether  employee  having  knowledge  of  danger  chargeable  with 
contributory  negligence,  p.  548,  vol.  31  (8  R  R  R). 
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Liability  for  Injuxy  to  Employees  Caused  by  Defective  Railroad 
Bridges. 

Assumption  of  Risk. 

Defective  bridges,  p.  879,  vol.  25  (2  R  R  R). 
Overhead  and  covered  bridges,  p.  879,  vol.  25  (2  R  R  R). 
Risks  not  assumed,  defective  bridge  guards,  p.  879,  vol.  25  (2 
R  R  R). 

Contributory  Negligence. 

Absence  of  contributory  negligence  a  question  for  jury  where 
servant  was  injured  by  overhead  bridge,  p.  879,  vol.  25  (2 
R  R  R). 

Covered  bridges,  p.  879,  vol.  25  (2  R  R  R). 

No  defense  in  action  for  injury  to  servant  caused  by  over- 
head bridge,  p.  879,  vol.  25  (2  R  R  R). 

Overhead  bridges,  p.  879,  vol.  25  (2  R  R  R). 

Duties  and  Liabilities  of  Master  to  Servant. 

Liability  for  injuries  to  employees  caused  by  defective  railroad 

bridges,   duty  to   erect  telltales  or   whipping  straps,   p.   879, 

vol.  25  (2  R  R  R). 
Liability  for  injuries  to  employees  caused  by  defective  railroad 

bridges,  in  general,  p.  879,  vol.  25  (2  R  R  R). 
Liability  for  injuries  to  employees  caused  by  defective  railroad 

bridges,   overhead   and   covered   bridges,    p.    879,   vol.    25    (2 

R  R  R). 
Liability  for  injuries  to  employees  caused  by  excessive  speed 

and    speed   in    violation    of    ordinances,   p.    399,    vol.    24    (I 

R  R  R). 

Liability  of  Railroad  Companies  for  Injuries  to  Employees  from 
Unblocked  Frogs  or  Unguarded  Rails. 

Assumption  of  risk,  general  rule,  p.  508,  vol.  29   (6  R  R  R). 
Assumption    of    risk,    limitations    of    and    exceptions    to    general 

rule,  p.  508,  vol.  29  (6  R  R  R). 
Assumption  of  risk  of  noncompliance  with  statute   contrary  to 

public  policy,  p.  508,  vol.  29   (6  R  R  R). 
Assumption  of  risk,  statements  and  illustrations  of  general  rule, 

p.  508,  vol.  29  (6  R  R  R). 
Contributory  negligence  and  failure  of  railroad  to  comply  with 

statute,  p.  508,  vol.  29  (6  R  R  R). 
Contributory   negligence,    common-law   rule,   p.    508,   vol;    29    (6 

R  R  R). 
Decisions   limiting   or   opposing   common-law   rule,   evidence    of 

negligence,  p.  508,  vol.  29  (6  R  R  R). 
Decisions  limiting  or  opposing  common-law  rule,  negligence  at 

terminal  points  or  yards,  p.  508,  vol.  29  (6  R  R  R). 
Decisions  limiting  or  opposing  common-law  rule,  negligence  with 

respect  to  stations,  p.  508,  vol.  29  (6  R  R  R). 
In   absence   of    statute,   custom   and    usage,   p.    508,   vol.   29    (6 

R  R  R). 
In   absence   of  statute,   during  construction,   p.   508,   vol.   29    (6 

R  R  R). 
In  absence  of  statute,  failure  to  repair,  p.  508,  vol.  29  (6  R  R  R). 
In  absence  of  statute,  general  rule,  p.  508,  vol.  29  (6  R  R  R). 
In  absence  of  statute,  injury  to  arm,  p.  508,  vol.  29  (6  R  R  R). 
In   absence   of   statute,   statements   and   illustrations   of   general 

rule,  p.  508,  vol.  29  (6  R  R  R). 
Statutory  requirements,  aoplication  of  statute  to  split  switches, 

p.  508,  vol.  29  (6  R  R  R). 
Statutory   requirements,   assumption   of   risk,   p.   508,  vol.   29    (6 

R  R  R).  . 
Statutory  requirements,  in  general,  p.  508,  vol.  29  (6  R  R  R). 
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Statutory  requirements,  injury  to  employee  of  another  company, 

p.  508.  vol.  29  (6  R  R  R). 
Statutory    requirements,    reasonable    time    for    compliance    with 

statute,  p.  508,  vol.  29   (e  R  R  R). 
Statutory  requirements,  receiverships,  p.  508,  vol.  29  (6  R  R  R). 
Statutory  requirements,   who  are   employees   within  meaning  of 

employers'  liability  act  of  Ohio,  p.  508,  vol.  29  (6  R  R  R). 

Personal  Liability   of   Agents  or   Servants  to  Third  Persons  for 
Injuries  from  Negligence. 

Agent  or  Servant  Held  Liable — Illustrations. 

Admitting  water  into  defective  pipe — injury  to  first  floor  ten- 
ant—liability of  landlord's  agent,  p.  472,  vol.  43  (20  R  R  R). 
Agent's  failure  to  keep  wharf  in   repair  for  tenants — personal 

injury  to  third  party,  p.  472,  vol.  43  (20  R  R  R). 
Agent    with   knowledge   that   barn    door   on   tenant's   premises 

was    in    dangerous    condition — death    of   expressman,   p.   472, 

vol.  43  (20  R  R  R). 
Bridge   construction — fall   of* scaffold — removal   of   stay-laths — 

injury   to  hand — liability   of  constructor,   p.   470,   vol.   43   (20 

R  R  R). 
Cars  left  too  near  track  by  agent  of  gas  company— collision — 

liability   of   agent   to   railroad   company,   p.    469,   vol.   43    (20 

R  R  R). 
Collision — injury  to  engineer — negligence  of  other  engineer  in 

moving    his    train    from    branch    track    without    protection 

against  regular  train,  p.  468,  vol.  43  (20  R  R  R). 
Draining  cellar — negligence   in   construction    of   tunnel — injury 

to   adjoining   house — liability    of   agent,    p.   470,    vol.    43    (20 

R  R  R). 
Engineer  starting  train  without  warning,  with  knowledge  that 

car  coupler  was  between  cars,  p.  468,  vol.  43  (20  R  R  R). 
Failure    to    inspect    mine    ways — injury    to    miner — liability    of 

mine  foreman,  p.  470,  vol.  43  (20  R  R  R). 
Failure  to  keep  premises  in  repair — liability  of  lessor's   agent 

for  injuries  to  third  person,  p.  472,  vol.  43  (20  R  R  R). 
Failure  to  replace  sidewalk — injuries  to  pedestrian — liability  of 

agent  erecting  building,  p.  469,  vol.  43  (20  R  R  R). 
Fall  of  wall — bad  method  of  raising  it  or  inadequate  supports — 

death   of  workman — liability  of  architect,  p.  470,  vol.  43   (20 

R  R  R). 
Inexperienced  employee  set  to  work  upon  defective  and  dan- 
gerous   machine — liability    of    agent    of    corporation,    p.    471, 

vol.  43  (20  R  R  R). 
Injuries  committed  by  cattle — liability  of  agister,  p.   471,  vol. 

43   (20  R  R  R). 
Injury  to  brakeman — liability  of  conductor,  p.  468,  vol.  43  (20 

R  R  R). 
Injury  to  mail  clerk — liability  of  engineer,  p.   468,  vol.   43   (20 

R  R  R). 
Leaving  bundle  of  wire  upon  sidewalk — injury  to  pedestrian — 

liability  of  agent,  p.  470,  vol.  43  (20  R  R  R). 
Mis-routing   freight — liability    of    carrier   acting    as    agent    for 

another  carrier,  p.  469,  vol.  43  (20  R  R  R). 
Moving    building — negligence — liability     of    sub-contractor    to 

owner,  p.  470,  vol.  43  (20  R  R  R). 
Negligence  in  blasting — injury  to  highway  traveler — liability  of 

quarry  hand.  p.  469,  vol.  43  (20  R  R  R). 
Negligence    in    driving    team    over    plaintiff — joint    liability    of 

driver  and  owner,  p.  471,  vol.  43  (20  R  R  R). 
Negligence  of  volunteer  in  directing  work  on  land  of  another — 

injury  to  property  of  third  person,  p.  472,  vol.  43  (20  R  R  R). 
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Ne^lififent  construction  of  wall — personal  injuries — liability  of 
contractor's  superintendent,  p.  471,  vol.  43  (20  R  R  R). 

OrderinK  removal  of  closet  acting  as  stop — fall  of  truck  from 
rails — injury  to  carpenter — failure  of  corporation's  superin- 
tendent to  discover  danger,  p.  469,  vol.  43  (20  R  R  R). 

Pit  dug  by  permission  of  landowner — absence  of  lateral  sup- 
port— injury  to  land  of  another,  p.  471,  vol.  43  (20  R  R  R). 

Receiver  with  knowledge  of  defects  in  equipment  of  train — 
personal  liability  for  accidents,  p.  471,  vol.  43  (20  R  R  R). 

Repairing  bridge — failure  to  adopt  precautions  for  protection 
of  workmen — liability  of  agent,  p.  470,  vol.  43  (20  R  R  R). 

Running  locomotive  against  person — liability  of  engineer,  p. 
468.  vol.  43  (20  R  R  R). 

Sending  wrong  telegraph  message — liability  of  telegraph  com- 
pany, p.  469,  vol.  43  (20  R  R  R). 

Servant's  failure  to  close  gap  in  fence — injury  to  escaped  hogs, 
p.  471.  vol.  43  (20  R  R  R). 

Servant's  participation  in  management  of  dangerous  machine, 
p.  471,  vol.  43   (20  R  R  R). 

Trap-door  left  insecure  and  unguarded — liability  of  agent  by 
whom  it  was  constructed,  p.  469,  vol.  43  (20  R  R  R). 

Agent  or  Servant  Held  Not  Liable — Illustrations. 

Agent's  malicious  failure  to  keep  drain  open — injury  to  land, 
p.  466,  vol.  43  (20  R  R  R). 

Construction  of  sewer — cave-in — failure  to  warn  workman — 
liability  of  foreman,  p.  467,  vol.  43  (20  R  R  R). 

Engineers*  strike — delay  in  transportation  of  freight,  p.  466, 
vol.  43  (20  R  R  R). 

Escape  of  gas — injury  to  mill  hand — negligence  and  incompe- 
tency of  superintendent,  p.  466,  vol.  43  (20  R  R  R). 

Explosion  of  locomotive — injury  to  passenger — liability  of  em- 
ployee for  failure  to  inspect  and  repair,  p.  467,  vol.  43  (20 
R  R  R). 

Failure  to  apply  principal's  money  to  payment  of  his  debt, 
p.  465,  vol.  43   (20  R  R  R). 

Failure  to  guard  ditch  dug  across  sidewalk — liability  of  la- 
borer for  personal  injuries,  p.  468,  vol.  43  (20  R  R  R). 

Failure  to  repair  balcony — death  of  tenant's  son — liability  of 
landlord's  agent,  p.  467,  vol.  43  (39  R  R  R). 

Failure  to  repair  drain  or  warn  tenant — personal  injuries — 
liability  of  landlord's  agent,  p.  467,  vol.  43  (20  R  R  R). 

Failure  to  repair — injury  to  tenant — liability  of  landlord's 
agent,  p.  467,  vol.  43  (20  R  R  R). 

Failure  to  transmit  order  for  sale  of  cotton  to  principal,  p. 
465,  vol.  43  (20  R  R  R). 

Fall  of  sawmill  platform — failure  to  inspect  and  repair — in- 
jury to  employee — liability  of  superintendent,  p.  466,  vol.  43 
(20  R  R  R). 

Height  of  dam — injury  to  upper  proprietor — liability  of  mill 
owner  s  agent,  p.  466,  vol.  43  (20  R  R  R). 

Improvement  of  stream — injury  to  property  of  third  party — 
liability  of  employees,  p.  466,  vol.  43  (20  R  R  R). 

Injury  to  building — negligent  work — liability  of  sub-con- 
tractors, o.  467,  vol.  43  (20  R  R  R). 

Injury  to  stock  impounded  by  agent — failure  to  give  proper 
care,  p.  468,  vol.  43  (20  R  R  R). 

Xegligence  in  constructing  stand  for  spectators— ^injury  to 
spectator — liability  of  constructor,  p.  466,  vol.  43  (20  R  R  R). 

Refusal  of  agent  to  transfer  stock,  p.  465,  vol.  43  (20  R  R  R). 

Tenant's  negligence  in  use  of  cooking  range — injury  to  ad- 
joining proprietor — liability  of  agent  on  account  of  his 
refusal  to  pay  for  removing  range,  p.  467,  vol.  43  (20 
R  R  R). 


198  INDEX  TO  NOTES 

MASTER  AND  SERVANT— Continued. 

In  General. 

Abstract  rule  nullified,  p.  458,  vol.  43  (20  R  R  R), 

Civil  law — Delancy  v.  Rochereau  criticised,  p.  458,  vol.  43  (20 

R  R  R). 
Definitions  of  nonfeasance  and  misfeasance,  p.  458,  vol.  43  (20 

R  R  R). 
Inconsistent  decisions,  p.  457,  vol.  43  (20  R  R  R). 
Mechem  on  Agency,  p.  458,  vol.  43  (20  R  R  R). 
Misfeasance    preceded    by    nonfeasance,    p.    459,    vol.    43    (20 

R  R  R). 
Wharton  on  NejrliKence — distinction  between  nonfeasance  and 

misfeasance  not  maintainable,  p.  458,  vol.  43  (20  R  R  R). 

Liability    of    Negligent    Servant    for    Injuries    to    His    Fellow 
Servant. 

Assumption  of  risk  from   fellow   servant's  negligence,  p.   465, 

vol.  43  (20  R  R  R). 
Contra,  p.  465,  vol.  43  (20  R  R  R). 
Direction   of   use   of  unsafe   ladder — liability   of  master's  wife 

for  injury  to  her  fellow  servant,  p.  465,  vol.  43  (20  R  R  R). 
Effect  of  master's  approval  of  negligent  conduct,  p.  464,  vol.  43 

(20  R  R  R). 
Effect  of  master's  approval  of  negligent  conduct — means  and 

mode   of  setting  up  apparatus   selected  by  servant,  p.   464, 

vol.  43  (20  R  R  R). 
General  rule,  p.  464,  vol.  43  (20  R  R  R). 
Negligence  in  running  train — liability  of  engineer  for  death  of 

fellow  servant,  p.  465.  vol.  43  (20  R  R  R). 
Review  of  English  decisions,  p.  464,  vol.  43  (20  R  R  R). 

Malfeasance. 

Assault  by  railroad  employee,  p.  474,  vol.  43  (20  R  R  R). 

Chitty  on  Pleading,  p.  473,  vol.  43  (20  R  R  R). 

Conversion  for  benefit  of  master,  p.  474,  vol.  43  (20  R  R  R). 

Conversion  of  wheat  by  elevatpr  company,  p.  474,  vol.  43  (20 
R  R  R). 

Fraudulent  representations  by  insurance  agent,  p.  474,  vol.  43 
(20  R  R  R). 

General  rule,  p.  472,  vol.  43  (20  R  R  R). 

Malicious  excess  of  force  in  ejecting  passenger,  p.  474,  vol.  43 
(20  R  R  R). 

Nuisance,  p.  474,  vol.  43  (20  R  R  R). 

Servant  ordered  to  close,  and  keep  closed,  gate  of  insufficient 
dam — injury  to  land,  p.  474,  vol.  43   (20  R  R  R). 

Trespass — fajlure  of  agent  to  instruct  workman  as  to  bound- 
aries, p.  474,  vol.  43  (20  R  R  R). 

Trover,  p.  474,  vol.  43  (20  R  R  R). 

Misfeasance. 

Clark  &  Skyles  on  Agency,  p.  463,  vol.  43  (20  R  R  R). 

General  rule,  p.  461,  vol.  43  (20  R  R  R). 

Mechem  on  Agency,  p.  463,  vol.  43  (20  R  R  R). 

No  hardship  in  requiring  servant  to  respond  directly  to  injured 

party,  p.  463,  vol.  43  (20  R  R  R). 
Shearman    and    Redfield    on    Negligence — illustrations,    p.    463, 

vol  43  (20  R  R  R). 

Nonfeasance. 

Blackstone,  p.  460,  vol.  43  (20  R  R  R). 
General  rule,  p.  459,  vol.  43  (20  R  R  R). 
Mechem  on  Agency,  p.  461,  vol.  43  (20  R  R  R). 
Story  on  Agency,  p.  461,  vol.  43  (20  R  R  R). 
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Railroad's  Liability  for  Injury  to  Employee  of  Another  Company  as 
Affected  by  Concurring  Negligence  of  Fellow  Servant. 

General  rule  and  illustrations,  p.  34,  vol.  30  (7  R  R  R). 

Release  or  Limitation  by  Contract  of  Master's  Liability  for  Neg- 
ligence. 

Contracts  entered  into  prior  to  the  occurrence  of  the  injury, 
majority  rule,  p.  211,  vol.  26  (3  R  R  R). 

Contracts  entered  into  prior  to  the  occurrence  of  the  injury, 
minority  rule,  p.  211,  vol.  26  (3  R  R  R). 

Contracts  entered  into  prior  to  the  occurrence  of  the  injury, 
option  to  sue  or  accept  benefits  of  the  relief  department, 
validity  of  optional  contract,  p.  211,  vol.  26  (3  R  R  R). 

Contracts    entered    into    subsequent    to    the    occurrence    of    the 
injury,  release  fraudulentlv  obtained,  p.  211,  vol.  26  (3  R  R  R). 
.  Contracts    entered    into    subsequent    to    the    occurrence    of    the 
injury,  when  release  not  obtained  by  fraud  or  misrepresenta- 
tion, p.  211,  vol.  26  (3  R  R  R). 

In  General,  p.  211,  vol.  26  (3  R  R  R). 

Option  to  sue  or  accept  benefits  of  relief  department,  avoid- 
ance of  contract  by  employee,  p.  211,  vol.  26  (3  R  R  R). 

Option  to  sue  or  accept  benefits  of  relief  department,  election 
to  receive  benefits  as  barring  suit,  p.  211,  vol.  26  (3  R  R  R). 

Option  to  sue  or  accept  benefits  of  relief  department,  estoppel  ' 
to  sue,  p.  211,  vol.  26  (3  R  R  R). 

Servant's  Obedience  to  Orders  Exposing  Him  to  Unusual  Danger. 

Assumption  of  Risk. 

Boarding  moving  car  by  order  of  absent   conductor,   p.   377, 
vol.  35  (12  R  R  R). 

Boarding  moving  locomotive,  p.  377,  vol.  35  (12  R  R  R). 

Boarding  overcrowded  hand  car,  p.  377,  vol.  35  (12  R  R  R). 

Brakeman  injured  by  derailment  of  train  run  down  grade  by 
direction  of  conductor,  p.  377,  vol.  35  (12  R  R  R). 

Coupling  cars — unsuitable  links,  p.  377,  vol.  35  (12  R  R  R). 

Coupling  moving  cars,  p.  377,  vol.  35  (12  R  R  R). 

Dangerous  machinery,  p.  377,  vol.  35  (12  R  R  R). 

Excavating  deeper  than  usual,  p.  377,  vol.  35  (12  R  R  R). 

Failure   to    provide    safe   place    to    work,    p.    377,    vol.    35    (12 
R  R  R). 

Fear  of  consequences  of  refusal  to  obey  orders,  general  rule, 
p.  377,  vol.  35  (12  R  R  R). 

Fear  of  consequences  of  refusal  to  obey  orders,  illustrations, 
p.  377,  vol.  35  (12  R  R  R). 

Fear  of  consequences  of  refusal  to  obey  orders,  lifting  heavy 
weight,  p.  377,  vol.  35  (12  R  R  R). 

Fear   of   consequences   of   refusal   to   obey   orders,   limitations 
and  exceptions  to  general  rule,  p.  377,  vol.  35  (12  R  R  R). 

Fear  of  consequences  of  refusal  to  obey  orders,  other  state- 
ments of  general  rule,  p.  377,  vol.  35  (12  R  R  R). 

Fear  of  consequences  of  refusal  to  obey  orders,  running  train 
when  danger  of  collision,  p.  377,  vol.  35  (12  R  R  R). 

General  rule,  p.  377,  vol.  35  (12  R  R  R). 

Illustrations  of  general  rule,  p.  377,  vol.  35  (12  R  R  R). 

Inexperienced   brakeman   injured   by   backing  car  while   coup- 
ling, p.  377,  vol.  35  (12  R  R  R). 

Inexperienced    employee — defective    couplings,    p.    377,    vol.    35 
(12  R  R  R). 

Inexperienced  employee   excavating — caving  of  river   bank,   p. 
377,  vol.  35  (12  R  R  R). 

In  general,  p.  377,  vol.  35  (12  R  R  R). 

Jumping  from  moving  train,  p.  377,  vol.  35  (12  R  R  R). 

Negligent  direction  of  work,  p.  377,  vol.  35  (12  R  R  R). 


200  INDEX  TO  NOTES 

MASTER  AND  SERVANT— Continued. 

Orders  inconsistent  with  rules,  adjustinjf  switch,  p.  377,  vol.  35 

(12  R  R  R). 
Orders    inconsistent    with    rules,    compliance    with    orders    or 

requests  of  those  not  in  authority,  p.  377,  vol.  35  (12  R  R  R). 
Orders  inconsistent  with  rules,  couplinjf  cars  under  conductor's 

orders,  p.  377,  vol.  35   (12  R  R  R). 
Orders  inconsistent  with  rules,  death  of  section  hand,  improper 

order  of  foreman,  p.  377,  vol.  35   (12  R  R  R). 
Orders   inconsistent   with   rules,   engineers,  p..  377,   vol.   35    (12 

R  R  R). 
Orders    inconsistent   with    rules,   general    rule,    p.    377,   vol.    35 

(12  R  R  R). 
Orders  inconsistent  with  rules,  illustrations,  p.  377,  vol.  35   (12 

R  R  R). 
Orders  inconsistent  with  rules,  working  on  storage  tracks,   p. 

377.  vol.  35   (12  R   R  R). 
Other  statements  of  general  rule,  p.  377,  vol.  35  (12  R  R  R). 
Protected  by  order,  p.  377,  vol.  35  (12  R  R  R). 
Running  train  over  dangerous  road,  p.  377,  vol.  35  (12  R  R  R). 
Uncoupling  moving  cars,  p.  377,  vol.  35  (12  R  R  R). 
Using  dangerous  tool,  p.  377,  vol.  35  (12  R  R  R). 
Work    within    scope    of    employment,    boy    ordered    to    adjust 

belt  of  dangerous  machinery,  p.  377,  vol.  35  (12  R  R  R). 
Work  not  within  scope  of  employment,  foreman  of  construc- 
tion gang  ordered  to  do  switching,  p.  377,  vol.  35  (12  R  R  R). 
Work   not  within   scope   of  employment,   general   rule,   p.   377, 

vol.  35  (12  R  R  R). 
Work  not  within   scope  of  employment,  ignorance  of  custom 

of  leaving  hatchway  open  on  different  kind  of  boat,  p.  377, 

vol.  35  (12  R  R  R). 
Work   not   within    scope   of   employment,   illustrations,   p.    377, 

vol.  35  (12  R  R  R). 
Work    not   within    scope    of    employment,    laborer    ordered   to 

couple  cars,  p.  377,  vol.  35-  (12   R   R  R). 
Work   not   within    scope    of   emplovment,   master   estopped,   p. 

377,  vol.  35  (12  R  R   R). 
Work  not  within  scope  of  employment,  obeying  order  to  arrest 

trespasser,  p.  377, 'vol.  35  (12  R  R  R). 
Work  not  within    scope   of  employment,   other   statements   of 

general  rule,  p.  377,  vol.  35  (12  R  R  R). 
Work   not   within    scope    of   employment,    presumption    of   le- 
gality of  orders,  p.  377,  vol.  35  (12  R  R  R). 

Contributory  Negligence. 

Authority    of    conductor    to    waive    rules,   p.    377,    vol.    35    (12 

R  R  R). 
Boarding  moving  engine,  clothing  caught  on  defective  rail,  p. 

377,  vol.  35   (12  R  R  R). 
Boarding  moving  train,  p.  377,  vol.  35  (12  R  R  R). 
Carelessness   in   running   hand  car  to  place   of  work,   collision 

with  train,  p.  377,  vol.  35  (12  R  R  R). 
Compliance     with     rule     rendered     impossible     by     subsequent 

orders,  p.  377,  vol.  35  (12  R  R  R). 
Coupling  cars  Ijy  hand,  omission  to  give  instructions,  p.   377, 

vol.  35   (12  R  R  R). 
Coupling  cars  in  violation  of  rules,  p.  377,  vol.  35  (12  R  R  R). 
Customary  disregard  of  rules,  p.  377,  vol.  35  (12  R  R  R). 
Danger  not  apparent  to  servant,  p.  377,  vol.  35  (12  R  R  R). 
Emergencies,    boarding   fast    moving    car,    p.    377,   vol.    35    (12 

R  R  R). 
Emergencies,  coupling  cars  negligently  loaded,  p.  377,  vol.   35 

(12  R  R  R). 
Emergencies,    employee,   after   obeying   angry   order,    stepping 
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into    manhole    he    had    left    uncovered,    p.    377,    vol.    35    (12 
R  R  R). 
Emergencies,    failure    to    remember    that    car    is    without    end 

ladder,  p.  377,  vol.  35  (12  R  R  R). 
Emergencies,  ordered  to  apply  brakes  when  approaching  over- 
head bridge,  p.  377,  vol.  35  (12  R  R  R). 
/Emergencies,  walking  before  moving  engine  to  uncouple  cars, 

p.  377,  vol.  35  (12  R  R  R). 
Engine    ordered    to    make    certain    time,    p.    377,    vol.    35    (12 

R  R  R). 
Excavating,  caving  in  caused  by  heavy  timber,  p.  377,  vol.  35 

(12  R  R  R). 
Fear  of  discharge,  use  of  defective  hammer,  p.  377,  vol.  35  (12 

R  R  R). 
Fireman  running  train  where   danger  of  obstructions,   p.   377, 

vol.  35   (12  R  R  R).    . 
Flagman  passing  car  which  was  being  unloaded,  p.  377,  vol.  35 

(12  R  R  R). 
General  rule,  p.  377,  vol.  35  (12  R  R  R). 
Going    between    cars    to    make    coupling,    p.    377,    vol.    35    (12 

R  R  R). 
Illustrations  of  general  rule,  p.  377,  vol.  35  (12  R  R  R). 
'In  general,  p.  377,  vol.  35  (12  R  R  R). 
Jumping  from  moving  train,  p.  377,  vol.  35  (12  R  R  R). 
Knowledge  of  danger,  p.  377,  vol.  35  (12  R  R  R). 
Machinery  which  may  be  used  with  safety,  p.  377,  vol.  35   (12 

R  R  R). 
Making  "running  drill,"  p.  377,  vol.  35  (12  R  R  R). 
Mere  fact  that  danger  may  be  reasonably  apprehended,  p.  377, 

vol.  35  (12  R  R  R). 
Operating  hand   car,   collision   with    train,   p.   377,   vol.    35    (12 

R  R  R). 
Order  no  excuse  for  failure  to  exercise  due  care,  p.  377,  vol.  35 

(12  R  R  R). 
Orders   inconsistent   with    rules,   brakeman    riding   in   locomo- 
tive, p.  377,  vol.  35  (12  R  R  R). 
Orders  inconsistent  with  rules,  going  between  cars  to  couple 

by  hand,  p.  377,  vol.  35  (12  R  R  R). 
Orders  inconsistent  with  rules,  illustrations,  p.  377,  vol.  35  (12 

R  R  R). 
Orders  inconsistent  with  rules,  making  flying  switch  according 

to  custom,  p.  377,  vol.  35  (12  R  R  R). 
Other  statements  of  general  rule,  p.  377,  vol.  35  (12  R  R  R). 
Reliance  on  assurance  of  protection,  p.  377,  vol.  35  (12  R  R  R). 
Removing  hand  car  from   track  when   engine  is   approaching, 

p.  377,  vol.  35  (12  R  R  R). 
Removing  obstructions  from  before  approaching  train,  p.  377, 

vol.  35  (12  R  R  R). 
Running  engine  over  defective  track,  p.  377,  vol.  35  (12  R  R  R). 
Running  train   on  time   of  another  train,   p.   377,    vol.   35    (12 

R  R  R). 
Running  train  over  unsafe  track,  p.  377,  vol.  35  (12  R  R  R). 
Section  hands,  p.  377,  vol.  35  (12  R  R  R). 
Standing  on  pilot  to  uncouple  car  in  making  running  switch, 

p.  377,  vol.  35  (12  R  R  R). 
Tearing  down  shed,  ordered  to  cut  last  support,  p.  377,  vol.  35 

(12  R  R  R). 
Using  certain  implement,  master  estopped,  p.  377,  vol.  35   (12 

R  R  R). 
Using   defective   machinery   to   move    car,   p.   377,   vol.   35    (12 

R  R  R).  . 

Using  defective  tool,  p.  377,  vol.  35  (12  R  R  R). 
Using  hand  car  at  later  hour  than   usual,   p.   377,  vol.   35   (12 

R  R  R). 
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Working  under  car,  other  cars  backed  without  warning,  p.  377, 

vol.  35  (12  R  R  R). 
Work   not   within    scope   of   employment,   p.    377,   vol.   35     (12 

R  R  R). 
Work  not  within   scope   of  employment,  general  rule,  p.   377, 

vol.  35  (12  R  R  R). 
Work  not  within  scope  of   employment,   other   statements    of 

general  rule,  p.  377,  vol.  35  (12  R  R  R). 
Work  not  within  scope  of  employment,  rationale  of  doctrine, 

p.  377,  vol.  35  (12  R  R  R). 

Validity  of  Contracts  of  Emplosrment  Purporting  to  Exempt  Exn- 
ployer  from  Liability  for  Injuries  to  Servant  from  Negligence. 

Brakeman    required    to    examine    machinery,  p.   105,  vol.  28    (5 

R  R  R). 
In  general,  p.  105,  vol.  28  (5  R  R  R). 
Limitations    of    and  exceptions  to    general   rule,   assumption  of 

risk  from  defective  machinery,  p.  105,  vol.  28  (5  R  R  R). 
Limitations  of  and  exceptions  to  general  rule,  English  doctrine, 

p.  105,  vol.  28  (5  R  R  R). 
Limitations   of  and   exceptions   to   general    rule,   illustrations   of 

rule  that  prevailed  in  Georgia,  p.  105,  vol.  28  (5  R  R  R). 
Limitations   of  and  exceptions  to   general   rule,   parent's   release 

of  claims  for  injuries  to  child,  p.  105,  vol.  28  (5  R  R  R). 
Limitations  of  and  exceptions  to  general  rule,  railroad  acting  as 

private  carrier,  p.  105,  vol.  28  (5  R  R  R). 
Limitations  of  and  exceptions  to  general  rule,  rule  in   Georgia, 

p.   105,  vol.  28   (5  R  R  R). 
Paper  construed  not  to  stipulate  for  exemption  from  liability  for 

negligence,  p.  105,  vol.  28  (5  R  R  R). 
Statements    and  illustrations  of  general  rule,  p.  105,  vol.  28    (5 

R  R  R). 

What  Acts  of  a  Servant  Amounting  to  a  Tort,  Constitute  an  Actinia 
within  the  Scope  of  Emplojrment. 

Acts  held  to  be  within  scope  of  employment,  p.  431,  vol.  25   (2 

R  R  R). 
Acts  not  within  actual  or  apparent  scope  of  employment,  p.  431, 

vol.  25  (2  R  R  R). 
Test  of  master's  liability,  p.  431,  vol.  25  (2  R  R  R). 
The   determination  whether  a  given  act  is  within  the  scope  of 

employment  is  generally  a  question  for  the  jury,  p.  431,  vol.  25 

(2  R  R  R). 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  FREIGHT; 
CARRIERS  OF  PASSENGERS;  CHILDREN;  EVIDENCE; 
FELLOW  SERVANTS;  IMPUTED  NEGLIGENCE;  MAS- 
TER AND  SERVANT;  POSTAL  CLERKS;  STOCK, 
INJURIES  TO. 

Negligence,    Gross    Negligence,    Recklessness,    Wantonness,    and 
Willful  Negligence — Definitions. 

Accident. 

Accidents  as  occurrences  arising  from  the  carelessness  of  men, 

p.  256,  vol.  40  (17  R  R  R). 
Act    may    include    actionable    negligence,    p.    256,    vol.    40    (17 

R  R  R). 
Includes  actionable  negligence,  p.  255,  vol.  40  (17  "R  R  R). 
Inevitable  accident,  p.  255,  vol.  40  (17  R  R  R). 
"Mere  accident."  p.  257,  vol.  40  (17  R  R  R). 
Negligence    established    by    proof    of    occurrence    of    accident, 

p.  257,  vol.  40  (17  R  R  R). 
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Negligence  not  necessarily  excluded,  p.  256,  vol.  40  (17  R  R  R). 
Purely   accidental   and   unintentional   injury   may   be   cause   of 

action,  p.  256,  vol.  40  (17  R  R  R). 
"Purely  accidentally,"  p.  256,  vol.  40  (17  R  R  R). 
Undesigned  and  unexpected  event  from  human  agency,  p.  255, 

vol.  40  (17  R  R  R). 
Whether  word  may  include  actionable  negligence,  p.  255,  vol. 

40  (17  R  R  R). 
Word  held  inapplicable,  p.  257,  vol.  40  (17  R  R  R). 

Actionable  Negligence. 

Bishop  on  Noncontract  Law,  p.  250,  vol.  40  (17  R  R  R). 

Construction  of  hotel — use  of  unsafe  materials — injury  to  guest 
—liability  of  contractor,  p.  253,  vol.  40  (17  R  R  R). 

Defective  appliances  for  unloading  vessel  furnished  by  vendor 
of  coal — injury  to  vendee's  employee — liability  of  vendor,  p. 
254,  vol.  40.(17  R  R  R). 

Defective  article — ^injury  to  person  using  with  consent  of  pur- 
chaser— liability  of  vendor,  p.  253,  vol.  40  (17  R  R  R). 

Defective  article — injury  to  third  person — liability  of  manu- 
facturer, p.  253,  vol.  40  (17  R  R  R). 

Defective  article  sold  for  particular  use — injury  to.  third  per- 
son— ^liability  of  vendor,  p.  252,  vol.  40  (17  R  R  R). 

Defective  elevator  in  burning  building — injury  to  fireman — 
owner  not  liable,  p.  253,  vol.  40  (17  R  R  R). 

Defective  mail  coach  furnished  postmaster  general  by  con- 
tractor— injury  to  driver — action  against  contractor,  p.  252, 
vol.  40  (17  R  R  R). 

Elements  essential  and  peculiar  to  actionable  negligence,  p. 
251,  vol.  40  (17  R  R  R). 

Failure  to  keep  railroad  in  repair — right  of  action — general 
property  in  thing  injured  sufficient  without  possession,  p.  253, 
vol.  40  (17  R  R  R). 

Fall  of  chandelier  in  public  house,  injury  to  guest — action 
against  person  by  whom  it  was  hung,  p.  252,  vol.  40  (17 
R  R  R). 

Illustrations,  p.  252,  vol.  40  (17  R  R  R). 

Injury  to  car  placed  on  track  by  third  party  under  license 
obtained  from  railroad  in  his  own  name — right  of  owner  to 
recover  against  railroad  company,  p.  253,  vol.  40  (17  R  R  R). 

Injury  to  hirer  of  defectively  constructed  wagon — liability  of 
vendor,  p.  253,  vol.  40  (17  R  R  R). 

Must  cause  injury,  p.  254,  vol.  40  (17  R  R  R). 

Must  owe  duty  to  person  injured,  p.  251,  vol.  40  (17  R  R  R). 

Poison  labeled  as  harmless  medicine,  p.  254,  vol.  40  (17  R  R  R). 

Responsible  actor,  p.  251,  vol.  40   (17  R  R  R). 

Selling  article  with  knowledge  of  dangerous  defect — liability 
of  vendor  for  injury  to  third  party,  p.  254,  vol.  40  (17  R  R  R). 

Selling  dangerous  article  in  good  faith — vendor  not  liable  for 
injury  to  third  party,  p.  252,  vol.  40  (17  R  R  R). 

Shearman  and  Redfield  on  Negligence,  p.  250,  vol.  40  (17 
R  R  R). 

Smith  on  Negligence,  p.  250,  vol.  40  (17  R  R  R). 

Wharton  on  Negligence,  p.  250,  vol.  40  (17  R  R  R). 

Degrees  of  Negligence. 

Civil  law  and  common  law — same  definitions,  p.  258,  vol.  40 
(17  R  R  R). 

Civil  law  distinctions  recognized  by  common  law,  p.  259,  vol 

40  (17  R  R  R). 
Different  degrees  recognized,  p.  258,  vol.  40  (17  R  R  R). 
Distinctions  mainly  verbal,  p.  258,  vol.  40  (17  R  R  R). 
Jones  on  Bailment,  p.  259,  vol.  40  (17  R  R  R). 


204  INDEX  TO  NOTES 

NEGLIGENCE— Continued. 

Negligence   as   including  constructive   willfulness — pleading,    p. 

258,  vol.  40  (17  R  R  R). 
No    degrees    beyond    gross    and    slight,    p.    259,   vol.    40    (17 

R  R  R). 
Ranges  between  accident  and  fraud,  p.  258,  vol.  40.(17  R  R  R). 
Slight  care,  p.  259,  vol.  40  (17  R  R  R). 
Slight    care — want   of   extraordinary    care,    p.    260,    vol.   40    (17 

R  R  R). 
Slight  negligence — term  should  not  be  used  in  instruction,  p. 

260,  vol.  40  (17  R  R  R). 
Smith  on  Negligence,  p.  257,  vol.  40  (17  R  R  R). 
Wisconsin  decisions  reviewed,  p.  259,  vol.  40  (17  R.  R.  R). 
Gross  Negligence. 

All    less    degrees    included — pleading,  p.   266,  vol.    40    (17    R. 

R     R). 
Amounting  to  fraud — refusal  to  pay  insurance,  p.  265,  vol.  40 

(17  R    R    R). 
As  willfulness,  p.  261,  vol.  40  (17  R    R    R). 
Bailments,  p.   264,  vol.   40   (17   R    R    R). 
Care  used  by  person  habitually  negligent,  p.  261,  vol.  40   (17 

R    R    R). 
Conduct  of  person  of  common  sense  and  reasonable  skill,  but 

of   careless    habits — self    protection,    p.    263,    vol.    40    (17    R. 

R     R). 
Conscious    indifference    to    consequences,    p.    266,    vol.    40    (17 

R    R    R). 
Conscious    indifference    to    consequences^-constructive    willful- 
ness, p.  261,  vol.  40  (17  R    R    R). 
Constituted  by  no   degree   of   carelessness   or   inadvertence,   p. 

266,   vol.   40   (17   R    R    R). 
Criminal  negligence,  p.  266,  vol.  40  (17  R    R    R). 
Definitions  held  to  be  correct,  p.  260,  vol.  40  (17  R    R    R). 
Definitions  held  to  be  incorrect,  p.  267,  vol.  40   (17  R    R    R). 
Distinguished   from   willfulness,   p.   267,   vol.   40   (17   R    R     R). 
Does   not   include   ordinary   negligence,   p.   267,   vol,   40    (17   R. 

R     R). 
Every  failure  to  attain  standard  of  ordinary  care  is  not  gross 

negligence,  p.  268,  vol.  40  (17  R    R"  R). 
Evidence  of  fraud,  p.  263,  vol.  40  (17  R  R  R). 
Failure   to  exercise  care   required  by  law,   p.   261,   vol.   40    (17 

R     R     R). 
Failure  to  exercise  slight   care,   p.  263,   vol.   40   (17   R    R    R). 
Failure  to  use  care  of  person   of  careless  habits,   p.  263,  vol, 

40   (17   R    R    R). 
Fraud,  pp.  268,  269,  vol.  40  (17  R    R    R). 
Good  faith,  p.  266,  vol.  40   (17  R    R    R). 
Gross  neglect  confounded  with  willful  neglect,  p.  268,  vol.  40 

(17   R     R    R). 
Gross   negligence   as   evidencing  disposition   to   inflict   injury — 

slight    negligence — incorrect    definitions,    p.    268,    vol.    40    (17 

R    R     R). 
Higher   degree   of   negligence — erroneous   instructions,   p.    269, 

vol.  40   (17  R    R    R). 
Implied  malice,  p.  264,  vol.  40  (17  R    R    R). 
Inadvertence  not  included,  p.  267,  vol.  40  (17  R    R    R). 
Includes  intent,  actual  or  implied,  p.  267,  vol.  40  (17  R    R    R). 
Intentional   omission   of   duty  in   reckless   disregard   of  conse- 
quences, p.  265,  vol.  40  (17  R  R  R). 
Intentional  wrong,  p.   268,  vol.   40   (17   R    R    R). 
Intentional    wrong    or    implied    bad    faith    not    necessarily    in- 
cluded, p.  268,  vol.   40   ri7  R    R    R). 
Intentional  wrong  or  recklessness,  p.  263,  vol.  40  (17  R  R  R). 
Is  always  culpable,  p.  263,  vol.  40  (17  R    R    R). 
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Justifies  presumption  of  willfulness  or  wantonness,  p.  262,  voL 

40  (17  R    R    R). 
MaRna  culpa  of  civil  law,  p.  263,  vol.  40  (17  R    R    R). 
Malice,  p.   269,   vol.   40    (17   R    R    R). 
Management  of  railroad,  p.  263,  vol.  40  (17  R  R  R). 
May  amount  to  willfulness,  p.  262,  vol.  40  (17  R    R    R). 
May    be    equivalent    to    recklessness,    wantonness     or    inten-* 

tional  wronK,  p.  261.  vol.  40  (17  R    R    R). 
May  be  equivalent  to  willfulness,  p.  267,  vol.  40  (17  R    R    R). 
May  not  include  wantonness  or  recklessness,  p.  261,  vol.  40  (17 

R     R   R.) 
Mere  vituperative  epithet,  p.  266,  vol.  40   (17  R    R    R). 
Mere  want  of  ordinary  care,  p.  265,  vol.  40  (17  R    R    R). 
Mere  word  of  description,  p.  260,  vol.  40  (17  R    R    R). 
Merely    absence    of    care    required    by    circumstances,    p.    260, 

vol.  40   (17   R    R    R). 
Merely  want  of  ordinary  care,  p.  262,  vol.  40   (17  R  R  R). 
Morally  criminal,  p.  266,  vol.  40   (17  R    R    R). 
More  than  failure  to  exercise  care,  p.  264,  vol.  40  (17  R   R    R). 
No  dejjree  of  neffligence,  p.  262,  vol.  40  (17  R    R    R). 
No  such  legal  degree  of  negligence,  p.  260,  vol.  40  (17  R    R  R). 
Not  intentional  mischief,  nor  a  subject  of  comparison,  p.  262, 

vol.   40   (17   R    R    R). 
Not  willfulness,  p.  262,  vol.  40  (17  R    R    R). 
Not    willfulness    as    matter    of    law — defense    of    contributory 

negligence,  p.  268,  vol.  40  (17  R    R    R). 
Omission  of  care  exercised  by  thoughtless  men  for  their  own 

property,  p.  264,  vol.  40  (17  R    R    R). 
Person  struck  by  train  within  corporate  limits,  p.  265,  vol.  40 

(17  R    R    R). 
Rashness  and  wantonness,  p.  266,  vol.  40   (17  R    R    R). 
Recklessness,  p.  266,  vol.  40  (17  R    R    R). 

Recklessness  implying  bad  faith,  p.  268,  vol.  40   (17  R    R    R). 
Total  want  of  ordinary  care,  p.  269,  vol.  40  (17  R    R    R). 
Trains,  absence  of  slight  care  in  management  of,  p.  263,  vol. 

40    (17    R.    R    R). 
Used  as  equivalent  of  intentional  violation  of  rights  of  others 

— punitive  damages,  p.  261,  vol.  40  (17  R    R    R). 
Want  of  care  used  by  every  man  of  common  sense,  however 

inattentive,  p.  262,  vol.  40   (17  R    R    R). 
Want  of  extraordinary  care  usually  exercised  by  extraordina- 
rily careful  men,  p.  269,  vol.  40  (17  R  R  R). 
Want   of  ordinary   care   not   equivalent  to   gross   negligence — 

comparitive  negligence,  p.  267,  vol.  40   (17  R    R    R). 
Want  of  slight  diligence,  pp.  258,  262,  vol.  40  (17  R    R    R). 
Wanton    disregard    of   life   and   property,    p.   266,   vol.    40    (17 

R    R    R). 
Wanton  failure  to  prevent  injury  where  knowledge  of  eminent 

danger,  p.  267,  vol.  40   (17  R    R    R). 
Wanton  recklessness,  p.  266,  vol.  40  (17  R    R    R). 
Willful,  malicious,  or  fraudulent,  p.  269,  vol.  40  (17  R    R    R). 
Willful  misconduct,  p.  267,  vol.  .40  (17  R    R    R). 
Willfulness,  p.  269,  vol.  40   (17  R    R    R). 

Negligence. 

Actionable  negligence,  p.  250,  vol.  (17  R    R    R). 

A  relative  term,  p.  240,  vol.  40   (17  R    R    R). 

Austin's    "Lectures    on    Jurisprudence,"   p.     249,    vol.   40     (17 

R    R    R). 
Care   exercised   by   people   in    general,   p.    248,   vol.    40    (17    R. 

R    R). 
Care  exercised  by  prudent  person,  p.  248,  vol.  40  (17  R    R    R). 
Care  ordinarily  exercised  by  defendants  in  their  business  not 

the  test.  p.  246,  vol.  40  (17  R    R    R). 
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Care  required  by  law — interests  likely  to  be  affected,  p.  237, 

vol.  40  (17  R    R    R). 
Care   to  be  reasonably  expected  of  perspns  in  plaintiff's  sit- 
uation, p.  248,  vol.  40  (17  R    R    R). 
Care  used  by   great  majority  of  men,  p.  248,  vol.   40   (17  R, 

R     R). 
Care  used  by   ordinarily  prudent   persons  in  ordinary  affairs, 

p.  246,  vol.  40  (17  R    R    R). 
Care  used  for  protection  of  assisting^  sons,  p.  248,  vol.  40  (17 

R    R    R).' 
Carelessly    and    negligently   synonymous,    p.    249,   vol.    40    (17 

R    R    R). 
Combined  facts,  p.  249,  vol.  40  (17  R    R    R). 
Compared  with  fraud,  p.  239,  vol.  40  (17  R    R    R). 
(Ilonduct  of  ordinary  business  man  not  the  test,  p.  247,  vol.  40 

(17  R    R    R). 
Conduct  of  person   of  ordinary  prudence,  p.  238,   vol.  40    (17 

R     R     R). 
Conduct   of  prudent   and  honest  man,   p.   237,  vol.  40    (17   R. 

R    R). 
Conduct  of  reasonable  man,  p.  238,  vol.  40  (17  R    R    R). 
Contract  duties,   negligence  not  applicable  to  breaches  of,  p. 

249,  vol.  40  (17  R    R    R). 
Culpable    used    in    sense    of    blamable,  p.    249,  vol.  40    (17  R. 

R    R). 
Defective    highway — care    to    be    exercised    by    traveler — erro- 
neous instruction,  p.  247,  vol.  40  (17  R    R    R). 
Definition  held  to  be  correct,  p.  236,  vol.  40  (17  R  R  R). 
Diligence  synonymous  with  care,  p.  249,  vol.  40   (17  R   R  R). 
Due  care  and  ordinary  care  convertible  terms,  p.  249,  vol.  40 

(17   R  R  R). 
Failure  to  observe  rules  established  by  authority,  p.  248,  vol. 

40  (17  R    R    R). 
Failure  to  perform  legal  duty,  p.  237,  vol.  40  (17  R    R    R). 
Good    faith    of   injured    person    not    the    test,    p.    246,    vol.    40 

(17  R    R    R). 
Hired  horse — care   of   own   horses   by  generality   of  niankind, 

p.  237,  vol.  40  (17  R    R    R). 
Implies  intentional   disregard  of  duties  to  others,  p.  239,  vol. 

40   (17   R    R     R). 
Inadvertence,  p.  238,  vol.  40  (17  R  R  R). 
Jury  made  standard  of  propriety,  p.  247,  vol.  40  (17  R  R  R). 
Jury    made    standard    of    propriety — erroneous    instruction,    p. 

247,   vol.   40   (17   R  R  R). 
Knowledge,  or  neglect  to  obtain  knowledge,   of  duty,  p.  238, 

vol.  40  (17  R  R  R). 
May  be  evidence  of  fraud,  p.  239,  vol.  40  (17  R  R  R). 
May  consist  in  acting  or  in  failing  to  act,  p.  240,  vol.  40  (17 

R   R   R). 
Mind,  party's  state  of  ignored,  p.  250,  vol.  40  (17  R  R  R). 
Miscellaneous,  p.  249,  vol.  40  (R  R  R). 
Negligence  and  ordinary  care  correlative  terms,  p.  248,  vol.  40 

(17   R   R   R). 
Negligence,  heedlessness  and  rashness  compared  by  Austin,  p. 

249.  vol.  40  (17  R  R  R). 
Negligence  used  in   sens£  of  carelessness,  p.  249,  vol.  40   (17 

R   R   R). 
Negligense  used  without  qualifying  word,  p.  249.  vol.  40   (17 

R  R  R). 
Omission  to  perform  contract  duty,  p.  249,  vol.  40  (17  R  R  R). 
Operation  of  trains,  p.  237,  vol.  40  (17  R  R  R). 
Ordinary  care,  p.  247,  vol.  40  (17  R  R  R). 
Ordinary  care  equivalent  to  common  prudence,  p.  247,  vol.  40 

(17  R  R  R). 
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Ordinary  conduct  of  reasonable  and  prudent  person,  p.  288,  vol. 
40  (17  R  R  R). 

Protection  of  own  interests,  p.  246,  vol.  40   (17  R  R  R). 

Running  train  past  station,  p.  248,  vol.  40  (17  R  R  R). 

Standard  of  care  required,  p.  245,  vol.  40  (17  R  R  R). 

Standards  held  to  be  erroneous,  p.  246,  vol.  40  (17  R  R  R). 

"Want  of  care"  equivalent  to  want  of  proper  care — instruc- 
tion, p.  249,  vol.  40  (17  R  R  R). 

What  is  ordinary  care,  p.  247,  vol.  40  (17  R  R  R). 

Whether  act  can  be  declared  to  be  nefi:lij?ence  as  matter  of  law, 
p.  250,  vol.  40  (17  R  R  R). 

Negligence  a  Relative  Term. 

Command  of  means  to  avoid  injurinjs^  others,   p.  244,  vol.  40 

(17  R  R  R). 
Driving  spirited  horse   in   crowded  thoroughfare,   p.   244,   vol. 

40  (17  R  R  R). 
Driving  vehicle  along  country  road  and  through  city  streets, 

p.  244,  vol.  40   (17  R   R  R). 
Duties  and  relations  of  the  parties,  p.  243,  vol.  40  (17  R  R  R). 
Effect  of  infancy  of  injured  person,  p.  243,  vol.  40  (17  R  R  R). 
Fires  set  by  locomotives,  p.  245,  vol.  40  (17  R  R  R). 
Gross  negligence  where  high  degree  of  care  required,  p.  243, 

vol.  40  (17  R  R  R).  , 

Knowledge    of      party   to    be   considered,   p.    243,   vol.    40    (17 

R   R   R). 
Life  or  limb  endangered — amount  of  property  involved,  p.  244, 

vol.  40  (17  R  R  R). 
Management  of  moving  trains,  p.  244,  vol.  40  (17  R  R  R). 
Operating  trains  in  streets,  p.  244,  vol.  40  (17  R  R  R). 
Ordinary  care  in  one  case  gross  negligence  in.  another,  p.  243, 

vol.  40  (17  R  R  R). 
Where  consequences  likely  to  be  serious,  p.   244,  vol.   40   (17 

R  R  R). 

Negligence — Must  Cause  Injury. 

Wine  spilled  by  escaping  boy — liability  of  oursuer,  p.  255,  vol. 
40   (17  R   R  R). 

Recklessness. 

Does    not    necessarily    imply   willfulness,    p.    270,    vol.    40    (17 
R  R  R). 

Not  equivalent  to  wantonly  or  willfully,  p.  270,  vol.  40  (17 
R   R  R). 

Reckless  and  negligent  synonymous,  p.  269,  vol.  40  (17  R  R  R). 

Recovery  by  trespasser,  or  person  guilty  of  contributory  neg- 
ligence, p.  270,  vol.  40  ^17  R  R  R). 

Simple  negligence— legal  signification,  p.  269,  vol.  40  (17 
R   R   R). 

Wanton    disregard    of    all  consequences,    p.    270,  vol.    40   (17 
R  R  R). 
Scope  of  note,  p.  236,  vol.  40  (17  R  R  R). 

Wantonness. 

Act  or  omission,  p.  271)  vol.  40  (17  R  R  R). 
Actual  intent  to  cause  the  injury  not  essential,  p.  271,  vol.  40 
(17   R   R   R). 

Conscious  failure  to  exercise  due  care  after  discovery  of  peril, 

p.  271,  vol.  40  (17  R  R  R). 
Docs  not  include  willfulness,  p.  271,  vol.  40  (17  R  R  R). 
Entire  want  of  care  need  not  be  shown,  p.   272,  vol.  40    (17 

R  R  TO 
Evil  intent,  p.  272,  vol.  40  (17  R  R  R). 
Failure  of  engineer  to  use  all  means  at  his  command  known  to 
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*  successful  en^ifineers  after  discovering  plaintiff's  peril,  p.  272, 
vol.  40  (17  R  R  R). 

Indicates  more  than  inadvertence,  p.  272,  vol.  40  (17  R  R  R). 

Must  be  knowledge  that  conduct  will  probably  result  in  injury, 
p.  271,  vol.  40   (17  R   R  R). 

Reckless  sport,  p.  271,  vol.  40   (17  R  R  R). 

Recovery  by  trespasser,  or  person  guilty  of  contributory  neg- 
ligence, p.  272,  vol.  40  (IT  R  R  R). 

Term  wanton  as  adding  no  force  to  charge  of  carelessness,  p. 
271,  vol.  40  (17  R  R  R). 

Total  disregard  of  rights  of  others,  p.  271,  vol.  40  (17  R  R  R). 

Wantonness  and  recklessness  without  intent  to  inflict  injury, 
p.  273,  vol.  40   (17  R  R   R). 

Willfully  unrestrained  action,  p.  271,  vol.  40  (17  R  R  R). 

Willful  Negligence. 

Applies  only  to  actions  for  death,  under  Kentucky  statute — 
punitive  damages,  p.  277,  vol.  40  (17  R  R  R). 

Beach  on  Contributory  Negligence,  p.  277,  vol.  40  (17  R  R  R). 

Brakeman  killed  while  uncoupling — signal  given  by  fireman 
with  knowledge  of  brakeman's  position  and  of  engineer's 
ignorance  thereof,  p.  276,    vol.  40  (17  R  R  R).  . 

Bridge — voluntary  failure  to  remedy  perilous  defect,  p.  280, 
vol.  40  (17  R  R  R). 

Carelessness  and  willfullness  repugnant  terms,  p.  273,  vol.  40 
(17   R   R   R). 

Conscious  failure  to  use  reasonable  care  after  discovery  of 
peril — erroneous  instruction,  p.  278,  vqI.  40  (17  R  R  R). 

Consciousness  of  defect  and  probability  of  derailment  implied, 
p.   275,  vol.  40   (17   R   R  R). 

Death  caused  by  collision  between  trains — willfully  causing 
collision— pleading,   pp.   275,  277,  vol.   40   (17   R   R   R). 

Defective  street  railway  track — person  thrown  from  wagon — 
erroneous  instruction,  p.   278,  vol.  40   (17   R   R   R). 

Definitions  and  illustrations  held  to  be  incorrect,  p.  273,  vol. 
40   (17   R   R    R). 

Does  not  include  inadvertence,  p.  273,  vol.  40  (17  R  R  R). 

Express  or  implied  knowledge  of  danger,  and  intentional  fail- 
ure to  provide  against  it,  p.  280,  vol.  40  (17  R  R  R). 

Failure  to  stop  train  after  notice  of  danger,  p.  277,  vol.  40  (17 
R  R  R). 

Frightening  team — continuing  to  blow  whistle  needlessly  with 
knowledge  of  danger,  p.  276,  vol.  40   (17  R  R  R). 

Gross  negligence  and  recklessness  cannot  be  substituted  for 
willfulness  in  pleading,  p.  278,  vol.  40  (17  R  R  R). 

Gross  negligence  not  equivalent  to,  p.  278,  vol.  40  (17  R  R  R). 

Horses  pursued  by  train  and  forced  to  make  dangerous  leap, 
p.  276,  vol.  40  (17  R  R  R). 

Inapt  phrase,  p.  273,  vol.  40  (17  R  R  R). 

Intentional  failure  to  perform  manifest  duty,  p.  276,  vol.  40 
(17  R  R  R). 

Intentional  wrong,  p.  277,  vol.  40  (17  R  R  R). 

Intentional  wrong  or  recklessness,  p.  276,  vol.  40  (17  R  R  R). 

Intent  may  be  implied,  p.  279,  vol.  40  (17  R  R  R). 

Intent  to  inflict  injury  must  exist,  p.  274,  vol.  40  (17  R  R  R). 

Knowledge  of  proximity  of  team  not  conclusive  as  to  will- 
fulness in  blowing  whistle,  p.  278.  vol,  40  (17  R  R  R). 

Knowledge  that  conduct  will  probably  result  in  injury,  p.  276, 
vol.  40  (17  R  R  R). 

Malice  implied,  pp.  277,  280,  vol.  40   (17  R  R  R). 

Must  be  chargeable  with  knowledge  that  conduct  will  probably 
result  in  injury,  p.  275,  vol.  40   (17  R  R  R). 

Negligence  and  willfulness  incompatible  terms,  p.  273,  vol.  40 
(17    R    R    R). 
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Person  killed  by  train — insufficiency  of  allegation,  p.  279,  vol. 

40  (17  R  R  R). 
Purpose  of  inflicting  injury — knowledge  that  injury  will  result, 

p.  275,  vol.  40  (17  R  R  R). 
Quasi  criminal,  p.  276,  vol.  40  (17  R  R  R). 
Reckless   disregard   of   society   and   right,   p.    277,   vol.   40    (17 

R  R  R). 
Reckless  indifference  to   rights   of  others   not   full   equivalent, 

p.  279,  vol.  40  (17  R  R  R). 
Reckless  indifference  to  safety  of  the  public,  p.  277,  vol.  40  (17 

R   R   R). 
Recklessness,  pp.  276,  277,  vol.  40   (17  R  R  R). 
Recklessness    after    knowledge    of    peril,    p.    275,    vol.    40    (17 

R   R   R). 
Recklessness   as   tending   to   establish   willfulness,   p.   279,    vol. 

40  (17  R  R  R). 
Recklessness   equivatent  to  specific  intent,  p.  279,  vol.  40    (17 

R  R  R). 
Recklessness  where   actual   or  imputed  knowledge   of   danger, 

p.  275,  vol.  40  (17  R  R  R). 
Speed    in    violation    of   ordinance — accident    on    track,    p.    278, 

vol.  40  (17  R  R  R). 
Sufficiency  of  allegation — person  killed  by  train,  p.  274,  vol.  40 

(17  R  R  R). 
Whether   distinction   between   positive   intention   to   do   wrong 

and    indifference — erroneous   instruction,   p.    278,   vol.    40    (17 

R    R    R).         . 
Willful   and   wanton    nearly   synonymous,   p.    277,   vol.    40    (17 

R  R  R). 
Willfully  and  intentionally  are  synonymus  in  law,  p.  274,  vol 

40   (17  R  R  R). 
Willfully  causing  fire — direct  purpose  of  injuring  plaintiff  not 

implied  from  allegation,  p.  280,  vol.  40  (17  R  R  R). 
Willfulness    distinguished    from    wantonness,    p.    274,    vol.    40 

(17  R  R  R). 
Willfulness  implied  from  recklessness — injury  to  trespassers,  p. 

279,  40   (17   R   R   R). 
Willfulness  in  blowing  whistle — absence  of  knowledge  of  prox- 
imity of  team,  p.  276,  vol.  40  (17  R  R  R). 
Willful  not  synonymous  with  gross,  p.  279,  vol.  40  (17  R  R  R). 

NOISE. 

See  DAMAGES;    RAILROADS  IN  STREETS. 

NUISANCES—EFFECT  OF  LEGISLATIVE  SANCTION,  LAW- 
FULNESS  OF  BUSINESS  AND  EXERCISE  OF  SKILL  AND 
CARE. 

Consequential    injuries    from    construction    and    operation    of    rail- 
roads on  land  other  than  streets,  p.  567,  vol.  38  (15  R  R  R). 

Damages  Must  Be  Special. 

Access  to  cemetery — injunction,  p.  543,  vol.  38  (15  R  R  R). 
Coal  shed — noise — same  injury  sustained  by  others,  p.   543,  vol. 

38  (15  R  R  R). 
Frightening  teams — incidental  injuries,  p.  543,  vol.  38  (15  R  R  R). 
General  rule,  p.  541,  vol.  38  (15  R  R  R). 
Limitations  of  rule,  p.  542,  vol.  38  (15  R  R  R). 
Noise — case  must  be  very  special,  p.  544,  vol.  38  (15  R  R  R). 
Railroads — absence  of  special  injuries,  p.  542,  vol.  38  (15  R  R  R). 
Smoke  and  cinders — all  property  in  vicinity  injured,  p.  543,  vol. 

38  (15  R  R  R). 
Smoke — injuries  to  many  others,  p.  544,  vol.  38  (15  R  R  R). 

1  D— 14 
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Street  railway — location  on  portion  of  street  not  designated,   p. 

542,  vol.  38  (15  R  R  R). 
Telephone  poles,  p.  544,  vol.  38  (15  R  R  R). 
Unauthorized  occupation  of  street  by  railroad — right  to  enjoin, 

p.  542,  vol.  38   (15  R  R  R). 

Effect  of  Legislative  Sanction. 

Act  naturally  resulting  in  injury  to  private  property^-compensa- 
tion — legislative    intention — presumption,    p.    539,    vol.    38    (15 
R  R  R). 
All  equities  considered,  p.  529,  vol.  38  (15  R  R  R). 
Canal — flooding  land^-consequence  of  lawful  act,  p.  540,  vol.  38 

(15  R  R  R). 
Compensation — absence  of  legislative  requirement,  p.  527,  vol.  38 

(15  R  R   R). 
Compensation    where    injury    not    actionable    at    common    law — 

absence  of  statutory  provision,  p.  529,  vol.  38  (15  R  R  R). 
Confusion   and   noise — trains    and   cars — legislative   authority   no 

defense,  p.  539.  vol.  38   (15  R  R  R). 
Consequential  damages — not  a  taking,  p.  541,  vol.  38  (15  R  R  R). 
Consequential    damages    recovered — work   not    subject   to   abate- 
ment, p.  529,  vol.  38  (15  R  R  R). 
Corporations  acting  for  private  profit — compensation,  p.  538,  vol. 

38  (15  R  R  R). 
Dam  across,  navigable   water — overflowing   private   land,   p.    539, 

vol.  38  (15  R  R  R). 
Dam — flowing  back  upon  private  land — injunction,  p.  539,  vol.  3S 

(15  R  R   R). 
Dam  to  improve  navigation — destruction  of  mill  site,  p.  528.  vol. 

38  (15  R  R  R). 
Discomfort  to  be   endured  for   public   good,   p.   527,   vol.  38    (15 

R  R  R). 
In  actions  by  state,  abutment  of  elevated  railway,  p.  524,  vol.  38 

(15  R  R  R). 
In  actions  by  state,  authorized  obstruction  of  public  road,  p.  525, 

vol.  38  (15  R  R  R). 
In  actions  by  state,  bawdy  house,  p.  525,  vol.  38  (15  R  R  R). 
In  actions   by  state,  business  conducted  in   proper  manner   and 

location  designated,  p.  525,  vol.  38  (15  R  R  R). 
In  actions  by  state,  canal  purchased  from  state,  p.  525,  vol.  38 

(15  R  R  R). 
In  actions  by  state,  general  rule,  p.  523,  vol.  38  (15  R  R  R). 
In  actions  by  state,  highways  and  other  things  over  which  public 

has  control,  p.  524,  vol.  38  (15  R  R  R). 
In  actions  by  state,  illustrations,  p.  525,  vol.  38  (15  R  R  R). 
In  actions  by  state,  improper  use  of  railroad  in  street,   p.  525, 

vol.  38  (15  R  R  R). 
In   actions    by   state,   license   to    manufacture    fertilizers,    p.    525, 

vol.  38  (15  R  R  R). 
In  actions  by  state,  location  and  height  of  dam  specified,  p.  525, 

vol.  38  (15  R  R  R). 
In  actions  by  state,  municipal  powers,  p.  525,  vol.  38  (15  R  R  R). 
In   actions   by   state,   other   statements    of  general   rule,    p.    524. 

vol.  38  (15  R  R  R). 
In    actions    by    state,    railroads    in    streets,    p.    524,    vol.    38    (15 

R  R  R). 
In  actions  by  state,  statute   must  be  strictly  construed,  p.  525, 

vol.  38  (15  R  R  R). 
In  actions  by  state,  works  of  internal  improvements  transferred 

to  private  corporations,  p.  525,  vol.  38  (15  R  R  R). 
Injuries   to   private   property,    general    rule,  .p.    536,    vol.    38    (15 

R  R  R). 
Injuries   to  private   property,   other   statements   of  general    rule, 
p.  537,  vol.  38  (15  R  R  R). 


INDEX  TO  NOTES  211 

NUISANCES,   ETC.— Continued. 

Injury  necessarily  resulting  from  proper  construction — damages 

— absence  of  charter  remedy,  p.  539,  vol.  38   (15  R  R  R). 
Levees— overflows — not  a  taking,  p.  541,  vol.  38  (15  R  R  R). 
Must  be  forfeiture  of  chartered  rights  or  suit  authorized  by  law, 

p.  527,  vol.  38  (15  R  R  R). 
Navigable  stream — mining  debris — injuries  to  lower  proprietor — 

compensation — constitutional  law,  p.  540,  vol.  38  (15  R  R  R). 
No   right   of  action    where    enjoyment   of  property   not   directly 

disturbed,  p.  527,  vol.  38  (15  R  R  R). 
Noxious  vapors — private  as  well  as  public  nuisance,  p.  540,  vol. 

38  (15  R  R  R). 
Obstruction   of  street — liability   limited   by   principles   governing 

actions  for  negligence,  p.  528,  vol.  38  (15  R  R  R). 
Operation    of    railroad — noise — legislative    authority    no    defense, 

p.  540,  vol.  38  (15  R  R  R). 
Private    nuisances,     consequential     damages — right     creature     of 

statute,  p.  527,  vol.  38  (15  R  R  R). 
Private  nuisances — general  rule,  p.  526,  vol.  38  (15  R  I^  R). 
Private  wrongs,  p.  538,  vol.  38  (15  R  R  R). 
Property   "injured" — construction   of  constitutional   provision,   p. 

541,  vol.  38  (15  R  R  R). 
Public    improvement — vessel    prevented    from    entering    dock,    p. 

528,  vol.  38   (15  R  R   R). 
Public  work  for  federal   government — liability   of  contractor,   p. 

528,  vol.  38  (15  R  R  R). 
Public  work  for  private  profit — corporation  not  vested  with  sov- 
ereign's immunity,  p.  538,  vol.   38   (15  R  R  R).' 
Railroad    engine    house    and    repair    shops    located    near    church, 

p.  540.  vol.  38  (15  R  R  R). 
Railroads — smoke,   noise   and   vibration^— necessary    concomitants 

of  use  of  franchise  distinguished  from  wrongs,  p.  541,  vol.  38 

(15  R  R  R). 
Ringing  mill   bell — subsequent   legislative   authority,   p.    528,   vol. 

38  (15  R  R  R). 
Sewers — discomfort — special  injury,  p.  538,  vol.  38  (15  R  R  R). 
Slaughter  house — bar  to  injunction  in  advance,  p.  529,  vol.  38  (15 

R  R  R). 
Small  nuisances  may  be  authorized,  p.  528,  vol.  38  (15  R  R  R). 
Special  damages  from  public  nuisance,  p.  538,  vol.  38  (15  R  R  R). 
Steam  engine — municipal  license,  p.  529,  vol.  38  (15  R  R  R). 
Steam  engines  and  furnace — burden  of  proving  compliance  with 

statute,  p.  529.  vol.  38  (15  R  R  R). 
Telephone    wires — ^lightning — noise — extra    insurance — injunction, 

p.  529.  vol.  38  (15  R  R  R). 

Exercise  of  Care  and  Skill. 

Coal    bins — necessary    location — exercise    of    care — injunction,    p. 

585.  vol.  38  (15  R  R  R). 
Factory — noxious  vapors,  p.  585,  vol.  38  (15  R  R  R). 
General  rule,  p.  584.  vol.  38  (15  R  R  R). 
Lawful  business— exercise  of  care  no  defense,  p.  584,  vol.  38  (15 

R  R  R). 
Smelting     works — unwholesome     gases — suitable     location     and 

proper  operation,  p.  585,  vol.  38  (15  R  R  R). 
Stock  yards— location — good  faith — exercise  of  care — injunction, 

p.  585,  vol.  38  (15  R  R  R). 
Use  of  dangerous  materials,  p.  585,  vol.  38  (15  R  R  R). 

Lawful  Business. 

Dense  smoke  for  twelve  hours  twice  a  month,  p.  583,  vol.  38  (15 

R  R  R). 
Distillery — noise  and  smoke  and  noise,  p.  584,  vol.  38  (15  R  R  R). 
Evidence  must  be  convincing,  p.  584,  vol.  38  (15  R  R  R). 
General  rule,  p.  582,  vol.  38  (15  R  R  R). 
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Illustrations,  p.  582,  vol.  38  (15  R  R  R). 

Manufactory — subsequent   erection   of   residence,   p.   583,  vol.    38 

(15  R  R  R). 
Offensive  odors  not  producinj?  disease,  p.  583,  vol.  38  (15  R  R  R). 
Other  statements  of  rule,  p.  582,  vol.  38  (15  R  R  R). 
SlauRhter  house— noises,  p.  583,  vol.  38   (15  R  R  R). 
Smoke — noises-odors  not  injurious  to  health — injunction,  p.  583, 

vol.  38  (15  R  R  R). 
Stable  in  city,  p.  583,  vol.  38  (15  R  R  R). 
Steam  whistles,  p.  584,  vol.  38  (15  R  R  R). 

Negligence  or  Want  of  Skill. 

General  rule,  p.  586,  vol.  38   (15  R  R  R). 

Illustrations,  p.  586,  vol.  38  (15  R  R  R). 

Negligence  in  construction  or  operation  of  railroad— general 
rule.  p.  586,  vol.  38  (15  R  R  R). 

Negligence  in  use  of  grant — damages — express  legislative  ex- 
emption, p.  586,  vol.  38  (15  R  R  R). 

Obligation  not  to  injure  another — maxim  applicable  to  railroad — 
negligence,  p.  587;  vol.  38  (15  R  R  R). 

Overflow  of  water — negligent  construction  of  railroad,  p.  586, 
vol.  38  (15  R  R  R). 

Railroad — injuries  must  be  necessary  result  of  proper  construc- 
tion and  operation,  p.  587,  vol.  38  (15  R  R  R). 

Sewers — percolation,  p.  586,  vol.  38  (15  R  R  R). 

Terminal  yard — improper  construction  or  operation,  p.  587,  vol. 
38  (15  R  R  R).  ' 

Watercourse  —  unnecessary  diversion  —  cheaper  construction — 
grant  of  railroad  right  of  way,  p.  587,  vol.  38  (15  R  R  R). 

Railroads. 

Bridge — obstruction  of  stream,  p.  570,  vol.  38  (15  R  R  R). 
Coal   hoist    near    residence — annoyance    and    discomfort,    p.    57o, 

vol.  38  (15  R  R  R). 
Consequential    damages — absence    of    legislative    requirement,    p. 

573,  vol.  38  (15  R  R  R). 
Consequential  damages — additional  compensation — legislative   re- 
quirements, p.  574,  vol.  38  (15  R  R  R). 
Consequential  injuries  from  construction  and  operation— common 

law.  p.  573,  vol.  38  (15  R  R  R). 
Convenient  transaction  of  lawful  business — house  rendered  unfit 

for  residence,  p.  571,  vol.  38  (15  R  R  R). 
Dam    constructed    by    county — maintenance    by    railroad— over- 
flowing land,  p.  570,  vol.  38  (15  R  R  R). 
Dam — unwholesome  ga^es,  p.  573,  vol.  38  (15  R  R  R). 
Diversion    of    surface    water — careful    construction    of    necessary 

ditch — overflowing  land,  p.  572,  vol.  38  (15  R  R  R). 
Diversion  of  watercourse,  p.  568,  vol.  38  (15  R  R  R). 
Electric    railway    crossing    steam    railroad,    p.    568,    vol.    38    (15 

R  R  R). 
Elevated   railroad  on  private  land — rights  of  owner  of  land  on 

opposite  side  of  street,  p.  567,  vol.  38  (15  R  R  R). 
Embankment — dwellings  injured  by  pressure,  p.  571,  vol.  38  (15 

R  R  R). 
Embankment — ingress    and    egress   prevented — damages — absence 

of  legislative  requirement,  p.  574,  vol.  38  (15  R  R  R). 
Exercise  of  powers — conformity  to  private  rights,  p.  572,  vol.  38 

(15  R  R  R). 
Incidental    injuries    to    property    not    taken,    p.    569,   vol.    38    Cl5 

R  R  R). 
Injuries    necessarily    caused    to    nearby    premises — noise,    smoke 

and  vibration,  p.  569.  vol.  38  (15  R  R  R). 
Injuries   necessarily   resulting   from   construction   and   operation, 

p.  572,  vol.  38  (15  R  R  R). 
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Injuries  necessarily  resulting!:  from  construction  and  operation — 

ri^ht  to  enjoin,  p.  570,  vol.  38  (15  R  R  R). 
Land  not  taken — damages  recoverable— constitutional   provision, 

p.  573,  vol.  38  (15  R  R  R). 
Lateral  support,  p.  574,  vol.  38   (15  R  R  R). 
LiRht  and  air— obstruction,  p.  568,.  vol.  38  (15  R  R  R). 
Making  up  trains — injuries  to  dwellinf2:s — absence  of  negligence 

or  abuse  of  franchise,  p.  570,  vol.  38  (15  R  R  R). 
Noise — eminent  domain — damages,  p.  568,  vol.  38  (15  R  R  R). 
Nonabutting    property — dust    and    smoke    from    coal    chute — ab- 
sence of  negligence,  p.  569,  vol.  38  (15  R  R  R). 
Nonabutting  property — smoke  and  vibration,  p.  569,  vol.  38   (15 

R  R  R). 
Not  made  liable  for  consequential  damages — powers  not  exceeded 

and  absence  of  negligence,  p.  376,  vol.  38  (15  R  R  R). 
Polluting    pond— dumping    offensive    materials — remedy,    p.    568, 

vol.  38  (15  R  R  R). 
Restoration  of  highway — railroad   as  a   public  authority,  p.   572, 

vol.  38  (15  R  R  R). 
Running  trains  on  highway — absence  of  negligence  or  excessive 

use,  p.  570,  vol.  38  (15  R  R  R). 
Standing     cars — malodorous     freight^noises — vibration — absence 

of  negligence  or  want  of  skill,  p.  571,  vol.  38  (15  R  R  R). 
Standing  trains — noise  and  smoke,  p.  569,  vol.  38  (15  R  R  R). 
Stockyard — statute  requiring  freight  to  be  received  and  carried 

promptly — proper  location  and  absence  of  negligence,   p.   575, 

vol.  38  (15  R  R  R). 
Surface  water — overflow  caused  by  existence  of  railroad,  p.  570, 

vol.  38  (15  R  R  R). 
Unusual  and  unnecessary  noises,  p.  568,  vol.  38  (15  R  R  R). 
Use   of  highway — consequential  injuries — absence   of  negligence, 

p.  570,  vol.  38  (15  R  R  R). 

Railroads  in  Streets. 

Absence  of  negligence  in  operation,  p.  546, , vol.  38  (15  R  R  R). 
Abutter's   interest  in   street — Ohio   doctrine,   p.   566,  vol.   38    (15 

R  R  R). 
Access  to  nonabutting  property  rendered  less  convenient,  p.  564, 

vol.  38  (15  R  R  R). 
Appropriating    street    to    other     uses — encroaching    on    private 

property— compensation,  p.  562,  vol.  38   (15   R  R  R). 
Authority   to   construct   bridge — pier   in   street — right   to   enjoin, 

p.  564,  vol.  38  (15  R  R  R). 
Bridge   over   railroad — consequential    injuries   from   construction, 

p.  564,  vol.  38  (15  R  R  R). 
Bridge  over  street  with  both  abutments  on  railroad's  land— ex- 
clusion of  light  and  air  only  elements  of  damages,  p.  551,  vol. 

38  (15  R  R  R). 
Car  barn — noises — ^proper  location,  p.  549,  vol.  38  (15  R  R  R). 
Change   of   grade — consequential   injuries — not   a   taking,   p.    560, 

vol.  38  (15  R  R  R). 
Compensation    not    provided    for — constitutionality    of    statute — 

mere  consequential  injuries  from  construction,  p.  562,  vol.  38 

(15  R  R  R). 
Compliance    with    statute    and    ordinances — absence    of    culpable 

negligence  in  operating,  p.  548,  vol.  38  (15  R  R  R). 
Consequential     injuries     from     construction — constitutional     pro- 
vision, p.  559,  vol.  38  (15  R  R  R). 
Consequential  injuries   from  construction — depreciation   in  value 

of  nonabutting  property,  p.  564,  vol.  38  (15  R  R  R). 
Consequential  injuries  from  operation,  general  rule,  p.   544,  vol. 

38  (15  R  R  R). 

Consequential    injuries    from    operation,    other    statements,    and 
illustrations,  of  general  rule,  p.  545,  vol.  38  (15  R  R  R). 
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Construction    and   operation    of   two    tracks    under    authority    to 

construct  only  one,  p.  555,  vol.  38  (15  R  R  R). 
Construction — failure    to    compensate — right    to    enjoin,    p.    561, 

vol.  38  (15  R  R  R). 
Construction — impairment  of  incorporal  rights  a  taking;  of  abut- 

tinjjr  property,  p.  566,  vol.  38  (15  R  R  R). 
Construction  in  cut — not  a  taking  of  abutting  property — right  to 

enjoin,  p.  567,  vol.  38  (15  R  R  R). 
Construction — injuries    indirectly    resulting,    p.    563,    vol.    38    (15 

R  R  R). 
Construction — material    injury    to    abutting    property— compensa- 
tion— injunction,  p.  566,  vol.  38  (15  R  R  R). 
Construction — not    a    taking    of    private    property — consequential 

injuries — right  to  enjoin,  p.  563,  vol.  38  (15  R  R  R). 
Construction — not  deprived  of  access  to  property,  p.  562,  vol.  38 

(15  R  R  R). 
Construction— obstruction — special    injury,    p.    561,    vol.    38    (15 

R  R  R). 
Depot  in  street — not  entitled  to  compensation,  p.  561,  vol.  38  (15 

R  R  R). 
Deprivation   of   ordinary    enjoyment    of    property — compensation 

must  be  provided  for,  p.  557,  vol.  38  (15  R  R  R). 
Discomforts  and  inconveniences  from  construction,  p.   559,   vol. 

38  (15  R  R  R). 
Discomforts    caused    by    passing    trains — injured    only    in    very 

special  cases,  p.  550,  vol.  38  (15  R  R  R). 
Disturbing   divine   worship— public    interests    paramount,    p.    552, 

vol.  38   (15  R  R  R). 
Disturbing    divine    worship^public    nuisance — damages    not    re- 
coverable, p.  550,  vol.  38  (15  R  R  R). 
Disturbing   divine   worship — railroad   hydrant — necessity   of   rail- 
road no  defense,  p.  553,  vol.  38  (15  R  R  R). 
Divine  worship  interrupted — answer  held  sufficient,  p.  546,  vol.  38 

(15  R  R  R). 
Egress    interfered    with — right    to    enjoin,    p.    559,    vol.    38    (15 

R  R  R). 
Electric  railway — construction  in  narrow  street — not  a  taking  of 

abutting  property — right  to  enjoin,  p.  563,  vol.  38  (15  R  R  R). 
Electric   railway — special   injuries — right    to   enjoin   construction, 

p.  559,  vol.  38   (15  R  R  R). 
Elevated  railroad — compensation — injunction,   p.  566,  vol.   38   (15 

R  R  R). 
Elevated     railway — noise — compensation,     p.     548,     vol.     38     (15 

R  R  R). 
Elevated  railway   posts — authorized  location,  p.   558,   vol.   38   (15 

R  R  R). 
Embankment  at  crossing — travel  obstructed  and  diverted — dam- 
ages, p.  561,  vol.  38  (15  R  R  R). 
Excavation — embankment — lateral     support — light — consequential 

damages  from  construction  not  included  in  award,  p.  559,  vol. 

38  (15  R  R  R). 
Excavations — necessary    change    of    grade,    p.    563,    vol.    38    (15 

R  R  R). 
Failure   to  ballast   roadbed — ingress   and   egress   not   destroyed — 

absence  of  evidence  of  conditions  of  privilege,  p.  561,  vol.  38 

(15  R  R  R). 
Fee  in  public — compensation — absence  of  statutory  requirement — 

injuries  from  operation  to  premises  not  taken,  p.   546,  vol.  38 

(15  R  R  R). 
Frightening  teams — noise  and  smoke — injury  not  special,  p.  551, 

vol.  38  (15  R  R  R). 
Frightening  teams — obstruction   of  access — overhead   railroad,   d. 

551,  vol.  38  (15  R  R  R). 
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Grading  streets — doctrine   equally  applicable   to   construction   of 

railroad,  p.  565,  vol.  38  (15  R  R  R). 
HiRhway---<iiversion — widening — absence    of    charter    authority — 

approval    of   town    council — special    injuries — damages,    p.    567, 

vol.  38  (15  R  R  R). 
Horse  railway — proper  construction,  p.  560,  vol.  38  (15  R  R  R). 
Improper   exercise   of   right    to    use    street,    p.    554,    vol.    38    (15 

R  R  R). 
Incidental   injuries   from   operation — private   property   for   public 

use  without  compensation — rule  reconciled  with  constitutional 

provision,  p.  549,  vol.  38  (15  R  R  R). 
Incorporeal  hereditaments — right  of  lot  owners  as  inviolable  as 

the  property  in  the  lots,  p.  555,  vol.  38  (15  R  R  R). 
Ingress  and  egress — excessive  use  of  street,  p.  557,  vol.   38   (15 

R  R  R). 
Infi^ress  and  egress  interfered  with  by  operation — municipal  grant 

no  defense,  p.  556,  vol.  38  (15  R  R  R). 
Ingress    and    egress — light   and    air — necessary   and    unnecessary 

obstructions — special  damages,  p.  557,  vol.  38  (15  R  R  R). 
Ingress    and    egress — obstruction — unlawful    or    excessive    use — 

street  railway  liable,  p.  558,  vol.  38  (15  R  R  R). 
Ingress    and    egress — right    abridged — property    right    taken,    p. 

562,  vol.  38  (15  R  R  R). 
Injuries  from  construction  of  railroads  in  streets,  p.  558,  vol.  38 

(15  R  R  R). 
Injuries  from  excavation — falling  of  soot  and  cinders  upon  prop- 
erty— damages  recoverable,  p.  554,  vol.  38  (15  R  R  R). 
Injuries  from  operation,  authorities  limiting  application  of  gen- 
eral rule,  p.  553,  vol.  38  (15  R  R  R). 
Injuries  from  operation — ingress  and  egress  not  interfered  with, 

p.  553,  vol.  38  (15  R  R  R). 
Injuries  from  operation — mere  absence  of  physical  invasion   no 

defense,  p.  553,  vol.  38  (15  R  R  R). 
Injuries    from    operation — sufficient   ingress    and    egress,    p.    553, 

vol.  38  (15  R  R  R). 
Lateral   support — natural  consequence  of  authorized   act  no   de- 
fense, p.  563,  vol.  38  (15  R  R  R). 
Location — discretion  of  directors — incidental  annoyances,  p.  552, 

vol.  38  (15  R  R  R). 
Mere   consequential    annoyance   from    operation,   p.    545,   vol.    38 

(15  R  R  R). 
Mere  consequential  injuries  from  operation,  p.   550,  vol.   38   (15 

R  R  R). 
Mere    incidental    injuries    from    operation,    p.    548,    vol.    38    (15 

R  R   R). 
Mere   obstruction  of  portion  of  street  occupied   by  roadbed,  p. 

566.  vol.  38   (15  R  R  R). 
Mere   proximity  of  railroad — diminution   in  value — damages  not 

recoverable,  p.  554,  vol.  38   (15  R  R  R). 
Necessary  alterations  in  street  surface — unnecessary  obstruction, 

p.  562.  vol.  38  (15  R  R  R). 
Noise  and. smoke — ordinary  use — cannot   be  a  private   nuisance, 

p.  551,  vol.  38   (15  R  R  R). 
Noise,  smoke  and  fire — actual  contact,  p.  554,  vol.  38  (15  R  R  R). 
Noise,   smoke   and  sparks — special   damages,  p.   557,   vol.   38    (15 

R  R  R). 
Noise,  smoke,  and  vibration — special  damage — constitutional  pro- 
vision, p.  556.  vol.  38  (15  R  R  R). 
Noise,   smoke,   vibration,   and    unnecessarily   obstructing,    p.    547, 

vol.  38   (15  R  R  R). 
Nominal    damages    not    recoverable    for    injuries    to    abutters,   p. 

547.  vol.  38   (15  R  R  R). 


216  INDEX  TO  NOTES 

NUISANCES,   ETC.— Continued. 

Obstructing  street — cars   standing  too  long,  p.   553,   vol.  38   (15 

R  R   R). 
Obstructing  trains — damages  recoverable   for   deprivation  of  in- 
gress and  egress,  p.  555,  vol.  38  (15  R  R  R). 
Obstruction  of  access — necessary  number  of  trains,  p.  551,  vol. 

38  (15  R  R  R). 
Only    damages    from    obstruction    of    access,    light    and    air    re- 
coverable, p.  556,  vol.  38    (15  R   R  R). 
Permanent    damages    recovered — injuries    from    operation    not    a 

nuisance,  p.  558,  vol.  38  (15  R  R  R). 
Pollution  of  air — damages  recoverable  for  depreciation  in  rental 

value — right  to  enjoin,  p.  555,  vol.  38  (15  R  R  R). 
Portion  of  street  released  to  railroad — additional   rail  on  ties — 

right  to  enjoin,  p.  561,  vol.  38  (15  R  R  R). 
Proper  construction  and  operation,  p.  560,  vol.  38  (15  R  R  R). 
Proper    construction— ^incidental    injuries,    p.    565,    vol.    38    (15 

R  R  R). 
Property    "damaged"    by    operation — constitutional    provision,    p. 

553,  vol.  38  (15  R  R  R). 
Public  not  excluded  from  any  part  of  street,  p.  562,  vol.  38  (15 

R  R   R). 
Railroad  as  public  agent — location  not  inconsistent  with   public 

use,  p.  560,  vol.  38  (15  R  R  R). 
Railroad  on  viaduct — injury  to  property  on  other  side  of  street — 

noise,  smoke  and  dust — absence  of  negligence,  p.  552,  vol.  38 

(15  R  R  R). 
Raising  grade  of  street — powers  of  city  conferred  upon  railroad, 

p.  565,  vol.  38  (15  R  R  R). 
Right  to  prevent  construction,  p.  565,  vol.  38  (15  R  R  R). 
Smoke    and    cinders — damages    recoverable,  .p.    556,    vol.    38    (15 

R  R   R). 
Smoke,  vibration,  and  standing  cars — exercise  of  skill  and  care, 

p.  549,  vol.  38  (15  R  R  R). 
Special    inconvenience    and   discomfort   caused   by   operation,    p. 

555,  vol.  38  (15  R  R  R). 
Special  injuries  from  construction — entitled  to  compensation,  p. 

559,  vol.  38   (15  R  R  R). 
Stagnant  water — private  as  well  as  public  nuisance,  p.  560,  vol.  38 

(15  R  R  R). 
Standing  cars — malodorous   freight — abuse   of   right   not   shown, 

p.  547,  vol.  38  (15  R  R  R). 
Street      railway — construction — consequential       injuries — not      a 

taking  of  private  property,  p.  563,  vol.  38  (15  R  R  R). 
Street   railway — location   as    little   injurious    as   possible — ^abutter 

entitled  to  compensation,  p.  566,  vol.  38  (15  R  R  R). 
Streets — exclusive    control   in   city — injunction — compensation,   p. 
'      560,  vol.  38   (15  R  R  R>. 
Temporary  obstruction  during  construction — injuries  peculiar  to 

certain  property,  p.  565,  vol.  38  (15  R  R  R). 
Temporary  obstructions  by  trains,  p.  547,  vol.  38  (15  R  R  R). 
Terminals  in  city — operation — only  least  possible  annoyance  al- 
lowed, p.  557,  vol.  38  (15  R  R  R). 
Terminal  yard — noise,  smoke  and  vibration — necessary  concomi- 
tants of  franchise,  p.  546,  vol.  38  (15  R  R  R). 
Track  near  sidewalk — inconvenience  in  using  access  to  abutting 

property,  p.  565,  vol.  38  (15  R  R  R). 
Turntable — injuries  not  incidental  to  usual  operation,  p.  555,  vol. 

38  (15  R  R  R). 
Turntables — unreasonable   construction   and    use,   p.   557,   vol.    38 

(15  R  R  R). 
Unauthorized    construction    of    track    on    embankment — right    of 

abutter  to  enjoin,  p.  559,  vol.  38  (15  R  R  R). 
Unauthorized  location — right  of  lot  owner  to  enjoin,  p.  565,  vol. 

38   (15  R  R  R). 
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Use   of   cross-over   switch — special   injuries,   p.    554,   vol.    38    (15 

R  R  R). 
Use  of  street  unnecessarily  injurious,  p.  563,  vol.  38  (15  R  R  R). 
Usual  noises,  p.  548,  vol.  38  (15  R  R  R). 

Railroads — ^Unautfaorized  Construction  and  Operation. 

Bridge   over   navigable    river— departure   from   terms   of    federal 
Rrant,  p.  577,  vol.  38  (15  R  R  R). 

Canal — unauthorized  mode   of   construction,    p.   577,   vol.    38    (15 
R  R  R). 

Cross-over  switch — location — approved  plan  not  followed,  p.  577, 
vol.  38  (15  R  R  R). 

Diversion  of  stream — work  of  public  utility,   p.  576,  vol.  38   (15 
R  R  R). 

General  rule,  p.  575,  vol.  38  (15  R  R  R). 

Grant — restriction  for  benefit  of  land  retained— elevated  railway 
— riRht  to  enjoin,  p.  576,  vol.  38  (15  R  R  R). 

Illustrations,  p.  576,  vol.  38   (15  R  R  R). 

Location  unauthorized,  p.  576,  vol.  38  (15  R  R  R). 

Operation   of  freight  cars   on   street   railway    track  without   au- 
thority— injury  to  pedestrian,  p.  576,  vol.  38  (15  R  R  R). 

Railroad  in  street,  p.  576,  vol.  38  (15  R  R  R). 

Railroad  in  street— others  injured,  p.  577,  vol.  38  (15  R  R  R). 

Relocation  of  railroad,  p.  576,  vol.  38  (15  R  R  R). 

Unauthorized  uses  by  licensees,  p.  576,  vol.  38   (15  R  R  R). 
Scope  of  note,  p.  523,  vol.  38  (15  R  R  R). 

Statutory  Authority  Must  Be  Clear.   . 

Cleaning?   and   relightinj?    engines — unreasonable    use — injunction, 

p.  535,  vol.  38  (15  R  R  R). 
Engine    house    and    coal    bins — soot    and    smoke — location    not 

designated,  p.  532,  vol.  38   (15  R  R  R). 
Engine   house — compensation — general   grant   of    authority — pre- 
sumption, p.  534,  vol.  38   (15   R  R  R). 
General  rule,  p.  530,  vol.  38  (15  R  R  R). 
Illustrations,  p.  531,  vol.  38  (15  R  R  R). 
License   to  operate   steam   engine   in   city — soot,   p.   534,   vol.   38 

(15  R  R  R). 
Limited  use  of  land  of  another — Massachusetts  Mill  Act,  p.  535, 

vol.  38  (15  R  R  R). 
Location   of  round   house — railroad   acts   in   private   capacity,   p. 

534,  vol.  38  (15  R  R  R). 
Mere   authority    to   bring   tracks    within    city — location    of    shop 

and  engine  house,  p.  532,  vol.  38  (15  R  R  R).         * 
Municipal  acts,  p.  531,  vol.  38  (15  R  R  R). 
Municipal  acts  not  contemplated  by  legislature,   p.   536,   vol.   38 

(15  R  R  R). 
Only  right  of  way  in    street  granted — location  of  terminal  yard, 

p.  534,  vol.  38  (15  R  R  R). 
Other  statements  of  general  rule,  p.  531,  vol.  38  (15  R  R  R). 
Public   work   for   private    profit — compensation — exemption — pre- 
sumption, p.  531,  vol.  38   (15   R  R   R). 
Pumping  station — selection    of  site   left  to   city,   p.   535,   vol.   38 

(15  R  R  R). 
Railroad    in    highway — mere    authority    to    construct — injury    to 

private  property,  p.  531,  vol.  38  (15  R  R  R). 
Sewers — injuries     to    lower     proprietor — authority     not     implied 

from  act  of  Parliament,  p.  535,  vol.  38  (15  R  R  R). 
Station  and  hydrant  located  in  street   under   mere  authority  to 

operate   and   maintain    railroad    in   street,    p.    536,    vol.    38    (15 

R  R  R). 
Stationary    steam    engine — noise — vibration — license    no    bar    to 

action,  p.  535,  vol.  38  (15  R  R  R). 
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Street   railway — operation    of    stationary   engine,   p.    534,   vol.   38 

(15  R  R  R). 
Switching — danj?erous    speed — standing    trains^-cinders,    p.    534, 

vol.  38  (15  R  R  R). 
Waterworks — injury   from   soot — site  not   approved,   p.   531,  vol. 

38  (15  R  R  R). 
Waterworks — soot — location  and  character  not  specified,  p.  535, 

vol.  38  (15  R  R  R). 

Whether  Damages  from  Construction  and  Operation  of  Railroad 
Were  Included  in  Condemnation  Assessment  or  in  Considera- 
tion. 

Damages  included — bridge — incident  to  grant  of  right  of  way, 
p.  579,  vol.   38   (15   R  R  R). 

Damages  included,  elevation  of  track — increased  noise,  smoke 
and  cinders,  p.  578,  vol.  38  (15  R  R  R). 

Damages  included — excavation — disappearance  of  spring,  p.  579, 
vol.  38  (15  R  R  R). 

Damages  included,  general  rule,  p.  577,  vol.  38  (15  R  R  R). 

Damages  included — grant  of  land  for  right  of  way — smoke,  cin- 
ders and  vibration — injury  to  other  portion  of  lot,  p.  578,  vol. 
38  (15  R  R  R). 

Damages .  included — grant  of  right  of  way — contingent  damages, 
p.  580,  vol.  38  (15  R  R  R). 

Damages  included — grant  of  right  of  way — injuries  from  lawful 
construction  and  operation,  p.  578,  vol.  38  (15  R  R  R). 

Damages  included — grant  of  right  of  way — injuries  from  non- 
negligent  construction"  and  operation,  p.  579,  vol.  38  (15 
R  R  R). 

Damages  included — horse  railway— contemplated  use,  p.  578, 
vol.  38  (15  R  R  R). 

Damages  included — illustrations,  p.  578,  vol.  38  (15  R  R  R), 

Damages  included — injury  -to  private  ferry,  p.  580,  vol.  38  (15 
R   R   R). 

Damages  included — proper  construction,  p.  579,  vol.  38  (15 
R   R   R). 

Damages  included — switches  and  turntables — smoke — necessary 
incidents,  p.  578,  vol.  38  (15  R  R  R). 

Damages  included — watercourse — unnecessary  diversion — ^tres- 
pass, p.  579,  vol.  38  (15  R  R  R). 

Damages  not  included — assessment — negligence — presumption, 
p.  581,  vol.  38  (15  R  R  R). 

Damages  not  included — award  or  release — negligent  construc- 
tion, p.  582.  vol.  38  (15  R  R  R). 

Damages  not  included — construction  of  waterway — unnecessary 
injuries,  p.  581,  vol.  38  (15  R  R  R). 

Damages  not  included — deed  to  right  of  way — damages — scope 
of  exemption  clause — negligence  in  construction,  p.  581,  vol. 
38  (15  R  R  R). 

Damages  not  included — diversion  of  surface  water — incident  to 
grant,  p.  582.  vol.  38  (15  R  R  R). 

Damages  not  included,  general  rule,  p.  580,  vol.  38  (15  R  R  R). 

Damages  not  included — illustrations,  p.  581,  vol.  38  (15  R  R  R). 

Damages  not  included — surface  water — negligence  and  trespass, 
p.  582,  vol.  38  (15  R  R  R). 

Damages  not  included — unlawful  use  of  right  of  way,  p.  581, 
vol.  38  (15  R  R  R). 

Damages  not  included — unnecessary  injuries — statutory  compen- 
sation, p.  581,  vol.  38  (15  R  R  R). 

Damagrcs  not  included — unskillful  '  construction,  p.  582,  vol.  38 
(15   R   R  R). 

OTHER  ACTS  OF  NEGLIGENCE. 

See   EVIDENCE. 
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OTHER  OCCASIONS. 

See  EVIDENCE. 

PALACE  CARS. 


See  CARRIERS  OF  PASSENGERS. 

PARENT  AND  CHILD. 

See  IMPUTED  NEGLIGENCE;    MASTER  AND  SERVANT. 

PASSENGERS. 

See  CARRIERS  OF  PASSENGERS;  IMPUTED  NEGLI- 
GENCE. 

PERSONAL  JUDGMENT. 

See  EMINENT  DOMAIN. 

POSTAL  AGENTS. 

See  CARRIERS  OF  PASSENGERS;    POSTAL  CLERKS. 

POSTAL  CLERKS. 

General  rule,  p.  76,  vol.  30  (7  R  R  R). 

Liabilities  of  railroad  companies  for  injuries  caused  by  mail  bag^s 

thrown  from  train  as  affected  by  existence  of  unlawful  rate  of 

speed,  p.  76.  vol.  30  (7  R  R.  R). 
Liabilities  of  railroad  companies  for  injuries  caused  by  mail  ba^s 

beinR  thrown  from  train  depending  upon  notice  of  custom,  p.  76, 

vol.  30  (7  R  R  R). 
Liabilities  of  railroad  companies  for  injuries  caused  by  throwing 

mail  basrs  from  moving  trains,  p.  76,  vol.  30  (7  R  R  R). 
Liabilities  of  railroad  companies  for  negligence  of  railway  postal 

clerks,  p.  76,  vol.  30  (7  R  R  R). 
Liabilities  of  railroad  companies  where  injuries  resulted  from  plat- 
form being  obstructed  by  mail  bags,  p.  76,  vol.  30  (7  R  R  R). 

PRESUMPTIONS. 

See  MASTER  AND  SERVANT;    STOCK,  INJURIES  TO. 

RAILROADS. 

See  CARRIERS  OF  PASSENGERS;  EVIDENCE;  MASTER 
AND  SERVANT;    NUISANCES;    POSTAL  CLERKS. 

RAILROADS  IN  STREETS. 

See  DAMAGES;    NUISANCES. 

Smoke,  Noise  and  Vibration  as  Elements  of  Injury  to  Property, 
Caused  by  Operation  of  Railroad,  for  Which  Damages  Are  Re- 
coverable. 

General  rule,  p.  214,  vol.  25  (2  R  R  R). 

RES  GESTJE. 

Declarations  of  Railroad  Employees. 

Admissions  by  enRineer  made  after  train  had  stopped  and  train- 
men were  near  deceased,  p.  101,  vol.  29  (6  R  R  R). 

Admissions  of  conductor  made  while  carpyinj?  off  slave,  p.  101, 
vol.  29  (6  R  R  R). 

Admissions  of  delivery  clerk  as  to  failure  to  deliver,  made  after 
finding  ^oods,  p.  101,  vol.  29  (6  R  R  R). 

Admissions  of  employees  made  long  after  injury  to  passenger, 
p.  101,  vol.  29  (6  R  R  R). 

Admission^  of  enij^ineer  as  to  his  intoxication,  made  several 
minutes  after  accident,  p.  101,  vol.  29   (6  R  R  R). 

Admissions  of  ensfineer  made  after  leaving  service,  p.  101,  vol. 
29  (6  R  R  R). 
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Admissions    of   ensrineer    made    several    hours   after   accident,    p. 

101.  vol.  29  (6  R  R  R). 
Admissions  of  enjfineer  made  while  running  train,  p.  101,  vol.  29 

(6  R  R  R). 
Admissions  of  negliRence  by  fellow  servants  made   after  injury 

to  employee,  p.  101,  vol.  29  (6  R  R  R). 
Admissions   of  ticket  asrent   made   on   day  after  passenger  was 

required  to  pay  extra  fare,  p.  101,  vol.  29  (6  R  R  R). 
Assault    on    passenger    by    brakeman,    prior    altercation,    p.    101, 

vol.  29  (6  R  R  R). 
Book    entries    made    when    goods    received,    p.    101,    vol.    29    (6 

R  R  R). 
Brakeman's  admissions  as  to  negligence  in  starting  train  made 

shortly  after  accident  to  passenger,  p.  101,  vol.  29  (6  R  R  R). 
Brutal  remark  of  brakeman  made  at  moment  of  accident,  p.  101, 

vol.  29  (6  R  R  R). 
Conductor's  admission  made  immediately  after  passenger's  fall, 

p.  101,  vol.  29  (6  R  R  R). 
Conductor's  admissions  of  negligence  made  more  than  ten  min- 
utes after  accident  to  passenger,  p.  101,  vol.  29  (6  R  R  R). 
Conductor's    statements    as    to    bad    condition    of    road    made    a 

moment  before  accident,  p.  101,  vol.  29  (6  R  R  R). 
Conversation  between  plaintiflF  and  brakeman  held   immediately 

after  ejection  of  passenger,  p.  101,  vol.  29  (6  R  R  R). 
Conversation  between  street  car  drivers  held  a  considerable  time 

after  collision  with  wagon,  p.  101,  vol.  29  (6  R  R  R). 
Conversation  with  baggage  agent  held  on  morning  after  loss  of 

baggage  hy  fire,  p.  101,  vol.  29  (6  R  R  R). 
Conversation  with   conductor  held   just  prior  to  killing  of  pas- 
senger by  lunatic,  p.  101,  vol.  29  (6  R  R  R). 
Declaration  of  agents  as  to  liability  of  company,  made  day  after 

burning  of  cotton  at  depot,  p.  101,  vol.  29  (6  R  R  R). 
Declarations  of  agent  procuring  deed  for  company,  p.   101,  vol. 

29   (6  R  R  R). 
Declarations  of  agent  to  shipper  as  to  cause   of  delay,  p.   101, 

vol.  29  (6  R  R  R). 
Declarations  of  arrested  car  driver  made  to  officer  on  subsequent 

trip,  p.  101.  vol.  29  (6  R  R  R). 
Declarations  of  assistant  supervisor  as  to  obligation  of  company 

to  support  iniured  employee,   made  soon  after  injury,   p.   101, 

vol.  29  (6  R  R  R). 
Declarations  of  co-employees  made  almost  simultaneously  with 

iniury,  p.  101,  vol.  29  (6  R  R  R). 
Declarations    of   conductor   after    ejection    of   passenger,    p.    101, 

vol.  29  (6  R  R  R). 
Declarations  of  conductor  after  injury  to  prospective  passenger 

by  fall  through  uncovered  bridge,  p.  101,  vol.  29  (6  R  R  R). 
Declarations   of  conductor  made  just   prior  to  collision,   p.    101, 

vol.  29   (6  R  R  R). 
Declarations    of   employee    made   while    engaged   in    burning   off 

right  of  way,  p.  101,  vol.  29  (6  R  R  R). 
Declarations    of    employee    made    while    investigating    cause    of 

derailment,  p.  101,  vol.  29  (6  R  R  R). 
Declarations  of  engineer  made  two  minutes  after  collision  while 

standing  near  brakeman,  p.  101,  vol.  29  (6  R  R  R). 
Declarations  of  engineer  made  while  constructing  defective  em- 
bankment, p.  101,  vol.  29  (6  R  R  R). 
Declarations  of  engineer  showing  malice,  made  some  time  after 

frightening  horse,  p.  101,  vol.  29  (6  R  R  R). 
Declarations  of  engineer  showing  malice,  made  while  cattle  were 

being  loaded,   p.   101,   vol.   29   (6   R   R   R). 
Declarations  of  engineer  wantonly  frightening  child  made  within 

a  minute  after  blowing  oflF  steam,  p.  101,  vol.  29  (6  R  R  R). 
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Declarations  of  injured  enfi^ineer  made  after  removal  from  wreck, 
in  action  by  another  injured  employee,  p.  101,  vol.  29  (6 
R  R  R). 

Declarations  of  injured  engineer  made  several  hours  after  injury 
to  brakeman,  p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  master  mechanic  as  to  cause  of  accident,  made 
several  days  after  explosion  of  boiler,  p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  motorman  as  to  his  failure  to  apply  brakes  after 
discovering:  plaintiffs  peril,  made  a  few  minutes  after  accident, 
p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  motorman  made  while  car  was  still  on  body  of 
child,  p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  neRlis:ent  engineer  made  five  minutes  after  acci- 
dent, p.  101,  vol.  29  (Q  R  R  R). 

Declarations  of  negligent  guard  causing  injury  to  elevated  rail- 
way passenger,  made  at  the  time  of  accident,  p.  101,  vol.  29 
(6  R  R  R). 

Declarations  of  section  foreman  not  coincident  with  killing  of 
stock,  p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  station  agent  made  while  signing  contract,  p. 
101,  vol.  29  (6  R  R  R). 

Declarations  of  station  agent  made  after  sale  of  tickets,  p.  101, 
vol.  29  (6  R  R  R). 

Declarations  of  ticket  agent,  made  some  days  after  sale  of 
tickets,  p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  trainmen  made  fifteen  minutes  after  horse 
stepped  into  hole  in  bridge,  p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  trainmen  made  while  returning  to  town  with 
dead  body,  p.  101,  vol.  29  (6  R  R  R). 

Declarations  of  trainmen  made  while  running  train  carrying  de- 
layed cattle,  p.  101,  vol.  29  (6  R  R  R). 

Description  of  plaintiffs  injuries  made  to  conductor,  elapse  of 
time  uncertain,  p.  101,  vol.  29  (6  R  R  R). 

Engineer's  question  as  to  cause  of  failure  to  respond  to  bell-call, 
made  a  few  minutes  after  accident,  p.  101,  vol.  29  (6  R  R  R). 

Engineer's  report  made  after  injured  person  had  been  carried 
three  miles  to  a  station,  p.  101,  vol.  29  (6  R  R  R). 

Engineer's  statements  made  a  few  days  after  accident,  p.  101, 
vol.  29  (6  R  R  R). 

Engineer's  statements  that  he  had  not  seen  horse,  made  imme- 
diately after  blowing  whistle,  p.  101,  vol.  29  (6  R  R  R). 

Exclamation  of  road  master  who  had  stationed  employee  at  post 
of  danger,  made  immediately  after  accident,  p.  101,  vol.  29  (6 
R  R   R). 

Freight  agent's  answers  to  inquiries  about  lost  baggage,  p.  101. 
vol.  29  (6  R  R  R).  K«  8  ,  i^         , 

Made    after    injured    person's    return    up    stairs,    p.    101,    vol.    29 

(6  R  R  R). 
Made  day  after  accident,  p.  101,  vol.  29  (6  R  R  R). 
Made  from  several  hours  to  five  months  prior  to  accident,  as  to 

defective  condition  of  engine,  p.  101,  vol.  29  (6  R  R  R).    • 
Remark  made  eight  minutes  after  ejection  of  passenger,  o    101. 

vol.  29  (6  R  R  R).  8    .   p.         , 

Remarks  of  brakeman  made  while  assisting  passenger  to  aliirht 
p.  101.  vol.  29  (6  R  R  R).  ' 

Remarks  of  brakeman  while  ejecting  trespasser,  p.  101,  vol.  29 
(6  R  R  R). 

Remarks  of  conductor  made  at  next  station,  after  accident  to 
brakeman,  p.  101.  vol.  29  (6  R  R  R). 

Remarks  of  guard  made  immediately  after  passenger's  fall  o 
101,  vol.  29  (6  R  R  R).  '   *^* 

Remarks  of  trainman  made  immediately  after  killing  of  tres- 
passer, p.  101,  vol.  29   (6  R  R  R). 
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Reports  made  under  rules  or  orders  several  days  after  accident, 

p.  101,  vol.  29  (6  R  R  R). 
Report  of  enjjineer  made  half  hour  after  accident,  p.  101,  vol.  29 

(6  R  R  R). 
Report  of  section  boss  as  to  condition  of  trestle,  made  prior  to 

accident,  p.  101,  vol.  29  (6  R  R  R). 
Representations  of  carrier's  ag^ent  to  owner  receiving  injured  live 

stock,  p.  101,  vol.  29  (6  R  R  R). 
Scope  of  note,  p.  101,  vol.  29  (6  R  R  R). 
Statements  as  to  circumstances  under  which  watch  was  taken  as 

security   of  fare   made   by  a   conductor  next   morninjf,  p.  101. 

vol.  29  (6  R  R  R). 
Statements  by  driver  made  while  plaintiff  was  under  car,  p.  101, 

vol.  29  (6  R  R  R).    . 
Statements  of  agent  made  after  freight  had  been  delayed,  p.  101. 

vol.  29   (6  R  R  R). 
Statements  of  agent  while   delivering  delayed  telegram,   p.  101, 

vol.  29  (6  R  R  R). 
Statements  of  another  brakeman  made  when  train  had  passed  a 

mile  and  a  half  beyond  bridge  causing  injury,  to  a  brakeman. 

p.  101,  vol.  29  (6  R  R.  R). 
Statements  of  another  employee  as  to  incompetency  of  employee 

causing  accident,  made  next  morning,  in  action  for  injur>'  to 

employee,  p.  101,  vol.  29  (6  R  R  R). 
Statements  of  brakeman  made  two  minutes  after  injury  to  boy 

passing  through  obstructing  train  by  his  invitation,  p.  101.  vol. 

29   (6  R  R  R). 
Statements  of  company's  agents  as  to  cause  of  derailment,  made 

some  time  prior  and  some  time  after  accident,  p.   101,  vol.  29 

(6  R  R  R). 
Statements    of   conductor   as    to   cause   of   delay   in   transporting 

freight,  made  while  engaged  in  carrying  out  contract,  p.   101, 

vol.  29  (6  R  R  R). 
Statements  of  conductor  as  to  its  cause  made  soon  after  wreck. 

p.  101,  vol.  29  (6  R  R  R). 
Statements  of  conductor  made  a  few  days  after  accident,  p.  101, 

vol.  29  (6  R  R  R). 
Statements  of  depot  agent  to  owner,  in  regard  to  destruction  of 

goods  by  fire,  p.  101,  vol.  29  (6  R  R  R). 
Statements  of  employee  not  directly  connected  with  occurrence, 

made  from  two  to  five  minutes  after  accident,  as  to  negligence 

of  conductor,  p.  101,  vol.  29  (6  R  R  R). 
Statements  of  engineer  as  to  cause  of  crossing  accident,  made  a 

few  minutes  after,  p.  101,  vol.  29  (6  R  R  R). 
Statements  of  engineer   as  to   condition   of  boiler,   made   a   few 

minutes  after  its  explosion,  p.  101,  vol.  29  (6  R  R  R). 
Statements  of  engineer  made  an  hour  after  killing  of  cattle,  p. 

101,  vol.  29   (6  R  R  R). 
Statements  of  engineer  made  immediately  after  train  had  backed 

to  and  stopped  at  place  of  accident,  p.  101,  vol.  29  (6  R  R  R). 
Statements  of  engineer  tending  to  show  lack  of  care  for  safety 

of    persons    seen   on    track,    made    immediately   after    stopping 

train,  p.  101,  vol.  29  (6  R  R  R). 
Statements   of  engineer  to  switchman  made   shortly  after  acci- 
dent on  track,  p.  101,  vol.  29  (6  R  R  R). 
Statements   of  fellow  servant  as   to   knowledge  of  servant's  in- 
competency   made   several    days   after    injury    to   employee,   p. 

101,  vol.  29  (6  R  R  R). 
Statements  of  general  manager  while  investigating  cause  of  ac- 
cident, p.   101  vol.  29   (6   R  R  R). 
Statements  of  injured  brakeman  as   to   cause   of  accident   made 

two  minutes  after,  p.  101,  vol.  29   (6  R  R  R). 
Statements   of   motorman   made    after    he    had   alighted    to   help 
extricate  deceased's  body,  p.  101   vol. -29   (6  R  R  R). 
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Statements  of  night  inspector  as  to  cause  of  delay  in  carriage 
of  live  stock,  p.  101,  vol.  29  (6  R  R  R). 

Statements  of  plaintiff's  driver  made  at  time  of  accident,  p. 
101,  vol.  29  (6  R  R  R). 

Statements  of  president  as  to  injured  person's  right  to  com- 
pensation, p.  101,  vol.  29   (6   R  R  R). 

Statements  of  section  foreman  as  to  dangerous  condition  of 
track  where  engineer  was  injured,  made  at  another  time,  p. 
101,  vol.  29   (6  R  R  R). 

Statements  of  street  car  driver  as  to  condition  of  brake  made 
immediately  after  accident,  p.  101,  vol.  29  (6  R  R  R). 

Statements  of  superior  employee  made  after  accident,  to  ser- 
vant, p.  101,  vol.  29  (6  R  R  R). 

Statement  of  switchman  to  plaintiflf  made  immediately  after 
collision  with  wagon,  p.  101,  vol.  29   (6  R   R  R). 

Statements  of  workman  causing  injury  to  property  by  removing 
cap  from  water  pipe,  made  just  before,  at  time  of,  and  sub- 
sequent to  accident,  p.  101,  vol.  29  (6  R  R  R). 

Subsequent  declarations,  p.  101,  vol.  29   (6  R  R  R). 

Telegraph  correspondence  between  engineer  and  train  dispatcher 
held  just  prior  to  collision,  p.  101,  vol.  29  (6  R  R  R). 

Two  and  a  half  days  after  accident,  p.  101,  vol.  29   (6  R  R  R). 

Written  statement  by  conductor  made  immediately  after  acci- 
dent, p.  101,  vol.  29  (6  R  R  R). 

RULES. 

See  MASTER  AND  SERVANT. 

SERVANTS. 

See  COUPLING  CARS;  FELLOW  SERVANTS;  MASTER 
AND   SERVANT. 

SIMILAR  ACTS  OF  NEGLIGENCE. 

See    EVIDENCE. 

SIMILAR  OCCASIONS. 
See  EVIDENCE. 

SMOKE. 

See    DAMAGES;  RAILROADS   IN    STREETS. 

SPECIAL  DAMAGES. 

See  CARRIAGE  OF  FREIGHT. 

STATIONS  AND  DEPOTS.  .     . 

See   CARRIERS   OF  PASSENGERS. 

STOCK,  INJURIES  TO. 

Duty  to  maintain  lookout  upon  trains  in  order  to  avoid  injuring 
live  stock  on  or  near  track,  p.  197,  vol.  35  (12  R  R  R). 

Negligence — Presumptions  and  Burden  of  Proof. 
In  absence  of  statute,  p.  792,  vol.  35  (12  R  R  R). 
In   absence   of   statute,   prevailing   doctrine,   p.    792,   vol.    35    (12 

R  R  R). 
In  absence  of  statute.   South   Carolina  doctrine,  p.   792.  vol.   35 

(12  R  R  R). 
Rebuttal  of  Presumption. 

Compl*ance   with    statutory   requirements,    p.   792,   vol.    35    (12 

Credibility  of  trainmen,  p.  792,  vol.  35  (12  R  R  R). 
Doubt  as   to  whether  brake  was   applied,  p.   792,    vol.   35    (12 
R   R    R)> 
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EnRine^r's  testimony,  p.  792,  vol.  35  (12  R  R  R). 

EnRineer's   testimony  improbable  or   inconsistent,   p.   792,   vol. 

35   (12  R  R  R). 
Engineer's  unsupported  testimony,  p.  792,  vol.  35  (12  R  R  R). 
Exercise  of  due  care,  p.  792,  vol.  35  (12  R  R  R). 
Failure  to  check  speed,  p.  792,  vol.  35  (12  R  R  R). 
Failure  to  check  speed,  believine  animal  would  leave  track,  p. 

792,   vol.   35    (12   R   R   R). 
Failure  to  produce  evidence,  p.  792,  vol.  35  (12  R  R  R). 
Failure  to  specify  appliances  resorted  to,  to  check  speed,  p. 

792,  vol.  35   (12  R  R  R). 
Mere  improbability  of  negligence,  p.  792,  vol.  35  (12  R  R  R). 
Mere  introduction  of  evidence,  p.  792,  vol.  35  (12  R  R  R). 
Presumption   not   rebutted  though    stock  were   under   control, 

p.  792,  vol.  35  (12  R  R  R). 
Proof   that  only   engineer   exercised*  due   care,   p.   792,  vol.  35 

(12  R  R  R). 
Question  for  jury,  p.  792,  vol.  35  (12  R  R  R). 
Several  successive  collisions,  p.  792,  vol.  35   (12  R  R  R). 
Stock  not  seen  by  trainmen,  p.  792,  vol.  35  (12  R  R  R). 
Stock  not  seen  in  time,  p.  792,  vol.  35  (12  R  R  R). 
Testimony  of  engineer  and  fireman,  p.  792,  vol.  35  (12  R  R  R). 
There   must   be    evidence   for   defendant,    p.    792,   vol.    35    (12 

R   R   R). 
Trainmen  should  be  called,  p.  792,  vol.  35  (12  R  R  R). 
Trainmen's  testimony  contradicted  by  other  evidence,  p.  792, 

vol.  35   (12  R  R  R). 
Uncontradicted    testimony    of    trainmen,    p.    792,    vol.    35    (12 

R   R    R) 
Whistle  sounded,  p.  792,  vol.  35  (12  R  R  R). 

Statutes  and  Evidence. 

Duty  to  fence — accident  near  mill,  p.  792,  vol.  35  (12  R  R  R). 
Duty   to    fence — accident   within   municipality,    p.    792,    vol.   35 

(12  R  R  R). 
Duty    to     fence — burden    on     defendant,     p.    792,    vol.    35    (12 

R   R    R). 
Duty  to  fence — burden  on  plaintiff,  p.  792,  vol.  35  (12  R  R  R). 
Fenced  track — accident  in  pasture,  p.  792,  vol.  35  (12  R  R  R). 
Fences,  burden  of  proof  on  plaintiff  where  stock  was  under 

owner's  control,  p.  792,  vol.  35  (12  R  R  R). 
Fences,    burden    of   proof    on    plaintiff   where    stock    was   un- 
lawfully at  large,  p.  792,  vol.   35    (12  R  R   R). 
Fences,  burden  on  plaintiff  to  show  that  cattle  were  rightfully 

on  land  of  third  party,  p.  792,  vol.  35  (12  R  R  R). 
Fences,  contributory  negligence,  p.  792,  vol.  35  (12  R  R  R). 
Fences,  presumption  of  nonperformance   of  duty,   p.   792,  vol. 

35    (12   R   R   R). 
Fences,   presumption   of  performance   of  duty,  p.    792,   vol.  35 

(12  R  R  R). 
Fences,  presumption  where  performance  of  duty,  p.   792,  vol. 

35  (12  R  R  R). 
Fences,  where  not  required  to  fence,  p.  792,  vol.  35  (12  R  R  R). 
In  general,  p.  792,  vol.  35  (12  R  R  R). 
Injured  animal  found  on  right   of  way,  and  shot  by  railroad 

employee,  p.  792,  vol.  35   (12  R  R  R). 
Insufficiency   of  fence,   presumption  as   to   cause   of  injury,  p. 

792,  vol.  35  (12  R  R  R). 
Necessity   of  proof   of   place    of   entry   through   fence,   p.   792, 

vol.  35   (12  R  R  R). 
Place  of  entry,  gap  in  fence,  p.  792,  vol.  35  (12  R  R  R). 
Place   of  entry,  point  where   no  fence,   p.   792,  vol.   35   (12  R 

R    R). 
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Place  of  entry  through  fence,  p.  792,  vol.  35  (12  R  R  R). 
Place  of  entry  through  fence — place   of  accident,  p.   792,   vol. 

35  (12  R  R  R). 
Place    of    entry    where    defective    fence,    engineer's    testimony 

contradicted  by  circumstantial   evidence,  p.  792,  vol.  35   (12 

R  R  R). 
Signals,  presumption  as  to  cause  of  injury,  p.  792,  vol.  35  (12 

R   R   R). 
Signals,  presumption  from  failure  to  give,  p.  792,  vol.  35   (12 

R   R   R). 
Signals,    whether    performance    of    duty,    p.    792,    vol.    35    (12 

R    R    R). 
Speed  in  violation  of  ordinance,  burden  of  proving  averment, 

p.  792,  vol.  35   (12   R  R  R). 
Speed  in  violation  of  ordinance,  presumption  of  negligence,  p. 

792,  vol.  35   (12  R  R  R). 
Unusual  speed  not  slackened,  p.  792,  vol.  35  (12  R  R  R). 
Whether   killed   by   train,   blood   on   cow-catcher,   p.    792,   vol. 

35   (12  R  R  R). 
Whether  killed  by  train,  burden  on  plaintiff,  p.  792,  vol.  35  (12 

R  R  R). 
Whether  killed  by  train,  evidence  must  be  convincing,  p.  792, 

vol.  35  (12  R  R  R). 
Whether  killed  by  train,  hoof  prints  on  track,  p.  792,  vol.  35 

(12  R  R  R). 
Whether  killed  by  train,  horse  found  in  broken  cattle  guard, 

p.  792,  vol.  35  (12  R  R  R). 
Whether   killed   by   train,   injured   mare,   found   bleeding  near 

track,    subsequently    afraid    of    trains,  p.    792,    vol.    35    (12 

R  R  R). 
Whether  killed  by  train,  mere  fact  of  finding  animal  on  right 

of  way,  p.  792,  vol.  35  (12  R  R  R). 

STREET  RAILWAYS. 

See    CARRIERS     OF    PASSENGERS;   CHILDREN;     DAM- 
AGES; IMPUTED  NEGLIGENCE. 

Care  Required  of  Those  in  Charge  of  Street  Cars  to  Avoid  Col- 
lisions with  Persons,  Animals,  or  Vehicles. 

Accidental   fall  on  track,  p.  842,  vol.   24    (1   R  R   R). 

Assuming   that    laborer   near   track   did    not    require    reasonable 
warning  of  danger,  p.  842,  vol.  24  (1  R  R  R). 

Assumption  that  person  seen  on  track  will  avoid  danger,  p.  842. 
vol.  24  (1  R  R  R). 

Attention  attracted  by  women  on   sidewalk,  p.   842,   vol.   24    (l 
R   R    R). 

Attention  diverted  by  gther  duties,  p.  842,  vol.  24  (1  R  R  R). 
•      Bicyclist  riding  on  track,  p.  842,  vol.  24  (1  R  R  R). 

Children,  p.  842,  vol.  24  (1  R  R  R). 

Collision  with  patrol  wagon,  p.  842,  vol.  24  (1  R  R  R). 

Collision  with  team,  speed  and  failure  to  signal,  p.  842,  vol.  24 
(1  R  R  R). 

Crossing  or  going  upon  tracks  at  other  points  than  public  cross- 
ings, p.  842,  vol.  24  (1  R  R  R). 

Crossings,  p.  842,  vol.  24  (1  R  R  R). 

Crowd  waiting  for  election  returns,  p.  842,  vol.  24  (1  R  R  R). 

Dangerous  locality,  p.  842,  vol.  24  (1  R  R  R). 

Dogs,  p.  842,  vol.  24  (1  R  R  R). 

General  rule,  p.  842,  vol.  24  (1  R  R  R). 

Greater  than  care  due  trespassers,  p.  842,  vol.  24  (1  R  R  R). 

Greater  than  care  due  trespassers  on  steam  railroad  tracks    o 
842.  vol.  24  (1  R  R  R).  '    ^' 

Horse  approaching  side  of  car,  p.  842,  vol.  24  (l  R  R  R) 

ID-15 
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In  general,  p.  842,  vol.  24  (l   R  R  R). 

Misleading  instruction,  p.  842,  vol.  24  (1  R  R  R). 

Person  falliuR  on  track,  p.  842,  vol.  24  (1   R  R  R). 

Person    lying    on    track    mistaken    for    dog,    p.  842,  vol.  24   (1 

R   R   R). 
Person  seen  to  be  in  danger,  p.  842,  vol.  24  (1  R  R  R). 
Processions,  p.  842,  vol.  24  (1  R  R  R). 
Runaway. horse,  p.  842,  vol.  24  (1  R  R  R). 
Same  as  care  due  passengers,  p.  842,  vol.  24  (1  R  R  R). 
Speed,  p.  842,  vol.  24  (1  R  R'R). 
Street    cars    compared    with    other    vehicles,  p.    842,  vol.    24   (1 

R   R  R). 
Street  hands,  p.  842,  vol.  24  (1  R  R  R). 
Street  sweepers,  p.  842,  vol.  24  (1  R  R  R). 
Unlawful  occupation  of  street,  p.  842,  vol.  24  (1  R  R  R). 
Use  of  electricity,  p.  842,  vol.  24  (1  R  R  R). 
Vehicles    and   animals    in    dangerous    situations,    p.    842,    vol.  24 

(1   R   R   R). 
Vehicles  moving  on  track,  p.  842,  vol.  24  (1  R  R  R). 

Stop,  Look  and  Listen. 

Whether  the   stop,   look  and   listen   rule   is   applicable   to  street 
railway  crossings,  p.  66,  vol.  25  (2  R  R  R). 

STREETS  AND  HIGHWAYS. 

See   CHILDREN;  DAMAGES. 

SUBSEQUENT    EXPERIMENTS. 

See    EVIDENCE. 

TORTS. 

What   acts   of  a  servant  amounting   to   tort,   constitute   an  acting 
'    within  the  scope  of  employment,  p.  431,  vol.  25  (2  R  R  R). 

TRESPASSERS. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS. 

VESTIBULE   TRAINS. 

See    CARRIERS   OF   PASSENGERS. 

VIBRATION. 

See   DAMAGES;    RAILROADS    IN   STREETS. 

VOLUNTEERS. 

See  COUPLING  CARS;  FELLOW  SERVANTS. 

WANTONNESS. 

See  NEGLIGENCE. 

WILLFUL  NEGLIGENCE. 

See  NEGLIGENCE. 
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ABANDONMENT. 

See  EMINENT  DOMAIN;  RIGHT  OF  WAY;  STREET 
RAILWAYS. 

ABSENCE  OF  PRIOR  ACCIDENTS. 

See  CROSSINGS;   STREET  RAILWAYS. 

ABUSIVE  LANGUAGE. 

See  CARRIERS  OF  PASSENGERS;  TRESPASSERS. 

ABUTTERS. 

See  ELEVATED  RAILROADS;  EMINENT  DOMAIN;  IN- 
JURIES TO  PROPERTY;  NUISANCES;  RAILROADS  IN 
STREETS;  STATIONS  AND  DEPOTS;  STREETS  RAIL- 
WAYS. 

Abutter  has  no  more  right  in  sidewalk  than  in  roadway  of  street. 

Hester  v.  Durham  Traction   Co.    (N.   Car.),  p.   830,   vol.  38   (15 

R  R  R). 
Rights  in  streets  and  sidewalks.     Hester  v.  Durham  Traction  Co. 

(N.  Car.),  p.  830,  vol.  38  (15  R  R  R). 

ACCESS. 

See  EMINENT  DOMAIN. 

ACCIDENT  INSURANCK 

Pay  car  not  a  passenger  car  within  meaning  of  double  indemnity 
clause  accident  insurance  policy.  Travelers'  Ins.  Co.  v.  Austin 
(Ga.),  p.  433,  vol.  28  (5  R  R  R). 

Paymaster  while  traveling  upon  the  business  of  his  office  not  a 
passenger  within  meaning  of  double  indemnity  clause  of  acci- 
dent insurance  policy.  Travelers'  Ins.  Co.  v.  Austin  (Ga,),  p. 
433,  vol.  28   (5  R  R  R). 

ACCIDENTS   ON   TRACK. 

See    ANIMALS;    CARRIERS    OF    GOODS;    CARRIERS    OF 
•PASSENGERS;    CHILDREN;    CONTRIBUTORY    NEGLI- 
GENCE:   CROSSINGS;    DEATH    BY    WRONGFUL   ACT; 
EVIDENCE;   FRIGHTENING  TEAMS;   INSTRUCTIONS; 
LEASES  AND  RUNNING  POWERS;  LICENSEES;  MAS- 
TER   AND    SERVANT;     NEGLIGENCE;     RAILROADS; 
RAILROADS     IN     STREETS;     STOCK,    INJURIES     TO; 
STREET  RAILWAYS;   TRESPASSERS;   WITNESSES. 
Appliance  to  be  used  by  motorman  to  stop  car  and  prevent  acci- 
dent, instruction   invading  province   of  jury.     Memphis   St.    Ry. 
Co.  V.  Haynes  (Tcnn.),  p.  384,  vol.  36  (13  R  R  R). 
Assumption  of  risk  as  affected  by  negligence  of  railroad  company 
in  shunting  'cars  on  wharf  of  coal  company  and  injuring  its  em- 
ployee.    Baltimore  &  O.   R.  Co.  v,  Charvat   (Md.),  p.  621,  vol. 
25  (2  R  R  R), 
Brakeman  was  acting  within  scope  of  his  employment  when  he  ran 
against  a  person  standing  near  depot  and  knocked  him  under  a 
car,  when  returning  from  a  saloon  to  board  his  train.     Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Edwards  (Tex.),  p.  430,  vol.  25  (3 
R  R  R). 
Care  due  from  engineer  to  persons  seen  walking  on  track.     Copp 
V.  Maine  R.  Co.  (Me.),  p.  199,  vol.  42  (19  R  R  R). 
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Care  due  from  trainmen  to  persons  on  railroad  tracks,  certain 
instructions  were  erroneously  refused,  since  they  correctly  stated 
the  law  on  the  facts  hypothesised.  Alabama  Great  Southern  R. 
Co.  V.  Guest  (Ala.),  p.  759,  vol.  41  (18  R  R  R). 

Care  due  licensees  and  trespassers.  Illinois  Cent.  R.  Co.  v. 
Eicher  (111.),  p.  226,  vol.  32  (9  R  R  R). 

Care  due  licensees  crossing  part  of  right  of  way  used  as  footpath. 
Griswold  v.  Boston  &  M.  R.  R.  (Mass.),  p.  489,  vol.  31  (8  R  R  R). 

Care  required  of  engineer  on  discovering  an  enaployee  of  the  rail- 
road on  the  track  in  front  of  his  train.  Louisville,  H.  &  St.  L. 
Ry.  Co.  V.  Jolly's  Admx  (Ky.),  p.  154,  vol.  42  (19  R  R  R). 

Care  required  of  trainmen  and  drivers  of  vehicles  in  using  street. 
Holt  V.  Pennsylvania  R.  Co.  (Pa.),  p.  804,  vol.  31  (8  R  R  R). 

Collision  between  wagon  and  street  car,  sufficiency  of  allegation 
of  negligence.  Donohoe  v.  Wilmington  City  Ry.  Co.  (Del.), 
p.  51,  vol.  32  (9  R  R  R). 

Comparative  negligence,  instruction  as  to  effect  of  contributory 
negligence  and  negligence  after  discovery  of  peril  not  erroneous 
as  injecting  doctrine  of  into  case.  Harrington  v.  Los  Angeles 
Ry.  Co.  (Cal.),  p.  191,  vol.  32  (9  R  R  R). 

Contributory  Negligence. 

Bicycle    rider    thinking    car    was    on    other    track.      Baldwin    v. 

Heraty  (Mich.),  p.  692,  vol.  33  (10  R  R  R). 
Burden  of  proof.     Indianapolis  St.  Ry.  Co.  v.  Marschke   (Ind.), 

p.  609,  vol.  43   (20  R  R  R). 
Care  required  in  looking  out  for  street  cars.     Daum  z/.   North 

Jersey  St.  Ry.  Co.  (N.  J.),  p.  814,  vol.  30  (7  R  R  R). 
Care  required  of  deaf  person  in  crossing  street  railway  tracks. 

Portsmouth   St.   R.   Co.   v.   Peed's  Administrator   (Va.),   p.  65, 

vol.  36  (13  R  R  R). 
Care  required  of  deaf  trespasser  in  walking  on  track.     Hamlin 

V,  Columbia  &  P.  S.  R.  Co.  (Wash.),  p.  1,  vol.  40  (17  R  R  R). 
Care  required  of  person  on  or  near  track.     Garlich  v.  Northern 

Pac.  Ry.  Co.  (C.  C.  A.),  p.  460,  vol.  36  (13  R  R  R). 
Care    required   of  person   using  highway   part   of  a   toll   bridge 

upon  which  trains  are  operated.     Kentucky  &  I.  Bridge  Co.'s 

Receivers  v.  Montgomery  (Ky.),  p.  405,  vol.  25  (2  R  R  R). 
Care   required  of  person  walking  on  railroad  track.     Savage  v. 

Southern  Ry.  Co.  (Va.),  p.  151,  vol.  38  (15  R  R  R). 
Care  required  of  persons  walking  upon  railroad  tracks.     Copp  v. 

Maine  Cent.  R.  Co.  (Me.),  p.  199,  vol.  42  (19  R  R  R). 
Conduct  in  walking  upon  track  in  street  without  necessity,  where 

injury  not  intentionally  or  wantonly  caused.     Atchison,  T.  & 

S.  F.  Ry.  Co.  V.  Schwindt  (Kan.),  p.  473,  vol.  31  (8  R  R  R). 
Conduct    of   bicyclist    in    stopping   upon    track    without    looking 

behind    him    as    affected    by    absence    of    signals.      Zolpher   v. 

Camden  &  S.  R.  Co.  (N.  J.),  p.  470,  vol.  31  (8  R  R  R). 
Contributory  negligence  and  negligence  after  discovery  of  peril. 

Barry  v,  Burlington  Ry.  &  Light  Co.    (Iowa),  p.  675,  vol.  29 

(6  R  R  R). 
Contributory   negligence   not   a    defense   where   negligence    after 

discovering  plaintiff's  peril.     Law  v.  Missouri,  K.  &  T.  Ry    Co. 

of  Texas  (Tex.),  p.  582,  vol.  25  (2  R  R  R). 
Contributory  negligence  of  person  on  bridge  preventing  recovery 

although  engineer  had  been  negligent  in  failing  to  stop  train. 

Shannon  v.   Boston  &   M.   R.   R.    (N.    H.),   p.   192,  vol.   27   (4 

R   R   R).  /I   f  .  *     ^ 

Contributory  negligence  of  persons  on  street  injured  through 
negligence  m  management  of  street  car  does  not  preclude  a 
recovery  unless  it  enters  directly  into  and  forms  a  part  of  the 
efficient  cause  of  the  accident.  Oates  v.  Metropolitan  St  Ry 
Co.  (Mo.),  p.  916,  vol.  26  (3  R  R  R). 
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Custodian  of  lunatic  was  not  necessarily  negligent  because  lu- 
natic was  at  large.  Simpson  v.  Rhode  Island  Co.  (R.  I.),  p. 
642,  vol.  35  (12  R  R  R). 

Deaf  man  walking  on  track.  Roach  v.  Atlanta,  K.  &  N.  Ry.  Co. 
(Ga.),  p.  97,  vol.  33  (10  R  R  R). 

Deaf  trespasser  walking  on  railroad  track,  recovery  precluded. 
Hamlin  v.  Columbia  &  P.  S.  R.  Co.  (Wash.),  p.  1,  vol.  40  (17 
R  R  R). 

Decedent's  precluded  recovery,  in  the  absence  of  proof  that  de- 
fendant could,  by  ordinary  prudence,  have  avoided  the  injury 
after  discovering  his  peril.  Barry  v.  Kansas  City,  etc.,  Ry. 
Co.   (Ark.),  p.  735,  vol.  41  (18  R  R  R). 

Defense  of  not  affected  by  fact  that  train  was  running  in  viola- 
tion of  ordinance  limiting  speed.  Garlich  v.  Northern  Pac. 
Ry.  Co.  (C.  C.  A.),  p.  460,  vol.  36  (13  R  R  R). 

Direction  of  verdict  for  defendant  because  of  negligence  of  person 
working  near  track  in  stepping  on  track  within  eight  or  ten 
feet  of  car.  Gleason  v.  Worcester  Consolidated  St.  Ry.  Co. 
(Mass.),  p.  759,  vol.  31  (8  R  R  R). 

Doctrine  that  remote  negligent  act  of  injured  party  will  not  bar 
recovery  was  not  applicable  where  act  of  plaintiff  in  driving 
in  front  of  electric  car  and  that  of  conductor  or  motorman  was 
so  substantially  concurrent  that  it  was  impossible  to  separate 
conduct  of  injured  party  from  injury  itself.  Rider  v.  Syracuse 
Rapid  Transit  Ry.  Co.  (N.  Y.),  p.  635,  vol.  26  (3  R  R  R). 

Does  not  preclude  recovery  where  defendant's  servants  should 
have  seen  plaintiff's  danger  in  time  to  avoid  accident.  Klock- 
enbrink  v.  St.  Louis  &  M.  R.  R.  Co.  (Mo.),  p.  63,  vol.  30  (7 
R  R  R). 

Driving  timid  horse  on  street  in  which  is  a  street  car  track. 
Montgomery  St  Ry.  v.  Hastings  (Ala.),  p.  2,  vol.  33  (10 
R  R  R). 

Effect  of  mere  fact  that  persons  were  accustomed  to  walk  on 
track  at  place  and  time  when  accident  occurred  on  responsi- 
bility of  railroad,  where  death  of  person  struck  by  train  was 
due  to  his  contributory  negligence  in  going  and  remaining  on 
track.  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Shiflet 
(Tex.),  p.  373,  vol.  40  (17  R  R  R). 

Epileptic  walking  on  track.  Marks  v.  Atlantic  Coast  Line  R. 
Co.  (N.  Car.),  p.  756,  vol.  31  (8  R  R  R). 

Evidence  sufficient  to  show  plaintiff  guilty  of  contributory  negli- 
gence in  crossing  track.  Peters  v.  Southern  R.  (io.  (Ala.), 
p.  90,  vol.  30  (7  R  R  R). 
•  Fact  that  deceased  was  on  bridge  when  killed  did  not  show  con- 
tributory negligence  per  se.  Harris  v,  Atlantic  C.  L.  R.  Co. 
(N.  Car.),  p.  132,  vol.  30  (7  R  R  R). 

Findings  as  to  contributory  negligence  of  wife  while  in  vehicle 
driven  by  husband  were  insufficient  to  overthrow  general  ver- 
dict in  favor  of  plaintiff.  Indianapolis  St.  Ry.  Co.  v.  Johnson 
(Ind.),  p.  445,  vol.  38  (15  R  R  R). 

If  it  appears  that  trolley  car  motorman  is  not  going  to  respect 
your  rights  to  cross  street  first,  you  must  wait,  or  you  arc 
guilty  of  contributory  negligence.  Schwanewede  v.  North 
Hudson  County  Ry.  Co.  (N.  J.),  p.  191,  vol.  27  (4  R  R  R). 

In  action  for  death  of  section  foreman,  testimony  that  before  he 
was  struck  he  gave  a  command  to  hurry  up  certain  work,  and 
stated  that  the  train  was  coming,  did  not  show  that  he  had 
heard  or  seen  the  train,  and  was  aware  of  its  immediate  ap- 
proach. International  &  G.  N.  Ry.  Co.  v.  McVey  (Tex.),  p. 
505.  vol.  41  (18  R  R  R). 

Instruction  that  the  deceased  would  have  seen  and  heard  train, 
if  at  all  careful,  was  properly  refused.  Harris  v.  Atlantic 
C.  L.  R.  Co.  (N.  Car.),  p.  132,  vol.  30  (7  R  R  R). 
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Instruction  was  not  erroneous  as  invading  province  of  jury,  and 
misleading  them  to  believe  that  in  considering  wife's  con- 
tributory negligence  they  wfere  not  to  consider  negligence  of 
her  husband,  who  was  driving  the  vehicle  in  which  she  was 
riding.  Indianapolis  St.  Ry.  Co.  v,  Johnson  (Ind.),  p.  445,  vol. 
38  (15  R  R  R). 

Instructions  as  to  duty  to  take  a  different  route  objectionable 
because  argumentative.  Lumsden  v.  Chicago,  etc.,  Ry.  Co. 
(Tex.),  p.  806,  vol.  25  (2  R  R  R). 

Insufficiency  of  evidence  of.  Illinois  Central  R.  Co.  v.  Watson 
(Miss.),  p.  199,  vol.  40  (17  R  R  R). 

Intoxicated  jnan,  who  seats  himself  on  end  of  a  cross  tie,  and 
there  sinks  into  a  drunken  stupor,  is  negligent.  Ayers  v. 
Wabash  R.  Co.  (Mo.),  p.  470,  vol.  39  (16  R  R  R). 

Intoxication  of  plaintiff  as  proximate  cause.  Mooney  v.  Penn- 
sylvania R.  Co.  (Pa.),  p.  752,  vol.  27  (4  R  R  R). 

Misleading  instruction  as  to  burden  of  proof.  Indianapolis  St. 
Ry.  Co.  z/.  Taylor  (Ind.),  p.  588,  vol.  25  (2  R  R  R). 

Muffling  head  with  cape  to  keep  off  rain,  instructions.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Cleere  (Ark.),  p.  61,  vol.  40  (17  R  R  R). 

Negligence  of  street  railway  in  jrunning  over  a  drunken  pedes- 
trian, and  negligence  of  the  pedestrian  in  stepping  so  close  in 
front  of  the  car  that  he  could  not  move  from  the  place  on  the 
track  that  he  first  reached  before  the  car  struck  him,  are  so 
substantially  concurrent  that  it  is  impossible  to  separate  the 
conduct  of  the  pedestrian  from  the  injury  itself,  so  as  to  per- 
mit a  recovery  therefor.  Richmond  Traction  Co.  v,  Martin 
(Va.),  p.  817,  vol.  32  (9  R  R  R). 

No  presumption  that  person  killed  on  track  was  guilty  of. 
Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  p.  594,  vol.  37  (14 
R  R  R). 

No  recovery  for  gross  negligence  where  failure  to  show  ordinary 
care  on  part  of  person  injured  on  street  railway  track.  Gleason 
V.  Worcester  Consolidated  St.  Ry.  Co.  (Mass.),  p.  759,  vol.  31 
(8  R  R  R). 

No  recovery  where  circumstantial  evidence  showed  that  deceased 
must  have  been  on  track  or  so  near  that  danger  was  apparent. 
Tucker  v.  International  &  G.  N.  R.  Co.  (Tex.),  p.  592,  vol.  25 
(2  R  R  R). 

No  recovery  where  ordinary  care  on  part  of  person  injured  on 
street  railway  track  could  be  only  conjectural.  Gleason  f. 
Worcester  Consolidated  St.  Ry.  Co.  (Mass.),  p.  759,  vol.  31 
(8  R  R  R). 

Not  contributory  negligence  to  back  delivery  wagon  at  right 
angles  to  curb  though  horses  must  necessarily  stand  across 
street  car  track.  Fenner  v.  Wilkesbarre  &  W.  V.  Traction 
Co.  (Pa.),  p.  617,  vol.  25  (2  R  R  R). 

Not  necessary  for  jury  to  pass  on  issue  as  to  "last  clear  chance." 
Harris  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  p.  132,  .vol.  30  (7 
R  R  R\. 

Not  stepping  off  street  car  track  to  avoid  car.  Dooley  v.  Green- 
field &  T.  F.  St.  Ry.  Co.  (Mass.),  p.  52,  vol.  32  (9  R  R  R). 

Of  drunken  person  in  crawling  on  track,  prevented  recovery. 
Vizacchero  v.  Rhode  Island  Co.  (R.  I.),  p.  172,  vol.  37  (14 
R  R  R). 

Of  injured  employee  of  coal  company  unloading  car  on  its 
wharf,  in  being  under  car  when  trainmen  were  shunting  cars, 
Baltimore  &  O.  R.  Co.  v,  Charvat  (Md.),  p.  621,  vol.  25  (2 
R  R  R^. 

Of  licensee  injured  while  walking  on  track,  question  for  jury. 
Law  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.),  p.  582, 
vol.  25  (2  R  R  R). 

Of   mail   carrier   in   stopping   his   push   cart   too   near   the   train. 
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Mabbott  V,   Illinois   Cent.    R.   Co.    (Iowa),   p.   114,  vol.   26    (3 
R  R  R). 

Of  man  killed  on  track  in  railroad  yard.  King  v,  Illinois  Cent. 
R.  Co.  (C.  C.  A.),  p.  875,  vol.  26  (3  R  R  R). 

One  who  starts  to  cross  a  railroad  track  so  near  an  approaching 
train,  which  he  could  have  seen,  that  he  is  struck  before  he 
gets  across,  is  guilty  of  contributory  negligencei  Louisville 
&  N.  R.  Co.  V.  Mitchell  (Ala.),  p.  425,  vol.  27  (4  R  R  R). 

One  who  walks  along  street  on  or  too  near  railroad  track  without 
necessity  is  guilty  of  contributory  negligence  barring  recovery 
for  injury  from  an  engine.  Loughrey  v.  Pennsylvania  R.  Co. 
(Pa.),  p.  576,  vol.  25  (2  R  R  R). 

Oth^r  occupant  of  vehicle  relying  on  care  of  its  driver.  United 
Rys.  &  Electric  Co.  v.  Biedler  (Md.),  p.  110,  vol.  33  flO  R  R  R). 

Passing  through  defendant's  railroad  yards  in  the  night,  and 
out  on  the  track,  knowing  that  a  train  would  soon  follow, 
without  looking  for  trains.  Engelking  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  (Mo.),  p.  800,  vol.  40  (17  R  R  R). 

Person  struck  by  loose  car  while  crossing  tracks  in  switch  yard 
was  guilty  of  contributory  negligence  as  matter  of  law.  Colo- 
rado &  S.  Ry.  Co.  V.  Sonne  (Colo.),  p.  727,  vol.  41  (18  R  R  R). 

Person  struck  by  train,  which  she  should  have  seen  in  time, 
while  walking  on  track,  could  not  recover,  although  she  testi- 
fied that  she  used  due  care  in  trying  to  discover  train.  St. 
Louis  Southwestern  Ry.  Co.  v.  Purcell  (C.  C.  A.),  p.  799,  vol. 
39  (16  R  R  R). 

Persons  walking  upon  railroad  tracks  are  bound  to  apprehend 
that  locomotives  may  be  swiftly  approaching  at  any  time. 
Copp.  V,  Maine  Cent.  R.  Co.  (Me.),  p.  199,  vol.  42  (19  R  R  R). 

Plaintiff,  when  struck  by  street  car,  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  precluding  recovery.  Garvick 
V.  United  Rys.  &  Elec.  Co.  (Md.),  p.  615,  vol.  43  (20  R  R  R). 

Postal  clerk  caught  between  cars  being  coupled,  while  trying  to 
alight,  could  not  recover  for  his  injuries.  Rice  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Mass.),  p.  238,  vol.  37  (14  R  R  R). 

Presumption  that  injured  person  exercised  due  care.  Cox  v. 
Wilmington  City  Ry.  Co.  (Del.),  p.  818,  vol.  30  (7  R  R  R). 

Proximate- cause  tixing  liability  where  both  negligence  and  con- 
tributory negligence.  Cox  v.  Wilmington  City  Ry.  Co.  (Del.), 
p.  818.  vol.  30  (7  R  R  R). 

Proximate  cause  of  accident  was  the  act  of  deceased  in  walking 
on  street  car  track  while  affected  by  liquor.  Bugbee  v.  Union 
R.  CJo.  (R.  I.),  p.  128,  vol.  39   (16  R  R  R). 

Question  for  jury.  Harrington  v.  Los  Angeles  Ry.  Co.  (Cal.), 
p.  101,  vol.  32  (9  R  R  R);  Memphis  St.  Ry.  Co.  v.  Haynes 
(Tenn.).  p.  384,  vol.  36  (13  R  R  R);  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  y.  Cleere  (Ark.),  p.  61,  vol.  40  (17  R  R  R). 

Question  for  jury  where  decedent,  while  crossing  street  diag- 
onally, facing  an  approaching  car,  in  order  to  catch  another  car 
waiting  for  him,  «the  conductor  of  which  called  upon  him  to 
hurry,  was  struck  by  the  first  car.  Stillings  v.  Metropolitan 
St.  Ry.  Co.  (N.  Y.).  p.  773,  vol.  36  (13  R  R  R). 

Question  for  jury  where  person  was  injured  by  reason  of  a 
collision  between  his  vehicle  and  a  street  car.  Wood  v. 
Boston  Elevated  Ry.  Co.  (Mass.),  p.  475,  vol.  39  (16  R  R  R). 

Question  for  jury  where  person  was  killed  by  street  car.  Chi- 
cago Union  Traction  Co.  v,  O'Donnell  (111.),  p.  214,  vol.  37  (14 
R  R  R). 

Question  for  jury  where  street  car  collided  with  plaintiff's  ve- 
hicle while  his  attention  was  occupied  by  another  car.  Plant 
V.  Heraty  (Mich.),  p.  358,  vol.  28  (5  R  R  R). 

Question  for  jury  whether  driver  of  wagon,  which  collided  with 
street  car.  was  in  the  exercise  of  due  care.  Evensen  v,  Lex- 
ington &  B.  St.  Ry.  Co.  (Ma.ss.),  p.  159,  vol.  37  (14  R  R  R). 
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Question  of  plaintiffs  neglig^ence  in  driving  on  street  railway 
track  was  for  the  jury.  Indianapolis  St.  Ry.  Co.  v.  Marschke 
(Ind.).  p.  609,  vol.  43   (20  R  R  R). 

Recovery  precluded  without  regard  to  question  of  negligence. 
Garlich  v.  Northern  Pac.  Ry.  Co.  (C.  C.  A.),  p.  460,  vol.  36  (13 
R  R  R). 

Reliance  on  care  of  driver  of  vehicle.  Holden  v.  Missouri  R. 
Co.  (Mo.),  p.  440,  vol.  36  (13  R  R  R). 

Reliance  on  ordinance  limiting  speed.  Garlich  v.  Northern  Pac 
Ry.  Co.  (C.  C.  A.),  p.  460,  vol.  36  (13  R  R  R). 

Riding  railroad  tricycle  in  dense  fog.     Dilas  v.  Chesapeake  &  O. 

.    Ry.  Co.  (Ky.),  p.  712,  vol.  30  (7  R  R  R). 

Right  of  driver  of  vehicle  to  assume  that  street  car  would  not 
continue  to  run  at  excessive  speed  while  he  was  crossing 
tracks.  Vrooman  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  393, 
vol.  38  (15  R  R  R). 

Right  of  one  driving  along  street  railway  track  in  daylight  to 
suppose  that,  if  a  car  is  approaching  from  the  rear,  a  proper 
lookout  is  maintained  and  that  ordinary  care  will  be  exercised 
not  to  injure  him.  Indianapolis  St.  Ry.  Co.  v.  Marschke 
(Ind.),  p.  609,  vol.  43  (20  R  R  R). 

Shown  by  evidence  that  plaintiff's  contributory  negligence  in 
jumping  on  or  off  train  while  in  motion,  or  in  sitting  on 
cross  tie,  was  the  cause  of  his  injuries.  Givens  v.  Louisville 
&  N.  R.  Co.  (Ky.),  p.  11,  vol.  30  (7  R  R  R). 

Sitting  on  track,  recovery  precluded  for  mere  negligence  of 
trainmen  in  failing  to  discover  person.  Texas  &  N.  O.  Ry.  Co. 
V.  McDonald  (Tex.),  p.  503,  vol.  42  (19  R  R  R). 

Sleeping  on  the  end  of  cross  ties.  Hughes  v.  Louisville  &  N. 
R.  Co.  (Ky.),  p.  610,  vol.  25  (2  R  R  R). 

Stepping,  from  behind  street  car,  upon  another  street  car  track 
without  looking.  Giardina  v.  St.  Louis  &  M.  R.  Ry.  Co. 
(Mo.),  p.  579,  vol.  37   (14  R  R  R). 

Stopping  vehicle  within  a  few  feet  of  street  car  track.  Mont- 
gomery St.  Ry.  V.  Hastings  (Ala.),  p.  2,  vol.  33  (10  R  R  R). 

Sudden  peril  from  another  cause.  Chattanooga  Electric  Ry.  Co. 
V.  Cooper  (Tenn.),  p.  709,  vol.  30  (7  R  R  R). 

Sudden  peril  from  another  cause,  instruction.  Chattanooga  Elec- 
tric Ry.  Co.  V.  Cooper  (Tenn.),  p.  709.  vol.  30  (7  R  R  R). 

Sufficiency  of  evidence.  Itzkowitz  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  p.  583,  vol.  35  (12  R  R  R). 

Sufficiency  of  evidence  of  negligence  of  parents  in  allowing 
child  to  go  upon  track.  Corbett  v.  Oregon  Short  Line  R, 
Co.   (Utah),  p.  736,  vol.  30   (7  R  R  R). 

Sufficiency  of  evidence  of  such  wanton  and  gross  negligence 
as  will  render  unavailable  a  plea  of  contributory  negligence, 
in  action  for  killing  person  on  track  in  railroad  yard.  King 
V.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  875,  vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  on  part  of  person  struck  by  locomotive 
while  walking  on  track.  Savage  zf.  Southern  Ry.  Co.  (Va.), 
p.  151,  vol.  38  (15  R  R  R). 

Sufficiency  of  evidence  where  person  was  injured  by  train  seen 
by  him  before  attempting  to  cross  tracks.  Alexander  v,  Louis- 
'ville  &  N.  R.  Co.  (Ga.),  p.  572,  vol.  26  (3  R  R  R). 

Under  the  plea  of  contributory  negligence  in  going  on  the  track, 
defendant  may  show,  by  questions  to  plaintiff  and  by  his  decla- 
rations, that  he  was  intoxicated  at  the  time  of  the  accident. 
Sharpton  v.  Augusta  &  A.  Ry.  Co.  (S.  Car.),  p.  190,  vol.  40  (17 
R  R  R). 

Violation  of  ordinance  limiting  speed  of  bicycles.  Harrington 
V.  Los  Angeles  Ry.  Co.  (Cal.).  p.  191,  vol.  32  (9  R  R  R). 

Walking  on  track.  Denver  &  R.  G.  R.  Co.  v.  Buffehr  (Colo.), 
p.  762,  vol.  27  (4  R  R  R) :  Gregory  v.  Louisville  &  N.  R.  Co. 
(Ky.),  p.  293,  vol.  35  (12  R  R  R). 
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Walking:  on  track  within  corporate  limits.  Gulf,*  C.  &  S.  F.  Ry. 
Co.  V.  Matthews  (Tex.),  p.  493,  vol.  42  (19  R  R  R). 

Walking  on  track  without  necessity.  Gulf,  etc.,  Ry.  Co.  v. 
Matthews  (Tex.),  p.  573,  vol.  43  (20  R  R  R). 

Walking,  sitting,  or  lying  down  on  railroad  tracks.  Carter  v. 
Southern  Ry.  Co.  (N.  Car.),  p.  324,  vol.  34  (11  R  R  R);  Clegg 
V.  Southern  Ry.  Co.  (N.  Car.),  p.  737,  vol.  34  (11  R  R  R). 

Walking  too  near  tracks  in  switch  yard  without  looking  for 
train  running  therein.  Koegel  v,  Missouri  Pac.  Ry.  Co.  (Mo.), 
p.  583,  vol.  34  (11  R  R  R). 

Where  there  was  evidence  that  decedent  was  guilty  of  contrib- 
utory negligence,  and  no  proof  that  the  company  had  discovered 
his  peril,  but  only  that  by  the  use  of  ordinary  care  it  might 
have  discovered  the  peril  in  time  to  have  avoided  the  acci- 
dent, the  company  was  not  liable.  Barry  v.  Kansas  City,  etc., 
Ry.  Co.  (Ark.),  p.  735,  vol.  41  (18  R  R  R). 

Whether  leaving  horse  unhitched,  in  violation  of  ordinance,  may 
be  the  proximate  cause  of  injury  to  wagon  to  which  it  is 
attached.  Munroe  v.  Hartford  St.  Ry.  Co.  (Conn.),  p.  47, 
vol.  33  (10  R  R  R). 

Wife's  negligence  while  riding  in  vehicle  driven  by  husband  was 
question  for  jury.    Indianapolis  St.  Ry.  Co.  v,  Johnson  (Ind.), 
p.  445,  vol.  38   (;5  R  R  R). 
Contributory  negligence  and  duty  of  motorman  after  discovering 

pedestrian's  peril.     Louisville  Ry.   Co.  v.  Colston   (Ky.),  p.  668, 

vol.  35  (12  R  R  R). 
Contributory  negligence  and  negligence  in  failing  to  discover  de- 
ceased's peril.     St.  Louis,  etc.,  Ry.-  Co.  v,  Evans   (Ark.),  p.  788, 

vol.  39  (16  R  R  R). 

Damages. 

Punitive    damages   authorized    for    gross    negligence    in    running 
street  car  into  ant)ther  vehicle.     Louisville  Ry.  Co.  v,  Teekin 
(Ky.).  p.  785,  vol.  36  (13  R  R  R). 
Defendant  entitled  to  judgment  on  special  findings,  in  action  for 

death  of  person  killed  while  walking  on  track.     St.  Louis  &  S. 

F.  R.  Co.  V,  Karns  (Kan.),  p.  753,  vol.  30  (7  R  R  R). 
Defendant's    negligence   in    running   into   wagon    backed    at   right 

angles    to    curb    in    delivering   goods    was    a    question    for   jury. 

Fenner  v,  Wilkesbarre  &  W.  V.  Traction  Co.  (Pa.),  p.  617,  vol. 

25  (2  R  R  R). 

Degree  of  Care. 

Care  due  employee  rightfully  on  track.     St.  Louis  S.  W.  Ry.  Co. 

V.  Jacobson.  (Tex.),  p.  301,  vol.  25  (2  R  R  R). 
Care  due  trespasser  on  track.     Harris  v,  Atlantic  C.  L.  R.  Co. 

(N.  Car.),  p.  132,  vol.  30  (7  R  R  R). 
Care  required  of  motorman  to  avoid  collision  with  other  vehicle. 

Holden  v.  Missouri  R.  Co.  (Mo.),  p.  440,  vol.  36  (12  R  R  R). 
Degree  of  care  due  licensee.    Law  v,  Missouri,  K.  &  T.  Ry.  Co. 

of  Texas  (Tex.),  p.  582,  vol.  25  (2  R  R  R). 
Instructions  as  to  care  due  employee  on  track  after  discovery  of 

peril.     St.   Louis   S.   W.   Ry.   Co.  v.   Jacobson   (Tex.),   p.   301, 

vol.  25  (2  R  R  R). 
Railroad  liable  for  injury  to  any  person   on  its  track,  whether 

at   a   public   crossing   or   elsewhere,   arising   from    careless    or 

negligent  running  of  the  train.     Ray  v.  Chesapeake  &  O.  Ry. 

Co.   (W.  Va.),  p.  779,  vol.  40  (17  R  R  R). 

Discovered  Peril. 

Company  liable  where  both  contributory  negligence  and  subse- 
quent negligence  of  motorman.  Memphis  St.  Ry.  Co.  v. 
Haynes  (Tenn.),  p.  384,  vol.  36  (13  R  R  R). 

Contributory   negligence   no   defense   where   railroad's   employee 
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wantonly'  ran  railroad  tricycle  over  person  he  knew  to  be  in 
perilous  situation.  Vicksburj?  S.  &  P.  Ry.  Co.  v.  Barmore 
(Miss.),  p.  144,  vol.  42  (19  R  R  R). 

Discovered  peril  of  pedestrian  on  street  railway  track,  instruc- 
tion not  warranted  by  evidence.  Louisville  Ry.  Co.  v.  Colston 
(Ky.).  p.  668,  vol.  35   (12  R  R  R). 

Duty  of  motorman  after  discovering  peril  of  cyclist  negligently 
riding  on  track.  Rawitzer  v.  St.  Paul  City  Ry.  Co.  (Minn,), 
p.  91,  vol.  36  (13  R  R  R). 

Duty  to  stop  train  when  person  is  seen  walking  on  track.  Savage 
V.  Southern  Ry.  Co.  (Va.),  p.  151,  vol.  38  (15  R  R  R). 

Engineer  was  not  guilty  of  negligence  in-  not  sooner  appre- 
hending that  woman  would  not  leave  track  in  time.  Copp  v. 
Maine  Cent.  R.  Co.  (Me.),  p.  199,  vol.  42  (19  R  R  R). 

Error  in  instruction,  in  action  for  running  street  car  against 
child,  was  cured  by  an  instruction,  that  if  the  motorman  failed, 
after  he  became  aware  of  the  peril  of  the  child,  to  do  all  in  his 
power  with  the  means  at  hand  to  save  the  child,  and  that  the 
death  was  the  proximate  cause  of  such  failure,  the  motorman 
was  guilty  of  wantonness,  authorizing  a  verdict  for  plaintiff, 
though  the  child  was  guilty  of  contributory  negligence.  Bir- 
mingham Ry.,  L.  &  P.  Co.  V.  Jones  (Ala.),  p.  568,  vol.  43  (20 
R  R  R). 

Error  to  modify  instruction  as  to  care  required  of  deaf  person 
crossing  street  railway  tracks,  by  adding  that  if  the  jury 
further  found  that  the  motorman  was  chargeable  with  notice 
that  such  person  was  crossing  or  about  to  cross  the  tracks, 
and  thereafter  used  ordinary  care  to  stop  the  car,  they  should 
find  for  defendant.  Portsmouth  St.  R.  Co.  v.  Peed's  Admin- 
istrator (Va.),  p.  65,  vol.  36  (13  R  R  R). 

Fact  that  person  was  riding  bicycle  between  tracks  did  not  show 
that  he  was  in  peril,  nor  make  it  the  duty  of  the  trainmen  to 
stop  train  to  avoid  injuring  him,  because  he  might  fall  or  be 
thrown  upon  track.  Seaboard  &  R.  R.  Co.  v.  Vaughan's  Adm'x 
(Va.),  p.  600,  vol.  40  (17  R  R  R). 

Failure  to  stop  train  after  discovery  of  plaintiff's  peril.  Kelley 
y.  Chicago,  B.  &  Q.  R.  Co.  (Iowa),  p.  634,  vol.  28  (5  R  R  R). 

Finding  that  engineer  saw  team  when  engine  was  six  hundred 
feet  from  it  was  controlling  on  question  of  defendant's  negli- 
gence. Johnson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa),  p. 
199,  vol.  33  (10  R  R  R). 

If  engineer  makes  all  possible  effort  to  stop  locomotive  as  soon 
as  he  has  reason  to  believe  that  a  person  walking  upon  track 
is  in  fact  not  aware  of  train's  approach  he  is  not  guilty  of 
negligence.  Copp.  v.  Maine  Cent.  R.  Co.  (Me.),  p.  199,  vol.  42 
(19  R  R  R). 

Instruction,  in  action  for  running  street  car  against  child,  which, 
after  hypothesizing  the  failure  of  the  motorman  to  do  all  that 
a  prudent  motorman  would  have  done  under  the  circum- 
stances to  save  the  life  of  the  child,  fails  to  further  hypothesize 
that  the  failure  proximately  caused  the  injury,  is  erroneous. 
Birmingham  Ry.,  L.  &  P.  Co.  v.  Jones  (Ala.),  p.  568,  vol.  43  (20 
R  R  R). 

Instruction  submitting  doctrine  of  last  clear  chance  was  not 
outside  the  issues,  in  action  for  injuries  sustained  in  collision 
between  plaintiff's  vehicle  and  a  street  car.  Indianapolis  St. 
Ry.  Co.  V.  Marschke  (Ind.),  p.  609,  vol.  43  (20  R  R  R). 

Instruction  that  certain  facts  hypothesized  showed  such  reckless 
indifference  as  would  render  defendant  liable  for  the  injuries, 
and  plaintiff  was  entitled  to  a  verdict  if  deceased  was  so 
killed,  "notwithstanding  there  was  no  fault  on  the  part  of  the 
servants  of  defendant"  and  notwithstanding  that  deceased  was 
negligent,    though    it   might   have   had  a   misleading  tendency. 
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was  not  reversible  error,  as  the  quoted  phrase  evidently  re- 
ferred to  the  conduct  of  the  servants  after  the  discovery  of  the 
peril  of  deceased.  Alabama  Great  Southern  R.  Co.  v.  Guest 
(Ala.),  p.  759,  vol.  41  (18  R  R  R). 

Insufficiency  of  evidence.  Koegel  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  p.  358,  vol.  34   (11  R  R  R).        • 

Insufficiency  of  evidence  to  show  that  those  in  charge  of  train 
might  have  averted  injury  by  exercise  of  proper  care  after 
discovering  presence  of  the  railroad's  employee  on  the  track. 
Louisville  H.  &  St.  L.  Ry.  Co.  v.  Jolly's  Adm'x  (Ky.),  p.  154, 
vol.  42  (19  R  R  R). 

Master  owes  no  duty  to  its  employee  using  tricycle  on  its  railroad 
until  his  presence  on  the  track  is  actually  discovered  by  those 
in  charge  of  a  train.  Louisville  H.  &  St.  L.  Ry.  Co.  v.  Jolly's 
Adm'x  (Ky.),  p.  154,  vol.  42  (19  R  R  R). 

Negligence  after  discovery  of  peril  entitled  plaintiff  to  recover. 
Atlanta  Ry.  &  Power  Co.  v.  Monk  (Ga.),  p.  426,  vol.  32  (9 
R  R  R). 

Negligence  after  discovery  of  peril,  sufficiency  of  evidence. 
Marks  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  p.  756,  vol.  31 
(8  R  R  R). 

Negligence  in  failing  to  stop  car,  instruction  not  warranted  by 
pleading.  Indianapolis  St.  Ry.  Co.  v,  Taylor  (Ind.),  p.  588, 
vol.  25  (2  R  R  R). 

Negligence  in  operation  of  electric  car  colliding  with  another 
vehicle  depending  upon  distance  in  which  car  should  have 
been  stopped  after  other  vehicle  should  have  been  seen.  Zol- 
pher  V.  Camden  &  S.  Ry.  Co.  (N.  J.),  p.  470,  vol.  31  (8  R  R  R). 

Negligence  of  engineer  after  discovering  plaintiff's  peril.  Ed- 
wards V.  Chicago  &  A.  Ry.  Co.  (St.  L.  Mo.),  p.  333,  vol.  25  (2 
R  R  R). 

Proximate  cause,  negligence  after  discovery  of  plaintiff's  peril, 
and  not  contributory  negligence.  Harrington  v.  Los  Angeles 
Ry.  Co.  (Cal.).  p.  191,  vol.  32  (9  R  R  R). 

Question  of  willfulness  or  wantonness  after  discovery  of  person's 
peril  was  for  the  jury.  Chicago  Terminal  Transfer  Co.  v. 
Gruss  (111.),  p.  704,  vol.  28"  (5  R  R  R). 

Railroad  was  not  chargeable  with  negligence,  which  rendered  it 
liable  for  injury  of  woman  struck  by  train,  where  required 
signals  were  given,  and,  when  the  woman  was  seen  by  en- 
gineer and  fireman,  she  was  walking  beside  the  track  at  a  safe 
distance,  and,  after  she  stepped  upon  the  track,  everything 
possible  was  done  to  stop  the  train  before  it  reached  her.  St. 
Louis  Southwestern  Ry.  Co.  v.  Purcell  (C.  C.  A.),  p.  779,  vol. 
39  (16  R  R  R). 

Sufficiency  of  evidence  of  knowledge  of  engineer  that  deceased 
was  asleep  on  track.  Alabama  G.  S.  R.  Co.  v.  Hamilton 
(Ala.),  p.  631,  vol.  28   (5  R   R  R). 

Sufficiency  of  evidence  of  negligence  after  discovery  of  peril. 
Humphreys  v.  Valley  R.  Co.  (Va.),  p.  649,  vol.  28  (5  R  R  R). 

Sufficiency  of  evidence  of  such  wanton  and  gross  negligence  as 
will  render  unavailable  a  plea  of  contributory  negligence  in 
action  for  killing  person  on  track  in  railroad  yard.  King  v, 
Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  875,  vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  of  wantonness  and  willfulness  where 
person  asleep  on  track  is  killed  by  train.  Alabama  G.  S.  R. 
Co.  r.  Hamilton  (Ala.),  p.  631,  vol.  28  (5  R  R  R). 

Sufficiency  of  evidence  that  engineer  discovered  deceased  on 
track  in  time  to  avoid  injuring  him.  St.  Louis,  etc.,  Ry.  Co. 
V.  Evans  (Ark.),  p.  788,  vol.  39  (16  R  R  R). 

Where  the  operatives  of  a  train  saw  a  man  lying  beside  track, 
they  were  not  negligent  in  failing  to  stop  the  train  in  anticipa- 
tion that  he  would  place  his  arm  upon  the  rail  before  the  train 
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reached    him.      Louisville,    etc.,    R.    Co.    v,    Hathaway's    Ex'x 

(Ky.),  p.  749,  vol.  41  (18  R  R  R). 
Willfulness  in  failing  to   stop   car   after  plaintiff  was   under  it, 

instruction   not  warranted  by   facts    therein.     Indianapolis   St 

Ry.  Co.  V,  Taylor  (Ind.),  p.  588,  vol.  25  (2  R  R  R). 
Willfulness,  instruction  not  warranted  by  pleading.     Indianapolis 

St.  Ry.  Co.  V.  Taylor  (Ind.),  p.  588,  vol.  25  (2  R  R  R). 
Willfulness  of  motorman  in  failing  to  stop  car,  instruction  not 

warranted   by    evidence.      Indianapolis   St.    Ry.    Co.   v.    Taylor 

(Ind.),  p.  588,  vol.  25  (2  R  R  R). 
Duty  of  engineer  of  one  train  to  warn  pedestrian  of  the  approach 
of  another.     Gregory  v,  Louisville  &  N.   R.   Co.    (Ky.),  p.  293, 
vol.  35  (12  R  R  R). 
'  Duty  to  take  care  of  injured  trespasser.     Union  Pac.  Ry.  Co.  v. 
Cappier  (Kan.),  p.  11%,  vol.  30  (7  R  R  R). 
Engineer's   negligence   was   a   question   for   jury   where   train   col- 
lided with  unattended  vehicle.     Mitchell  v.  New  Orleans  &  N.  E. 
R.  Co.  (Miss.),  p.  785,  vol.  36  (13  R  R  R). 
Error  to  instruct  as  to  failure  to  give  warning  where  the  negli- 
gence alleged  was   excessive  speed.     Portsimouth   St.   R.    Co.  v. 
Feed's  Administrator  (Va.),  p.  65,  vol.  36  (13  R  R  R). 

Evidence. 

Admission  of  motorman  that  he,  on  another  line,  had  some 
trouble  with  his  car  was  improperly  elicited  on  cross-examina- 
tion. Munroe  v.  Hartford  St.  Ry.  Co.  (Conn.),  p.  47,  vol.  33 
(10  R  R  R). 

Collision  between  street  car  and  fire  engine,  violation  of  com- 
pany's rule  requiring  cars  to  slow  up  while  passing  engine 
houses  was  not  negligence  per  se,  but  was  evidence  bearing  on 
question  of  negligence.  McKerman  v.  Detroit  Citizens'  St 
Ry.  Co.   (Mich.),  p.  400,  vol.  38   (15  R  R  R). 

Competency  of  motorman  as  witness,  under  Illinois  statute. 
Feitl  V.  Chicago  City  Ry.  Co.  (111.),  p.  798,  vol.  37  (14  R  R  R). 

Conversation  between  contractor  and  train  dispatcher  as  to  dut>' 
to  slow  down  trains  approaching  bridge  where  former  was 
working  was  inadmissible,  in  absence  of  evidence  of  authority 
of  latter  to  bind  defendant  in  the  premises.  Carpenter  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  466,  vol.  38  (15  R  R  R). 

Declarations  of  motorman  as  res  gestae.  Sample  v,  (Consolidated 
Light  &  Ry.  Co.  (W.  Va.),  p.  380,  vol.  24  (1  R  R  R). 

Defendant  street  railway  not  entitled  to  instruction  declaring 
admissibility  of  evidence  of  the  fact  that  plaintiff  did  not 
count  on  negligence  in  running  car  at  a  high  rate  of  speed  and 
failing  to  ring  gong.  Klockenbrink  v,  St.  Louis  &  M.  R.  R 
Co.  (Mo.),  p.  63.  vol.  30  (7  R  R  R). 

Distance  within  which  train  may  be  stopped.  Davis  v.  Seaboard 
Air  Line  Ry.  (N.  Car.),  p.  163,  vol.  41  (18  R  R  R). 

Evidence  as  to  effect  of  train  striking  person  while  he  is  stand- 
ing. Gulf,  etc.,  Ry.  Co.  v.  Matthews  (Tex.),  p.  580,  vol.  24  (1 
R  R  R). 

Expert  testimony  as  to  whether  person  was  walking,  standing  or 
lying  on  track.  Gulf,  etc.,  Ry.  Co.  v.  Matthews  (Tex.),  p.  580, 
vol.  24  (1  R  R  R). 

Expert  testimony  as  to  within  what  distance  a  car  may  be 
stopped.  Atlanta  Ry.  &  Power  Co.  v.  Monk  (Ga.),  p.  426,  vol. 
32  (9  R  R  R). 

Failure  of  motorman  to  obey  company's  rule  requiring  sounding 
of  gong.  Stevens  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  24, 
vol.  33   (10  R  R  R), 

In  action  for  the  death  of  one  run  over  by  train,  it  was  compe- 
tent to  show  the  condition  as  to  the  frequency  and  number  of 
persons  passing  along  defendant's  track  at  the  time  and  place 
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in  question.  Alabama  Great  Southern  R.  Co.  v.  Guest  (Ala.), 
p.  759,  vol.  41  (18  R  R  R). 
Inadmissibility  of  evidence  of  certain  facts,  because  of  absence 
of  evidence  that  other  vehicle  was  on  track  until  the  instant 
of  the  collision.  Fa^an  v.  Rhode  Island  Co.  (R.  I.),  p.  22, 
vol.  39  (16  R  R  R). 
Method   of   stopping   cars   under   given   circumstances.     Atlanta 

Ry.  &  Power  Co.  v.  Monk  (Ga.),  p.  426,  vol.  32  (9  R  R  R). 
Of  arrest  of  conductor  and  motorman  several  hours  after  acci- 
dent was  inadmissible.     Chicago  City  Ry.  Co.  v.  Uhter  (111.), 
p.  217,  vol.  37  (14  R  R  R). 
Of   previous   failures   to    give   street   car   signals,   in   action   for 
injury  to  pedestrian.     Dyer  v.  Union  R.  Co.   (R.   I.),  p.  782, 
vol.  31  (8  R  R  R). 
Ordinance,  admissibility  where  speed  in  violation  of  is  charged, 
Jones  V,  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  702,  vol.  80 
(7  R  R  R). 
Speed,  effect  of  curves.    Atlanta  Ry.  &  Power  Co.  v.  "Monk  (Ga.), 

p.  426,  vol.  32  (9  R  R  R). 
Testimony  of  engineer.     Marks  v.   Atlantic  Coast   Line   R.   Co. 

(N.  Car.),  p.  756,  vol.  31  (8  R  R  R). 
Testimony  that  on  a  clear  day  one  could  see  a  "small  object" 
at  a  certain  place  on  a  railroad  track  from  a  standpoint  of  a 
quarter  or  half  mile  is  incompetent  unless  it  is  the  result  of 
an  actual  experiment.    Ayers  v.  Wabash  R.  Co.  (Mo.),  p.  470, 
vol.  39  (16  R  R  R). 
Under  the  plea  of  general  denial,  defendant  may  show  plaintiff's 
intoxication  when  injured  on   street  car  track,  as   tending  to 
show   contributory   negligence,   and    to    impair   his    credibility. 
Sharpton  v.  Augusta  &  A.  Ry.  Co.  (S.  Car.),  p.  190,  vol.  40  (17 
R  R  R). 
Use  of  track  by  pedestrians,  pleading.     Jones  v.  Charleston   & 

W.  C.  Ry.  Co.  (S.  Car.),  p.  702,  vol.  30  (7  R  R  R). 
Where,  in  action  for  death  of  one  run  over  by  train,  defendant, 
by  the  introduction  of  certain  evidence,  tendered  an  issue  of 
suicide,  it  was  competent  for  plaintiff  to  offer  evidence  in  re- 
buttal.    Alabama  Great   Southern   R.   Co.  v.   Guest    (Ala.),  p. 
759,  vol:  41  (18  R  R  R). 
Evidence  did  not  show  that  defective  vision  of  engineer,  or  failure 
to  give  crossing  signals,  was  the  proximate  cause  of  the  acci- 
dent.   Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  p.  594,  vol.  37 
(14  R  R  R). 
Evidence   showed   that  defendant's   negligence   was   the   proximate 
cause  of  collision  between  street  car  and  other  vehicle.     Light- 
foot  V.  Winnebago  Traction  Co.  (Wis.),  p.  1,  Vol.  37  (14  R  R  R). 
Existence  of  custom  on  part  of  trainmen  to  shunt  cars  onto  coal 
company's  wharf  without  warning  could  not  defeat  recovery  by 
employee    of    the    latter    company    for    injuries    unless    he    had 
knowledge  of  such  custom.     Baltimore  &  O.  R.  Co.  v.  Charvat 
CMd.).  p.  621,  vol.  25  (2  R  R  R). 
Fact  that  many  people  passed  along  the  track  at  about  the  place 
and  hour  of  the  accident  was  relevant  to  the  question  of  wanton- 
ness.    Alabama  Great  Southern  R.  Co.  v.  Guest   (Ala.),  p.  441, 
vol.  32  (9  R  R  R). 
Failure  of  employees  to  use  their  best  judgment  in  assisting  plain- 
tiff just  after  accident.    Griswold  v.  Boston  &  M.  R.  R.  (Mass.), 
p.  489,  vol.  31   (8  R  R  R). 
Failure  to  have  headlight  not  negligence  when   dense  fog  would 
have   rendered  it  useless.     Dilas  v,   Chesapeake   &   O.    Ry.   Co. 
(Ky.),  p.  712.  vol.  30  (7  R  R  R). 

Imputed  Negligence. 

Negligence  of  driver  of  fire  engine  not  imputable  to  its  engineer, 
who  was  riding  on  rear  end  when  it  collided  with  street  can 
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McKernan   v,    Detroit    Citizens'    St.    Ry.    Co.    (Mich.),   p.   400, 
vol.  38  (15  R  R  R). 

Of   driver   of  vehicle   io   which   plaintiff   is    riding.      Evensen  r. 
Lexington  &  B.  St.  Ry.  Co.  (Mass.),  p.  159,  vol.  37  (14  R  R  R). 

Wife  was  not  responsible  for  negligence  of  husband  in  failing  to 

look  for  cars   while  driving  vehicle   in  which   she  was   riding. 

Indianapolis  St.  Ry.  Co.  v.  Johnson  (Ind.),  p.  445,  vol.  37  (15 

R  R  R). 

In  action  for  injuries  to  person  on  street   car  track,   instructions 

that  voluntary  intoxication  will  not  excuse  a  traveler  for  failure 

to  exercise   ordinary   care   at   a   railroad  crossing,   was   properly 

refused  as  inapplicable  to  the  case.     Sharpton  v.  Augusta  &  A. 

Ry.  Co.  (S.  Car.),  p.  190,  vol.  40  (17  R  R  R). 
Instruction  erroneous  for  practically  construing  ordinance  as  only 

prohibiting  the  negligent  leaving  of  horses  unhitched  in  streets. 

Munroe    v.    Hartford    St.    Ry.    Co.    (Conn.),    p.    47,    vol.    33    (10 

R  R  R). 
Instructions  erroneous  as  unduly  emphasizing  a  particular  defense. 

Lumsden   v,    Chicago,    etc.,    Ry.    Co.    (Tex.),    p.    806,    vol.    25    (2 

R  R  R). 
Insufficiency   of   evidence   tending   to   discriminate   between    injury 

received  by  plaintiff  being  struck  and  that  caused  by   delay  in 

releasing  her  from  car.     Criswold  v.  Boston  &  M.  R.  R.  (Mass.), 

p.  489,  vol.  31  (8  R  R  R). 
Insufficiency   of   evidence   to   show   duty    to   slow   down   train   ap- 
proaching bridge  where  contractor   was  working.     Carpenter  v. 

Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  466,  vol.  38  (15  R  R  R). 
Insufficiency  of  evidence  to  show  that  injury  to  licensee  on  track 

resulted  from  willfulness  or  wantonness.     Illinois   Cent.   R.   Co. 

V,  Eicher  (111.),  p.  226,  vol.  32  (9  R  R  R). 
Insufficiency    of    evidence    to    show    wantonness    where    person    in 

suburbs  was  injured  by  train  running  fifty  miles  an  hour.     Peters 

V.  Southern  R.  Co.   (Ala.),  p.  90,  vol.  30   (7  R  R  R). 
Issues   under  the  pleadings.     Denver   &   R.   G.   R.    Co.   v.   Buffehr 

(Colo.),  p.  762,  vol.  27   (4  R  R  R). 
It  was  proper  to  refuse  requested  instruction,  that  jury  could  not 

find  for  plaintiff  on   a  certain  count   unless  they  were   satisfied 

that  the  cars  were  being  run  at  a  high  and  dangerous  rate  of 

speed  when  deceased   was  strudc.     Alabama   Great  Southern  R. 

Co.  V.  Guest  (Ala.),  p.  759,  vol.  41  (18  R  R  R). 
Last    clear   chance,    application    of    doctrine.      Carter    v.    Southern 

Ry.  Co.  (N.  Car.),  p.  324,  vol.  34  (11  R  R  R). 
Liability  for  death  of  boy  struck  by  a  car  after  being  kicked  from 

another  car  by  its  motorman.     Pinder  v,   Brooklyn   Heights  R. 

Co.  (N.  Y.),  p.  743,  vol.  30  (7.R  R  R). 
Liability  for  iniurv  to  mail  carrier,  sufficiency  of  evidence.     Mab- 

bott  V.  Illinois  Cent.  R.  Co.  (Iowa),  p.  114,  vol.  26  (3  R  R  R). 
Liability  for  iniury  to  one  who  had  been  a  trespasser.     Monahan 

V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  p.  761,  vol.  30  (7  R  R  R). 
Liabilitv   for   negligence    of    employee   in    running   against    person 

standing  near  depot  and  oushing  him  under  car.     Missouri,  K.  & 

T.  Ry.  Co.  of  Texas  v.  Edwards  (Tex.),  p.  430,  vol  25  (2  R  R  R). 
Liability  for  negligence  of  person  permitted  to  move  cars  on  side 

track.     Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bryant  (Tex.),  p.  952,  vol.  24 

(1  R  R  R). 
Liabilitv  on  account  o^  engineer's  mistake  in  supposing  that  child 

would  get  off  bridge  to  avoid  train.     Louisville  &  N.  R.  Co.  r 

Vanarsdell's  Adm'r  (Ky.),  p.  1,  vol.  33  (10  R  R  R). 

Lookouts. 

Burden  of  proof  on  trespasser  to  show  that  the  accident  could 
have   been    avoided   had    the    engineer    used    ordinarv   care    to 
discover  his   peril.     Koeeel  v.   Missouri    Pac.    Ry.    Co.    (Mo ) 
p.  358,  vol.  34  (11  R  R  R). 
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Care  required  of  motorman  in  looking  out  for  children.  Sample 
V.  Consolidated  Lijfht  &  Ry.  Co.  (W.  Va.),  p.  380,  vol.  27  (4 
R  R  R). 

Duty  of  engineer  to  look  out  for  children  on  track.  Texas  &  P. 
Ry.  Co.  V.  Harby  (Tex.),  p.  602,  vol.  25  (2  R  R  R). 

Duty  of  engineer  to  lookout  for  persons  using  track  at  point 
where  it  is  habitually  used  as  a  foot-path,  to  the  railroad's 
knowledge.  Ayers  v.  Wabash  R.  Co.  (Mo.),  p.  470,  vol.  39 
(16  R  R  R).  4 

Duty  of  trainmen  to  keep  lookout  when  operating  train  on  one 
side  of  company's  bridge  while  the  other  side  is  used  by  pe- 
destrians and  horsemen.  Kentucky  &  I.  Bridge  Co.'s  Receivers 
V.  Montgomery  (Ky.),  p.  405,  vol.  25  (2  R  R  R). 

Duty  of  trainmen  to  look  out  when  shunting  cars  on  wharf. 
Baltimore  &  O.  R.  Co.  v.  Charvat  (Md.),  p.  621,  vol.  25  (2 
R  R  R). 

Effect  of  habitual  use  of  track  by  pedestrians  on  right  to  run 
trains  without  considering  the  possibility  of  their  presence. 
Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  p.  293,  vol.  35  (12 
R  R  R). 

Liability  for  negligence  of  engineer  in  failing  to  see  child  on 
railroad  bridge.  Texas  &  P.  Ry.  Co.  v.  Harby  (Tex.),  p.  602, 
vol.  25  (2  R  R  R). 

Lookout,  trainmen  not  required  to  keep,  for  protection  of  persons 
traveling  near  track  on  thoroughfare  which  is  not  a  public 
highway.  Alabama  Great  Southern  R.  Co.  v.  Fulton  (Ala.), 
p.  311.  vol.  43  (20  R  R  R). 

Negligence  in  failing  to  keep  lookout  where  helplessness  of 
person  on  track  might  have  been  discovered  in  time.  Clegg 
V.  Southern  Ry.  Co.  (N.  Car.),  p.  737,  vol.  34  (11  R  R  R). 

Negligence  of  engineer  in  failing  to  see  child  in  time  to  avoid 
accident.  Texas  &  P.  Ry.  Co.  v.  Harby  (Tex.),  p.  602,  vol.  25 
(2  R  R  R). 

Presumption  that  proper  lookout  was  kept  not  rebutted  by  mere 
proof  of  accident,  and  of  fact  that  engineer's  vision  was  im- 
paired. Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  p.  594,  vol. 
37  (14  R  R  R).^ 

Sufficiency  of  evidence  to  justify  the  finding  that  motorman 
should  have  seen  plaintiff's  wagon  in  time  to  have  avoided 
accident.  Klockenbrink  v.  St.  Louis  &  M.  R.  R.  Co.  (Mo.), 
p.  63,  vol.  30  (7  R  R  R). 

When   failure   to  keep  lookout   is   proximate    cause   of  accident. 
Texas  &  P.  Ry.  Co.  v.  Shoemaker   (Tex.),  p.  594,  vol.  37   (14 
R  R  R). 
NeRligence  a  question  for  jury  in   action  for  death   of  trespasser. 

Martin  v.   Chicago  &  N.   W.    Ry.    Co.    (111.),   p.   718,   vol.   24    (1 

R   R  R). 
Negligence  and  contributory  negligence.     Cox  v.  Wilmington  City 

Ry.  Co.  (Del.),  p.  818,  vol.  30  (7  R  R  R). 
Negligence    concurring   with    erroneous    conduct    induced    by    fear. 

Gulf.  C.  &  S.   F.   Ry.   Co.  v.   Bryant    (Tex.),  p.  952,   vol.   24    (1 

R   R  R). 
Negligence  in  operating  street  car,  insufficiency  of  evidence.     Bug- 
bee  V.  Union  R.  Co.  (R.  L),  p.  128,  vol.  39  (16  R  R  R). 
Negligence,    insufficiency    of    evidence    where    train    collided    with 

person  in  street.     Louisville  &  N.  R.  Co.  v.  Lewis  (Ala.),  p.  440, 

vol.  38  (15  R  R  R). 
Negligence  of  trainmen  in  shunting  cars  was  a  question  for  the 

jury    where  employee    of  coal    company  unloading    car    on    its 

wharf  was  injured.     Baltimore  &  O.  R.  Co.  v.  Charvat  (Md.),  p. 

621,  vol.  25  (2  R  R  R). 
Negligence,     question    for   jury    in    action    for    injury     to    wagon 

caused  by  trolley  car  slipping  backward  down  grade.     Campbell 

V.  Consolidated  Traction  Co.  (Pa.),  p.  69,  vol.  24  (1  R  R  R). 
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Ne^liRence,  violation  of  ordinance  for  the  prevention  of  accidents 

on    street    railway    tracks.      Memphis   St    Ry.    Co.  v,    Haynes 

(Tenn.),  p.  384,  vol.  36  (13  R  R  R). 
Nonsuit   was   improper,  where  it  appeared   that  decedent,   a  deaf 

person,   was   killed   while    walking   on   track,   where    pedestrians 

were  accustomed  to  walk,  by  an  enfi:ine  running  without  a  head- 

li(?ht.     McKeown  v.  South  Carolina  &  Georgia  Extension  R.  Co. 

(S.  Car.),  p.  71,  vol.  36  (13  R  R  R). 
Ordinance   limiting  speed   of  trains   was   for   the   protection  of  a 

railroad  flagman,  killed  while  walking  on  track,  as  well  as  the 

public.     Louisville  &  N.   R.  Co  v.    Martin   (Tenn.),  p.  413,  vol. 

41  (18  R  R  R). 
Ownership   of   engine   sufficiently   established   by   evidence   that  it 

bore  the  name  of  defendant  and  was  in  charge  of  its  employees. 

East  St.  Louis  Connecting  Ry.  Co.  v.  Altgen  (111.),  p.  88,  vol.  3^ 

(13  R  R  R).  .        . 

Parent  injured  in  rescuing  child.    San  Antonio  &  A.  P.  Ry.  Co.  r. 

Gray  (Tex.),  p.  828,  vol.  25  (  2  R  R  R). 
Person  standing  within  space  between  tracks  was  on  track  within 

meaning  of  allegation   of  declaration.     Potter  v.   Leviton    (111.), 

p.  625,  vol.  29  (6  R  R  R). 

Presumptions. 

Assumption  that  person  on  track  will  avoid  danger.  Wright 
V.  Southern  Ry.  Co.  (N.  Car.),  p.  677,  vol.  30  (7  R  R  R). 

Mere  fact  that  an  engine  strikes  a  man  lying  on  track  at  point 
habitually  used,  to  the  railroad's  knowledge,  as  a  footpath  is 
not  of  itself  sufficient  to  justify  the  inference  that  the  engineer 
saw  him,  or  failed  to  use  ordinary  care  to  discover  him  in  time 
to  prevent  injuring  him.  Ayers  v.  Wabash  R.  Co.  (Mo.),  p. 
470.  vol.  39  (16  R  R  R). 

Motorman  not  chargeable  with  negligence  in  failing  to  appre- 
hend that  boy  will  jump  from  wagon  and  go  upon  the  track. 
Baier  v.  Camden  &  S.  Ry.  Co.  (N.  J.),  p.  911,  vol.  26  (3  R 
R    R). 

Negligence'  of  street  railway  company  is  not  inferred  from  mere 
fact  that  car  struck  and  injured  pedestrian  walking  along  track. 
Garvick  v.  United  &  Elec.  Co.  (Md.),  p.  615,  vol.  43  (12  R 
R  R). 

Presumption  of  negligence  from  accidents  on  street  railway 
track.  West  Chicago  St.  R.  Co.  v.  Peters  (111.),  p.  612,  voL 
25  (2  R  R  R). 

Presumption  of  negligence  from  injury  to  wagon  caused  by 
trolley  car  slipping  backward  down  grade.  Campbell  f.  Con- 
solidated Traction  Co.  (Pa.),  p.  69,  vol.  24  (1  R  R  R). 

Presumption  of  negligence  not  created  by  proof  that  person  on* 
track  in  street  was  struck  by  train.  Louisville  &  N.  R.  Co.  v. 
Lewis   (Ala.),  p.  440,  V9I.  38  (15  R  R  R). 

Presumption  of  ownership  of  engine  bearing  defendant's  name 
and  in  charge  of  its  servants  not  rebutted  by  fact  that  it  was 
upon  track  of  another  company.  East  St.  Louis  Connecting 
Ry.  Co.  V.  Altgen  (111.),  p.  88,  vol.  36  (13  R  R  R). 

Presumption  that  boy  sitting  on  cross  tie  will  avoid  danger. 
Givens  y.  Louisville  &  N.  R.  Co.  (Ky.),  p.  11,  vol.  30  (7  R  R  R). 

Presumption  that  engine  which  struck  plaintiff  on  defendant's 
track  was  operated  bv  defendant  or  under  its  control,  render- 
ing it  liable,  is  not  overcome  by  evidence  merely  that  it  be- 
longed to  another  company  and  was  moved  by  its  servants. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Miller  (Tex.),  p.  188,  vol.  41  (18 
R   R  R). 

Presumption  that  pedestrian  will  avoid  danger  from  train. 
Humphreys  v.  Valley  R.  Co.  (Va.),  p.  649,  vol.  28  (5  R  R  R). 

Presumption  that  person  near  track  will  avoid  danger.    Waldron* 
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V.  Boston  &  M.  R.  R.  (N.  H.),  p.  54,  vol.  30  (7  R  R  R);  Wolf 
V.  City  &  Suburban  Ry.  Co.  (Ore.),  p.  777,  vol.  30  (7  R  R  R). 
Presumption  that  person  seen  near  track  will  avoid  danger. 
Waldron  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  54,  vol.  30  (7  R 
R  R). 
Presumption  that  person  seen  on  track  will  avoid  train.     Carrier 

V.  Missouri  Pac.  Ry:  Co.  (Mo.),  p.  585,  vol.  30  (17  R  R  R). 
Ri^ht  of  enf^ineer  to  assume  that  person  seen  walking  on  track 
will  avoid  train.    Coop.  v.  Maine  Cent.  R.  Co.  (Me.),  p.  199,  vol. 
42    (19    R    R    R). 
Right  of  motorman  to  assume  that  insane  pedestrian  would  avoid 
danger.     Simpson  v.  Rhode  Island  Co.  (R.  I.),  p.  642,  vol.  35 
(12  R   R   R). 
Right  of  motorman  to  assume  thaj  traveler  had  exercised   due 
care,  charge  that  jury  might  consider  that  fact  in  determining 
whether  motorman  was  guilty  of  willful  wrong  in  running  his 
car  against  a  team  was  properly  refused  for  giving  undue  em- 
phasis to  a  particular  fact.     Montgomery  St.  Ry.  v.  Rice  (Ala.), 
p.  499i  vol.  39  (16  R  R  R). 
Right  of  motorman  to  presume  that  pedestrian  will  leave  track 
in  time  to  avoid  injury.     Garvick  v.  United  Rys.  &  Elec.  Co. 
(Md.),  p.  615,  vol.  43  (20  R  R  R). 
Right  of  trainmen    to    assume  that  person  in  street    will    leave 
track  in  time.     Louisville  &  N.  R.  Co.  v.  Lewis  (Ala.),  p.  440, 
vol.  38  (15  R  R  R). 
Signals,    until  they  have  been  given  trainmen  cannot  assume  that 
person   seen  walking  on  track  will   leavie  it.     Kelley  v.   Ohio 
River  R.  Co.  (W.  Va.),  p.  807,  vol.  42  (  9  R  R  R). 
Proximate  cause  of  injury  where  run-away  horse  ran  over  car  tracks 
negligently  constructed,  and  upset  vehicle.     Gray  v.  Washington 
Water  Power  Co.  (Wash.),  p.  598,  vol.  25  (2  R  R  R). 
Proximate  cause  question  for  jury  where  there  was  negligence  in 
moving  train  and  erroneous  conduct  induced  by  fear.     Gulf,  C. 
&  S.  F.  Ry.  Co.  V,  Bryant  (Tex.),  p.  952,  vol.  27  (4  R  R  R). 
Question  for  jury,  negligence  and  contributory  negligence,  in  ac- 
tion  for  injuries  to  person   in  wagon   on   steam   railroad   track. 
Holt  V.  Pennsylvania  R.  Co.  (Pa.),  p.  804,  vol.  31  (8  R  R  R). 
Question    for    jury    whether    prospective    passenger   walking    on 
bridge,  was  a  trespasser  or  licensee.     Chicago  Terminal  Transfer 
Co.  y.  Gruss  (111.),  p.  704,  vol.  28  (5  R  R  R). 
Question  for  jury  whether  street  car  tracks  were  negligently  con- 
structed   in    action    for    injury    alleged    to    have    been     caused 
thereby.     Gray   v.   Washington    Water    Power   Co.    (Wash.),    p 
598,  vol.  25   (2  R  R  R). 
Question  of  defendant's  negligence  was  for  the  jury.    Illinois  Cert. 

R.  Co.  V.  Jernigan  (111.),  p.  535,  vol.  28  (5  R  R  R). 
Railroad  not  chargeable  with  notice  that  a  man  is  liable  to  be  ly- 
ing on  track  at  point  habitually  used,  to  the  railroad's  knowledge. 
as  a  foot-path.     Ayers  v.  Wabash  R.  Co.   (Mo.),  p.  470,  vol.  39 
(16  R  R  R). 
Reasonableness   of  ordinance   for  the   orevention    of   accidents   oit 
street  railway  tracks.     Memphis  St.  Ry.  Co.  v.  Haynes   (Tenn.\ 
p.  348,  vol.  36    (13   R   R   R). 
Reckless   conduct  in   emergency,   instruction    properly   refused   be- 
cause of  evidence  that  danger  was  created  by  plaintiff.     L'.arht- 
foot  r.  Winnebago  Traction  Co.  (Wis.),  p.  1,  vol.  37  (14  R  R  R). 
Right  to  recover  for  injury  to  person  on  track  in  street  deptnds 
on  whether  negligence  was  proximate  cause.     Louisville  &  N    R. 
Co.  V.  Lewis  (Ala.),  ^.  440,  vol.  38  (15  R  R  R). 
Running  train  at  soeed  of  fifty  miles  an  hour  through  suburbs  imt 
evidence  of  wantonness.     Peters  v.  Southern  R.  Co.  (Ala.),  p.  0(> 
vol.  30  (7  R  R  R). 

I  D— 16 
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Signals. 

Bridge  habitually  used  by  public  for  twent3'  years  not  a  "trav- 
eled place,"  within  meaning  of  statute  providing  that  failure  to 
give  signals  at  traveled  place  is  negligence  per  se.  Ringstaff 
V.  Lancaster  &  C.  Ry.  Co.  (S.  Car.),  p.  652,  vol.  29  (6  R  R  R). 
Conductor  was  not  negligent  in  not  immediately  giving  signals 
to  stop  train,  he  not  having  himself  discovered  the  nature  of 
an  object  on  track,  which  brakeman  told  him  looked  like  a 
man.  Louisville,  etc.,  R.  Co.  v,  Hathaway's  Ex'x  (Ky.),  p. 
749,   vol.   41    (18    R   R    R). 

Duty  to  give  not  owed  to  persons,  at  other  places  along  track 
than  crossings.  Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  p. 
594,  vol.  37  (14  R  R  R). 
Failure  of  motorman  of  street  car  to  ring  the  gong  is  not  cah- 
dence  of  actionable  negligence  in  injuring  a  pedestrian  on  the 
track,  who  knew  of  the  car*s  approach.  Garvjck  v.  United 
Rys.  &  Elec.  Co.  (Md.),  p.  615,  vol.  43  (20  R  R  R). 
Failure  to  give  signals  where  accident  was  not  at  crossing. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Gray  (Tex.),  p.  828.  vol.  25 
(2    R   R    R). 

Flagman    killed    while    walking    on    track,    outside    his    master's 
switching  yard,   error   to  refuse  to   charge   that  railroad's   fail- 
ure to  take  statutory  precautions  in   running  train  was  negli 
gence.     Louisville  &  N.  R.  Co.  v.  Martin   (Tenn.),  p.  413,  vol. 
41  (18  R  R  R). 

Insufficiency  of  evidence  to  show  negligence  in  failing  to  give 
signals  when  train  was  approaching  bridge  where  contractor 
was  working,  where  latter  saw  train  in  time,  and  nearly  as 
soon  as  engineer  could  have  discovered  him.  Carpenter  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  466,  vol.  38  (15  R  R  R). 

Negligence  for  company  to  run  train  within  limits  of  city  with- 
out ringing  bell  or  blowing  whistle  as  required  by  Code  of 
Ala.,  §  3440.  Peters  v.  Southern  R.  Co.  (Ala.),  p.  90,  vol.  30 
(7  R  R  R). 

Question  for  jury  whether  street  railway  company  was  negli- 
gent in  failing  to  give  signals  after  having  assumed  the  duty  cf 
giving  them,  in  action  for  injury  to  laborer  in  street.  Daum  p. 
North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  814,  vol.  30  (7  R  R  R). 

Signals  for  crossings  are  not  for  benefit  of  licensees  traveling 
on  right  of  way.  Batchelder  v.  Boston  &  M.  R.  R.  (N.  H.), 
p.  545,  vol.  34  (11   R  R  R). 

Signals  need  not  be  given  in  the  country  except  at  certain  poin'^s. 
Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  p.  293,  vol.  35  (12 
R  R  R). 

Sufficiency  of  evidence  to  sustain  verdict  for  plaintiff  where  hoy 
six  years  old  was  killed  on  track  near  school-house  by  electric 
railway  car  running,  without  giving  signals,  at  excessive  speed. 
Hoon  V.  Beaver  Valley  Traction  Co.  (Pa.),  p.  556,  vol.  30  (7 
R  R  R). 

Where  motorman  saw  one  driving  a  vehicle  in  the  same  direc- 
tion turn  on  the  track  ahead  of  the  car  in  order  to  pass  a 
wagon,  he  was  not  at  liberty  to  continue  to  proceed  at  a  high 
speed  without  sounding  the  gong. .  Indianapolis  St.  Ry.  Co.  v, 
Marschke  (Ind.),  p.  609,  vol.  43  (20  R  R  R). 
Speed  at  other  points  than  crossings,  not  negligence.     Central  of 

Georgia   Ry.  Qo.  v.  Williams   Buggy   Co.   (Ga.),   p.   171,  vol.   37 

(14  R  R  R). 
Speed  in  country  was  not  negligent.     Vjzacchero  v.  Rhode  Island 

Co.  (R.  I.),  p.  172,  vol.  37   (14  R  R  R). 
Speed  in  excess  of  that  allowed  by  law,  within  municipality,  that 

it  was  not  proximate  cause  and  contributory  negligence  were  the 

only  defenses.     Illinois  Central  R.  Co.  v.  Wjitson  (Miss.),  p.  199, 

vol.  40  (17  R  R  R). 
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Speed  in  municipality  in  excess  of  that  allowed  by  law  was  the 
proximate  cause  of  the  death  of  plaintiff's  son.  Illinois  Centiai 
R.  Co.  V.  Watson  (Miss.),  p.  199,  vol.  40  (17  R  R  R). 

Speed  in  violation  of  ordinance  as  evidence  of  negligence.  Smith  v. 
Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  p.  218,  vol.  32  (9  R  R  R) 

Speed  in  violation  of  ordinance  as  negligence.  Kansas  City  Sub- 
urban Belt  Ry.  Co.  v.  Herman  (Kan.),  p.  577,  vol.  25  (2  R  R  R). 

Jones  V.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  702,  vol.  30  (7 
R   R  R). 

Speed  in  violation  of  ordinance  not  negligence  with  respect  to 
licensee.  Illinois  Cent.  R.  Co.  v.  Eicher  (111.),  p.  226,  vol  32 
(9  R  R  R). 

Speed  of  train  and  failure  to  keep  lookout  not  cause  of  injury  where 
horse  backed  buggy  against  train  after  engine  had  passed. 
Pedigo  V.  Louisville  &  N.  R.  Co.  (Ky.),  p.  631,  vol.  26  (3  R  R  R). 

Street  Railways. 

Allegation  that  motorman  used  all  appliances  at  hand  to  stop 
car  was  provable  under  general  issue.  Montgomery  St.  Ry.  v. 
Hastings  (Ala.),  p.  2,  vol.  33  (10  R  R  R). 

Collision  between  car  and  fire  engine,  application  of  company's 
rule  requiring  cars  to  slow  up  while  passing  engine  houses. 
McKernan  v.  Detroit  Citizens'  St.  Ry.  (io.  (Mich.),  p.  400,  vol. 
38  (15  R  R  R). 

Concurring  negligence  and  contributory  negligence,  insufficiency 
of  eviden«e,  in  action  for  injury  in  collision  between  bicycle 
and  street  car.  Harrington  v.  Los  Angeles  Ry.  Co.  (Cal.),  p. 
191,  vol.  32  (9  R  R  R). 

Direction  of  verdict  for  defendant  properly  refused  where  plain- 
tiff, upon  meeting  a  street  car,  was  run  into  from  the  rear  after 
driving-  upon  the  other  track.  Adams  t^  Camden  &  Suburban 
Ry.  Co.  (N.  J.),  p.  790,  vol.  31  (8  R  R  R). 

Gross  negligence  of  motorman  of  street  car  which  collided  with 
wagon,  question  for  jury.  Evensen  v.  Lexington  &  B.  St.  Ry. 
Co.  (Mass.),  p.  159,  vol.  37  (14  R  R  R). 

In  action  for  injuries  to  plaintiff  by  collision  between  the  wagon 
in  which  he  was  riding  and  a  street  car,  the  evidence  required 
submission  of  defendant's  negligence  and  plaintiff's  contribu- 
tory negligence  to  the  jury.  Halloran  v.  Worcester  Consol.  St. 
Ry.  Co.  (Mass.),  p.  582,  vol.  43  (20  R  R  R). 

In  action  for  injuries  to  plaintiff  while  riding  in  a  wagon,  by  col- 
lision with  a  street  car,  the  burden  was  on  plaintiff  to  show  due 
care  on  his  part  and  negligence  on  the  part  of  the  street  car 
company.     Halloran  v.  Worcester  Consol.  St.  Ry.  Co.  (Mass.), 
p.  582,  vol.  43  (20  R  R  R). 
Instruction  as  to  the  proximate  cause  was  erroneous,  for  what- 
ever additional  injury  to  the  traveler  was  due  to  the  excess  of 
speed  of  the  street  car  was  an  injury  caused  by  the  company's 
negligence.     Bresee   v.    Los   Angeles    Traction    Co.    (Cal.),    p. 
537,  vol.  43  (20  R  R  R). 
Insufficiency  of  evidence  of  negligence  where  bicycle  rider  was 
killed  by  street  car.     Baldwin  v.   Heraty   (Mich.),  p.   692,  vol. 
33  (10  R  R  R). 
It  was  error  to  charge  that,  it  was  not  negligence  on  the  part  of 
the  motorman  to  assume  that  a  person  would  not  attempt  to 
cross  the  track,  it  having  been  for  the  jury  to  determine  whether 
the  speed  of  the  car  was  so  great  that  he  should  have  known 
persons  might  ignorantly  attempt  to  cross  so  near  as  to  make  a 
collision  probable.    Bresee  v.  Los  Angeles  Traction  Co.  (Cal.), 
p.  537,  vol.  43   (20  R   R   R). 
Last  clear  chance,  liability  on  account  of  motorman's  failure  to 
use.    Harrington  v.  Los  Angeles  Ry.  Co.  (Cal.),  p.  191,  vol.  32 
(9  R  R  R). 
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Motorman's   conduct   as  affected  by   sudden    emergency.   Acker- 
man  V.  Union  Traction  Co.  (Pa.),  p.  485,  vol.  31  (8  R  R  R). 
Negligence  was  a  question  for  jury  where  failure  to  properly  con- 
trol speed  of  street  car  going  down  grade.     Westphal  v.  St 
Joseph,  etc.,  St.  Ry.  Co.  (Mich.),  p.  435,  vol.  32  (9  R  R  R). 
Negligence  was  a  question  for  jury  where  person  was  injured  by 
reason    of  a    collision    between  his    vehicle  and  a  street    car. 
Wood  V.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  475,  vol.  39  (16 
R  R  R). 
Proximate  cause  where  child  ordered  from  moving  car  alighted 
uninjured  upon  pile  of  sand,  which  gave  away,  causing  him  to 
slide  under  car.     Richmond  Traction  Co.  v.  Wilkinson   (Va.), 
p.  723,  vol.  30  (7  R  R  R). 
Sufficiency  of  evidence   of  negligence  where  boy  on   side   steps 
of  freight  car  was   killed  by  street  car.     Ackerman  v.   Union 
Traction  Co.  (Pa.),  p.  485,  vol.  31  (8  R  R  R). 
Verdict    for    plaintiff,    injured    while    unloading    wagon    backed 
against  curb,  by  street  car  which  approached  without  warning, 
after  motorman  should  have  seen  signal  to  stop.     McFarland 
V.  Consolidated  Traction  Co.  (Pa.),  p.  673,  vol.  31   (8  R  R  R). 
Wanton  negligence,  instruction  as  to  what  constitutes.     Harring- 
ton V.  Los  Angeles  Ry.  Co.  (Cal.),  p.  191,  vol.  32  (9  R   R  R). 
Sufficiency  of  complaint  alleging  that  proximate  cause  of  collision 
with  plaintiff's  wagon  in  highway  was  negligence  in  running  train 
backwards  in  the  nighttime  without  headlight  or  signals,  and  at 
a  rate  of  speed  prohibited  by  ordinance.     Birmingham   Belt  R. 
Co.  V.  Gerganous  (Ala.),  p.  584,  vol.  37  (14  R  R  R). 
Sufficiency  of  evidence  of  defendant's  negligence  where    deceased 
was  killed  on  bridge.     Harris  v.  Atlantic  C  L.  R.  Co.  (N.  Car.), 
p.  132,  vol.  30  (7  R  R  R). 
Sufficiency  of   evidence  of  negligence  on  part  of  motorman  who 
saw  that  deaf  wheelman  did  not  regard  signals  from   his  com- 
.    panions.     Bedell  v,  Detroit,  Y.  &  A.  A.  Ry.  (Mich.),  p.  715,  vol. 

28  (5  R  R  R). 
Sufficiency  of    evidence  to    show  false  imprisonment  of    boy    in- 
jured on  track.     OUett  v,  Pittsburg,  etc.,  Ry.  Co.    (Pa.),  p.  508, 
vol.  24    (1  R  R  R). 
Sufficiency  of  evidence  to  show  that  deceased  was  killed  by  train. 
Martin  v.  Chicago  &  N.  W.  Ry.  Co.   (111.),  p:  718,  vol.  24  (1  R 
R    R). 
Sufficiency   of   evidence   to   sustain   allegation    of   wantonness   and 
wrongful    intent   in    running   train    against   plaintiff.     Central    of 
Georgia  Ry.  Co.  v.  Freeman  (Ala.),  p.  750,  vol.  37  (14  R  R  R). 
Uncertainty  as  to  cause  of  death  of  person  found  near  railroad  track 
warranted  a   peremptory   instruction   for   defendant.     Hughes   v, 
Louisville    &  N.  R.  Co.  (Ky.),  p.  610,  vol.  25  (2  R  R  R). 
Verdict  for  plaintiff  sustained  by  evidence.     Sutliff  v,  Pennsylvania 

R.  Co.  (Pa.),  p.  732,  vol.  31  (8  R  R  R\ 
Wantonness,    instruction    not    erroneous    for    using    term    reckless. 
Harrington  v.  Los  Angeles  Ry.  Co.  (Cal.),  p.  191,  vol.  32  (9  R 
R  R). 
Wanton    or  jntentional   injury,    sufficiency   of   complaint.      Central 
of  Georgia  Ry.  Co.  v.  Freeman  (Ala.),  p.  750,  vol.  37  (14  R  R  R). 
Where,    in    an    action   for    alleged  willful  and    reckless  killing   of 
pedestrain  walking  on  defendant's  track,  the  admitted  facts  and 
all  legitimate  inferences  which  miirht  be  drawn  therefrom  in  favor 
of  plaintiff  did  not  tend  to  establish  his  right  to  recover,  it  was 
proper  to  direct  a  verdict  for  defendant.     Bartlett  v,  Wabash  R, 
Co.  (111.),  p.  757,  vol.  41  (18  R  R  R). 
Whether  motorman  was  guilty  of  wanton  or  willful  wrong  in  run- 
ning   his  car    against  a    mule    was  a  question  for    jury.     Mont- 
gomery St.  Ry.  V.  Rice  (Ala.),  p.  499,  vol.  39  (16  R  R  R). 
Willful  killing  of  trespasser  guilty  of  contributory  negligence,  cvi- 
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dence  sufficient  to  establish   liability.     Alabama   Great  Southern 
R.  Co.  V,  Guest  (Ala.),  p.  441,  vol.  32  (9  R  R  R). 
ACTIONS. 

See  CHILDREN;  DEATH  BY  WRONGFUL  ACT;  NEGLI- 
GENCE; PERSONAL  INJURIES;  RES  ADJUDICATA; 
TORTS. 

Action  for  damages  at  common  law  for  negligence  cannot  be 
joinded  in  same  count  with  one  for  statutory  negligence,  under 
Mo.  Rev.  St.  1899,  §  593.  McHugh  v.  St.  Louis  Transit  Co.  (Mo.), 
p.  349,  vol.  40  (17  R  R  R). 

Admissibility  of  question  constituting  collateral  attack  on  judgment 
in  eminent  domain  proceedings.  Davidson  v.  Texas  &  N.  O. 
R.  Co.  (Tex.),  p.  660,  vol.  25  (2  R  R  R). 

Complaint  alleging  that  plaintiff's  intestate  was  rightfully  at  work 
in  defendant's  mine,  assisting  defendant's  contractor  in  work  of 
mining,  when  he  was  struck  by  defendant's  tram  car,  negligently 
allowed  to  run  against  plaintiff  by  defendant's  servants,  etc., 
stated  cause  of  action  in  case,  and  not  in  trespass.  Lookout 
Mountain  Iron  Co.  v.  Lea  (Ala.),  p.  10,  vol.  42  (19  R  R  R). 
.Joinder  of  master  and  servant  as  defendants  in  action  for  death  re- 
sulting from  negligence  of  servant.  Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.).  p.  321.  vol.  25  (2  R  R  R). 

Under  Code,  §  267,  husband  and  wife  cannot  join  their  separate 
actions  for  damages  for  mental  anguish  caused  by  defendant's 
negligence  and  recover  one  sum  in  satisfaction  of  their  several 
claims.  Eller  v.  Carolina  &  W.  Ry.  Co.  (N.  Car.),  p.  609,  vol. 
41  (18  R  R  R). 

Venue  of  action  for  injuries  against  railroad,  under  Georjjia  stat- 
ute. Atlanta,  K.  &  N.  Ry.  Co.  v.  Wilson  (Ga.),  p.  610,  vol.  27 
(4  R  R  R).  • 

Whether  action  for  injury  to  passenger  on  contract  or  for  tort. 
Chesapeake  &  N.  Ry.  v,  Hanmer  (Ky.),  p.  180,  vol.  25  (2  R  R  R). 

ACT  OF  GOD. 

See  CARRIERS;  CARRIERS  OF  GOODS;  CARRIERS  OF 
LIVE  STOCK;  CARRIERS  OF  PASSENGERS;  COMMON 
CARRIERS;  MASTER  AND  SERVANT;  NEGLIGENCE; 
PERSONAL  INJURIES;  PLEADING;  WATER  AND 
WATERCOURSES. 

Definition. 

Henry  Sonneborn  &  Co.  v.  Southern  Ry.  Co.  (S.  Car.),  p.  318, 
vol.  31  (8  R  R  R). 

ADDITIONAL  SERVITUDE. 

S«c  ELECTRIC  RAILWAYS;  EMINENT  DOMAIN;  RIGHT 
OF  WAY;  STREET  RAILWAYS. 

ADVERSE  POSSESSION. 

See  PUBLIC  LAND;  RAII.ROADS;  RIGHT  OF  WAY. 

Against  Railroads. 

Claim  to  right  to  passageway  under  trestle  for  cattle  was  not 
asserted  by  landowner  by  merely  placing,  at  times,  temporary 
fences  to  prevent  stock  from  straying  beyond  the  trestle. 
Chicago,  B.  &  Q.  Co.  v.  Hammond  (III.),  p.  561,  vol.  35  (12 
R  R  R). 

Interest  of  public  preventing  right  of  way  being  acquired  by  ad- 
verse possession.  McLucas  v.  St.  Joseph  &  G.  I.  R.  Co.  (Neb.), 
p.  342.  vol.  30  (7  R  R  R). 

Presumption  did  not  exist  that  use  of  passageway  under  trestle 
for  cattle  was  adverse  to  railroad  company.  Chicago,  B.  &  Q. 
Co.  V.  Hammond  (111.),  p.  561,  vol.  35  (12  R  R  R). 
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Railroad's    placing   of  gates   across    a   crossing    interrupted   any 
right  of  wav  by  prescription  then  accruing.     Aikens'  Adm'x  v. 
New  York,  etc.,  R.  Co.  (Mass.),  p.  100,  vol.  40  (17  R  R  R). 
Use  of  railroad  right  of  way  for  statutory  period  by  owner  of 
land,  in  a  manner  incompatible  with  its  use  for  railroad  pur- 
poses.    Harman  v.  Southern  Ry.  (S.  Car.),  p.  145,  vol.  40  (17 
R  R  R). 
Commencement  of  adverse  user  as  the  basis  for  a  prescriptive  right 
to  overflow  land.     Kelly  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 
(fnd.),  p.  547,  vol.  25  (2  R  R  R). 
Duty  to  maintain  railing  where  right  of  way  over  path  has  been 
acquired  by  prescription.    Baldwin  v.  Boston  &  M.  R.  R.  (Mass.), 
p.  607,  vol.  25  (2  R  R  R). 
Insufficiency  of  evidence  to  show  adverse  possession  by  railroad. 
Southern  California  R.  Co.  v.  Slauson  (Cal.),  p.  520,  vol.  25  (2 
R  R  R). 
Possession    of    railroad   after   failure   to   comply   with    conditions. 
Southern  California  R.  Co.  v,  Slauson  (Cal.),  p.  520,  vol.  25  (2 
R  R  R). 
•  Whei;e  a  private  way  was  shown  to  have  some  cart  ruts  leading  to 
farmhouses,  and  it  appeared  that  the  public  took  advantage  of 
the  situation,  and  drove  through  it  more  or  less,  it  did  not  show 
a  public  use  sufficient  for  prescription.     Aikens'  Adm'x  v.  New 
York,  etc.,  R.  Co.  (Mass.),  p.  100,  vol.  40  (17  R  R  R). 

AGE. 

See  CHILDREN. 

AGENCY. 

See   CARRIERS:    INDEPENDENT    CONTRACTORS;    MAS- 
TER AND  SERVANT;  PROCESS;  TORTS. 

Authority  of  agent.  Daniel  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
p.  334,  vol.  37.  (14  R  R  R). 

Detective  employed  by  railroad,  and  on  whose  information  alone 
a  warrant  for  plaintiff's  arrest  was  sworn  out  by  defendant  rail- 
road, is  to  be  regarded  as  the  agent  of  defendant  in  instigating 
the  prosecution.  Evans  v.  Atlantic  Coast  Line  Ry.  (Va.),  p.  624, 
vol.  41  (18  R  R  R). 

Liability  for  acts  of  agents.  Daniel  v.  Atlantic  Coast  Line  R.  Co. 
(N.  Car.),  p.  334,  vol.  37  (14  R  R  R). 

Railroad  company  was  not  liable  for  false  imprisonment  resulting 
from  an  arrest  participated  in  by  one  of  the  employees  of  a  de- 
tective agency,  which  the  railroad  had  directed  to  find  out  who 
had  committed  a  certain  robbery;  such  arrest  not  having  been 
within  the  scope  of  the  authority  conferred  on  such  agency. 
Milton  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  653,  vol.  41  (18  R^R  R). 

AID  BONDS. 

See  BONDS;  RAILROAD  AID  BONDS. 

AIR. 

See  EMINENT  DOMAIN. 

ANIMALS. 

See  CARRIERS  OF  LIVE  STOCK;  FRIGHTENING  TEAMS; 
STOCK,  INJURIES  TO. 

Carelessness  amounting  to  design  in  failing  to  see  dog  on  track, 
and  in  failing  to  signal.  Kansas  City,  M.  &  B.  R.  Co.  v.  Hawkins 
(Miss.),  p.  480,  vol,  31  (8  R  R  R). 

Dog  as  property.  Moore  v.  Charlotte  E.  Ry.,  L.  P.  Co.  (N.  Car.), 
p.  135,  vol.  37  (14  R  R  R). 

Dog  killed  by  train,  application  of  statute  creating  presumption  of 
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negliRcnce.     Moore  v.  Charlotte  E.  Ry.,  L.  &  P.  Co.  (N.  Car.), 
p.  135,  vol.  37  (14  R  R  R). 

Dopr,  liability  for  killing  on  street  railway  track.  Moore  v.  Char- 
lotte E.  Ry.,  L.  &  P.  Co.  (N.  Car.\  p.  135,  vol.  37  (14  R  R  R). 

Dors,  care  required  of  trainmen.  Moore  v.  Charlotte  E.  Ry.,  L. 
&  P.  Co.  (N.  Car.),  p.  135.  vol.  37  (14  R  R  R). 

Evidence. 

Admissibility  of  evidence  as  to  heij^ht  of  fenders  on  company's 
cars,  in  action  for  killing  dog.     Moore  v.  Charlotte  E.  Ry.,  L. 
&  P.  Co.  (N.  Car.),  p.  135,  vol.  37  (14  R  R  R). 
Goose  not  an  animal  within  statute  of    Tennessee  for  prevention 

of  accidents  on  railroad  tracks.     Nashville  &  K.  R.  Co.  v.  Davis 

(Tenn.),  p.  432,  vol.  36  (13  R  R  R). 
Liability  for  killing  trespassing  geese.     Nashville  &  K.   R.  Co.  v. 

Davis  (Tenn.).  p.  432,  vol.  36  (13  R  R  R). 
Liability  of  railroad  for  killing  dogs,  under  Florida  statute.    Florida 

Cent.  &  P.  R.  Co.  v.  Davis  (Fla.),  p.  447,  vol.  30  (7  R  R  R). 
No  presumption  of  negligence  from  fact  of  killing  of  dog  by  train. 

Fowles  V.  Seabord  Air   Line  Ry.   (S.   Car.),  p.  510,  vol.  43   (20 

R  R  R). 
Not  liable  for  killing  dog  on  track.    Strong  v,  Georgia  Ry.  &  Elec- 
tric Co.  (Ga.),  p.  474,  vol.  32  (9  R  R  R). 
Presumption  that  dog  will  avoid  train.    Moore  v.  Charlotte  E.  Ry., 

L.  &  P.  Co.  (N.  Car.),  p.  135,  vol.  37  (14  R  R  R). 
Signals  at  railroad  crossing  not  for  protection  of  dogs.     Fowles  v. 

Seaboard  Air  Line  (S.  Car.),  p.  510,  vol.  43  (20  R  R  R). 

ANTI-TRUST  LAW. 

See  MONOPOLIES. 

APPEALS. 

See  DAMAGES;  DEATH  BY  WRONGFUL  ACT;  EMINENT 
DOMAIN;  IMPROVEMENTS;  NEGLIGENCE;  RAIL- 
ROAD AID;  RAILROADS  IN  STREETS;  STREET  RAIL- 
WAYS; TRIAL. 

Appeal  would  not  lie  from  decision  of  lower  court  from  allottment 
of  county  surveyor  to  landowner  for  destruction  of  ditch.  Pitts- 
burgh, Ft.  W.  &  C.  Ry.  Co.  V.  Gillespie  (Ind.),  p.  394,  vol.  26  (3 
R  R  R). 

Corrections  of  errors  in  appellate  record.  Camp  v,  Wabash  R.  Co. 
(Mo.),  p.  746,  vol.  25  (2  R  R  R). 

Review. 

Amount  of  damages.  Chicago  &  E.  I.  R.  Co.  v.  Beaver  (111.), 
p.  641,  vol.  29  (6  R  R  R). 

Amount  of  damages  for  personal  injuries.  Stewart  v.  Arkansas 
R.  Co.  (La.),  p.  330,  vol.  36  (13  R  R  R). 

Assignment  of  error  making  release  of  liability  for  injury  to  em- 
ployee basis  of  special  instruction.  Mexican  Cent.  Ry.  Co.  v. 
Wilder  (C.  C.  A.),  p.  493,  vol.  26  (3  R  R  R). 

Assignment  of  error  will  not  be  considered  when  defendant's 
motion  for  order  directing  verdict  nor  the  ruling  thereon  were 
not  made  part  of  the  record.  Bonham  v.  Citizens*  St.  R.  Co. 
(Ind.),  p.  787.  vol.  25  (2  R  R  R). 

Award  in  condemnation  of  land  for  extension  of  street  across 
railroad.  Chicago  &  N.  W.  Ry.  Co.  v.  City  of  Morrison,  (111.), 
p.  807,  vol.  24  (1  R  R  R). 

Competency  of  witness  to  testify  as  to  speed  of  train  was  for  the 
determination  of  trial  court.  Borneman  v.  Chicago,  St.  P.  M. 
&  O.  Ry.  Co.  (S.  Dak.),  p.  464,  vol.  39  (16  R  R  R). 

Contention  that  franchise  was  defective  without  specifying  de- 
fect, in  action  on  contract  to  pay  plaintiff  a  certain  sum  after 
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railway  is  constructed  to  certain  point.     Los  Angeles  Traction 

Co.  V.  Wilshire  (Cal.),  p.  695,  vol.  24  (1  R  R  R). 
Contributory  negligence  not  made  basis  of  motion   for  nonsuit 

in  trial  court.     Boyle  v.  Union  Pac.  R.  Co.  (Utah),  p.  5,  vol. 

31  (8  R  R  R). 
Contributory  negligence,  requested  instruction  where  one  could 

not  be  given  without  giving  undue  prominence  to  that  defence. 

International  &  G.  N.  R.  Co.  v.  Branch  (Tex.),  p.  230,  vol.  26 

(3    R    R    R). 
Damages.     Illinois  Cent.   R.  Co.  v.   Bentz   (Tenn.),  p.   191,  vol. 

28  (5  R  R  R). 
Damages  for  wrongful  death.     Corbett  v.  Oregon  Short  Line  R. 

Co.  (Utah),  p.  736,  vol.  30  (7  R  R  R). 
Discretion    of   court   to    enjoin    construction    of   electric    railway 

until  payment  of  compensation.     Peck  v.  Schenectady  Ry.  Co. 

(N.  Y.),  p.  274,  vol.  27  (4  R  R  R). 
Discretion  of  lower  court   in   iixing  compensation  of   receivers. 

Braman  v.  Farmers'  Loan  &  Trust  Co.  (C.  C.  A.),  p.  636,  vol. 

25  (2  R  R  R). 

Estoppel   to  object  on  appeal  that  proper  measure  of  damages 

was  not  considered,   in   action   for   damages   to   live  stock  in 

transit.     Texas  &  P.  Ry.  Co.  v.  McCarty  (Tex.),  p.  654,  vol. 

26  (3  R  R  R). 

Excessive   verdict.     Kansas   City   S.    Ry.   Co.   v.   Billingslea    (C. 

C.  A.),  p.  167,  vol.  28  (5  R  R  R);  Parks  v.  St.  Louis  &  S.  Ry. 

Co.  (Mo.),  p.  387,  vol.  37  (14  R  R  R). 
Excessive    verdict    where    unlawful    appropriation    by    telegraph 

company.     Phillips  v.   Postal   Tel.   Cable   Co.    (N.   C),  p.   147, 

vol.  28  (5  R  R  R). 
Findings    of    jury    in    condemnation    proceedings.     Conness   v. 

Indiana,  I.  &  I.  R.  Co.  (111.),  p.  260,  vol.  24  (1  R  R  R). 
Fraud  in  procuring  release  of  claim  for  damages.    Indiana,  D.  & 

W.  R.  Co.  V.  Fowler  (111.),  p.  715,  vol.  30  (7  R  R  R). 
Instruction   given    at    appellant's    request.      Conness    v.    Indiana, 

I.  &  I.  R.  Co.  (111.),  p.  260,  vol.  24  (1  R  R  R). 
It  could  not  be  presumed  on  appeal  that   switch  stand  causing 

death  of  brakeman  was  not  in  dangerous  proximity  to  track. 

Wright  V,  Chicago,  etc.,  R.  Co.  (Ind.),  p.  314,  vol.  30  (7  R  R  R). 
Judgment    in    condemnation    proceedings    will    not    be    disturbed 

when    evidence    is    conflicting,    premises    viewed    by    jury,    and 

damages  not  grossly  inadequate.     Guyer  v.  Davenport,  R.  I.  & 

N.  W.  Ry.  Co.   (111.),  p.  667,  vol.  25  (2  R  R  R). 
Overcoming  presumption  of  negligence  arising  from  mere  proof 

of  injury  to  stock  on  track.     Southern  Ry.  Co.  v.  Hill   (Ga.), 

p.  568,  vol.  29   (6  R   R   R). 
Punitive   damasres   allowed    for   personal   injuries.     Louis\'ille   & 

N.  R.  Co.  V.  Croan  (Ky.),  p.  509,  vol.  28  (5  R  R  R). 
Sufficiency  of  evidence  to  go  to  jury.     Ayres  v.  Pittsburgh,  etc., 

Ry.  Co.  (Pa.),  p.  206,  vol.  24  (1  R  R  R). 
Transmission  of  coin  tendered  as  fare  to  appellate  court.    Mobile 

St.  Ry.  Co.  V.  Watters  (Ala.),  p.  184,  vol.  29  (6  R  R  R). 
Verdict  in  action  for  personal  injury.     Louisville  &  N.  R.  Co.  v. 

Stcenberger  (Ky.),  p.  384,  vol.  28  (5  R  R  R). 
Weight  of  evidence.     Pence  i\  Wabash  R.  Co.  (Iowa),  p.  77,  vol. 

26    (3  "R    R    R). 
When    finding   of   existence   of    contributory   negligence   will    be 

disturbed.      Green   v.    Los    Angeles    Terminal    Ry.    Co.    (Cal.), 

p.  117,  vol.  30  (7  R  R  R). 
When  verdict  will  not  be  disturbed  on  appeal.     Dolan  v.  Sierra 

Ry.  Co.  of  California  (Cal.),  p.  875,  vol.  25  (2  R  R  R). 
When  there  is  a  substantial  conflict  of  evidence,  the  verdict  will 

not  be  disturbed  on  appeal.     Dolan  v.  Sierra  Ry.  Co.  of  Cali- 
fornia (Cal.),  p.  875,  vol.  25  (2  R  R  R). 
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RiRht  of  appeal  where  refusal  to  enjoin  eminent  domain  proceed- 
ings where  right  to  compensation  has  been  denied.  South 
Bound  R.  Co.  v.  Burton  (S.  Car.),  p.  379,  vol.  25  (2  R  R  R). 

Right  of  state  to  appeal  in  prosecution  for  violation  of  statute  to 
prevent  injury  to  railroads.  State  v,  McKenna  (Utah),  p.  674, 
vol.  25  (2  R  R  R). 

Time  of  taking  in  personal  injury  cases,  under  Connecticut  statute. 
Hayden  v.  Fair  Haven  &  W.  R.  Co.  (Conn.),  p.  32,  vol.  33  (10 
R   R   R). 

When  defense,  in  action  to  restrain  enforcement  of  municipal 
ordinances  as  impairing  contract  obligation,  will  not  be  recog- 
nized on  appeal,  there  being  an  adequate  remedy  at  law.  City 
of  Detroit  v,  Detroit  Citizens'  Street  Ry.  Co.  (U.  S.),  p.  851,  vol. 
25  (2  R  R  R). 

When  judgment  in  action  brought  by  person  dissatisfied  with 
decision  of  railroad  commissioner  may  be  appealed  from.  Rail- 
road Comm'rs  of  Texas  v.  Weld  (Tex.),  p.  955,  vol.  25  (2  R  R  R). 

When  report  of  master  cannot  be  set  aside  on  question  of  fact.. 
St.  Louis  Merchants'  B.  T.  Ry.  Co.  v.  Continental  Trust  Co. 
(C.  C.  A.),  p.  694,  vol.  25  (2  R  R  R). 

APPRENTICES. 

See  MASTER  AND  SERVANT. 

ARGUMENTS  OF  COUNSEL. 

See  CROSSINGS*;  MASTER  AND  SERVANT;  STOCK,  IN- 
JURIES TO;   TRIAL;    WITNESSES. 

ARRESTS. 

See  AGENCY;  CARRIERS  OF  PASSENGERS;  MALICIOUS 
PROSECUTION;  MASTER  AND  SERVANT;  TORTS; 
TRESPASSERS. 

Effect  of  act  of  police  officer  in  changing  the  charge  in  action  for 
false  imprisonment  of  person  for  using  car  as  refuge  from 
weather.  Texas  &  P.  Ry.  Co.  v.  Parker  (Tex.),  p.  906,  vol.  26 
(3  R  R  R);  Texas  &  P.  Ry.  Co.  v.  Cope  (Tex.),  p.  906,  vol.  26 
(3  R  R  R). 

Effect  of  plaintiff  being  found  guilty  of  another  charge  in  action 
for  false  imprisonment.  Texas  &  P.  Ry.  Co.  v,  Parker  (Tex.), 
p.  906,  vol.  26  (3  R  R  R);  Texas  &  P.  Ry.  Co.  v.  Cope  (Tex.), 
p.  906,  vol.   26   (3   R   R   R). 

Effect  of  plaintiff's  unlawful  act  in  action  for  false  imprisonment 
of  person  using  car  as  refuge  from  weather.  Texas  &  P.  Ry.  Co. 
V.  Parker  (Tex.),  p.  906,  vol.  36  (3  R  R  R);  Texas  &P.  Ry.  Co. 
V.  Cope  (Tex.),  p.  906,  vol.  26  (3  R  R  R). 

False  imprisonment  of  person  using  car  as  refuge  from  weather. 
Texas  &  P.  Ry.  Co.  v.  Parker  (Tex.),  p.  906,  vol.  26  (3  R  R  R); 
Texas  &  P.  Ry.  Co.  v.  Cope  (Tex.),  p.  906,  vol.  26  (3  R  R  R). 

False  imprisonment  of  person  using  car  as  refuge  from  weather, 
scope  of  employment.  Texas  &  P.  Ry.  Co.  v.  Parker  (Tex.), 
p.  906.  vol.  26  (3  R  R  R);  Texas  &  P.  Ry.  Co.  v.  Cope  (Tex.), 
p.  906,  vol.  26  (3  R  R  R). 

Liability  of  railroad  company  for  false  arrest  and  malicious  prose- 
cution instituted  by  railway  policemen.  Tucker  v.  Erie  Ry.  Co. 
(N.  J.),  p.  774,  vol.  30  (7  R  R  R). 

ARTIFICIAL  LIMBS. 

See  DAMAGES. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT: PERSONAL  INJURIES:  STATIONS  AND  DE- 
POTS;  TORTS;   TRESPASSERS. 

Boy  killed  by  railroad's  detective  while  stealing  ride,  railroad  not 
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liable  if  detective  acted  maliciously  or  in  pursuit  of  some  pur- 
pose of  his  own;  but  if,  while  acting  within  general  scope  of 
his  employment,  he  disregarded  railroad's  orders  or  exceeded 
his  power  in  shooting  the  boy,  railroad  was  responsible.  Sharp 
V.  Erie  R.  Co.  (N.  Y.),  p.  683,  vol.  42  (19  R  R  R). 

In  action  against  railroad  for  death  of  boy  shot  by  its  detective, 
after  testifying  for  plaintiff  as  to  the  circumstances  resulting  in 
the  shooting,  detective  testified  on  cross-examination  to  matters 
excusing  his  conduct,  which  matters  were  undisputed.  It  was 
held  not  to  authorize  taking  of  case  from  jury;  credibility  of 
the  witness  being  for  jury.  Sharp  v.  Erie  R.  Co.  (N.  Y.),  p.  683, 
vol.  42  (19  R  R  R). 

Liability  of  carrier  for  assault  on  passenger  by  disorderly  person 
in  waiting  room.  Houston  &  T.  C.  R.  Co.  v,  Phillio  (Tex.), 
p.  277,  vol.  28  (5  R  R  R). 

Mining  company  not  liable  for  an  assault  by  its  general  superin- 
tendent on  driver  oiF  one  of  its  cars  while  superintendent  was 
riding  on  it,  in  absence  of  evidence  that  the  assault  was  com- 
mitted in  pursuance  of  his  duties.  Palos  Coal  &  Coke  Co.  v. 
Benson  (Ala.),  p.  185,  vol.  42  (19  R  R  R). 

Question  for  jury  whether  railroad's  detective  acted  within  scope 
of  his  employment  in  shooting  boy,  who  had  been  stealing  ride, 
or  whether  he  acted  as  public  officer  only.  Sharp  v,  Erie  R. 
Co.  (N.  Y.),  p.  683,  vol.  42  (19  R  R  R). 

ASSISTING  PASSENGERS. 

See  LICENSEES. 

ASSUMPTION  OF  RISK. 

See  CARRIERS  OF  PASSENGERS;  CONSTITUTIONAL 
LAW;  EMPLOYERS'  LIABILITY  ACTS;  LOGGING 
RAILROADS;    MASTER  AND  SERVANT. 

ATTACHMENT. 

See  GARNISHMENT;    LEASES  AND  RUNNING  POWERS. 

Car  standing  on  side  track  in  Vermont  cannot  be  reached  by 
trustee  process  against  railroad  issued  by  a  court  in  Massa- 
chusetts. Cox  V.  Central  Vermont  R.  Co.  (Mass.),  p.  432,  vol.  41 
(18  R  R  R). 

Cars  employed  in  interstate  commerce.  Wall  v.  Norfolk  &  W. 
R.  Co.  (W.  Va.).  p.  580,  vol.  29  (6  R  R  R). 

Cars  in  possession  of  another  company  under  contract.  Wall  v. 
Norfolk  &  W.  R.  Co.  (W.  Va.),  o.  680,  vol.  29  (6  R  R  R). 

Cars  used  in  interstate  business.  Connery  v,  Quincy,  O.  &  K.  C 
R.  Co.  (Minn.),  p.  361,  vol.  36  (13  R  R  R). 

Railroad  property.  Wall  v,  Norfolk  &  W.  R.  Co.  (W.  Va.),  p.  580, 
vol.  29  (6  R  R  R). 

Rev.  Laws,  c.  167,  §  39,  applies  to  an  attachment  of  cars  and 
engines  by  trustee  process.  Cox  v.  Central  Vermont  R.  Co. 
(Mass.).  p.  432,  vol.  41  (18  R  R  R). 

ATTORNEYS. 

See  DEATH  BY  WRONGFUL  ACT;  MASTER  AND  SERV- 
ANT;  TRIAL. 

Evidence  of  advances  to  injured  employee  by  his  attorneys  in- 
admissible. Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bailev 
(Tex.),  p.  518,  vol.  27  (4  R  R  R). 

Evidence  of  injured  employee's  consultation  with  his  attorneys 
not  admissible.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bailey 
(Tex.),  p.  518,  vol.  27  (4  R  R  R). 

ATTORNEY'S  FEES. 

See     CONSTITUTIONAL     LAW;      DAMAGES;      FENCES; 
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FIRES     SET    BY     LOCOMOTIVES;      LOCAL     ASSESS- 
MENTS:   POLICE  POWER. 

Application  of  Arkansas  statute  allowing  recovery  of  attorney's 
fees  in  actions  against  railroads.  Kansas  City  Southern  Ry.  Co. 
V,  Marx  (Ark.),  p.  758,  vol.  36  (13  R  R  R). 

AUTHORIZATION. 

See  NUISANCES. 

AUTOMATIC  COUPLER  ACT. 

See  CONSTITUTIONAL  LAW;  EMPLOYERS'  LIABILITY 
ACTS;  FEDERAL  JURISDICTION;  INTERSTATE  COM- 
MERCE. 

AWARD. 

See  EMINENT  DOMAIN. 

BAGGAGE. 

See  CARRIERS  OF  PASSENGERS. 

Carrier  an  insurer.     Saunders  v.  Southern  Ry.  Co.   (C.  C.  A.),  p. 

596,  vol.  34  (11  R  R  R). 
Carrier  must  check  ba^RaRe  to  point  of  destination,  and   cannot 

require  the  passenger  to  recheck  at  junctional   point.     Sullivan 

V.  Southern  Ry.  (S.  Car.),  p.  669,  vol.  43  (20  R  R  R). 
Carrier  not  insurer  of  hand  baffRa^e  in  day  coach.     Nashville,  C. 

&  St.  L.  R.  Co.  V,  Lillie  (Tenn.),  p.  590,  vol.  33  (10  R  R  R). 
Carrier  was  liable  for  loss  of,  where  aRent  declined  to  sell  through 

ticket,    but    sold    ticket   over   his    line   and   connecting   line    and 

checked  baRRage  to  destination.     Adger  v.  Blue  Ridge  Ry.  Co. 

(S.  Car.),  p.  83,  vol.  39  (16  R  R  R). 

Contract  to  carry  without  additional  charRe   implied  from  sale 

of   ticket.     Saunders  v.   Southern   Ry.    Co.    (C.    C.   A.),   p.   596, 

vol.  34  (11  R  R  R). 

Damages. 

Costs,  liability,  on  appeal,  in  action  for  loss  of  baRRaRe,  where 
verdict  was  not  modified,  but  tender  of  amount  for  which 
carrier  was  liable  was  not  made  in  trial  court.  Yazoo  &  M. 
V.  R.  Co.  V.  Baldwin  (Tenn.).  p.  856,  vol.  35  (12  R  R  R). 

Delay,  loss  of  profits  by  traveliuR  salesman,  caused  by  want  of 
samples,  too  remote  and  speculative.  Seaboard  Air  Line  Ry. 
V.  Harris  (Ga.),  p.  285,  vol.  38  (15  R  R  R). 

In  action  to  recover  for  delay  of  baRgaRc,  an  allcRation  that  a 
party  took  his  trunk  to  the  baRgage  room  in  the  eveninR  and 
on  the  next  morniuR  bouRht  a  ticket  and  asked  that  the  bag- 
RaRe  be  checked  and  was  informed  that  it  had  been  sent  by 
mistake  to  another  point,  that  it  would  be  forwarded  to  .the 
passenRer's  destination,  but  that  it  never  was  so  delivered, 
does  not  show  notice  to  the  carrier  that  it  would  be  subject 
to  special  damaRes  in  case  of  non-delivery.  Wehman  v. 
Southern  Ry.  (S.  Car.),  p.  721,  vol.  43  (20  R  R  R). 

Measure  of  damaRes  was  any  reasonable  loss  and  expense  oc- 
casioned by  the  delay,  toRether  with  the  value  of  the  Roods 
at  time  and  place  they  should  have  been  delivered,  less  their 
value  accordiuR  to  their  condition  when  they  were  tendered, 
on  the  day  of  trial,  and*  their  acceptance  was  refused.  Wall 
V.  Atlantic  Coast  Line  R.  R.  (S.  Car.),  p.  332,  vol.  42  (19 
R  R  R). 

Mental  anRuish  of  prospective  groom  caused  by  injury  to  trous- 
seau of  his  bride  to  be,  was  too  remote  a  form  of  damage  to 
entitle  groom  to  recover  therefor  against  railroad,  which  did 
not  know  of  the  intended  marriage.  Eller  v.  Carolina  &  W. 
Ry.  Co.  (N.  Car.),  p.  609,  vol.  41  (18  R  R  R). 
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Punitive  damasres  were  recoverable  for  refusal  to  check  pas- 
senRer's  baR^age.  Sullivan  v.  Southern  Ry.  (S.  Car.),  p.  669, 
vol.  43  (20  R  R  R). 

S.  Car.  Code,  1902,  §  2166,  prescribing  penalty  for  refusing  to 
check  baggage,  is  not  exclusive,  and  does  not  prevent  pas- 
senger from  suing  for  damages.  Sullivan  v.  Southern  Ry. 
(S.  Car.),  p.  669,  vol.  43  (20  R  R  R). 

Where  plaintiff  brought  action  against  railroad  for  damage  to 
her  baggage,  which  contained  bridal  trousseau,  and  recovered 
judgment  therefor,  she  could  not  thereafter  maintain  a  sepa- 
rate action  for  mental  anguish  caused  by  the  injury  to  her 
trousseau,  but  she  should  have  collected  all  damage  to  which 
she  was  entitled  in  her  original  suit.  Eller  v.  Carolina  &  \V. 
Ry.  Co.  (N.  Car.),  p.  609,  vol.  41  (18  R  R  R). 
Delivery  of  trunk  to  carrier.     Battle  v.  Columbia,  N.  &  L.   R.  R. 

(S.  Car.),  p.  425,  vol.  37  (14  R  R  R). 
Delivery  to  carrier,  what   did   not  constitute.     Lennon   i\   Illinois 

Cent.  R.  Co.  (Iowa),  p.  45,  vol.  39  (16  R  R  R). 

Evidence. 

Husband  may  testify  as  to  value  of  trunk  after  his  wife  has 
testified  as  to  its  contents,  in  action  by  husband.  Battle  r. 
Columbia,  N.  &  L.  R.  R.  (S.  Car.),  p.  425,  vol.  37  (14  R  R  R). 

Husband's  right  of  action  for  loss  of  wife's  trunk,  in  absence  of 
negligence.  Battle  v.  Columbia,  N.  &  L.  R.  R.  (S.  Car.),  p.  425. 
vol.  37  (14  R  R  R).    • 

Initial  carrier  liable  for  loss  by  connecting  carrier.  Kansas  City. 
Ft.  S.  &  M.  R.  Co.  V.  Washington  (Ark.),  p.  663,  vol.  39  (16 
R  R  R). 

Initial  carrier,  who  sold  through  ticket,  liable  for  loss  on  connect- 
ing line.  Little  Rock  &  "H.  S.  W.  Ry.  Co.  v.  Records  (Ark.), 
p.  664,  vol.  39   (16   R   R   R). 

In  order  to  charge  a  railroad  with  liability  for  articles  of  mer- 
chandise accepted  as  baggage,  it  need  not  be  shown  that  the 
agent  of  the  railroad  was  expressly  notified  that  the  articles 
were  merchandise.  Dahrooge  v.  Pere  Marquette  R.  Co.  (Mich.), 
p.   637,  vol.   43    (20   R   R   R). 

Liability  depending  on  good  faith  of  passenger  with  respect  to  the 
nature  of  the  articles  carried  as  baggage.  Saunders  v.  Southern 
Ry.  Co.  (C.  C.  A.),  p.  696,  vol.  34  (11  R  R  R), 

Liability  for  baggage  as  affected  by  fact  that  passenger  did  not 
accompany  it.  Wood  v.  Maine  Cent.  R.  Co.  (Me.),  p.  721,  vol. 
32  (9  R  R  R). 

Liability  for  loss  or  injury  to  passenger's  personal  baggage.  Wood 
y,  Maine  Cent.  R.  Co.  (Me.),  p.  721,  vol.  32  (9  R  R  R). 

Liability  of  carrier  for  loss,  in  absence  of  negligence.  Battle  v. 
Columbia,  N.  &  L.  R.  R.  (S.  Car.),  p.  425,  vol.  37  (14  R  R  R). 

Limiting  Liability. 

m  __ 

Contract  must  have  been  accepted  by  passenger  with  knowledge 
of  its  terms,  and  such  knowledge  will  not  be  implied.  Saun- 
ders V.  Southern  Ry.  Co.  (C.  C.  A.),  p.  596,  vol.  34  (11  R  R  R). 

Contract  releasing  carrier  from  liability  "for  loss  or  damage  to 
baggage"  does  not  in  terms  release  it  from  liability  for  negli- 
gence, and,  being  capable  of  a  construction  which  will  render 
it  legal,  will  be  construed,  and  held,  to  exclude  loss  .or  dam- 
age so  arising.  Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.),  p. 
596.  vol.   34    (11   RR   R). 

Exemption  from  liability  for  loss  of  baggage  of  person  traveling 
on  free  pass.  Holly  v.  Southern  Ry.  (To.  (Mo.),  p.  308.  vol.  36 
(13  R  R  R). 

Extent  of  right  to  limit.  Saunders  v.  Southern  Ry.  Co.  (C.  C. 
A.),  p.  596,  vol.  34  (11  R  R  R). 
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Liability  for  delay  in  landing  passengers'  effects  under  stipula- 
tion in  ticket  providing  that  voyage  should  end  at  place  of 
anchorage.  Pacific  Steam  Whaling  Co.  v.  Grismore  (C.  C.  A.), 
p.  481,  vol.  27  (4  R  R  R). 

Liability  may  be  limited,  except  for  negligence.  Saunders  v. 
Southern  Ry.  Co.  (C.  C.  A.),  p.  596,  vol.  34  (11  R  R  R). 

Liability  may  be  limited  where  greater  value  is  not  disclosed 
and  paid  for.  Jacobs  v.  Central  R.  Co.  of  New  Jersey  (Pa.), 
p.  962,  vol.  34   (11  R  R  R). 

Limiting  liability  to  own  line  and  to  certain  amount,  passenger 
not  bound  by  conditions  printed  on  ticket  where  it  was  not 
shown  that  he  knew  of  or  agreed  to  them.  Hutchins  v. 
Pennsylvania  R.  Co.  (N.  Y.),  p.  685,  vol.  40  (17  R  R  R). 

Manager  of  theatrical  company  was  not  bound  by  carrier's  regu- 
lation unless  he  had  notice  of  it  before  the  contract  was 
completed  by  his  purchase  of  tickets;  and,  in  the  absence  of 
actual  notice,  notice  could  not  be  imputed  to  him  through 
his  property  man,  who,  after  loading  the  car,  was  required  to 
sign  a  release  of  all  liability  on  account  of  baggage;  but  that 
it  might  be  presumed  from  the  generality  of  the  regulation, 
and  the  length  of  time  it  had  been  in  force,  and  his  experience 
in  business.  Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.),  p.  596, 
vol.  34  (11  R  R  R). 

Negligence.  Saunders  v.  Southern  Ry..  Co.  (C.  C.  A.),  p.  596, 
vol.  34  (11  R  R  R). 

Passenger  who  accepts  ticket  and  baggage  check  without  any 
knowledge  of  a  condition  on  back  of  ticket  limiting  carrier's 
liability  to  its  own  line  is  not  bound  by  such  condition.  Little 
Rock  &  H.  S.  W.  Ry.  Co.  v.  Records  (Ark.),  p.  664,  vol.  39  (16 
R  R  R). 

Presumption  that  passenger  has  read  and  is  bound  by  printed 
condition  on  excursion  ticket.  Jacobs  v.  Central  R.  Co.  of 
New  Jersey  (Pa.),  p.  562,  vol.  34  (11  R  R  R). 

Reasonableness  of  stipulation.    Jacobs  v.  Central  R.  Co.  of  New 
Jersey  (Pa.),  p.  562,  vol.  34  (11  R  R  R).  . 
Loss  of  money  alone  justified  refusal  to   direct  verdict,  in  action 

based    on   alleged   act    of   train    employee    in    wrongfully    taking 

passenger's  satchel,  and  stealing  therefrom  her  purse.     Southern 

Pac.  Co.  V.  Maloney  (C.  C.  A.),  p.  29,  vol.  39  (16  R  R  R). 
Negligence,  insufficiency   of  evidence  of  where  baggage  unloaded 

on  truck  was  struck  by  passing  train.     Lennon  v,  Illinois  Central 

K.  Co.  (Iowa),  p.  45,  vol.  39  (16  R  R  R). 
Paying   overweight    charges    on    baggage    not    of   itself    notice   to 

company    that    trunk   contained   merchandise.      Illinois    Cent.    R. 

Co.  V.  Matthews  (Ky.),  p.  769,  vol.  29  (6  R  R  R). 
Presumption    of    negligence    arising    from    injury    to    passenger's 

baggage.    Thomas  v.  Southern  Ry.  Co.  (N.  Car.),  p.  860,  vol.  29 

(6  R  R  R).  , 

Prima  facie  case  made  out  by  production  of  check  and  proof  that 

baggage  has  not  been  delivered.     Zeigler  Bros.  v.  Mobile  &  O. 

R.  Co.  (Miss.),  p.  615,  vol.  41  (18  R  R  R). 
Railroad  insures  hand  baggage   placed  by  passenger  under  berth 

in  sleeping  car.     Nashville.  C.  &  St.  L.  R.  Co.  v.  Little  (Tenn.), 

p.  590,  vol.  33  (10  R  R  R). 
Reasonable  time  and  opportunity  for  passengers  to  call  for  their 

baggage  after  its  arrival  is  a  question  for  jury,  dependent  upon 

circumstances  of  particular  case.     Zeigler  Bros.  v.  Mobile  &  O. 
,    R.  Co.  (Miss.),  p.  615,  vol.  41  (18  R  R  R). 

Sufficiency   of   evidence   to   show   company's   knowledge   that   pas- 
senger's   trunk   contained    merchandise.      Amory   v.    Wabash    R. 

Co.   (Mich.),  p.  408,  vol.  27  (4  R  R  R). 
Termination    of   carrier's    liability    after   baggage    has    reached    its 

destination,  under  Miss.  Code  1892,  §§  3568,  3569.     Zeigler  Bros. 

V,  Mobile  &  O.  R.  Co.  (Miss.),  o.  615,  vol.  40  (17  R  R  R). 
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There  was  no  want  of  ordinary  care  on  the  part  of  the  carrier 
respecting  the  custody  of  plaintiff's  trunk,  deposited  in  bagga^ 
room  during  his  delay  in  calling  for  it.  Wood  v,  Maine  Cent. 
R.  Co.   (Me.),  p.  721,  vol.  32  (9  R  R  R). 

Traveler  not  owner  of  goods,  but  liable  for  them,  may  be  treated 
as  owner  for  purpose  of  bringing  action  against  carrier  for 
damages.  Illinois  Cent.  R.  Co.  v.  Matthews  (Ky.),  p.  769,  vol. 
29  (6  R  R  R). 

What  Is. 

Illinois  Cent.  R.  Co.  v.  Matthews  (Ky.),  p.  769,  vol.  29  (6  R  R  R); 

Little   Rock   &  H.   S.   W.   Ry.   Co.  v.   Records    (Ark),   p.  664. 

vol.  39   (16  R  R  R). 
Business  papers  of  agent  carried' in  his  trunk  were  not  baggage; 

and,  in  absence  of  consent  or  custom,  carrier  was  not  liable 

for  their  loss.     Yazoo  &  M.  V.  R.  Co.  v.  Georgia  Home  Ins. 

Co.   (Miss.),  p.  766,  vol.  38   (15  R  R  R). 
Money  and  jewelry  in  trunk.     Battle  v.  (Columbia,  N.  &  L.  R.  R. 

(S.  Car.),  p.  425,  vol.  37  (14  R  R  R). 
Theatrical    properties    are   not.     Saunders   v.    Southern    Ry.    Co. 

(C.   C.  A.),  p.   596,  vol.  34   (11   R  R  R). 
What  constitutes  baggage  of  married  woman.     Yazoo  &  M.  V. 

R.  Co.  V.  Baldwin  (Tenn.),  p.  856,  vol.  35  (12  R  R  R). 
Wife's  baggage,  effect  on  right  of  action  that  husband,  joined  as 

plaintiff  with  her,  was  traveling  without  paying  fare.     Yazoo  & 

M.  V.  R.  Co.  V.  Baldwin  (Tenn.),  p.  856,  vol.  35  (12  R  R  R). 
Wife's   baggage,   effect  on   right  to  recover  for  loss   of   fact    that 
husband  was  joined  with  her  as  plaintiff.     Yazoo   &   M.   V.   R. 
Co.  V.  Baldwin  (Tenn.),  p.  856,  vol.  35  (12  R  R  R), 

BAILEES. 

See  CARRIERS. 

BAILMENT. 

See  NEGLIGENCE. 

BENEFITS. 

See  EMINENT  DOMAIN;    INSTRUCTIONS. 

BIAS. 

See  JURORS. 

BILLS  OF  LADING. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK: 
COMMON  CARRIERS;  CONNECTING  CARRIERS;  PO- 
LICE POWER. 

Bill  of  lading  sent  by  seller  through  bank  accompanied  by  draft, 
right  of  vendee  ^to  sue  for  destruction  of  goods  before  paying 
draft  and  obtainmg  bill  of  lading.  Vaughn  v.  New  York.  X"  H. 
&  H.  R.  Co.  (R.  I.),  p.  94,  vol.  40  (17  R  R  R). 

Carrier  not  estopped,  even  as  to  innocent  indorsee,  by  statements 
in  bill  of  lading  issued  by  its  agents  from  showing  that  no  goods 
were  in  fact  received  for  transportation.  Swedish-American  Nat, 
Bank  v.  Chicago,  etc.,  Ry.  So.  (Minn.),  p.  785,  vol.  42  (19  R  R  R). 

Construction.  Texas  &  Pacific  Ry.  Co.  v.  Reiss  (U.  S.),  p.  178. 
vol.  24  (1  R  R  R). 

Due  process  of  law,  as  bearing  upon  statute  making  specification  of 
weight  in  bills  of  lading  conclusive  evidence  of  correctness. 
Mo.,  K.  &  T.  Ry.  Co.  v.  Simonson  (Kan.),  p.  940,  vol.  25  (2 
R  R  R). 

EflFect  of  mere  receipt  of  bill  of  lading  on  prior  contract.  Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.  (C.  C.  A.),  p.  852. 
vol.  30  (7  R  R  R). 
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Estoppel  of  plaintiff  to  assert  invalidity  of  bJll  of  lading.  Wash- 
burn-Crosby Co.  V.  Boston  &  A.  R.  R.  (Mass.),  p.  794,  vol.  24 
(1  R  R  R). 

Evidence.  * 

Admissibility  of  evidence  of  special  agreement  to  pay  freight 
entered  into  after  delivery  of  bill  of  lading.  Montpelier  & 
W.  R.  R.  Co.  V,  Macchi  (Vt.),  p.  249,  vol.  28  (5  R  R  R). 

Bill  of  lading  which  station  agent  neglected  to  sign  was  evi- 
dence of  the  contract  of  shipment  actually  made,  and,  in  ab- 
sence of  any  evidence  to  contrary,  established  the  terms  of 
such  contract.  Missouri,  etc.,  Ry.  Co.  v.  Patrick  (C.  jZ.  A.), 
p.  483,  vol.  43   (20  R  R  R). 

Constitutionality  of  statute  making  specification  of  weights  in 
bills  of  lading  conclusive  evidence  of  correctness.  Mo.,  K.  & 
T.  R.  Co.  V.  Simonson  (Kan.),  p.  940,  vol.  25  (2  R  R  R). 

Delivery  of  freight  to  carrier  may  be  proved  by  oral  testimony, 
notwithstanding  existence  of  receipt  or  bill  of  lading,  as  such 
receipt  or  bill  of  lading  does  not  fall  within  the  best-evidence 
rule  as  proof  of  such  fact  of  delivery.  Atlantic  Coast  Line  R. 
Co.  V.  Dexter  (Fla.),  p.  787,  vol.  42  (19  R  R  R). 

Freight  receipt  to  which  the  name  of  a  railway  agent  appears 
to  have  been  signed  by  stencil  is  not  admissible  in  evidence, 
without  accompanying  ^roof  to  show  that  he  issued  the  re- 
ceipt, or  that  its  genumeness  has  been  recognized  'by  his 
principal.  Bell  Bros.  v.  Western  &  A.  R.  Co.  (Ga.),  p.  751, 
vol.  43  (20  R  R  R). 

It  was  competent  for  plaintiff  to  show  that  the  delivering  station 
was  a  prepay  station,  and  that  it  was  the  custom  of  defendant's 
agent  to  deliver  freight  at  such  station  to  the  owner  or  con- 
signee without  requiring  production  of  bill  of  lading.  Bow- 
don  v.  Atlantic  Coast  Line  Ry.  Co.  (Ala.),  p.  735,  vol.  43  (20 
R  R  R). 
Evidence  was  not  sufficient  to  sustain  finding  that  defendant  had 

authorized    its    agents    to    issue    bills    of    lading    for    goods    not 

received.      Swedish-American    Nat.    Bank    v.    Chicago,    etc.,    Ry. 

Co.  (Minn.),  p.  783.  vol.  42  (19  R  R  R). 
Fact  that  bill   of  lading  alleged   in   form   prescribed   by   Code   of 

Alabama    contained    special    limitation   of   common    law    liability 

did  not  constitute  variance.     Nashville,  C.  &  St.  L.  Ry.  v.  Cody 

(Ala.),  p.  636,  vol.  32  (9  R  R  R). 
Internal    revenue   stamps,   whether   they    must   be   affixed   to   each 

duplicate.     Wright  v.  Michigan  Cent.  R.  Co.   (C.   C.  A.),  p.  45, 

vol.  36  (13  R  R  R). 

Limiting  Liability. 

Absence  of  assent  to  bill  of  lading  in  action  for  injury  to  horses 
in  transit.  Chicago  &  N.  W.  Ry.  Co.  v.  Calumet  Stock  Farm 
(111.),  p.  162.  vol.  24  (1  R  R  R). 

Assent  to  bill  of  lading  and  negligence,  questions  for  jury,  in 
action  for  injuries  to  horses  in  transit.  Chicago  &  N.  W. 
Ry.  Co.  V,  Calumet  Stock  Farm  (111.),  p.  192,  vol.  24  (1  R  R  R). 
^  Effect  of  mere  acceptance  of  receipt  or  bill  of  lading  containing 
stipulation.  Atlantic  Coast  Line  R.  Co.  v.  Dexter  (Fla.),  p. 
787.  vol.  42  (19  R  R  R). 

Estoppel  of  shipper  to  deny  that  bill  of  lading  limiting  liability 
was  the  contract,  on  the  ground  that  his  agent  was  unable  to 
read  it.  Missouri,  etc.,  Ry.  Co.  v.  Patrick  (C.  C.  A.),  p.  483, 
vol.  43  (20  R  R  R). 

Where  bill  of  lading,  containing  carrier's  limited  liability  con- 
tract, was  delivered  unsigned  by  carrier's  agent  to  wife  of 
shipper,  who  was  illiterate,  and  its  contents  were  not  made 
known  to  her,  it  was  ineffective  as  a  contract  to  limit  carrier's 
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common-law  liability.  Patrick  v.  Missouri,  K.  &  T.  Ry.  Co. 
(Ind.  Terr.),  p.  554,  vol.  39  (16  R  R  R). 

Rule  of  commercial  law  not  abro^rated  by  certain  statute  of  Louis- 
iana, making  it  a  felony  for  any  person  to  sign  or  issue  false 
receipts  or  bills  of  lading  for  property  not  actually  received  or 
delivered.  Henderson  v,  Louisville  &  N.  R.  Co.  (La.),  p.  644, 
vol.  43  (20  R  R  R). 

Shipment  beyond  destination  named,  after  arrival  at  place 
named  in  bill  of  lading.  Mo.,  K.  &  T.  Ry.  Co.  v.  Mazzie  (Tex.), 
p.  950,  vol.  25  (2  R  R  R). 

Shipper  of  goods,  who  informed  the  connecting  carrier  that  he  held 
bills  of  lading  for  the  goods,  was  estopped  from  disputing  the 
fact.  Schlichting  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  597,  vol.  32 
(9  R  R  R). 

"Shipside,"  construction  of  term.  R.  A.  Lee  &  Co.  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  (N.  Car.),  p.  260,  vol.  37  (14  R  R  R). 

Title  to  freight  did  not  pass  to  vendee  until  he  paid  the  draft  and 
obtained  the  bill  of  lading;  and  where  the  goods  were  destroyed 
before  that  time,  he  could  not,  by  afterwards  paj'ing  the  draft 
and  taking  up  the  bill  of  lading,  obtain  a  title  which  related 
back  so  as  to  authorize  him  to  sue  for  the  destruction  of  the 
goods.  Vaughn  v.  New  York,  N.  H.  &  H.  R.  Co.  (R.  L),  p.  94, 
vol.  40  (17  R  R  R). 

Transfer. 

Assignee's  title  to  freight.  Nat.  Bank  of  Bristol  v.  Baltimore  & 
O.  R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 

Assignee's  title  to  freight  not  affected  by  his  assignor's  failure 
to  pay  for  freight,  which  he  had  bought  on  credit.  Nat.  Bank 
of  Bristol  V.  Baltimore  &  O.  R.  Co.  (Md.),  p.  206,  vol.  38  (15 
R  R  R). 

Bill  of  lading  issued  in  Virginia  governed  as  to  legal  qualities 
by  law  of  that  state.  Nat.  Bank  of  Bristol  v.  Baltimore  &  O. 
R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 

Discounting  draft,  rights  of  bank.  Nat.  Bank  of  Bristol  v. 
Baltimore  &  O.  R.  Co.  (Md),  p.  206,  vol.  38  (15  R  R  R). 

Endorsement  and  delivery  of  bill  transfers  title  to  property  to 
vendee  and  divests  vendor's  lien,  subject  only  to  his  right  to 
stoppage  in  transitu.  Nat.  Bank  of  Bristol  v.  Baltimore  &  O. 
R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 

Louisiana  Act  No.  150,  p.  193,  of  1868,  makes  negotiable  only 
receipts  and  bills  of  lading  issued  in  accordance  with  its  pro- 
visions, for  property  actually  received  for  storage  or  other 
purposes.  Henderson  v.  Louisville  &  N.  R.  Co.  (La.),  p.  644, 
vol.  43  (20  R  R  R). 

May  be  transferred.  Nat.  Bank  of  Bristol  v.  Baltimore  &  O. 
R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 

Negotiability.  Roy  &  Roy  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
p.  739,  vol.  43  (20  R  R  R). 

Negotiability,  common  law  doctrine.  Nat.  Bank  of  Bristol  r. 
Baltimore  &  O.  R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 

Negotiability  destroyed  by  stamping  or  printing  "not  nego- 
tiable" across  face.  Nat.  Bank  of  Bristol  v.  Baltimore  &  D. 
R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 

Negotiation  of  as  ratification  of  its  terms.  Farmers'  Loan  & 
Trust  Co.  V.  Northern  Pac.  R.  Co.  (C.  C.  A.),  p.  852,  vol.  30  (7 
R  R  R). 

One  who  in  good  faith  takes  bill  of  lading  from  vendee  acquires 
title  to  goods,  notwithstanding  fraud  of  vendee,  even  as  against 
defrauded  vendor.  Nat.  Bank  of  Bristol  v.  Baltimore  &  O. 
R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 

Pledfire,  effect  of  subsenuent  delivery  of  bill  where  property  had 
been  seized  at  suit  of  pledgee's  creditor.  Cameron  v,  Orleans 
&  J.  Ry.  Co.,  Limited  (La.),  p.  829,  vol.  26  (3  R  R  R). 
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Rights  of  parties.     Henderson  v.  Louisville  &  N.  R.  Co.   (La.), 

p.  644.  vol.  43  (20  R  R  R). 
Rights   of  transferee  under   Wash.   St.   declaring  bills   of  lading 

to   be    negotiable   instruments.      First    Nat.    Bank    of   Pullman 

V.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  4,  vol.  26  (3  R  R  R). 
Stoppage  in  transitu,  vendor  deprived  of  right  by  assignment  of 

bill  of  lading  by  vendee.     Nat.  Bank  of  Bristol  v.  Baltimore  & 

O.  R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 
Under  commercial  usage  carrier  should  deliver  articles  only  on 
productions  of  biU  of  lading  though  it  names  the  consignee. 
First  Nat.  Bank  of  Pullman  z;.  Northern  Pac.  Ry.  Co.  (Wash.), 
p.  4.  vol.  26  (3  R  R  R). 
Vendee's  right  to  procure  bilbin  his  own  name;  and  rights  of  his 
assijarnee,  not  affected  by  vendee's  failure  to  pay  price  of  goods. 
Nat.  Bank  of  Bristol  v.  Baltimore  &  O.  R.  Co.  (Md.),  p.  206, 
vol.  38  (15  R  R  R). 

BOATS. 

See   RAILROADS. 

BONDED  GOODS. 

See  CARRIERS  OF  GOODS. 

BONDS  AND  BONDHOLDERS. 

See      INSOLVENCY;       MORTGAGES;       RAILROAD      AID 
BONDS. 

Amendment  of  South  Carolina  statute  withdrawing  right  of  bond- 
holders to  reorganize  in  case  of  foreclosure  of  railroad  mortgage, 
except  on  condition  of  submission  to  certain  rates  for  trans- 
portation,   not   an   impairment   of    property    rights.      Com'rs    of 

>  Railroads  v.  Grand  Rapids  &  I.  Ry.  Co.  (Mich.),  p.  665,  vol.  26 
(3  R  R  R). 

Effect  of  equities  on  rights  of  transferrees  of  street  railway  bonds. 
Wells  V.  Northern  Trust  Co.  (111.),  p.  478,  vol.  25  (2  R  R  R). 

Equitable  assignments,  sufficiency  of  evidence.  Gushing  v.  Chap- 
man (Mo.),  p.  852,  vol.  26  (3  R  R  R). 

Equitable  liens,  sufficiency  of  evidence.  Gushing  v.  Chapman 
(Mo.),  p.  852,  vol.  26  (3  R  R  R). 

Estopped  by  recitals  in  railroad  aid  bonds,  under  laws  of  N.  Car. 
Board  of  Com'rs  of  Stanly  County  v.  Coler  (C.  C.  A.),  p.  496, 
vol.  25  (2  R  R  R). 

Estoppel,  in  foreclosure  proceeding,  to  claim  that  bonded  indebted- 
ness should  be  scaled,  on  the  ground  that  cost  of  construction 
of  railroad  was  less  than  par  value  of  bonds.  Central  Trust  Co. 
of  New  York  v.  Washington  County  R.  Co.  (Me.),  p.  883,  vol. 
31  (8  R  R  R). 

Estoppel  of  stockholders  to  contend  that  street  railway  bonds  are 
invalid.  Wells  v.  Northern  Trust  Co.  (111.),  p.  478,  vol.  25  (2 
R  R  R). 

Judgment  creditor  of  railroad  company  had  no  enforceable  equitable 
interest  in  bonds  issued  to  other  parties,  under  contract  with 
railroad  for '  acquisition  of  bonds  to  be  subsequently  issued. 
Gushing  v.  Chapman  (Mo.),  p.  852,  vol.  26  (3  R  R  R). 

Power  of  legislature  to  compel  creditor  corporation  to  accept 
payment  of  bonds  before  maturity.  Little  River  Tp.  v.  Board  of 
Com'rs  (Kan.),  p.  437,  vol.  26  (3  R  R  R). 

Purchase  after  default  in  payment  of  interest.  Central  R.  &  Bkg. 
Co.  of  Georgia  v.  Farmers'  Loan  &  Trust  Co.  (Ga.),  p.  615,  vol 
27  (4  R  R  R);  Farmers*  Loan  &  Trust  Co.  v.  Central  R.  & 
Bkg.  Co.  of  Georgia  (Ga.),  p.  615,  vol.  27  (4  R  R  R). 

Rights  of  purchaser  from  bona  fide  holder.  Central  R.  &  Bkg. 
Co.  of  Georgia  v.  Farmer^'  Loan  &  Trust  Co.  (Ga.),  p.  615,  vol. 

ID-17 
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27  (4  R  R  R);  Farmers*  Loan  &  Trust  Co.  v.  Central  R.  & 
BkR.  Co.  of  Georgia  (Ga.),  p.  615,  vol.  27  (4  R  R  R). 

Street  railway  bonds  equal  in  priority.  City  of  Lincoln  v.  Lincoln 
St.  Ry.  Co.  (Neb.),  p.  892,  vol.  30.  (7  R  R  R). 

Street  railway  bonds  negotiable.  City  of  Lincoln  v,  Lincoln  St. 
Ry.  Co.  (Neb.),  p.  892,  vol.  30  (7  R  R  R). 

Ultra  vires  act  of  one  railroad  company  in  guarantying  bonds  of 
defendant  no  defense  in  action  enforcing  payment  from  sinking 
funds  in  hapds  of  trustee.  Georgia  R.  &  Bkg.  Co.  of  Georgia  v. 
Farmers'  Loan  &  Trust  Co.  (Ga.),  p.  615,  vol.  27  (4  R  R  R); 
Farmers'  Loan  &  Trust  Co.  v^  Central  R.  &  Bkg.  Co.  of  Georgia 
(Ga.),  p.  615,  vol.  27  (4  R  R  R). 

BRANCH  LINES. 

See  EMINENT  DOMAIN;  SPURS  AND  SIDE  TRACKS. 

BRIDGES. 

See  ACCIDENTS  ON  TRACK;  ADVERSE  POSSESSION; 
CONSTITUTIONAL  LAW;  CROSSINGS;  EMINENT 
DOMAIN;  EVIDENCE;  LICENSEES;  MASTER  AND 
SERVANT;  RIGHT  OF  WAY;  TAXATION;  WATER 
AND  WATERCOURSES. 

Consideration  to  support  reciprocal  covenants  on  part  of  traction 
company,  where  agreement  between  it  and  steam  railroad  pro- 
vided for  joint  use  of  high  bridge  built  by  latter,  and  for  sharing 
cost  of  its  maintenance.  Raritan  River  R.  Co.  v,  Middlesex  & 
S.  Traction  Co.  (N.  J.),  p.  56,  vol.  36  (13  R  R  R). 

Duty  to  keep  in  repair  as  part  of  railroad's  common-law  duty  not 
to  interfere  with  public  highway.  Hicks  v.  Chesapeake  &  O. 
Ry.  Co.  (Va.),  p.  50,  vol.  36  (13  R  R  R). 

Farm  drainage  act  of  Illinois  not  unconstitutional  because  railroad 
companies  are  required  thereunder  to  make  changes  in  their 
bridges  rendered  necessary  to  accommodate  an  increased  flow 
of  water  caused  by  improvements,  as  this  would  be  their  duty  at 
common  law.  Chicago,  B.  &  Q.  R.  Co.  v.  People  (III.),  p.  62, 
vol.  37  (14  R  R  R). 

Police  power  to  compel  railroads  to  construct  over  tracks  at  public 
crossings,  application  of  statute  where  railroad  was  constructed 
before  street  was  made  or  city  incorporated.  City  of  Harriman 
V.  Southern  Ry.  Co.  (Tenn.),  p.  373,  vol.  36  (13  R  R  R). 

Power  of  municipality  to  assume  railroad  duty  to  keep  in  repair, 
under  Virginia  statute.  Hicks  v.  Chesapeake  &  O.  Ry.  Cq 
(Va.),  p.  50,  vol.  36  (13  R  R  R). 

Railroad  bridge  need  not  be  so  constructed  that  one  can  stand 
upon  it  in  safety  while  train  is  passing.  Erie  R.  Co.  v.  Mc- 
Cormick  (Ohio),  p.  783,  vol.  34  (11  R  R  R). 

Railroad  liable  where  private  property  was  especially  injured  by- 
interruption  of  navigation  of  stream  for  3J/1  months  by  com- 
pany's drawbridge,  broken  through  negligence  in  running  freight 
train  thereon  when  draw  was  closed.  Pharr  v.  Morgan's  L.  & 
T.  R.  &  S.  S.  Co.  (La.),  p.  434,  vol.  39  (16  R  R  R). 

Validity  of  agreement  between  traction  company  and  steam  rail- 
road for  joint  use  of  highway  bridge  built  by  latter  not  affected 
because  made  without  application  to  chancellor  to  define  the 
statutory  mode  of  crossing.  Raritan  River  R.  Co.  v.  Middlesex 
&  S.  Traction  Co.  (N.  J.),  p.  56,  vol.  36  (13  R  R  R). 

Where  the  obstruction  to  navigation  by  broken  railroad  draw- 
bridge was  such  that  barges  could  pass,  but  steamboats  could 
not,  the  additional  expense  of  an  extra  steamboat  should  be 
allowed  as  damages  to  private  property  specially  injured  by 
such  obstruction.  Pharr  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co, 
(La.),  p.  434,  vol.  39  (16  R  R  R). 

Where  usual  navigable  channel  of  stream  was  closed  by  half  span 
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of  railroad's  drawbridge,  broken  through  company's  negligence, 
and  the  company  drove  piling  across  the  other  channel  for  the 
purpose  of  repairing  the  structure  and  facilitating  traffic,  the 
original  negligence  in  breaking  the  bridge,  not  the  work  of 
reparation,  was  the  primary  and  paramount  cause  of  the  in- 
jury. Pharr  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La.),  p.  434, 
vol.  39  (16  R  R  R). 

BURDEN  OF  PROOF. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  GOODS; 
CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PASSEN- 
GERS; CONNECTING  CARRIERS;  CONTRIBUTORY 
NEGLIGENCE;  CROSSINGS;  ELEVATED  RAILWAYS; 
EMINENT  DOMAIN;  •  EVIDENCE;  FIRES  SET  BY 
LOCOMOTIVES;  MASTER  AND  SERVANT;  PERSONAL 
INJURIES;  RAILROADS  IN  STREETS;  RIGHT  OF 
WAY;    STREET  RAILWAYS;    TRESPASSERS. 

CABS. 

See  INTERSTATE  COMMERCE. 

CAB  SERVICE  TAX. 

See  INTERSTATE  COMMERCE. 

CAR  COUPLERS.    - 

See  INTERSTATE  COMMERCE. 

CAR  RENTALS. 

See  CARRIERS  OF  GOODS. 

CAR  SERVICE  ASSOCIATION. 

Sec  MONOPOLIES. 

CARRIAGE  BY  WATER. 
Sec  RAILROADS. 

CARRIERS. 

See  BILLS  OF  LADING;  COMMON  CARRIERS;  CON- 
NECTING CARRIERS;  CONSTITUTIONAL  LAW;  DAM- 
AGES; EVIDENCE;  EXPRESS  COMPANIES;  FIRES 
SET  BY  LOCOMOTIVES;  INDEPENDENT  CONTRACT- 
ORS; INTERSTATE  COMMERCE;  LICENSEES;  MAIL 
ROUTS;  RAILROAD  COMMISSIONS;  SLEEPING  CAR 
COMPANIES;  STATIONS  AND  DEPOTS;  STATUTES; 
STREET  RAILWAYS;  TICKETS  AND  FARES;  TRES- 
PASSERS;   WAREHOUSEMEN;    WHARVES. 

CARRIERS  OF  GOODS. 

See  CARRIERS  OF  LIVE  STOCK;  COMMON  CARRIERS; 
CONNECTING  CARRIERS;  CONSTITUTIONAL  LAW; 
INTERSTATE  COMMERCE;  MANDAMUS;  RAILROAD 
COMMISSIONS;    NUISANCES. 

Act  of  God. 

Act   of    God    does    not    relieve    from    liability    where    negligence 
concurs  in  or  contributes  to  loss.     Jones  v.  Minneapolis,  etc., 
R.  Co.   (Minn.),  p.  <61,  vol.  34  (11  R  R   R). 
Act  of  railroad  in  placing  car,  in  which  was  a  stove,  in  care  of  the 
shipper,   near  property  liable  to  be   consumed  by  fire,   was   not 
negligence  with  respect  to  the  shipper,  unless  the  railroad  knew, 
or  should  have  known,  that  the  shipper  was  negligently  main- 
taining a  fire  in  the  stove.    Boston  &  M.  R.  R.  v.  Sargent  (N.  H.), 
p.  459,  vol.  35  (12  R  R  R). 
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Agents. 

Agent's  right  of  action  for  failure  to  receive  goods  for  trans- 
portation. Georgia  S.  &  F.  Ry.  Co.  v.  Marchman  (Ga.),  p. 
263.  vol.  37  (14  R  R  R). 

Authority  of  agent  to  contract  to  receive  freight  deposited  along 
the  railway  line  at  points  other  than  stations  to  await  the 
arrival  of  cars.  Georgia  S.  &  F.  Ry.  Co.  v.  Marchman  (Ga.), 
p.  263,  vol.  37  (14  R  R  R). 

Authority  of  general  freight  agent  to  contract  to  furnish  cars  for 
freight.  Outland  v.  Seaboard  A.  L.  Ry.  Co.  (N.  Car.),  p.  476, 
vol.  33  (10  R  R  R).  , 

Failure  to  furnish  cars,  complaint  suflficiently  apprised  company 
as  to  the  agents  upon  whom  demands  were  made.  Choctaw, 
O.  &  G.  Ry.  Co.  V,  Rolfe  (Ark.),  p.  525,  vol.  39  (16  R  R  R). 

No  agreement  as  to  amount  of  freight  charges  between  shipper 
and  railroad's  agent  was  established.  Myar  v.  St.  Louis  South- 
western Ry.  Co.   (Ark.),  p.  814,  vol.  32  (9  R  R  R). 

Ratification  of  unauthorized  contract  by  agent  to  ship  goods. 
Porter  v.  Raleigh,  etc.,  R.  Co.  (N.  Car.),  p.  249,  vol.  30  (7 
R  R  R). 

Scope  of  freight  agent's  authority,  who  is  in  charge  of  carrier's 
business    at    a    station,    to    contract    for    shipment    of    freight. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Jackson  &  Edwards  (Tex.),  p,  125, 
vol.  42  (19  R  R  R). 
Application   of  statute   fixing   rates   where    reorganization   by  pur- 
chaser at  foreclosure  sale.     Com'rs  of  Railroads  v.  Grand  Rapids 

&  I.  Ry.  Co.  (Mich.),  p.  665,  vol.  26  (3  R  R  R). 

Bills  of  Lading. 

Admissibility  of  evidence  that  when  freight  was  to  be  prepaid 
it  was  custom  to  indicate  it  on  bill  of  lading,  though  it  ^- 
peared  that  defendant  had  never  before  shipped  to  prepay 
station.  Montpelier  &  W.  R.  R.  Co.  v.  Macchi  (Vt.),  p.  249, 
vol.  28   (5  R  R  R). 

Bill  of  lading,  right  of  holder  to  possession  of  goods.  Ryan  v. 
Great  Northern  Ry.  Co.  (Minn.),  p.  315,  vol.  31   (8  R  R  R). 

Contract  of  shipment,  neither  bill  of  lading  nor  any  other 
writing  is  necessary  to  constitute.  Missouri,  etc.,  Ry.  Co.  r. 
Patrick   (C.   C.  A.),  p.   483,  vol.  43   (20  R  R   R). 

Effect  on  bona  fide  transferree's  right  to  recover  goods  without 
surrender  of  bill  of  lading,  in  violation  of  statute,  that  it  had 
been  fraudulently  altered.  Mairs  v.  Baltimore  &  O.  R.  Co. 
(N.  Y.),  p.  238,  vol.  31   (8  R  R  R). 

Estoppel  to  assert  invalidity  of  bill  of  lading.  Washburn-Crosby 
Co.  V.  Boston  &  A.  R.  R.  (Mass.),  p.  794,  vol.  24  (1  R  R  R). 

In  action  by  shipper  against  carrier   for   damage   to  goods,   an 
omission  to  file  the  bill  of  lading  or  a  copy  thereof  is  ground 
for  demurrer.     Chicago,   L   &   L.   Ry.   Co.  v,   Reyman    (Ind.). 
p.  674.  vol.  39  (16  R  R  R). 
Breach   of  contract  requiring  notice  to  be  given   consignee  of  re- 
ceipt of  wheat  at  destination  must  be  pleaded.     Gulf,  Q.  &  S.  F. 

Ry.  Co.  V.  Darby  (Tex.),  p.  1,  vol.  26  (3  R  R  R). 

Burden  of  Proof. 

Burden  of  proving  negligence  on  shipper  undertaking  care  of 
stock.  Louisville  &  N.  R.  Co.  v.  Harned  (Ky.),  p,  115,  vol.  24 
(1  R  R  R). 

Burden  of  proof  on  all  the  issues  was  on  the  railroad,  in  an 
action  by  it  against  a  shipper  for  the  latter's  negligent  main- 
tenance of  a  stove  in  a  car,  although  the  shipper  had  exclusive 
control  of  the  interior  of  the  car.  Boston  &  M.  V.  R.  R.  r 
Sargent  (N.  H.),  p.  549,  vol.  35  (12  R  R  R). 

In  action  against  carrier  for  loss  of  goods  stored,  instruction 
that,  if  jury  were  not  satisfied  to  a  reasonable  certainty  whether 
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the   ?oods  were  left  with  defendant  at  defendant's  risk  or  at 
plaintiffs    risk,  they  could   not   find   verdict   for   plaintiff,   was 
properly    refused,    as    requiring    too    high    a    degree    of    proof. 
Southern  Ry.  Co.  v.  Aldredge  &  Shelton  (Ala.),  p.  519,  vol,  39 
(16  R  R  R). 
Instructions,  in  action  against  carrier  for  loss  of  goods  stored, 
on    burden   and   degree    of    proof   cured    error    in    refusing   to 
charge   that   if  jury   were   reasonably   satisfied    that   defendant 
kept  goods  in  depot  with  reasonable  care,  and  that  some  one 
stayed  in   the  depot  in  the  day,  and  kept  it  locked  at  night, 
plaintiff  could  not  recover.     Southern  Ry.   Co.  v.  Aldredge  & 
Shelton  (Ala.),  p.  519,  vol.  39  (16  R  R  R). 
Presumption    not    raised    against    consignee,    in    action    by    him 
against  carrier  for  nondelivery  of  money  claimed  to  have  been 
delivered  to  carrier  in   sealed  package,  by  fact   that  seal   ^yas 
tampered    with    while    left    in    consignor's    possession    pending 
investigation.       Bank     of     Irwin     v.     American     Express     Co. 
(Iowa),  p.  245,  vol.  38  (15  R  R  R). 
"Subject    to    delay"    clause,    burden    of     proving    due    diligence. 
Parker  v.  .A^tlantic  Coast  Line  R.  Co.  (N.  Car.),  p.  675,  vol.  34 
(11  R  R  R). 
*  Under  count  seeking  recovery  against  railroad  company  as  vol- 
untary bailee  of  goods  destroyed  before' delivery  to  consignee, 
burden  of  proof  was   on  plaintiff  to  show  negligence  alleged. 
Frederick  v.  Louisville  &  N.   R.   Co.   (Ala.),  p.   43,  vol.  26   (3 
R  R  R). 
Carriage  of  fruit,  right  of  carrier  to  assume  that  shipper  had  fur- 
nished sufficient  ice.     Chicago,  I.  &  L.  Ry.  Co.  v.  Reyman  (Ind.), 
p.  674,  vol.  39  (16  R  R  R). 
Carrier,  after  placing  a  car  load  of  grain  on   a  spur  track  to  be 
unloaded,   and   directing   the   consignee  that   it  is   ready   for   de- 
livery, is  liable  for  injuries  to  the  consignee's  teams  and  wagon, 
standing  by  the  car,  from  being  run  over  by  a  locomotive  from  a 
side  track.     Bachant  v.  Boston  &  M.   R.  R.  (Mass.),  p.  677,  vol. 
39   (16  R  R  R). 
Carrier  bound  by  acts  of  its  station  agent  in  giving  instructions  to 
consignees  as  to  place  for  unloading  freight.     Bachant  v.  Boston 
&  M.  R.  R.  (Mass.),  p.  677,  vol.  39  (16  R  R  R). 
Carrier   furnishing   defective    car   liable   for   injuries    to    goods    al- 
though shipper  inspected- it  and  knew' of  defect.     St.  Louis,  etc., 
Ry.  Co.  V.  Marshall  (Ark.),  p.  38,  vol.  39  (16  R  R  R). 
Carrier  not  liable  for  loss  of  freight  from  seizure  by  law  officers 
under   nrima   facie  valid   authority.     Southern   Ry. .  Co.   v.    Hey- 
mann  (Ga.),  p.  574,  vol.  32  (9  R  R  R). 
Carrier    was    bound    to   sustain   truth    of   defense,    of   contributory 
ncfifligence,  atfsence  of  damage,  and  exemption  from  liability  foi* 
damage   occurring   on   another   line.     Walter   v.   Alabama    Great 
Southern  R.  Co.   (Ala.),  p.  42,  vol.  40  (17  R  R  R). 
Cars,  complaint,   in   action   for  failure   to   supply,   was   demurrable 
for  failure  to   allesre  demand  on   authorized   person.     St.    Louis, 
etc..  Ry.  Co.  v.  Moss  (Ark.),  p.  66,  vol.  39  (16  R  R  R). 
Complaint    sufficiently    showed   tender    of    freight   was    to    the    re- 
spective  station    agents.     Choctaw,    O.    &    O.    Ry.    Co.   v.    Rolfe 
(Ark.),  p.  525,  vol.  39  (16  R  R  R). 
Complaint  was   sufficiently   definite  as   to  when   demands   for  cars 
were   made,    where    stations   were    small,    so   that    carrier    might 
ascertain  whether  such  was  the  fact.     Choctaw,  O.  &  G.  Ry.  Co. 
V.  Rolfe  (Ark.),  p.  525,  vol.  39  (16  R  R  R). 
Consignee    had    capacity   to    sue    for    injuries    to    entire    shipment, 
though    part    of    the    goods    belonged    to    hife    wife.      Walter    v. 
Alabama    Great    Southern    R.    Co.     (Ala.),    p.    42,    vol.    40    (17 
R  R  R). 
Consignee    not   estopped    from   showing  that   goods    were   wet   by 


262  GENERAL  INDEX 

CARRIERS  OF  GOODS— Continued. 

fact  that  his  agrent  looked  at  them  and  sij^ned  clear  receipt  with- 
out making  complaint.  Mears  v.  New  York,  etc.,  R.  Co.  (Conn.), 
p.  668,  vol.  26  (3  R  R  R). 

Consignee's  ownership  of  freight,  presumption  of  sufficient  to  sus- 
tain action  by  him,  either  in  tort  or  contract.  Bank  of  Irwin  v. 
American  Express  Co.  (Iowa),  p.  245,  vol.  38  (15  R  R  R). 

Constitutionality  of  statute  providing  penalty  for  failure  to  pay- 
damages  on  freight.  Porter  v.  (Charleston  &  S.  Ry.  Co.  (S. 
Car.),  p.  657,  vol.  26  (3  R  R  R). 

Construction  of  contract  where  freight  was  taken  at  car  load  rate, 
though  car  was  not  filled,  in  action  to  recover  excessive  charges. 
Chesaoeake  &  O.  Ry.  Co.  v.  Dobbins  (Ky.),  p.  564,  vol.  24  (1 
R  R  R). 

Construction  of  state  statute  giving  different  effect  to  similar 
language  in  interstate  commerce  law  binding  on  Supreme  Court 
of  United  States.  Louisville  &  N.  R.  Co.  v.  Commonwealth  of 
Kentucky  (U.  S.),  p.  118,  vol.  24  (1  R  R  R). 

Contract  requiring  notice  to  be  given  consignee  of  receipt  of 
goods  at  destination  and  its  breach  must  be  pleaded.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Darby  (Tex.),  p.  1,  vol.  26  (3  R  R  R). 

Contract  to  furnish  cars  for  freight,  sufficiency  of  evidence.  Out- 
land  V.  Seaboard  A.  L.  Ry.  Co.  (N.  Car.),  p.  476,  vol.  33  (ID 
R  R  R). 

Contributory  Negligence. 

Duty  of  consignee  to  ascertain  cause  of  delay.     Louisville  &  C. 

Packet  Co.  v.  Bottorff  (Ky.),  p.  263,  vol.  36  (13  R  R  R). 
Duty    of    consignee    to    obtain    substitute    for    delayed    machine. 

Louisville  &  C.  Packet  Co.  v.  Bottorff  (Ky.),  p.  263,  vol.  36  (13 

R  R  R). 
Duty  of  consignee  to  remove  cause  of  delay  in  transportation. 

Louisville  &  C.   Packet  Co.  v.  Bottorff   (Ky.),  p.   263,  vol.  36 

(13  R  R  R). 
Employee  of  shipper  was  not  guilty  of  contributory  negligence, 

as  matter  of  law,  in  going  between  rails  while  pushing  car  to 

unloading   point.     Pratt   v.    New    York,    N.    H.    &    H.    R.    Co. 

(Mass.),  p.  235,  vol.  37  (14  R  R  R). 
Following  consignee's  directions  as  a  defense  where  goods  were 

injured    by   cold.      Gillett    v.    Missouri,    K.    &    T.    Ry.    Co.    of 

Texas  (Tex.),  p.  45,  vol.  26  (3  R  R  R). 
Mismarking,   carrier   estopped    to   claim   that   it   was   a    sufficient 

excuse  for  not  shipping  package  which  was  correctly  marked. 

Lexington  Grocery  Co.  v.  Southern  Ry.  Co.  (N.  Car.),  p.  349, 

vol.  37  (14  R  R  R). 
Person    receiving   from    carrier    a    consignment    of    grain    has    a 

right  to  rely  on   the   statement   of  the   carrier's   station   agent 

that    the    place    where    the    grain    is    to    be    unloaded    is    safe. 

Bachant  v.    Boston   &   M.    R.   R.    (Mass.),   p.   677,   vol.   39    (16 

R  R  R). 
Question    whether    loss    was    proximately    caused    by    shipper's 

negligence   in   loading  was    for   the   jury.      Elgin,   etc..   R.   Co. 

V.  Bates  Mach.  Co.  (111.),  p.  256,  vol.  30  (7  R  R  R). 
Removal   of  freight   on   the   day  after  notice   of  arrival   was   re- 
ceived  was    made    in    reasonable    time.      Xormile   7'.    Northern 

Pac.  Ry.  Co.  (Wash.),  p.  194.  vol.  36   (13   R  R  R). 
Removal  of  freight,  reasonable  time  for  a  question  for  the  court. 

Normile  v.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  194,  vol.  36  (13 

R  R  R). 
Servant  of  consignee  had  no  rip^ht   to  presume  as  to  safe   con- 
dition of  car. he  was  unloading.     Sykes  v.   St.   Louis  &   S.   F. 

R.  Co.   (Mo.),  p.  772,  vol.  32   (9  R  R  R). 

Conversion. 

Buyer  refusing  to  receive  goods  on  their  arrival  within  reason- 
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able  time,  carrier  not  Ruilty  of  conversion  in  complying  with 
seller's  orders  to  ship  goods  back  to  him.  Stafsky  v.  Southern 
Ry.  Co.  (Ala.),  p.  86,  vol.  43  (20  R  R  R). 

Carrier  cannot  be  charged  with  conversion  of  freight,  for  delay 
in  delivering,  if  they  are  safely  kept,  unless  there  has  been 
demand  and  refusal.  Ryland  &  Rankin  v.  Chesapeake  &  O. 
Ry.  Co.  (W.  Va.),  p.  279,  vol.  36  (13  R  R  R). 

Consignee,  by  declining  to  receive  a  delayed  shipment  from  the 
carrier,  cannot  convert  the  carrier  into  a  tort-feasor  and  hold 
him  liable  for  the  value  of  the  property.  Illinois  Cent.  R.  Co. 
V,  Johnson  &  Fleming  (Tenn.),  p.  727,  vol.  43  (20  R  R  R). 

Conversion  of  goods,  sufficiency  of  evidence.  Collins  v.  Illinois 
Cent.  R.  Co.  (St.  L.),  p.  .37.  vol.  26  (3  R  R  R). 

Conversion  of  wheat  recovered  and  retained  by  carrier,  during 
delay  in  carriage  and  delivery.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Darby  (Tex.),  p.  1,  vol.  26  (3  R  R  R). 

Conversion  where  delivery  to  consignee  without  presentation  of 
bill  of  lading  or  payment  of  draft.  Marshall  &  Michel  Grain 
Co.  V,  Kansas  City,  Ft.  S.  &  M.  R.  Co.  (Mo.),  p.  299,  vol.  32  (9 
R  R  R). 

Defense  in  action  for  fraud  converting  goods  where  company 
claims  goods  to  have  been  seized  under  legal  process.  Merz 
V.  Chicago  &  N.  W.  Ry.  Co.  (Minn.),  p.  931,  vol.  25  (2  R  R  R). 

Defense  where  goods  in  transit  are  seized  under  legal  process. 
Merz  V.  Chicago  &  N.  W.  R.  Co.  (Minn.),  p.  931,  vol.  25  (2 
R   R   R). 

Estoppel  of  consignee  to  sue  carrier  for  conversion,  where  car- 
rier, in  reliance  on  consignee's  denial  of  ownership,  returned 
goods  to  shipper.  Stafsky  v.  Southern  Ry.  Co.  (Ala.),  p.  86, 
vol.  43  (20  R  R  R). 

Damages. 

Advance  by  insurer  to  owner  was  strictly  within  the  terms  of 
the  policy,  and*  did  not  constitute  a  payment  for  damages  to 
goods,  whereby  the  carrier  could  claim  the  benefit  under  the 
bill  of  lading  as  a  set-off,  in  an  action  by  the  owner  to  recover 
the  damages.  Pennsylvania  R.  Co.  v.  Burr  (C.  C.  A.),  p.  781, 
vol.  35  (12  R  R  R). 

Carrier  liable  on  account  of  misrepresentations  of  its  agent  as  to 
freight  rates,  where  shipper  contracted  for  sale  of  coal  at 
certain  price,  relying  on  such  misrepresentations,  though  agent 
named  a  rate  less  than  that  posted  in  accordance  with  the  in- 
terstate commerce  law.  Tejtas  &  P.  Ry.  Co.  v.  Mugg  &  Dry- 
den   (Tex.),  p.  763,  vol.  38  (15  R  R  R). 

Carrier  not  liable  for  consequences  of  loss  of  consignment  of  ice, 
where  it  did  not  appear  that  it  knew  for  what  purpose  it  was 
intended.  Lewark  v,  Norfolk  &  S.  R.  Co.  (N.  Car.),  p.  420, 
vol.  37  (14  R  R  R). 

Certain  information  did  not  give  the  carrier  notice  that  plaintiff 
had  a  contract  which  would  be  forfeited  in  the  event  of  a  fail- 
ure to  deliver  certain  well  pipe  promptly.  Illinois  Cent.  R. 
Co.  V.  Johnson  &  Fleming  (Tenn.),  p.  727,  vol.  43  (20  R  R  R). 

Constitutionality  of  statute  of  Alabama  authorizing  assignment 
of  claim  against  carrier  for  injuries  to  property.  Louisville  & 
N.  R.  Co.  V.  Landers  (Ala.),  p.  96,  vol.  29  (6  R  R  R). 

Defendant  carrier  could  not  be  held  liable  for  special  damages 
from  the  idleness  of  cotton  gin,  caused  by  loss  of  shipment  of 
machinery,  in  absence  of  evidence  either  that  it  had  notice 
of  the  special  circumstances  before  it  received  the  shipment, 
or  that  the  initial  carrier  contracted  for  through  shipment,  and 
had  such  notice  before  receiving  the  shipment.  American  Ex- 
press Co.  V.  Jennings  (Miss.),  p.  546,  vol.  39  (16  R  R  R). 

Delay.  Ryland  &  Rankin  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.), 
p.  279,  vol.  36  (13  R  R  R). 
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Delay,  carrier  to  be*  liable  for  special  damages  for  delay  in  trans- 
portation of  freight  must  have  had  notice,  before  or  at  the  time 
the  contract  was  made,  of  the  special  circumstances.  It  is 
*not  enough  that  it  received  such  notice  during  the  delay. 
Crutcher  v,  Choctaw,  O.  &  G.  R.  Co.  (Ark.),  p.  661,  vol.  39 
(16  R  R  R). 

Delay  does  not  constitute  conversion  of  goods  so  as  to  make 
carrier  liable  for  their  value.  Ryland  &  Rankin  v,  Chesapeake 
&  O.  Ry.  (W.  Va.),  p.  279,  vol.  36  (13  R  R  R). 

Delay  in  delivering  machinery,  measure  of  damages.  Louisville 
&  C.  Packet  Co.  v.  Bottorff  (Ky.),  p.  263,  vol.  36  (13  R  R  R). 

Delay  in  delivering  machyiery,  sufficiency  of  evidence  to  sustain 
verdict  for  $250.  Louisville  &  C.  Packet  Co.  v.  Bottorff  (Ky.), 
p.  263,  vol.  36  (13  R  R  R). 

Delay  in  delivery  of  machinery,  where  carrier  had  no  notice  as 
to  purpose  for  which  it  was  needed.  Traywick  v.  Southern 
Ry.  Co.   (S.  Car.),  p.  678,  vol.  40  (17  R  R  R). 

Delay  in  delivery,  only  damages  contemplated  by  parties  re- 
coverable. R.  A.  Lee  &  Co.  v.  St.  Louis,  I.  M.  S.  Ry.  Co.  (N. 
Car.),  p.  260,  vol.  37  (14  R  R  R). 

Delay  in  delivery,  only  interest  on  amount  invested,  during  time 
of    delay,    recoverable,    where    carrier    had    no    notice    of   any" 
special  loss  which  would  result  from  delay.     R.  A.  Lee  &  Co. 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (N.  Car.),  p.  260,  vol.  37  (14 
R   R   R). 

Delay  in  transportation  of  theatrical  properties,  which  carrier 
knew  were  intended  for  use  in  a  widely  advertised  exhibition, 
shipoer  was  entitled  to  recover  his  ordinary  gross  earnings, 
less  such  expenses,  if  any,  as  the  deprivation  of  use  of  the 
property  saved  him  from.  Weston  v,  Boston  &  M.  R.  R. 
(Mass.),  p.  718,  vol.  42   (19  R  R   R). 

Delay,  right  to  recover  special  damages  depending  upon  carrier's 
knowledge  of  special  circumstances.  Crutcher  v.  Choctaw,  O. 
&  G.  R.  Co.   (Ark.),  p.  661,  vol.  39   (16  R  R  R). 

Duty  of  consignee  to  obtain  substitute  for  delayed  machinery. 
Louisville  &  C.  Packet  Co.  v.  Bottorff  (Ky.),  p.  263,  vol.  36 
(13    R    R    R). 

Elements  of  damages  for  breach  of  contract  to  haul  car  con- 
taining scenery  of  theatrical  company.  Illinois  Cent.  R.  Co. 
V.  Byrne  (111.),  p.  845,  vol.  32  (9  R  R  R). 

Estoppel  of  carrier  from  recovering  from  consignee  difference 
between  amount  of  charges  as  stated  by  it  to  consignee  and 
amount  which  except  for  the  gross  negligencTe  of  carriers 
agent  would  have  been  stated.  Central  R.  Co.  of  New  Jersey 
V,  MacCartnery  (N.  J.),  p.  323,  vol.  27  (4  R  R  R). 

Excessive  verdict  for  delay  in  shipment  of  corpse.  Louisville  U 
N.  R.   Co.  V.  Hull   (Ky.),  p.  56,  vol.  26   (3   R  R   R). 

Exemplary  damages  for  willful  violation  of  rule  of  railroad 
commission  made  to  prevent  discrimination  in  furnishing  facil- 
ities. Augusta  Brokerage  Co.  v.  Central  of  Georgia  Ry.  Co. 
(Ga.),  p.  4,  vol.  38  (15  R  R  R). 

In  action  ajrainst  carrier  for  damages  to  property,  plaintiff  could 
not  recover  for  any  injury  to  the  property  or  depreciation  in 
its  value  after  it  had  arrived  at  its  destination  and  he  had  re- 
fused to  accept  it.  Carpenter  v,  Baltimore  &  O.  R.  Co.  (Del. 
Supr.  Ct),  p.  679,  vol.  43  (20  R  R  R). 

In  action  for  failure  to  deliver  cars  to  a  manufacturer  in  which 
to  ship  special  orders,  the  items  of  damage  must  be  shown,  and 
plaintiff  cannot  estimate  the  amount  in  a  lump  sum.  Mauldin 
V.  Seaboard  Air  Line  Rv.  (S.  Car.),  p.  76.  vol.  42  (19  R  R  R). 

Instruction  on  subject  of  right  to  recover  special  damages  for 
failure  to  promptly  deliver  cattle  feed  to  consignee,  after  its 
arrival  at  destination,  could  not  have  mislead  jury  or  injured 
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defendant.  Bourland  v,  Choctaw  O.  &  C.  Ry.  Co.  (Tex.),  p. 
61,  vol.  42  (19  R  R  R). 

Interest  cannot  be  recovered  in  actions  ex  delicto.  Southern  Ry. 
Co.  V.  Horner  (Ga.),  p.  47,  vol.  26  (3  R  R  R). 

Le^al  interest  on  capital  invested,  the  proper  measure  of  dam- 
ages for  ne^li(?ence  in  failing  to  deliver  machinery,  and  not 
special  profits,  not  claimed  in  complaint.  Sharpe  v.  Southern 
Ry.  Co.  (N.  Car.),  p.  652,  vol.  26  (3  R 'Jl  R). 

Loss  of  freight,  instruction  authorizing  'jury,  in  determining 
rental  value  of  cotton  gin,  stopped  on  account  of  loss  of  ma- 
chinery by  carrier,  to  consider  time  lost  by  plaintiff  in  going 
to  inquire  about  it  was  erroneous.  American  Express  Co.  v, 
Jennings  (Miss.),  p.  546,  vol.  39  (16  R  R  R). 

Measure  of  damage  for  breach  of  contract  to  furnish  cars  for 
freight.  Outland  v.  Seaboard  A.  L.  Ry.  Co.  (N.  Car.),  p.  476, 
vol.   33   (10  R  R   R). 

Measure  of  damages  where  goods  are  injured.  Carpenter  v.  Bal- 
timore &  O.  R.  Co.  (Del.  Supr.  Ct.),  p.  679,  vol.  43  (20  R  R  R). 

Mental  suffering  from  delay  in  shipment  of  corpse.  Louisville 
&  N.  R.  Co.  V.  Hull  (Ky.).  p.  56,  vol.  26  (3  R  R  R). 

Mere  delivery  of  iron  pipe  for  the  boring  of  a  well  to  a  carrier 
for  transDortation  was  insufficient  of  itself  to  give  notice  to 
the  carrier  of  the  existence  of  a  time  contract  between  the 
consignee  and  the  owner  of  the  well  which  would  probably  be 
affected  by  delay  in  the  delivery  of  the  material.  Illinois 
Cent.  R.  Co.  v.  Johnson  &  Fleming  (Tenn.),  p.  727,  vol.  43  (20 
R  R  R). 

Notice  to  carrier  after  goods  have  been  shipped,  of  circumstances 
which  render  special  damages  a  probable  consequence  of  de- 
lay, does  not  affect  the  original  contract  so  as  to  render  the 
carrier  liable  for  such  damages,  though  the  subsequent  delay 
is  unreasonable.  Illinois  Cent.  R.  Co.  v,  Johnson  &  Fleming 
(Tenn.),  p.  727,  vol.  43  (20  R  R  R). 

Railroad,  for  breach  of  contract  to  furnish  cars  for  the  trans- 
portation of  timber,  was  liable  for  damages  on  account  of  the 
timber  cut  at  the  time  of  the  contract,  as  well  as  that  there- 
after cut,  including  that  cut  after  it  gave  notice  that  it  could 
not  furnish  cars.  Outland  v.  Seaboard  A.  L.  Ry.  Co.  (N.  Car.), 
p.  476,  vol.  33  (10  R  R  R). 

Shipper  had  right  to  keep  teams  necessary  for  loading  on  ex- 
pense while  waiting  for  carrier's  performance  of  agreement  to 
furnish  cars,  and  on  its  failure  to  furnish  cars  was  entitled  to 
recover  such  expense  as  special  damages.  Choctaw,  O.  &  G. 
Ry.  Co.  V.  Rolfe  (Ark.),  p.  525,  vol.  39  (16  R  R  R). 

Special  damages  for  delay  in  delivering  freight,  complaint  must 
allege  that  carrier  knew  of  the  use  to  which  it  was  to  be  put, 
and  that  special  injury  would  result  from  delay,  and  that  car- 
rier contracted  to  transport  with  reference  to  such  damages. 
Wesner  &  White  Mfg.  Co.  v,  Atlantic  Coast  Line  R.  R.  (S. 
Car.),  p.  342,  vol.  42  (19  R  R  R). 

Special  damages  for  failure  to  furnish  cars  cannot  be  recovered 
unless  facts  leading  to  such  damages  were  made  known  to 
carrier.  Choctaw,  O.  &  G.  Ry.  Co.  v,  Rolfe  (Ark.),  p.  525,  vol. 
39  (16  R  R  R).  * 

Special  damages  recoverable  under  allegation  as  to  difference 
between  its  value  of  goods  as  delivered  and  as  they  should 
have  been  delivered.  Texas  &  N.  O.  R.  Co.  v.  Bigham  (Tex.), 
p.  34,  vol.   26   (3   R  R  R). 

There  being  a  breach  of  contract  for  transportation  of  freight, 

.  by  delay,  the  shipper  is  at  least  entitled  to  nominal  damages 
and  costs.  Crutcher  v.  Choctaw,  O.  &  G.  R.  Co.  (Ark.),  p.  661, 
vol.  39  (16  R  R  R). 

Where  carrier  is  unable  to  furnish  cars  because  of  an  unprece- 
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dented  amount  of  business,  such  failure  is  no  ground  for  pu- 
nitive damages.  Mauldin  v.  Seaboard  Air  Line  Ry.  (S.  Car.)f 
p.  76,  vol.  42  (19  R  R  R). 

Where  carrier  was  Ruilty  of  negligent  delay  in  the  delivery  of 
materials  for  use  in  the  performance  of  a  well-drillinj?:  con- 
tract, but  the  carrier  never  had  in  its  possession  a  part  of  the 
equipment,  it  was  only  liable  for  the  usable  rental  value  of  the 
material  and  appliance  which  it  had  in  its  keeping.  Illinois 
Cent.  R.  Co.  v.  Johnson  &  Fleming  (Tenn.),  p.  727,  vol.  43 
(20  R  R  R). 

Where  consignee  of  materials  for  the  drilling  of  a  well  was  com- 
pelled to  purchase  new  materials  because  of  the  carrier's 
delay  in  delivering  the  materials  shipped,  and  on  tender  of 
delivery  the  consignee  refused  to  receive  the  delayed  shipment, 
he  could  not  recover  the  difference  between  the  rejected  ma- 
terials and  the  amount  paid  for  the  new.  Illinois  Cent.  R,  Co. 
V,  Johnson  &  Fleming  (Tenn),  p.  727,  vol.  43  (20  R  R  R). 

Where  consignee,  when  applying  for  delivery  of  cattle  feed,  after 
its  arrival,  stated  that  failure  to  get  it  would  cause  him  ^eat 
loss,  he  was  entitled  to  special  damages  for  delay  in  delivering 
it,  although  notice  of  the  peculiar  facts  was  not  given  before  or 
at  time  of  the  making  of  contract  of  carriage.  Bourland  v. 
Choctaw  O.  &  G.  Ry.  Co.  (Tex.),  p.  61,  vol.  42  (19  R  R  R). 

Where  railroad,  when  sued  for  loss  of  freight,  pleaded  a  limita- 
tion of  its  liability,  but  did  not  tender  or  offer  to  pay  the 
amount  due  upon  its  own  construction  of  the  contract,  and 
relying  on  another  defense,  contested  the  case  and  carried  it 
through  several  courts,  on  a  final  decree  sustaining  its  limita- 
tion, the  appellate  court  will  affirm  the  judgment  for  the  re- 
duced amount  on  a  remittitur  of  the  excess  by  plaintiff.  Mis- 
souri, etc.,  Ry.  Co.  v.  Patrick  (C.  C.  A.),  p.  483,  vol.  43  (20 
R  R  R). 
Defective  indictment  in  prosecution  for  running  trains  on  Sunday. 

Vaughan  v.  State  (Ga.),  p.  25,  vol.  29  (6  R  R  R). 
Defenses  where  failure   to  furnish   iced   cars.     Mathis  v.   Southern 

Ry.  Co.  (S.  Car.),  p.  825,  vol.  30  (7  R  R  R). 
Degree  of  Care. 

Common  carrier  of  goods  insures  their  safe  delivery  to  the  con- 
signee against  loss  or  injury  from  whatever  cause,  except  only 
the  act  of  God  or  the  public  enemy.  Wabash  R.  Co.  v.  Sharpc 
(Neb.),  p.  491,  vol.  43  (20  R  R  R). 

Delay. 

As  matter  of  law,  seventy-five  or  eighty  days  after  the  contract 
for  them  is  made  is  not  a  reasonable  time  within  which  to 
deliver  cars  for  the  transportation  of  timber.  Outland  v.  Sea- 
board A.  L.  Ry.  Co.  (N.  Car.),  o.  476,  vol.  33  (10  R  R  R). 

Carrier  not  liable  for  delay  caused  by  act  of  shipper  in  requiring 
production  of  bill  of  lading.  Schlichting  v.  Chicago,  etc.,  Ry. 
Co.   (Iowa),  p.  597,  vol.  32  (9  R  R  R). 

Carrier  not  liable  for  loss  of  goods  by  fire  where  it  was  not 
neglisjent  with  respect  to  the  fire,  in  absence  of  evidence  that 
its  negligence  in  failing  to  forward  goods  promptly  was  prox- 
imate cause  of  loss.  General  Fire  Ext.  Co.  v.  Carolina  &  N. 
W.  Ry.  Co.  (N.  Car.),  p.  336,  vol.  42  (19  R  R  R). 

Carrier  was  guilty  of  negligence  in  failing  to  transport  cotton 
within  reasonable  time,  and  was  therefore  precluded  from 
claiming  that  it  was  destroyed  by  an  act  of  God  (a  cyclone). 
Alabama  Great  Southern  R.  Co.  v.  Quarles  &  Couturie  (Ala.), 
p.  69,  vol.  42   (19   R  R  R). 

Common  carrier  is  responsible  for  injury  to  goods  where  they 
were  exposed  to  injury  by  its  inexcusable  detention,  and  the 
carrier  cannot,  in  such  case,  plead  the  act  of  God  as  a  defense. 
Wabash  R.  Co.  v.  Sharpe  (Neb.),  p.  491,  vol.  43  (20  R  R  R). 
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Delay  in  deliverinR,  liability  depending  '  on  prepayment  of 
charges.  Louisville  &  C.  Packet  Co.  v,  Bottorff  (Ky.),  p. 
263,  vol.  36  (13  R  R  R). 

Delay  in  shipping,  sufficiency  of  complaint.  St.  Louis,  etc.,  Ry. 
Co.  V.  Moss  (Ark.),  p.  66,  vol.  39  (16  R  R  R). 

Delaying  shipment  to  investigate  claims  of  ownership.  Merz  v. 
Chicago  &  N.  W.  Ry.  Co.  (Minn.),  p.  931,  vol.  25  (2  R  R  R). 

Deviation.  L.  A.  Marande  v.  Texas  &  Pac.  Ry.  Co.  (U.  S.),  p. 
728,  vol.  24  (1  R  R  R). 

Duty  to  ship  promptly.  Bibb  Broom  Corn  Co.  v.  Atchison,  etc., 
Ry.  Co.  (Minn.),  p.  407,  vol.  37  (14  R  R  R). 

Failure  to  notify  consignee  of  arrival  of  goods  as  delay  in  ship- 
ment. Alabama  &  V.  R.  Co.  v.  Pounder  (Miss.),  p.  268,  vol. 
32  (9  R  R  R). 

Failure  to  transport  promptly,  application  of  N.  Car.  penal  stat- 
ute. Meredith  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  641,  vol. 
40  (17  R  R  R). 

In  action,  under  N.  Car.  Acts,  1903,  p.  999,  c.  390,  to  recover  pen- 
alty for  a  delay  of  more  than  four  days  in  the  transportation 
of  goods,  the  burden  of  showing  where  the  delay  occurred  is 
on  plaintiff.  Walker  Bros,  v.  Southern  Ry.  Co.  (N.  Car.),  p. 
690,  vol.  38  (15  R  RR). 

Instructions  from  person  required  by  bill  of  lading  to  be  notified 
of  arrival  of  goods,  but  who  was  not  in  possession  of  bill  of 
lading,  was  no  excuse  for  failure  to  deliver  within  reasonable 
time.  Florida  Cent.  &  P.  R.  Co.  v.  Berry  (Ga.),  p.  48,  vol.  28 
(5  R  R  Rf. 

Liability  for  conversion  of  wheat  destroyed  by  unusual  storm 
during  delay  in  carriage  and  delivery.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Darby  (Tex.),  p.  1,  vol.  26  (3  R  R  R). 

Liability  for  delay  where  clearance  of  vessel  was  prevented  be- 
cause shipment  was  held  as  contraband  of  war.  Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  Co.  (N.  Y.),  p.  563,  vol.  24 
(1  R  R  R). 

Liability  for  delay  where  freight  was  held  as  contraband  of  war. 
Farmers*  Loan  &  Trust  Co.  v.  Northern  Pac.  Co.  (N.  Y.),  p. 
562,  vol.  24   (1   R  R  R  ). 

Liability  for  failure  to  ship  as  affected  by  failure  of  refrigerator 
company  to  furnish  cars.  Mathis  v.  Southern  Ry.  Co.  (S. 
Car.),  p.  825,  vol.  30  (7  R  R  R). 

Liability  for  injury  to  adjacent  property  from  explosion  of  con- 
tents of  car  during  delay  in  delivery.  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Beauchamp  (Tex.),  p.  52,  vol.  26  (3  R  R  R). 

Liable  where  delayed  goods  are  damaged  by  act  of  God.  Bibb 
Broom  Corn  Co.  v,  Atchison,  etc.,  Ry.  Co.  (Minn.),  p.  407,  vol. 
37  (14  R  R  R). 

Negligence  in  failing  to  notify  consignee's  agent  of  arrival  of 
(roods,  although  consignee  had  been  notified  by  mail.  Ala- 
bama &  V.  R.  Co.  V.  J.  M.  &  C.  B.  Pounder  (Miss.),  p.  268,  vol. 
32  (9  R  R  R). 

N.  Car.  Acts,  1903,  p.  999,  c.  590,  imposing  penalty  upon  carrier, 
refers  to  a  delay  in  beginning  the  transportation  or  starting 
the  goods  from  the  station  of  their  receipt,  and  does  not  re- 
quire a  delivery  at  their  destination  within  the  specified  time. 
Walker  Bros.  v.  Southern  Ry.  Co.  (N.  Car.),  p.  690,  vol.  38 
(15  R  R  R). 
Proximate  cause  where  delayed  goods  are  damaged  by  act  of 
God.  Bibb  Broom  Corn  Co.  v.  Atchison,  etc.,  Ry.  Co.  (Minn.), 
p.  407.  vol.  37  (14  R  R  R). 
Question  of  good  faith  on  part  of  carrier  is  for  the  jury  where 
goods  are  delayed  in  shipment  in  order  to  investigate  claims 
of  ownership.  Merz  v.  (Chicago  &  N.  W.  Ry.  Co.  (Minn.),  p. 
931.  vol.  25  (2  ^  R  R). 
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Railroad  not  liable  for  injuries  to  j?oods  from  usual  delay  where 
it  had  no  notice  of  the  urgrency  of  the  shipment.  Choctaw  & 
M.  Ry.  Co.  V.  Walker  (Ark.),  p.  784,  vol.  32  (9  R  R  R). 

Relation  and  liability  of  compress  company  where  stoppage  of 
cotton  in  transit  for  compression.  Southern  Ry.  Co.  v,  At- 
lanta Nat.  Bank  (C.  C.  A.),  p.  748,  vol.  24  (1  R  R  R). 

Shipper  in  absence  of  special  contract,  is  not  entitled  to  dam- 
ages for  failure  to  carry  his  freight,  caused  by  sudden  press  of 
business  which  could  not  have  been  reasonably  anticipated. 
Mauldin  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  p.  76,  vol.  42  (19 
R   R    R). 

Statute  of  North  Carolina  imposing:  penalty  for  delay  in  shippini^ 
freight  not  repealed.  Lincoln  Traction  Co.  v.  Webb  (Neb.),  p. 
369,  vol.  37   (14  R  R   R). 

Sufficiency  of  declaration.  Alabama  &  V.  R.  Co.  v.  Pounder 
(Miss.),  p.  268,  vol.  32   (9   R  R  R). 

Sufficiency  of  evidence  of  damages  from  delay.  San  Antonio  & 
A.  P.  Ry.  Co.  y.  Thompson   (Tex.),  p.  783,  vol.  24  (1  R  R  R). 

Sufficiency  of  evidence  to  raise  presumption  of  negligence  where 
delay  in  shipment  of  freight.  Anderson  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.  (Kan.),  p.  42,  vol.  26  (3  R  R  R). 

Verdict  properly  directed  for  defendant  in  action  for  damages  to 
perishable  fruit  from  delay.  Burnham  v.  Alabama  &  V.  Ry. 
Co.   (Miss.),  p.  17,  vol.  29   (6  R  R  R). 

What  is  reasonable  time  for  investigating  claims  of  ownership 
where  goods  are  delayed  in  shipment  is  ordinarily  a  question 
for  the  jury.  Merz  v.  Chicago  &  N.  W.  Ry.  Co,  (Minn.),  p. 
931,  vol.  25   (2  R  R  R). 

Where  fruit  is  carried  by^a  railroad  in  a  refrigerator  car,  ice  be- 
ing furnished  by  the  shipper  at  the  commencement  of  the 
journey,  there  is  an  implication  that  the  carrier  will  exercise 
care,  if  actual  delivery  should  be  delayed  beyond  the  usual 
time,  not  to  permit  the  fruit  to  be  spoiled  by  heat.  Chicago,  L 
&  L.  Ry.  Co.  V.  Reyman  (Ind.),  p.  674,  vol.  39  (16  R  R  R). 

Delivery  by  Carrier. 

Delivery  to  assignee.  Felix  v,  Brandstetter  Co.  (Iowa),  p.  930, 
vol.  25   (2   R  R  R). 

Delivery  to  consignee,  what  constitutes.  C.  D.  Kenny  Co.  v, 
Atlanta  &  W.  P.  R.  Co.   (Ga.),  p.  638,  vol.  40   (17  R  R   R). 

Duty  of  carrier  to  deliver  to  true  owner.  Nat.  Newark  Bkg.  Co. 
V.  Deleware,  etc.,  R.  Co.  (N.  J.),  p.  745,  vol.  35  (12  R  R  R). 

Duty  to  notify  consignee  of  arrival  of  freight  at  destination. 
Walters  v.  Detroit  United  Ry.  Co.  (Mich.),  p.  658,  vol.  39  (16 
R   R   R). 

Mere  setting  out  car  on  siding  was  not,  so  as  to  relieve  carrier 
from  liability  on  account  of  theft.  Normile  v.  Northern  Pac. 
Ry.  Co.  (Wash.),  p.  194,  vol.  36  (13  R  R  R). 

Notice  of  rights  of  a  person  claiming  title  under  consignee  to 
have  freight  delivered  to  him,  when  given  to  the  agent  of  the 
carrier  charged  with  the  duty  of  delivering  freight,  is  notice  to 
the  carrier.  Nat.  Newark  Bkg.  Co.  v.  Deleware,  etc.,  R.  Co. 
(N.  J.),  p.  745,  vol.  35  (12  R  R  R). 

Notice  to  consignee  of  arrival,  duty  of  carrier.  Pennsylvania  R. 
Co.  V,  Naive   (Tenn.).  P.  126,  vol.  35   (12  R  R  R). 

Placing  car  on  team  track  not  such  delivery  as  to  deprive  carrier 
of  lien  for  demurrage  charges.  Southern  Ry.  Co.  z\  Lockwood 
Mfg.  Co.  (Ala.),  p.  306,  vol.  38  (15  R  R  R). 

Where  consignee  obtained  advances  from  a  bank  upon  drafts 
drawn  on  purchasers  of  freight  accompanied  by  order  for  de- 
livery of  shipment,  which  were  certified  by  local  freight  ajjent, 
such  order  amounted  to  notice  to  the  carrier  of  the  bank's  title 
to  the  freight.  Nat.  Newark  Bkg.  Co.  v.  Delaware,  etc.,  R. 
Co.  (N.  J.),  p.  745,  vol.  35  (12  R  R  R).  ' 
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Delivery  to  Carrier. 

After  plaintiff's  cotton  was  placed  on  the  proper  freight  plat- 
form by  the  manager  of  the  ijin  which  had  cleaned  it,  such 
manager  requested  railroad's  agent  at  nearest  station  to  have 
car  sent  for  it,  but  a  train  conductor  failed  to  follow  his  instruc- 
tions, so  that  no  car  was  sent,  and  the  cotton  was  destroyed 
by  fire  while  on  the  platform.  It  was  held  there  was  no  re- 
lation of  carrier  and  shipper  between  plaintiff  and  the  railroad. 
Anderson  v.  Mobile  &  O.  R.  Co.  (Miss.),  p.  382,  vol.  42  (19 
R   R  R). 

Bef^inning  of  relation.  Stapleton  v.  Grand  Trunk  Ry.  Co.  (Mich.), 
p.   332.  vol.  32   (9   R  R   R). 

Carrier  liable  for  lo^s,  though  no  bill  of  lading  had  been  exe- 
cuted. Pine  Bluff  &  A.  R.  Ry.  Co.  v.  McKenzie  (Ark.),  p.  50, 
vol.  39  (16  R  R  R). 

Right  to  deliver  to  consignee  without  production  of  evidence  of 
ownership  where  no  bills  of  lading  were  issued.  Schlichting 
V.   Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  597,  vol.  32  (9  R  R  R). 

Sale  on  credit  and  delivery  to  common  carrier,  under  which  title 
passed  to  vendee,  sufficiency  of  evidence.  Nat.  Bank  of  Bris- 
tol y.  Baltimore  &  O.  R.  Co.  (Md.),  p.  206,  vol.  38  (15  R  R  R). 

Sufficiency  of  evidence  to  support  verdict,  in  action  against  car- 
rier for  nondelivery  of  money  claimed  to  have  been  put  in 
sealed  packages,  which  were  found  to  contain  nothing  but 
waste  paper.  Bank  of  Irwin  v.  American  Express  Co.  (Iowa), 
p.  245,  vol.  38  (15  R  R  R). 

Unloading  on  railroad's  wharf  as  delivering  to  steamship  com- 
panies. Washburn-Crosby  Co.  v.  Boston  &  A.  R.  R.  (Mass.),  p. 
794,  vol.  24  (1  R  R  R). 

Demurrage. 

Application  of  Mississippi  statute  giving  carrier  lien  for  de- 
murrage charges.  New  Orleans  &  N.  E.  R.  Co.  v.  George  & 
Co.  (Miss.),  p.  786,  vol.  32  (9  R  R  R). 

Burden  of  proving  proper  assessment  of  unpaid  charges,  in  suit 
by  consignee  for  damages  for  extorting  excessive  demurrage 
or  for  withholding  car  service  for  failure  to  pay  demurrage 
charges.  Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  p.  465,  vol. 
37  (14  R  R  R). 

Carrier  had  no  lien  on  freight  on  account  of  delay  in  unloading 
barges  on  which  it  was  carried  at  their  point  of  destination, 
and  had  no  right  to  retain  possession  of  the  goods  until  the 
demurrage  was  paid.  Nicolette  Lumber  Co.  v.  People's  Coal 
Co.  (Pa.),  p.  733,  vol.  42  (19  R  R  R). 

Consulting  shipper  when  framing  demurrage  rule.  Pennsylvania 
R.  Co.  V.  Midvale  Steel  Co.  (Pa.),  p.  777,  vol.  24  (1  R  R  R). 

Delivery,  what  constitutes  under  demurrage  rules.  New  Orleans 
&  N.  E.  R.  Co.  z/..  George  &  Co.  (Miss.),  p.  786,  vol.  32  (9 
R   R   R).  K  n  V         .  K 

Demurrage  rule  prohibiting  discrimination,  application  of.  New 
Orleans  &  N.  E.  R.  Co.  v.  George  &  Co.  (Miss),  p.  786,  vol.  32 
(9  R  R  R). 

Notice  to  shipper  as  to  demurrage  rule.  Pennsylvania  R.  Co.  v. 
Midvale  Steel  Co.   (Pa.),  p.  777,  vol.  24  (1  R  R  R). 

Reasonableness  of  carrier's  rule.  Pennsylvania  R.  Co.  v.  Mid- 
vale Steel  Co.  (Pa.),  p.  777,  vol.  24  (1  R  R  R). 

Right  to  charge.  Yazoo  &  M.  V.  R.'  Co.  v.  Searles  (Miss.),  p. 
465.  vol.  37  (14  R  R  R). 

Right  to  charge  rental  for  use  of  cars  after  expiration  of  reason- 
able time  for  unloading.  Schumacher  v.  Chicago  &  N.  W  Ry 
Co.   (111.),  p.   644,  vol.   33   (10   R   R   R). 

Right  to  lien  not  destroyed  by  placing  car  on  team  track  to  be 
unloaded  by  consignee.  Southern  Ry.  Co.  v,  Lockwood  Mfjr. 
Co.  (Ala.),  p.  306,  vol.  38  (15  R  R  R). 
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Right  to  lien  on  freiRht  for  car  rentals  where  unreasonable  delay 
in  unloading.  Schumacher  v,  Chicago  &  N.  W.  Ry.  Co.  (Ill.)» 
p.  644,  vol.  43  (10  R  R  R). 

Right  to  refuse  to  pay  because  bill  was  made  out  by  direc- 
tion of  car  service  association.  Yazoo  &  M.  V.  R.  Co.  v. 
Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Right  to  refuse  to  switch  cars  to  connecting  line  for  refusal  to 
pay  charges.  Yazoo  &  M.  V.  R.  Co.  v,  Searles  (Miss.),  p.  465, 
yol.  37  (14  R  R  R). 

Rules  of  a  carrier  imposing  reasonable  demurrage  charges  on 
consignee  for  delay  in  unloading  cars  are  enforceable.  New 
Orleans  &  N.  E.  R.  Co.  v,  George  '&  Co.  (Miss.),  p.  786,  vol. 
32  (9  R  R  R). 

Sufficiency  of  affidavit  of  defence  in  action  to  recover  demurrage. 
Pennsylvania  R.  Co.  v,  Midvale  Steel  Co.  (Pa.),  p.  777,  vol.  24 
(1  R  R  R). 

Sufficiency  of  averment  of  implied  contract  for  payment  of  de- 
murrage. Pennsylvania  R.  Co.  v.  Midvale  Steel  Co.  (Pa.),  p. 
777,  vol.  24  (1  R  R  R). 

Unadjusted  claim  for  damages  against  carrier  no  excuse  for  fail- 
ure to  pay.  Yazoo  &  M.  V.  R.  Co.  v,  Searles  (Miss.),  p.  465, 
vol.  37  (14  R  R  R).      . 

Validity  of  rule  providing  that  no  claim  for  over  charges  will  be 
considered  unless  bill  for  demurrage  is  first  promptly  paid. 
Yazoo  &  M.  V.  Co.  v,  Searles  (Miss.),  p.  465,  vol.  37  (14  R 
R   R). 

Validity  of  rules  in  bill  of  lading.  Yazoo  &  M.  V.  R.  Co.  v. 
Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Where  demurrage  is  due  on  several  cars  constituting  a  shipment, 
the  charge  for  each  car  need  not  be  enforced  against  it  sep- 
arately, but  enough  may  be  retained  to  satisfy  the  charge 
against  all.  New  Orleans  &  N.  E.  R.  Co.  v.  George  &  (io. 
(Miss.),  p.  796,  vol.  32  (9  R  R  R). 

Discrimination. 

Apportionment  of  cars  among  shippers.  State  ex  rel.  Crandall 
V.  Chicago,  etc.,  R.  Co.  (Neb.),  p.  402,  vol.  37  (14  R  R  R). 

As  to  issuing  through  bills  of  lading,  or  furnishing  its  cars  to 
connecting  carriers,  in  order  that  shipments  may  be  carried  to 
ultimate  destination  without  reloading  at  terminal  points,  a 
carrier  may  discriminate  against  cotton  seed,  provided  all 
shippers  of  that  commodity  are  treated  alike.  Central  of 
Georgia  Ry.  Co.  v.  Augusta  Brokerage  Co.  (Ga.),  p.  634,  vol. 
39  (16  R  R  R). 

Carrier  may  at  any  time  change  its  policy  as  to  furnishing  ship- 
pers of  certain  commodity  privileges  which,  under  the  law.  it 
is  not  bound  to  extend  to  them.  Central  of  Georgia  Ry.  Co. 
V.  Augusta  Brokerage  Co.   (Ga.),  p.  634,  vol.  39   (16  R  R  R). 

Constitutional  provision  of  Kentucky  against  discrimination  docs 
not  prohibit  a  railroad  from  charging  through  rate  which  is 
less  than  the  sum  of  the  local  rates  between  two  points. 
Southern  Ry.  in  Kentucky  v.  Commonwealth  (Ky.),  p.  837, 
vol.  32  (9  R  R  R). 

Constitutionality  of  Ky.  St.  prohibiting  carriers  from  charsring 
more  for  short  than  long  haul.  Louisville  &  N.  R.  Co.  xk  Com- 
monwealth of  Kentucky  (U.  S.),  p.  118,  vol.  24  (1   R  R  R). 

Construction  of  long  and  short  haul  clause  of  Ky.  St.,  §  820. 
Commonwealth  v,  Chesapeake  &  O.  R.  Co.  (Kv.),  p.  184.  vol. 
30  (7  R  R  R).  ' 

Defective  indictment  against  carrier  for  discrimination,  under 
Code  of  Kentucky.  Commonwealth  v.  Chesapeake  &  O.  R. 
Co.   (Ky.),  p.  184,  vol.  30  (7  R  R  R). 

Discrimination,   in   shipper's  favor,    in   violation  of   Kurd's   Rev. 
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St.  1903,  c.  114,  sections  114,  125,  126,  right  of  carrier  to  hold 

goods    for    the    additional    charges.      Illinois    Cent.    R.    Co.    v. 

Seitz  (111.),  p.  684,  vol.  39  (16  R  R  R). 
Discrimination  justifying  the   issuance   of   mandamus   to   compel 

common  carrier  to  move  and  transport  interstate  traffic,  or  to 

furnish    cars    or    other    facilities    for    transportation.      United 

Slates  V.  Norfolk  &  W.   Ry.   Co.   (W.  Va.),  p.   19,  vol,   26   (3 

R  R  R). 
Duty    of    carrier   to    prorate    supply    of    cars    on    hand.      United 

States  V.  Norfolk   &  W.  Ry.  Co.   (W.  Va.),  p.  19,  vol.   26   (3 

R  R  R). 
Duty    to    carry    newspapers    without    discrimination.      Memphis 

News  Pub.  Co.  v.  Southern  Ry.  Co.  (Tenn.),  p.  202,  vol.  31  (8 

R  R  R). 
Duty  to  furnish  cars  without  discrimination.     State  ex  rel.   Mc- 

Comb  V.  Chicago,  B.  &  Q.  R.  Co.   (Neb.),  p.  336,  vol.  36   (13 

R  R  R). 
Duty    to    receive    and    carry    without^  discrimination.      Bedford- 
'  Bowling   Green  Stone  Co.  v,  Oman   (Ky.),  p.   249,  vol.  31    (8 

R  R  R).  ^  /»   H  ,  V 

Furnishing  cars,  sufficiency  of  evidence.  State  ex  rel.  Crandall 
V.  Chicago,  etc.,  R.  Co.  (Neb.),  p.  402,  vol.  37  (14  R  R  R). 

Furnishmg  facilities,  duty  of  carrier.  State  ex  rel.  Crandall  v. 
Chicago,  etc.,  R.  Co.  (Neb.),  p.  402,  vol.  37  (14  R  R  R). 

Illegal  discrimination  in  carrying  newspapers.  Memphis  News 
Pub.  Co.  V.  Southern  R.  Co.  (Tenn.),  p.  202,  vol.  31  (8  R  R  R). 

Insufficiency  of  indictment  of  carrier  for  discrimination.  Com- 
monwealth V.  Chesapeake  &  O.  R.  Co.  (Ky.),  p.  182,  vol.  30  (7 
R  R  R).  /    *-         »  V 

Joint  use  of  terminal  track  so  as  to  make  entire  track  part  of 
defendant's  terminals.  Ohio  Coal  Co.  v.  Whitcomb  (C.  C.  A  ), 
p.  274,  .vol.  32   (9   R  R  R).  ^' 

Long  and  short  haul.  Cohn  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co 
(Mo.),  p.  47,  vol.  34  (11  R  R  R). 

Not  necessary  to  plead  acts  of  discrimination  separately.     Cohn 

S  ^*'i>^^"^^*   ^'   ^-   ^   ^-    ^y*    ^°-    (^^•)'   P-   '*'^'   vol.   34    (11 
R  R  R)« 

Operation  of  rule  36  of  the  railroad  commission  of  Georgia  is 
limited  to  interstate  shipments;  and  unjust  discrimination 
against  shippers  engaged  in  interstate  commerce,  as  to  matter 
of  issuing  through  bills  of  lading  or  furnishing  reshipping 
facilities  at  terminal  points  within  the  state,  does  not  consti- 
tute a  violation  of  that  rule.  Central  of  Georgia  Ry.  Co  v 
Augusta  Brokerage  Co.  (Ga.),  p.  634,  vol.  39  (16  R  R  R)    * 

Power  of  state  railroad  commission  to  promulgate  rule  to  pre- 
vent discrimination  in  furnishing  facilities.  Augusta  Brokerage 
R  R^R)  Georgia    Ry.    Co.    (Ga.),    p.    4,   vol.    38    (15 

^''A^T"r?^i?^  o;^"^"^^  spur  tracks  in  furnishing  cars.  Choctaw, 
O.  &  G.  Ry.  Co.  V.  State  (Ark.),  p.  395,  vol.  37  (14  R  R  R) 

Railroad    carrying    raw    material    to    factories    cannot    under    N 
Car.   Laws,   1899,  p.   301,   c    164,  §   13,   charge   a  factory  which 
agrees  to   ship   the   manufactured   product   by   the    same    road 
less  for  the  service  than  it  charges  a  factory  which  will  make 

T.J''^   r^^fTI^^'^   "'^i^"    ^V"^^^^    ^°-    ^-    Atlantic    Coast 
Line  R.  Co.  (N.  Car.),  p.  729,  vol.  38  (15  R  R  R). 

Railroad    station    agent    has    no    authority    to    contract    with    a 
shipper  for  transportation  at  a   lower  rate   than  that  allowed 
to  others      Myar  v.   St.   Louis   Southwestern   Ry    Co     CArk  ^ 
p.  814,  vol.  32  (9   R  R  R).  ^'    ^^'    ^'^^^•)» 

^7r.'\  ^^t^  ""^  Missouri,   §   2629    prohibiting  discrimination   in 
freight    charges    is    not    repealed.      McGrew   v.    Missouri    Pac 
Ry.  Co.  (Mo.),  p.  855,  vol.  32  (9  R  R  R). 
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Right  to  apportion  cars  among  shippers  on  account  of  unusual 
volume  of  business.  State  ex  rel.  McComb  v.  Chicago,  B.  & 
Q.  R.  Co.   (Neb.),  p.  336,  vol.  36  (13  R  R  R). 

Rule  promulgated  by  railroad  commission  of  Georgia  prohibits 
discrimination,  in  conduct  of  interstate  business,  against  ship- 
pers, not  against  commodities.  Central  of  Georgia  Ry.  Co.  v. 
Augusta  Brokerage  Co.  (Ga.),  p.  634,  vol.  39  (16  R  R  R). 

Shipper  not  estopped  to  recover  excess  paid  under  agreement 
to  pay  discriminating  charges.  Ohio  Coal  Co.  v,  Whitcomb 
(C.  C.  A.),  p.  274,  vol.  32   (9  R  R  R). 

Sufficiency  of  petition  to  show  damage.  Cohn  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  (Mo.),  p.  47,  vol.  34  (11  R  R  R). 

That  discrimination  against  a  commodity  is  dictated  by  the  busi- 
ness interests  of  the  carrier,  and  really  affects  but  a  single 
shipper,  because  he  is  the  only  one  at  a  terminal  point  who  is 
engaged  in  shipping  cotton  seed  out  of  the  state,  does  not 
make  it  illegal.  Central  of  Georgia  Ry.  Co.  v,  Augusta 
Brokerage  Co.  (Ga.),  p.  634,  vol.  39  (16  R  R  R). 

The  fact  that  publisher  solicited  institution  of  certain  service 
and  expended  money  did  not  make  train  a  special  one,  so  as 
to  render  discrimination  in  carrying  newspapers  legal.  Mem- 
phis News  Pub.  Co.  v.  Southern  Ry.  Co.  (Tenn.),  p.  202,  vol. 
31   (8  R  R  R). 

The  furnishing  of  cars  to  mine  owners  to  be  loaded  on  their 
spur  tracks,  while  refusing,  according  to  carrier's  regulations, 
to  furnish  cars  for  loading  on  the  station  track  to  plaintiff, 
who  had  constructed  no  spur  track,  did  not  constitute  the 
giving  of  an  undue  preference,  either  under  the  common  law 
or  the  statute  of  Arkansas.  Harp  v.  Choctaw,  O.  &  (>.  R.  Co. 
(C.  C.  A.),  p.  823,  vol.  32  (9  R  R  R). 

Under  Const,  of  Ky.,  §  215,  prohibiting  carriers  from  discrim- 
inating in  rates,  a  company  may  charge  more  for  shipping  a 
high  grade  coal  used  for  domestic  purposes  than  for  ship- 
ping a  low  grade  coal.  Commonwealth  v.  Louisville  &  N. 
R.  Co.   (Ky.),  p.  13,  vol.  29  (6  R  R  R). 

Unjust  discrimination  in  distributing  cars  among  coal  shippers. 
United  States  v.  Norfolk  &  W.  Ry.  Co.  (W.  Va.),  p.  19,  vol.  26 
(3  R  R  R). 

Validity  of  regulations  for  receiving  freight  as  affected  by  fact 
that  they  discriminate,  with  respect  to  facilities,  against  those 
who  do  not  comply  with  them.  Harp  v.  Choctaw,  O.  &  G. 
R.  Co.   (C.  C.  A.),  p.  823,  vol.  32   (9  R  R  R).     • 

Willful    violation    of    rule    made    by    railroad    commission,    suffi- 
ciency   of    petition.      Augusta    Brokerage    Co.    v.    Central    of 
Georgia  Ry.  Co.  (Ga.),  p.  4,  vol.  38  (15  R  R  R). 
Duty   of   carrier   to   notify   owner   where   goods   are   seized   under 

legal   process.     Merz  v.   Chicago   &   N.   W.   Ry.   Co.   (Minn.),  p. 

931,  vol.  25   (2  R  R  R). 
Duty  of  carrier  to  shipper  where  latter  assumes   duty  of  heating 

cars.     Boston  &  M.  R.  R.  v.  Sariz:ent  (N.  H.),  p.  459,  vol.  35  (12 

R  R  R). 

Duty  to  furnish  cars  as  affected  by  unusual  volume  of  business. 
State  ex  rel.  McComb  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.),  p.  336. 
vol.  36  (13  R  R  R). 

Duty  to  furnish  suitable  cars.  St.  Louis,  etc.,  Ry.  Co.  v.  Mar- 
shall (Ark.),  p.  38,  vol.  39  (16  R  R  R). 

Duty  to  protect  employees  of  consignee  unloading  car.  Ryan  v. 
New  York,  N.  H.  &  H.  R.  Co.  (N.  Y.),  p.  699,  vol.  26  (3  R  R  R). 

Duty  to  protect  from  fire  cotton  which  is  in  cars  on  side  track,, 
maintained  for  accommodation  of  planters.  Charnock  v  Texas 
&  Pac.  Ry.  Co.  (U.  S.),  p.  462,  vol.  34  (11  R  R  R). 

^^^V^^T.^^^^^^^  freight  at  points  other  than  stations.  Georgia  S.. 
&  F.  Ry.  Co.  V.  Marchman  (Ga.),  p.  263,  vol.  37  (14  R  R  R) 
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Effect   of  plaintiff's   discovering  that   cars   were  insufficiently   iced 

before  they  started,  where  no  opportunity  to  remedy  situation. 

Johnson  v.  Toledo,  S.  &  M.  Ry.  Co.   (Mich.),  p.  137,  vol.  31   (8 

R  R  R).  ,_  .     J 

Effect   of  proper  notice    by   carrier  that   goods    have   been   seized 

under  legal  process.    Merz  v.  Chicago  &  N.  W.  Ry.  Co.  (Minn.), 

p.  931,  vol.  25  (2  R  R  R). 
Effect   of   shipping   report   on   written    contract.     San    Antonio    & 

A.  P.  Ry.  Co.  V.  Barnett  (Tex.\  j>.  789,  vol.  24  (1  R  R  R). 
Effect  of  state  statute,  penalizing  carrier  shipping  by  rgute  other 

than   that    designated   by    the    shipper.      Lowe   v.    Seaboard    Air 

Line  Ry.  Co.  (S.  Car.),  p.  934,  vol.  25  (2  R  R  R). 
Effect  of  waybill  on  written  contract.     San  Antonio  &  A.  P.  Ry. 

Co.  V.  Barnett  (Tex.),  p.  789,  vol.  24  (l  R  R  R). 

Evidence. 

Admissibility  of  evidence  of  special  agreement  to  pay  freight, 
entered  into  after  delivery  of  bill  of  lading.  Montpelier  & 
W.  R.  R.  Co.  V.  Macchi  (Vt.),  p.  249,  vol.  28  (5  R  R  R). 

Admissibility  of  evidence  that  expressman  receipting  for  goods 
at  depot  looked  at  box  containing  them  and  made  no  com- 
plaint, in  action  for  damage  by  water.  Mears  v.  New  York, 
etc..  R.  Co.  (Conn.),  p.  668,  vol.  26  (3  R  R  R). 

Admissions  of  consignor  not  binding  on  consignee,  in  action  by 
latter  against  carrier  for  nondelivery.  Bank  of  Irwin  v.  Ameri- 
can Express  Co.  (Iowa),  p.  245,  vol.  38  (15  R  R  R). 

Competent  for  plaintiff  to  show,  in  action  for  destruction  of 
cotton  by  fire,  that  defendant's  superintendent  in  charge  of 
dock  habitually  became  intoxicated  and  neglected  his  duties 
during  the  time  the  cotton  was  being  placed  on  the  dock. 
Texas  &  P.  Ry.  Co.  v,  Coutourie  (C.  C.  A.),  p.  642,  vol.  39  (16 
R  R  R). 

Declarations  of  conductor  as  to  when  train  was  due  at  con- 
necting point.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Barnett  (Tex.), 
p.  789,  vol.  24  (1  R  R  Ri. 

Evidence  of  good  moral  character  of  express  company's  em- 
ployees inadmissib,le  in  action  against  it  for  nondelivery  of 
money.  Bank  of  Irwin  v.  American  Express  Co.  (Iowa),  p. 
245,  vol.  38  (15  R  R  R). 

Evidence  of  previous  thefts  of  money  from  consignor  by  its 
employees  was  inadmissible,  in  action  against  express  com- 
pany for  nondelivery  of  money.  Bank  of  Irwin  v.  American 
Express  Co.  (Iowa),  p.  245,  vol.  38  (15  R  R  R). 

Evidence  that  defendant  had  no  title  to  consign  goods  after 
they  were  placed  in  car  was  admissible,  as  bearing  on  im- 
probability of  defendant  promising  to  pay  freight  on  another's 
goods.  Montpelier  &  W.  R.  R.  Co.  v.  Macchi  (Vt.),  p.  249, 
vol.  28  (5  R  R  R). 

Failure  to  deliver  goods,  admissibility  of  evidence.  Missouri, 
K.  &  T.  Ry.  Co.  V.  Simonson  (Kan.),  p.  940,  vol.  25  (2  R  R  R). 

Failure  to  furnish  cars,  it  appeared  from  the  evidence  that  state- 
ments of  persons  known  as  "general  manager"  and  "general 
traffic  manager"  were  admissible.  Choctaw,  O.  &  G.  Ry.  Co. 
V.  Rolfe  (Ark.),  p.  525,  vol.  39  (16  R  R  R). 

In  action  against  carrier  for  injuries  to  consignee's  team  while 
unloading,  evidence  is  admissible  to  show  that  defendant's 
customary  way  of  delivering  was  to  place  cars  on  a  spur  track, 
and  that,  while  unloading,  consignee  would  have  to  drive 
between  the  spur  track  and  a  side  track;  thus  showing  the 
method  adopted  by  plaintiff  at  the  time  of  the  accident  was  in 
accordance  with  defendant's  course  of  business.  Bachant  v. 
Boston  &  M.  R.  R.  (Mass.),  p.  677,  vol.  39  (16  R  R  R). 

In  action   against  carrier   for  injury  to  consignee's   team  while 
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unloading    freight,    statements    by    defendant's    station    agent 
made  after  the  accident,  cannot  be  received  as  admissions  of 
liability,    as   they    were   not    made    in    the   performance    of  his 
duty.     Bachant  v.  Boston  &  M.  R.  R.   (Mass.),  p.  677,  vol.  39 
(16  R  R  R). 
In  action  against  express  company  by  bank  for  nondelivery  of 
money   claimed   to  have  been   in   packages,   evidence    that  cer- 
tain stains  upon  waste  paper  found  in  the  packages  was  similar 
in  color  to  bank  counter  was  inadmissible.     Bank  of   Irwin  v. 
American  Express  Co.  (Iowa),  p.  246,  vol.  38  (15  R  R  R). 
In   action   for   failure   to   furnish   cars    on   which   to    ship   goods 
ordered,   evidence   of  verbal   orders   for   the   goods   is   not  ob- 
jectionable, because  they  were  subsequently  followed  by  writ- 
ten orders  to  same  effect.     Mauldin  v.  Seaboard  Air  Line  Ry. 
(S.  Car.),  p.  76,  vol.  42   (19   R  R  R). 
Newspapers  as  evidence  to  prove  negligent  delay  in  shipment  of 
fruit.     Parker  v.  Atlantic  Coast  Line  R.  Co.   (N.  Car.),  p.  675, 
vol.  34  (11  R  R  R). 
Nondelivery  of   money   by   carrier,   further   instruction   that  car- 
rier's receipt  was  only  prima  facie  evidence  of  the  delivery  of 
the  money  to  the  carrier,  and  that  it  was  competent  for  de- 
fendant to  show  that  package  did  not  contain  any  money,  was 
properly    refused.      Bank   of    Irwin    v.    American    Express   Co. 
(Iowa),  p.  245.  vol.  38  (15  R  R  R). 
Question  asked  local  carrier  as  to  state  of  weather  on   day  he 
carted    goods    to    plaintiff's   house    inadmissible    in    action   for 
damages  by  rain.     Mears  v.  New  York,  etc.,  R.  Co.   (Conn.), 
p.  668,  vol.  26   (3  R  R  R). 
Records   of   weather  bureau   as    evidence   in   action   for   damagre 
to  freight  by  rain.     Mears  v.  New  York,  etc.,  R.  Co.  (Conn.), 
p.  668,  vol.  26   (3  R  R  R). 
That    carrier    sued    on    account    of    nondelivery    of    goods    had 
never  been  paid  for  them.     Southern  Ry.  Co.  v.  Allison  (Ga.), 
p.  909,  vol.  27  (4  R  R  R). 
Upon  the  issue  as  to  the  negligence   of  a  railroad  company  in 
failing  to  employ  a  sufficient  number  of  watchmen  to  guard  a 
large  quantity  of  cotton  piled  upon  its  wharf  against  fire  evi- 
dence  as   to   the  existence   at   the  time   of  labor   disturbances 
relating    to   men    employed    on    ships    loading    at    such    wharf 
was  competent.     Texas  &  P.  Ry.  Co.  v.  Coutourie  ((J.  C.  A.), 
p.  642,  vol.  39  (16  R  R  R). 
Validity    of    statute    making    specification    of    weight    in    bill    of 
lading,  conclusive  of  correctness.     Missouri,  K,  &  T.  Ry.  Co. 
V.  Simonson  (Kan.),  p.  940,  vol.  25  (2  R  R  R). 
Waybills   as    declarations    in    own    favor.     Southern    Ry.    Co.  v, 

Allison  (Ga.),  p.  90,  vol.  27  (4  R  R  R). 
Where  a  carrier  attempts  to  excuse  its  delay  in  a  shipment  of 
fruit    by    evidence    of    a    strike,    shipper    may    present    similar 
evidence   in  rebuttal.      Parker  v.   Atlantic    Coast   Line   R.   (io. 
(N.  Car.),  p.  675,  vol.  34  (11  R  R  R). 
Where,    in    action   against   carrier    for    loss    of   goods    stored,   it 
appeared  that  when  plaintiff  called  for  the  goods  they  could 
not  carry  them  all,  and  requested  defendant's  agent  to  allow 
the  rest  to  remain  in  the  warehouse  until  they  could  call  for 
them,  which  was  assented  to,  evidence  as  to  how  far  plaintiff 
lived  from   the  depot   was  inadmissible.     Southern   Ry.   Co.  v. 
Aldredge  &  Shelton  (Ala.),  p.  519,  vol.  39   (16  R  R  R). 
Evidence  of  failure  to  ship  goods  sufficient  to  go  to  jury.     Porter 

V.  Raleigh,  etc.,  R.  Co.  (N.  Car.),  p.  249,  vol.  30  (7  R  R  R). 
Extra   services   rendered  after   arrival   of   freif^ht,   right   to   charge 
for.     Yazoo  &  M.  V.   R.   Co.  v.  Searles   (Miss.),   p.  465,  vol.  37 
(17  R  R  R). 
False  representations  as  to  character  of  freight,  right  of  carrier  to 
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hold  for  payment  of  additional  charjfes.    Illinois  Cent.  R.  Co.  v, 
Seitz   (111.),  p.  684,  vol.  39  (16  R  R  R). 
Finding  by  the  jury  that  railway  company  was  liable  for  articles 
lost  in  shipment  will  not  be  disturbed  on  appeal,  where  the  only 
issue   was    a    question   of   fact.     Choctaw    &    M.    V.    Ry.    Co.   v. 
'  Walker  (Ark.),  p.  784,  vol.  32  (9  R  R  R). 
Jurisdictional    amount   in    action    against    carrier   in    federal    court. 
Eccles  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  414,  vol.  27  (4  R  R  R). 
Jurisdiction  to  order  destruction  of  road  and  sale  of  materials  by 
receiver  where  operation  of  road  would  be  at  actual  loss.     Jack 
V.  Williams  (S.  Car.),  p.  10.  vol.  26  (3  R  R  R). 
Liability  for  failure  to  furnish  iced  cars.     Mathis  v.  Southern  Ry. 

Co.   (S.  Car.),  p.  825,  vol.  30   (7  R  R  R). 
Liability    of    carrier    for    loss    of    jjoods    by    fire,    instructions    on 
proximate  and  remote  cause.     Texas  &  P.  Ry.  Co.  v.  Coutourie 
(C.  C.  A.),  p.  642,  vol.  39  (16  R!  R  R). 
Liability  of  consignee  on   account  of  freight  charges.     Central   R. 
Co.   of   New  Jersey   v.   MacCartney    (N.   J.),   p.    323,   vol.    27    (4 
R  R  R). 
Liens. 

Carrier's  right  to  lien  for  duties  paid  on  bonded  goods,  federal 
questions.     Wabash   R.  Co.  v.  Pearce   (U.   S.),  p.   655,  vol.  34 
(11  R  R  R). 
Right  of  terminal  carrier  to  lien  on  account  of  duties  paid  on 
bonded    goods    not    defeated    by    change    of     destination,    to 
owner's    loss,    by    initial    carrier.      Wabash    R.    Co.    v.    Pearce 
(U.  S.),  p.  655,  vol.  34  (11  R  R  R). 
Right  of  terminal  carrier  to  lien  on  account  of  duties  paid  on 
bonded  goods  not  defeated  by  wrongful  change  of  destination 
by    initial    carrier,    to    owner's    damage,    where    each    carrier's 
liability  limited  to  own  line.    Wabash  R.  Co.  v.  Pearce  (U.  S.), 
p.  655,  vol.  34  (11  R  R  R). 
Waiver  of  lien   for  unpaid  freight  charges.     Central   R.   Co.   of 
New  Jersey  v.  MacCartney  (N.  J.),  p.  323,  vol.  27  (4  R  R  R). 

Limiting  Liability. 

Acceptance  of  contract  did  not  include  assent  to  stipulation. 
Powers  Mercantile  Co.  v.  Wells-Fargo  &  Co.  (Minn.),  p.  504, 
vol.  35  (12  R  R  R). 

Arbitrary  valuation  of  consignment  before  inspection  of  goods. 
Georgia  Southern  &  F.  Ry.  Co.  v.  Johnson,  King  &  Co.  (Ga.), 
p.  398.  vol.  37  (14  R  R  R). 

Authority  of  agent  to  ship  goods  carries  with  it  authority  to 
accept  bill  of  lading  and  enter  into  contract  limiting  carrier's 
liability.  Adams  Exp.  Co.  v.  Carnahan  (Ind.),  p.  677,  vol.  26 
(3  R  R  R). 

Burden  of  proving  negligence  where  carrier  exempt  from  lia- 
bility for  damages  caused  by  fire.  Cau  v.  Texas  &  Pacific 
Railway  Company  (U.  S.),  p.  303,  vol.  36  (13  R  R  R). 

Burden  of  proving  shipper's  assent  to  stipulation.  Powers  Mer- 
cantile Co.  V.  Wells-Fargo  &  Co.  (Minn.),  p.  504,  vol.  35  (12 
R  R  R). 

Burden  of  proving  special  agreement.  Carpenter  v.  Baltimore 
&  O.  R.  Co.  (Del.  Supr.  Ct.),  p.  679,  vol.  43  (20  R  R  R). 

Burden  of  proving  that  delay  was  caused  by  carrier's  negligence 
where  carrier  had  contracted  against  liability  for  delay  not 
caused  by  negligence.  Anderson  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.  (Kan.),  p.  42,  vol.  26  (3  R  R  R). 

Burden  on  carrier  where  goods  are  injured  by  water  to  show 
that  injury  was  not  due  to  its  negligence.  Mears  v.  New 
York.  etc..  R.  Co.  (Conn.),  p.  668,  vol.  26  (3  R  R  R). 

By  special  contract,  carrier  may  relieve  itself  of  its  common-law 
liability    as    an    insurer,    and    may    contract    against    liability 
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arising  from  certain  losses  which  do  not  involve  negligence 
of  carrier  or  its  servants.  Central  of  Georgia  Ry.  Co.  v. 
Hall  (Ga.),  P.  741,  vol.  42  (19  R  R  R). 

Carrier  may  exempt  itself  from  liability  for  fire  not  attributable 
to  its  nej?ligence.  Anderson  v.  Mobile  &  O.  R.  Co.  (Miss.), 
p.  382,  vol.  42   (19  R  R  R). 

Certain  construction  of  a  contract  of  shipment,  which  tended  to 
deprive  the  carrier  of  the  benefit  of  a  stipulation  purporting 
to  limit  its  liability,  did  not  deprive  the  carrier  of  the  equal 
protection  of  the  laws  of  the  United  States,  etc.,  so  as  to 
fifive  the  Supreme  Court  jurisdiction  of  an  appeal.  Phoenix 
Powder  Mf^.  Co.  v.  Wabash  R.  Co.  (Mo.),  p.  487,  vol.  43  (20 
R  R  R). 

Conclusiveness  of  foreifi^n  judgment  regardless  of  whether  stipu- 
lation against  liability  was  void  or  not  under  laws  of  state 
where  action  is  brought.  MacDonald  v.  Grand  Trunk  Ry.  Co. 
(N.   H.),  p.  415.  vol.  27  (4  R  R  R). 

Consideration.  Cau  v.  Texas  &  Pacific  Railway  Company  (U. 
S.),  p.  303,  vol.  36  (13  R  R  R). 

Consideration  for  ajfreement  not  to  enforce  stipulation  exempt- 
ing? carrier  from  liability  for  fire.  Texas  &  P.  R.  Co.  v.  Cau 
(U.  S.),  p.  239.  vol.  30  (7   R  R  R). 

Consideration  necessary  to  render  valid  stipulation  making  value 
of  jfoods  at  point  of  shipment  the  measure  of  damages  for 
their  loss.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Coolidge  (Ark.), 
p.  713,  vol.  38  (15  R  R  R). 

Consideration,  sufficiency  of.  Arthur  v.  Texas  &  P.  Ry.  Co. 
(C.  C.  A.),  p.  17,  vol.  40  (17  R  R  R). 

Consideration,  sufficiency  of  where  bill  of  lading  containing  fire 
exernption   clause  was   accepted,  without  requiring  rate  to  be 

/  furnished  at  which  carrier  would  ship  cotton  under  common- 
law  liability  contract.  Arthur  v.  Texas  &  P.  Ry.  Co.  (C.  C. 
A.),  p.  17.  vol.  40  (17  R  R  R). 

Contracts  limiting  liability  not  measured  by  different  rules  than 
where  carriers  are  not  parties.  Adams  Exp.  Co.  v.  Carnahan 
(Ind.),  p.  677,  vol.  26   (3  R  R  R). 

Contract  to  ship  Roods  "released"  construed  to  mean  that  car- 
rier was  only  relieved  from  losses  occasioned  without  negli- 
gence, because  it  could  not  contract  against  results  of  its 
own  nej^ligence.  Georgia  Southern  &  F.  Ry.  Co.  v.  Johnson, 
King  &  Co.  (Ga.),  p.  398,  vol.  37  (14  R  R  R). 

Duty  to  feed  stock  during  delay.  Seaboard  &  R.  R.  Co.  f. 
Cauthen   (Ga.),  p.  513,  vol.  25   (2  R  R  R). 

EflFect  of  contract  limiting  liability  within  a  state  where  jjroods 
are  shipped  from  without,  in  view  of  Interstate  (Commerce 
Act  regulating:  uniform  rates,  equal  facilities,  continuous  pas- 
sage, etc.  Hujfhes  v.  Pennsylvania  R.  Co.  (Pa.),  p.  925,  vol.  25 
(2   R  R   R). 

Evidence  that  persons  shipping  ^oods  were  offered  two  modes 
of  shipment,  one  called  "owner's  risk,"  at  a  certain  rate, 
and  the  other  "shipper's  risk,"  and  chose  the  former,  was 
admissible.  Mears  v.  New  York,  etc.,  R.  Co.  (Conn.),  p.  668, 
vol.  26  (3  R  R  R). 

Express  or  implied  contract  stipulation  with  shipper  essential. 
Carpenter  v.  Baltimore  &  O.  R,  Co.  (Del.  Supr.  Ct.),  p.  679, 
vol.  43  (20  R  R  R). 

Failure  to  read  contract.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Bar- 
nett  (Tex.),  p.  789,  vol.  24  (1  R  R  R). 

Fixing  measure  of  damages,  validity  of  stipulation,  where  ab- 
sence of  express  consideration.  St.  Louis,  etc.,  Ry.  Co.  v. 
Marshall   (Ark.),  p.  38,  vol.  39   (16  R  R  R). 

Freifi^ht  agent  had  no  right  to  assume  that  cartman,  delivering 
freight  to  carrier  for  storage  company,  had  authority  to  mod- 
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ify  terms  of  shipping  order.     Russell  v.  Erie  R.   Co.   (N.  J.), 
p.  699,  vol.  38  (15  R  R  R). 

In  action  for  damage  for  delay  in  a  shipment  of  fruit  under  a 
contract  "subject  to  delay,"  the  submission  to  the  jury  whether 
the  Roods  were  shipped  on  a  special  contract  is  without  preju- 
dice, since  the  indorsement,  "subject  to  delay,"  had  no  legal 
effect*  it  was  immaterial  whether  it  was  assented  to  by  the 
shipper.  Parker  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  p. 
675,  vol.  34  (11  R  R  R). 

In  suit  for  conversion,  carrier  cannot  take  advantage  of  an 
agreed  valuation  in  order  to  lessen  its  liability.  Georgia 
Southern  &  F.  Ry.  Co.  v.  Johnson,  King  &  Co.  (Ga.),  p.  398, 
vol.  37  (14  R  R  R). 

Liability  for  failure  to  stop  in.  transit  as  affected  by  clause 
limiting  liability  to  specified  amount.  Rosenthal  v.  Weir  (N. 
Y.),  p.  784,  vol.  24  (1  R  R  R). 
•  Loss  by  fire,  validity  of  exemption  where  option  to  ship  under 
common-law  liability  was  not  presented  to  shipper.  Cau  %}-. 
Texas  &  Pacific  Railway  Company  (U.  S.),  p.  303,  vol.  36  (13 
R  R  R). 

Negligence.  Parker  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
p.  675,  vol.  34   (11  R  R  R). 

Negligence  of  carrier  or  that  of  its  servants.  Central  of  Georgia 
Ry.  Co.  V.  Hall  (Ga.),  p.  741,  vol.  42  (19  R  R  R). 

Nondelivery  of  freight,  burden  on  carrier  to  plead  and  prove 
special  agreement.  Chicago  Great  Western  Ry.  Co.  v.  Dunlap 
(Kan.),  p.  655.  vol.  40  (17  R  R  R). 

No  presumption  obtained  that  shipper  knew  a  reduced  rate  was 
charged  because  the  printed  receipt  contained  a  clause  limit- 
ing the  road's  liability,  so  as  to  exonerate  the  carrier  from 
liability  for  loss  of  the  freight  through  negligence,  where  the 
bill  of  lading  was  silent  as  to  the  rate,  though  the  railroad 
had  filed  with  the  Interstate  Commerce  Commission  a  printed 
schedule  of  tariffs,  etc.  Phoenix  Powder  Mfg.  Co.  v.  Wabash 
R.  Co.  (Mo.),  p.  487,  vol.  43  (20  R  R  R). 

Notice  given  merely  by  publication,  or  by  entry  on  receipts 
given  or  tickets  sold.  Central  of  Georgia  Ry.  Co.  v.  Hall 
((}a.),  p.  741,  vol.  42  (19  R  R  R). 

Notice  to  carrier  that  cartman  delivering  goods  for  storage 
company  had  no  authority  to  modify  terms  of  shipping  order 
signed  by  storage  company.  Russell  v.  Erie  R.  Co.  (N.  J.), 
p.  699,  vol.  38   (15  R  R  R). 

Power  of  carrier,  by  special  contract,  to  limit  common-law 
liability.  Russell  v.  Erie  R.  Co.  (N.  J.),  p.  699,  vol.  38  (15 
R  R  R). 

Presumption  that  court  properly  submitted  to  jury  the  ques- 
tion of  existence  of  agreement  as  to  value  of  horse.  Southern 
Ry.  Co.  V.  Horner  (Ga.),  p.  47,  vol.  26  (3  R  R  R). 

Presumption  that  freight  rate  is  based  on  valuation.  Adams 
Exp.  Co.  V,  Carnahan  (Ind.),  p.  677,  vol.  26  (3  R  R  R). 

Provision  in  bill  of  lading  limiting  carrier's  liability  to  the 
damages  resulting  only  from  negligence  of  itself  or  agents 
reasonable  and  binding.  Louisville  &  N.  R.  Co.  v.  Landers 
(Ala.),  p.  96,  vol.  29  (6  R  R  R). 

Ratification  of  contract,  what  constitutes.  Russell  v.  Erie  R. 
Co.   (X.  J.),  p.  699,  vol.  38   (15  R  R  R). 

Reduced  rates  as  consideration.  Mears  v.  New  York,  etc.,  R. 
Co.  (Conn.),  p.  668.  vol.  26  (3  R  R  R). 

Requisites  of  agreement.  Carpenter  v.  Baltimore  &  O.  R.  Co. 
(Del.  Supr.  Ct.).  p.  679,  vol.  43  (20  R  R  R). 

Right,  under  §  5.  art.  1,  ch.  72,  Comp.  St.  Neb.  Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Collier  (Neb.),  p.  34,  vol.  31  (8  R  R  R). 

Specified  and  general  clauses  limiting  liability.  Texas  &  Pacific 
Ry.  Co.  V.  Calendar  (U.  S.).  p.  186,  vol.  24  (1   R  R  R). 
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Statute  makinj?  it  unlawful  to  allow  freight  to  remain  unshipped 
for  five  days.     Parker  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
p.  675,  vol.  34   (11  R  R  R). 
Stipulation  as  to  value.     Hill  v.  Northern  Pac.  Ry.  Co.  (Wash.), 

p.  671,  vol.  34  (11  R  R  R). 
Stipulation    limitinsr   liability.      Hughes    v,    Pennsylvania    R.    Co. 

(Pa.),  p.  925,  vol  25  (2  R  R  R). 
"Subject    to    delay"    clause,    consideration    essential    to    validity. 
Parker  v,   Atlantic   Coast   Line  R.  Co.    (N.   (jar.),  p.    675,  vol. 
34  (11  R  R  R). 

"Subject  to  delay"  clause,  validity.     Parker  v.  Atlantic  Coast  Line 

R.  Co.  (N.  Car.),  p.  675,  vol.  34  (11  R  R  R). 
Subrogation   of  carrier   to   rights   under   insurance   policy   where 
carrier's  liability   was  limited  to   fixed  sum.     Pennsylvania   R. 
Co.  V.  Burr  (C.  C.  A.),  p.  781,  vol.  35   (12  R  R  R). 

Under  laws  of  Georgia,  carrier  cannot  bind  shipper  by  contract 
limiting  liability  unless  it  is  signed  by  shipper  at  time  of 
shipment.  Frasier  v.  Charleston  &  W.  C.  Ry.  Co,  (S.  Car.), 
p.  768,  vol.  42  (19  R  R  R). 

Upon  contract  made  in  another  state.  Hughes  v.  Pennsylvania 
R.  Co.  (Pa.),  p.  925,  vol.  25  (2  R  R  R). 

Validity  of  contract  limiting  liability  of  initial  carrier  of  goods 
received  for  shipment  to  point  beyond  its  own  line.  Chicago, 
R.  L  &  P.  Ry.  Co.  V.  West.  Hay  &  Grain  Co.  (Neb.),  p.  953, 
vol.  25   (2  R  R  R). 

Validity  of  contract  providing  for  an  agreed  valuation  of  the 
goods.  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Supr.  Ct.), 
p.  679,  vol.  43  (20  R  R  R). 

Validity  of  stipulation  in  bill  of  lading  which  shipper  has  ac- 
cepted without  objection.  Cau  v.  Texas  &  P.  Ry.  Co.  (C. 
C.  A.),  p.  774,  vol.  24  (1  R  R  R);  Charnock  v.  Texas  &  P. 
Ry.  Co.  (C.  C.  A.),  p.  776,  vol.  24  (1  R  R  R). 

Valuation  of  freight,  shipper  estopped.  Georgia  Southern  & 
F.  Ry.  Co.  V.  Johnson,  King  &  Co.  (Ga.),  p.  398,  vol.  37  (14 
R  R   R). 

Verdict  properly  directed  for  defendant,  where  absence  of  evi- 
dence that  loss  of  goods  by  fire  was  caused  by  negligence. 
Michaels  v.  Adams  Exp.  Co.  (N.  J.),  p.  341,  vol.  42  (19  R  R  R). 

Where  goods  are  shipped  "released,"  the  burden  is  upon  the 
carrier  to  show  that  loss  was  within  the  exemption,  and  not 
caused  by  its  negligence.  Georgia  Southern  &  F.  Ry.  Co.  v. 
Johnson,  King  &  Co.  (Ga.).  p.  398,  vol.  37  (14  R  Jl  R). 

Where,  in  an  action  against  a  railroad  company  on  a  bill  of 
lading,  the  declaration  is  in  form  prescribed  by  Alabama 
C)ode,  that  the  bill  introduced  in  evidence  contains  special 
limitations  on  the  common-law  liability  constitutes  no  va- 
riance. Louisville  &  N.  R.  Co.  v.  Landers  (Ala.),  p.  96,  vol.  29 
(6  R  R  R). 
Loss  of  freight,  instruction  to  find  for  plaintiff  was  erroneous,  as 

assuming    that    shipment   belonged    to    him.      American    Express 

Co.  V.  Jennings  (Miss.),  p.  546,  vol.  39  (16  R  R  R). 
Mandamus,   in   what   county   proceedings   may   be    instituted.     Lo- 

raine  v.    Pittsburg,  J.,   E.    &    E.    R.   Co.    (Pa.),  p.   306,  vol.   32   K^ 

R  R  R). 
Mandamus  where  carrier  illejj:ally  refuses  to  furnish  cars.     Loraine 

V.  Pittsburg,  J.,  E.  &  E.  R.  Co.  (Pa),  p.  306,  vol.  32  (9  R  R  R). 
Misdelivery    to    stranger,    carrier    could    waive    tort,    and    sue    for 

value   without   averment   and    i^rnof  of   assignment   by   consignor 

of  his  interest.     Johnson,    Xcsbitt   &   Co.   v.   Gulf  &   Chicago  R. 

Co.  (Miss.),  p.  640,  vol.  30  (7  R  R  R). 
Negligence  in  allowing  shipper  to  handle  car  with  defective  brake, 

instruction.     Bovd  v.  Seaboard  Air  Line  Ry.  Co.  (S.  Car.),  p.  123» 

vol.  32  (9  R  R  R). 
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NcRligence  in  failing  to  deliver  car  load  of  explosives,  question 
for  jury  in  action  for  iniury  to  property  from  their  explosion. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Beaucharap  (Tex.),  p.  52,  vol.  26 

(3  R  R  R). 
NeRliRence  not  inferred  from  mere  fact  that  goods  are  wet  while 

in  carrier's  possession.    Mears  v.  New  York,  etc.,  R.  Co.  (Conn.), 

p.  668,  vol.  26  (3  R  R  R). 
Notice  of  contents  of  bill  of  lading.     Dunbar  v.  Charleston  &  W. 

C.  Ry.  Co.  (S.  Car.),  p.  761,  vol.  24  (1  R  R  R). 
Notice  to  consignee  of  arrival  of  goods  need  not  be  given  where 

he  has  already  obtained  information.     Normile  v.  Northern  Pac. 

Ry.  Co.  (Wash.),  p.  194,  vol.  36  (13  R  R  R). 
Objection  that  statute,  providing  that  tariff  fixed  by  railroad  com- 
mission should  be  Kept  posted  up  for  at  least  five  days  before 

it    should  go   into   effect,  was   not  complied   with   could   not   be 

made  upon  appeal.      Myar  v.    St.    Louis   Southwestern    Ry.    Co. 

(Ark.),  p.  814,  vol.  32  (9  R  R  R). 
Only  superintendent  of  transportation  indictable  under  statute   of 

Georgia    prohibiting    certain    trains    from    running    on    Sunday. 

Vaughan  v.  State  (Ga.),  p.  25,  vol.  29  (6  R  R  R). 
Order  from  consignee  to  divert  from  destination.     Missouri,  K.  & 

T.  Ry.  Co.  V.  Mazzie  (Tex.),  p.  950,  vol.  25  (2  R  R  R). 
Plaintiff  could  not  be  compelled  to  contribute  proportional  part  of 

expenses  incurred  in  establishing  certain  train  service,  in  action 

for  discrimination  in  carrying  newspapers.     Memphis  News  Pub. 

Co.  V.  Southern  Ry.  Co.  (Tenn.),  p.  202,  vol.  31  (8  R  R  R). 

Presumptions. 

Presumption   as  to  condition  of  goods  from  recital  in   shipping 
receipt.     Mears  v.  New  York,  etc.,  R.  Co.  (Conn.),  p.  668,  vol. 
26    (3    R    R    R). 
Presumption    of     negligence.      Pennsylvania    R.    Co.    v.    Naive 

(Tenn.),  p.  126,  vol.  35  (12  R  R  R). 
Presumption  that  goods  were  lost  through  negligence.     Powers 
Mercantile  Co.  v.  Wells-Fargo  &  Co.    (Minn.),  p.   504,  vol.   35 
(12  R  R  R). 

Property  near  railroad  destroyed  by  fire  started  through  negli- 
gence of  shipper  in  control  of  car,  from  which  it  was  communi- 
cated, effect  on  his  liability  of  concurring  negligence  of  carrier. 
Boston  &  M.  R.  R.  v.  Sargent  (N.  H.),  p.  459,  vol.  35  (12 
R   R   R). 

Property  near  railroad  destroyed  by  fire  started  through  negli- 
gence of  shipper  in  control  of  car,  from  which  it  was  communi- 
cated, joint  liability  of  shipper  and  carrier.  Boston  &  M.  R.  R. 
V.  Sargent  (N.  H.),  p.  459,  vol.  35  (12  R  R  R). 

Property  near  railroad  destroyed  by  fire  started  through  negli- 
gence of  shipper  in  control  of  car,  liability  of  carrier  to  third 
party.  Boston  &  M.  R.  R.  v.  Sargent  (N.  H.),  p.  459,  vol.  35 
(12  R  R  R). 

Property  near  railroad  destroyed  by  fire  through  negligence  of 
shipper  in  control  of  car,  conclusiveness  of  judgment  against 
shipper  and  carrier,  in  action  by  latter  against  shipper.  Boston 
&  M.  R.  R.  V.  Sargent  (N.  H.),  p.  459,  vol.  35  (12  R  R  R). 

Proximate  cause  where  goods  were  destroyed  by  fire,  started 
without  carrier's  fault,  but  there  was  negligence  in  failing  to 
extinguish  it.  Peerless  Mfg.  Co.  v.  New  York,  etc.,  R.  R. 
(N.  H.).  p.  13,  vol.  40  (17  R  R  R). 

Railroad  cannot  be  compelled  to  maintain  and  operate  road  at 
actual  loss.    Jack  v.  Williams  (S.  Car.),  p.  10,  vol.  26  (3  R  R  R). 

Railroad  not  relieved  of  liability  for  breach  of  contract  to  furnish 
cars  for  the  transportation  of  freight  by  the  fact  that  it  used 
reasonable  effort  to  procure  freight  cars.  Outland  v.  Seaboard 
A.  h.  Ry.  Co.  (N.  Car.),  p.  476,  vol.  33  (10  R  R  R). 
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Rates  for  hard  coal  from  Duluth,  Minnesota,  to  interior  points 
within  state  not  so  unreasonable  as  to  constitute  a  takinjc  with- 
out due  process  at  law.  Minneapolis,  etc.,  R.  Co.  v.  State  of 
Minnesota   (U.  S.),  p.  650,  vol.  27  (4  R  R  R). 

Ratification  of  agent's  contract  to  carry  freight.  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Smith  (Ala.),  p.  768,  vol.  24  (1   R  R   R). 

Refusal  to  furnish  cars,  immaterial  that  other  shippers  were  re- 
fused. Loraine  v.  Pittsburg,  J.,  E.  &  E.  R.  Co.  (Pa.),  p.  306, 
vol.  32  (9  R  R  R). 

Regulation  of  freight  rates.  Railroad  Commis'sion  of  Texas  v. 
Weld  (Tex.),  p.  955,  vol.  25  (2  R  R  R). 

Regulation  of  shipping  route  by  state  statute  when  goods  are  to  be 
shipped  from  a  foreign  state.  Lowe  7'.  Seaboard  Air  Line  Ry. 
Co.   (S.  Car.),  p.  934,  vol.  25  (2  R  R  R). 

Rev.  St.  U.  S.,  sees.  3100,  3102,  and  1  Supp.  Rev.  St.  U.  S.  1891, 
pp.  294,  540,  does  not  entitle  carrier  to  subrogation  to  lien  of 
government  on  account  of  duties  paid  by  him.  State  Xf.  Bland 
(Mo.),  p.  38,  v.ol.  26  (3  R  R  R). 

Right  of  owner  to  have  freight  diverted  pending  transportation. 
Ryan  v.  Great  Northern  Ry.  Co.  (Minn.),  p.  315,  vol.  31  (8 
R  R  R). 

Right  of  seller,  as  against  buyer's  assignee,  who  pa*d  fre  -^ht  and 
took  possession,  in  absence  of  fraud  or  notice  to  carrier  to  stop 
goods  in  transit.  Felix  v.  Branstetter  Co.  (Iowa),  p.  930,  vol.  25 
(2  R  R  R). 

Rival  publisher  without  equities  on  account  of  expenses  incurred 
through  establishment  of  certain  train  services,  in  action  for 
discrimination  in  carrying  newspapers.  Memphis  News  Pub. 
Co.  V.  Southern  Ry.  Co.  (Tenn.),  p.  202,  vol.  31  (8  R  R  R). 

Route  where  no  instructions  are  given.  Glover  7'.  Cape  Girardeau, 
B.  &  S.  R.  Co.  (Mo.),  p.  319,  vol.  27  (4  R  R  R). 

Rules. 

Authority  of  carrier  to  make  and  modify  regulations   governing 
manner  of  receiving  goods.     Harp  v.  Choctaw,  O.  &  G.  R.  Co. 
(C.  C.  A.),  p.  823,  vol.  32  (9  R  R  R). 
Regulations   as    to   manner   and   places    for   receiving   freight  of 
different   kinds,    power   of   carrier.      Robinson   v.    Baltimore  & 
O.  R.   Co.   (C.  C.  A.),  p.  468,  vol.  35   (12  R  R  R). 
Regulations  requiring  shippers  to  bring  coal  they  wish  to  tender 
for  transportation  to  a  designated  place  apart  from  that  where 
merchandise    is    received,    validity.      Robinson   z'.    Baltimore  & 
O.  R.  Co.  (C.  C.  A.),  p.  468,  vol.  35  (12  R  R  R). 
Rules  and  regulations,  authority  to  make.     Chicago,  R.  L  &  P. 

Ry.  Co.  V.  Colby  (Neb.),  p.  283,  vol.  32  (9  R  R  R). 
Rules     and     regulations,     reasonableness     question     for     court 
Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Colby  (Neb.),  p.  283,  vol.  32  (9 
R  R   R). 
Shipment   beyond   destination   named   in   bill   of  lading.     Missouri, 

K.  &  T.  Ry.  Co.  V.  Mazzie  (Tex.),  p.  950,  vol.  25  (2  R  R  R). 
Shipper   alleging  loss   of   freight   which   consignee   had    refused  to 
accept   could   not   recover  its   value,   not  having   first   made  de- 
mand on  the  carrier  therefor.     Ryland   &  Rankin  v.   Chesapeake 
&  O.  Ry.  Co.  (W.  Va.),  p.  279,  vol.  36  (13  R  R  R). 
Shipper's   duties  where  he  assumes  duty  of  heating  cars.     Boston 

&  M.  R.  R.  V.  Sargent  (N.  H.),  p.  459,  vol.  35  (12  R  R  R). 
Shipper  was  not  entitled  to  deduction  from  freight  rates  fixed  by 
railroad    commission    where    his    cotton   was    not   compressed  in 
transit.     Galveston,    H.    &   S.    S.    Ry.    Co.    7'.   Orthwein-Fitzhugh 
Cotton  Co.  (Tex.),  p.  679,  vol.  26  (3  R  R  R). 
Shipping  receipt  as   contract.      Mears   v.    New   York,   etc.,   R.  Co. 

(Conn.),  p.  668,  vol.  26   (3  R  R  R). 
South   Carolina  statute  providing  penalty  for  failure   to  pay  dam- 
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ages    on    freiRht   within    sixty    days    not    unconstitutional    as    in 

violation  of  interstate  commerce  clause  of  constitution.     Porter 

V.  Charleston  &  S.  Ry.  Co.  (S.  Car.),  p.  657,  vol.  26  (3  R  R  R). 
Stoppage  in  transit.     Felix  v.  Brandstetter  Co.  (Iowa),  p.  930,  vol. 

25  (2  R  R  R). 
Sufficiency  of  evidence  of  breach  of  contract  to  receive  goods  for 

transportation.      Georgia   S.   &   F.   Ry.   Co.   v.   Marchman   (Ga.), 

p.  263,  vol.  37  (14  R  R  R). 
Sufficiency  of  evidence  of  defect  in  car  door,  in  action  for  injury 

to   employee  of  consignee   unloading  car.     Ryan  v.   New  York, 

N.  H.  &  H.  R.  Co.  (N.  Y.),  p.  699,  vol.  26  (3  R  R  R). 
Sufficiency  of  evidence  to  justify  finding  that  carrier  was  guilty  of 

negligence  causing    loss,    in  action  for  goods  destroyed  by  fire 

while  in  its  possession.     Peerless   Mfg.   Co.   v.  New  York,   etc., 

R.  R.  (N.  H.),  p.  13,  vol.  40  (17  R  R  R). 
Sufficiency  of  petition  in  action  for  breach  of  contract  to  receive 

goods  for  transportation.     Georgia  S.  &  F.  Ry.  Co.  v.  Marchman 

(Ga.),  p.  263,  vol.  37  (14  R  R  R). 

Termination  of  Liability. 

Bachant    v.    Boston    &    M.    R.    R.    (Mass.),    p.    677,    vol.    39    (16 

R  R  R);    Pennsylvania  R.  Co.  v.  Naive  (Tenn.),  p.  126,  vol.  35 

(12  R  R  R). 
Consignee  permitted  to  remove  part  of  goods  from  car  on  spur 

track,   and   to  exercise   dominion   over  it,   termination   of   car- 
rier's   liability.     Vaughn   v.    New   York,    N.    H.    &    H.    R.    Co. 

(R.  I.),  p.  94,  vol.  40  (17  R  R  R). 
Evidence   of  distance   of  consignee's  home   from  station,  where 

issue    as    to    reasonable    time    for    unloading.      Schumacher    v. 

Chicago  &  N.  W.  Ry.  Co.  (111.),  p.  644,  vol.  33  (10  R  R  R). 
Freight  stolen  from  car,  after  consignee  has   removed  some  of 

it.   carrier    liable    only    for    gross    negligence    as     gratuitous 

bailee.     C.  D.   Kenny  Co.  v.  Atlanta  &  W.   P.   R.   Co.    (Ga.), 

p,  638,  vol.  40  (17  R  R  R). 
Liability  for  loss  from  fire  after  arrival  at  destination.     Missouri 

Pac.  Ry.  Co.  -v.  L.  Newberger  &  Bro.  (Kan.),  p.  218,  vol.  31  (8 

R  R   R). 
Notice    to    consignee    of    arrival    essential,    irrespective    of    any 

custom   not  to   give   notice.      Gulf   &   C.    R.   Co.   v.    Fuqua   & 

Horton  (Miss.),  p.  60,  vol.  35  (12  R  R  R). 
Notice   to   consignee   of  arrival   essential,   though   loss    occurred 

prior    to    decision    announcing    rule    declaring   it    the    carrier's 

duty   to   give    such    notice.      Gulf    &    C.    R.    Co.    v.    Fuqua    & 

Horton  (Miss.),  p.  60,  vol.  35  (12  R  R  R). 
Notice  to  consignee  of  arrival  of.  goods.     Gulf  &  C.   R.   Co.  v. 

Fuqua  &  Horton  (Miss.),  p.  60,  vol.  35  (12  R  R  R). 
Notice  to  consignee  of  arrival  of  goods,  sufficiency.     Normile  v. 

Northern  Pac.  Ry.  Co.  (Wash.),  p.  194,  vol.  36  (13  R  R  R). 
Termination  of  liability  after   notifying   consignee   of   arrival   of 

goods    at    destination.      Walters    v.    Detroit    United    Ry.    Co. 

(Mich.),  p.  658,  vol.  39  (16  R  R  R). 
Termination  of  liability  of  carrier  as  aflFected  by  usage  of  fruit 

dealers  to  receive  delivery  and  unload  refrigerator  cars  while 

tfiey  were   standing  in   some   convenient  place   for  unloading. 

Chicago,  I.  &  L.  Ry.  Co.  v.  Reyman  (Ind.),  p.  674,  vol.  39  (16 

R  R   R). 
Termination    of   relation.      Stapleton    v.    Grand    Trunk    Ry.    Co. 

(Mich.),  p.  332,  vol.  32  (9  R  R  R). 
Through  rate  not  necessarily  reasonable  because  it  does  not  ex- 
ceed the  aggregate. of  two  reasonable  local  rates.  Minneapolis, 
etc..  R.  Co.  V.  State  of  Minnesota  (U.  S.),  p.  650,  vol.  27  (4 
R  R  R). 
Through  shipment.  Missouri,  K.  &  T.  R.  Co.  zk  Mazzic  (Tex.), 
p.  950.  vol.  25  (2  R  R  R). 
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Under  MichiRan  statute  providing  that  a  penalty  may  be  re- 
covered by  party  aggrieved  in  case  of  refusal  of  carrier  to  take 
and  transport  passenger  or  property,  the  shipper,  and  not  a 
connecting  carrier  to  whom  freight  is  consigned,  is  the  party 
to  sue  to  recover  penalty.  Crosby  v.  Pere  Marquette  R.  Co. 
(Mich.),  p.  411.  vol.  27  (4  R  R  R). 

Validity  .of  contract  to  haul  car,  in  violation  of  Illinois  statute, 
providing  that  no  freight  car  shall  run  in  the  rear  of  passenger 
cars.  Illinois  Cent.  R.  Co,  v.  Byrne  (111.),  p.  845,  vol.  32  (9 
R  R  R). 

Warehousemen. 

Liability   of  carrier   as   warehouseman   where    it   has   refused  to 
deliver    goods.      Frederick  v.    Louisville    &   N.    R.    Co.    (Ala.), 
p.  43,  vol.  26  (3  R  R  R). 
Presumption   of  negligence  where   railroad   failed   to   deliver  on 
demand  goods  which  it  was  liable  to  keep  as  a  warehouseman 
for  hire,  and  did  not  account  for  such  failure.     Southern  Ry. 
(To.  V.  Aldredge  &  Shelton  (Ala.),  p.  519,  vol.  39  (16  R  R  R). 
Railroad  company  keeping  goods  in  its  depot  after  termination 
of  the  transit  is  only  bound  to  exercise  ordinary  care.     South- 
ern Ry.  Co.  V.  Aldredge  &  Shelton   (Ala.),  p.  519,  vol.  39  (16 
R  R  R). 
Whether  or  not  there  was  a  want  of  ordinary  care  on  part  of 
railroad   in    keeping  goods    in   its    depot   as   a   warehouseman, 
was   a   question   for  jury,   where   its   agent   testified    that   such 
depot  was  a  safe  place  and  was  kept  locked,  and  this  was  all 
the   evidence   on   the   subject.     Southern   Ry.   Co.   v.   Aldredge 
&  Shelton  (Ala.),  p.  519,  vol.  39  (16  R  R  R). 
What  constitutes  awaiting  further  conveyances.     Texas  &  Pacific 

Ry.  Co.  V.  Reiss  (U.  S.),  p.  178,  vol.  24  (1  R  R  R). 
When  consignee  brings  suit  to  recover  damages  for  a  neglect 
of  legal  duty  arising  under  a  special  contract  made  in  his  be- 
half, the  consignor  is  not  at  liberty  to  challenge  the  authority 
of  the  consignor  to  make  the  shipment  under  such  contract 
Bell  Bros.  v.  Western  &  A.  R.  Co.  (Ga.),  p.  751,  vol.  43  (20 
R  R  R). 
Where  carrier  placed  its  refusal  to  deliver  goods  at  their  destina- 
tion to  the  owner  on  the  ground  that  the  additional  freight 
imposed  was  not  paid,  it  could  not  justify  such  refusal  on  the 
ground  that  the  bill  of  lading,  designating  a  third  person  as 
consignor  and  consignee,  had  not  been  assigned  to  the  owner. 
Illinois  Cent.  R.  Co.  v.  Seitz  (111.),  p.  684,  vol.  39  (16  R  R  R). 
Where  carrier's  clerk,  who  classified  goods  to  be  shipped,  had 
seen  them  as  they  were  being  loaded  into  a  car,  the  carrier 
could  not  reclassify  the  goods,  and  demand  additional  freight  as 
a  condition  precedent  to  delivery  at  their  destination,  Illinois 
Cent.  R.  Co.  v.  Seitz  (111.),  p.  684,  vol.  39  (16  R  R  R). 
Where  consignee  obtained  advances  from  a  bank  upon  drafts 
drawn  on  purchasers  of  freight,  accompanied  by  orders  for  de- 
livery of  shipment,  which  were  certified  by  local  freight  agent, 
the  transaction  with  the  bank  transferred  to  it  title  to  the 
freight.  Nat.  Newark  Bkg.  Co.  v.  Delaware,  etc.,  R.  Co.  (N.  J.), 
p.  745.  vol.  35  (12  R  R  R). 
Where  cotton  bclonjring  to  T.  &  Co.  was  delivered  by  carrier  to 
strancrcr  by  mistake,  assignment  by  T.  &  Co.  of  his  interest 
transferred  right  to  sue  carrier.  Johnson,  Nesbitt  &  Co.  v.  Gulf 
&  Chicago  IJ.  Co.  (Miss.),  p.  640,  vol.  30  (7  R  R  R). 
Where,  in  an  action  against  a  carrier  for  loss  of  goods  stored,  it 
appeared  that  plaintiflFs  requested  defendant's  agent  to  allow  a 
portion  of  the  goods  to  remain  in  the  warehouse  until  they 
could  call  for  them  it  was  error  for  the  court  to  refuse  to  charge 
that  the  fact  that  plaintiff  lived  27  miles  from  the  depot  should 
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not  be  considered  by  them  for  any  purpose.  Southern  Ry.  Co. 
V.  Aldredjfe  &  Shelton  (Ala.),  p.  519,  vol.  39  (16  R  R  R). 

Where,  in  an  action  a^rainst  carrier  for  loss  of  jjoods  stored, 
there  was  no  evidence  that  A.  received  the  j?oods  from  the 
carrier's  a^ent,  but  the  evidence  was  clear  that  the  goods  never 
went  out  of  the  possession  of  the  carrier's  agent,  until  they 
were  lost,  a  requested  instruction  that  if  defendant  received  the 
Koods  from  the  carrier's  agent,  and  asked  him  to  allow  them  to 
remain  until  he  could  send  back  for  them,  and  when  he  sent 
back  for  them  they  were  not  there,  such  facts  did  not  establish 
defendant's  negligence,  was  properly  refused.  Southern  Ry.  Co. 
V,  Aldredge  &  Shelton  (Ala.),  p.  519,  vol.  39  (16  R  R  R). 

Where  railroad  agreed  to  haul  a  car,  one  of  the  drawbars  of 
which  was  broken,  by  attaching  the  good  end  of  it  to  a  locomo- 
tive or  train,  it  waived  any  objection  that  the   car  was   not  in 

.  proper  condition  for  transportation.  Illinois  Cent.  R.  Co.  v. 
Byrne  (111.),  p.  845,  vol.  32  (9  R  R  R). 

Whether  action  of  Kentucky  railroad  commission  fixing  rates  may 
be  enjoined.  McChord  v.  Cincinnati,  etc.,  Ry.  Co.  (U.  S.),  p. 
298,  vol.  24  (1  R  R  R);  McChord  v.  Louisville  &  N.  R.  Co. 
(U.  S.).  p.  298,  vol.  24  (1  R  R  R);  McChord  v.  Louisville,  etc.. 
R.  Co.  (U.  S.).  p.  298,  vol.  24  (1  R  R  R);  McChord  v.  C.  &  O. 
R.  Co.  (U.  S.),  p.  298,  vol.  24  (1  R  R  R);  McChord  v.  Southern 
R.  Co.  (U.  S.),  p.  298,  vol.  24  (1  R  R  R). 

Whether  joinder  of  action  ex  delicto  with  statutory  action  con- 
stitutes joinder  of  action  ex  contractu  with  action  ex  delicto. 
Southern  Ry.  Co.  v.  Horner  (Ga.),  p.  47,  vol.  26  (3  R  R  R). 

Whether  Ky.  St.  making  recommendation  of  railroad  commission 
condition  precedent  to  indictment  for  charging  unlawful  rates 
was  repealed.  McChord  v.  Cincinnati,  etc.,  Ry.  Co.  (U.  S.),  p. 
298,  vol.  24  (1  R  R  R);  McChord  v.  Louisville  &  N.  R.  Co. 
(U.  S.).  p.  298,  vol.  24  (1  R  R  R);  McChord  v.  Louisville,  etc., 
R.  Co.  (U.  S.),  p.  298.  vol.  24  (1  R  R  R);  McChord  v.  C.  &  O. 
R.  Co.  (U.  S.),  p.  298,  vol.  24  (1  R  R  R);  McChord  v.  Southern 
R.  Co.  (U.  S.),  p.  298,  vol.  24  (1  R  R  R). 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
COMMON  CARRIERS;  CONNECTING  CARRIERS;  IN- 
TERSTATE COMMERCE;  LICENSEES;  SHIPPING  RE- 
CEIPTS. 

Act  of  God. 

Act  of  God  the  proximate  cause  where  train  was  caught  in 
blizzard,  and  cattle  froze  to  death.  Jones  v.  Minneapolis, 
etc..  R.  Co.  (Minn.),  p.  661,  vol.  34  (11  R  R  R). 

Definition.  Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  p.  741, 
vol.  42  (19  R  R  R). 

Agents. 

An  authorized  agent  of  a  railroad,  who  receives  cattle  for  ship- 
ment without  objection,  under  a  parol  agreement  jnade  by  an 
unauthorized  agent,  binds  the  company  by  his  authority,  not- 
withstanding the  want  of  authority  of  the  agent  who  made 
the  contract.  Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Jackson  &  Ed- 
wards (Tex.),  p.  125,  vol.  42  (19  R  R  R). 

Authority  of  traveling  freight  agent  to  bind  carrier.  Baker  & 
Penniston  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  p.  607,  vol.  34  (11 
R  R  R). 

Demurrer  properly  sustained  to  evidence,  in  action  on  contract 
with  agent  of  two  carriers;  the  contract  being  composed  of  a 
letter  and  telegrams,  in  which  there  was  no  disclosure  for 
which  company  the  agent  was  acting.  Walter  v.  Missouri 
Pac.  Ry.  Co.  (Kan.),  p.  681,  vol.  39  (16  R  R  R). 
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Estoppel  of  shipper  to  deny  authority  of  his  agent  to  enter  into 
contract  of  shipment.     Central   of   Georgia   Ry.   Co.  v.  James 
(Ga.),  p.  1,  vol.  32  (9  R  R  R). 
Are  common  carriers.     Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.), 

p.  741,  vol.  42  (19  R  R  R). 
Assumption  of  risks  .by  shipper  riding  on  free  pass  to  enable  him 
to  care  for  stock.     Chicago,  B.  &  Q.  R.  Co.  v.  Troyer  (Neb.), 
p.  797,  vol.  32  (9  R  R  R). 

Bills  of  Lading. 

Assent   to   bill   of   lading  and  negligence,   questions   for   jury,  in 

action   for   injuries    to    horses   in   transit.      Chicago   &   N.  \V. 

R.  Co.  V.  Calumet  Stock  Farm  (111.),  p.  192,  vol.  24  (1  R  R  R). 

Breach  of  common  law  duty  or  special  contract,  effect  of  variance. 

Lake   Erie   &  W.    R.   Co.  v.    Holland    (Ind.),   p.   735.   vol.   32  (9 

R  R  R). 
Breach  of  contract  for  transportation  of  live  stock,  recovery  could 

be  had  on  account  of  complaint  in  Code  form,  though  it  appeared 

that  shipment  was  made  under  bills  of  lading  containing  special 

stipulations.     Webb  v.  Southern  Ry.  Co.  (Ala.),  p.  26,  vol.  43  (20 

R  R  R). 

Burden  of  Proof. 

Act    of    God,    burden    on    carrier    to    establish    not    only    that  it 
occasioned  loss,  but  that  its  own  negligence  did  not  contribute 
thereto.     Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.).  p.  741,  vol. 
42  (19  R  R  R), 
Assumption   that  railroad's  employees   did   their  duty   in  water- 
ing stock.    Peterson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (S,  Dak.), 
p.  48,  vol.  41  (18  R  R  R). 
Burden  of  proof  on  carrier  to  show  that  injuries  did  not  result 
from   its   own   negligence,  though   shipper   accompanied  stock. 
Nelson  v.  Great  Northern  Ry.  Co.  (Mont.),  p.  311,  vol.  32  (9 
R  R  R). 
Burden  of  proof,  under  Florida  statute,  is  on  shipper  assuming 
to  take  care  of  stock  during  transportation  to  show  that  injury 
to   the   stock  was   caused  "by  running   of  the   locomotive,  or 
cars,  or  other  machinery   of  the   defendant   company,"  before 
the  burden  shifts   to   carrier  to   show   that  injury   complained 
of  was  not  the  result  of  negligence  on  its  part.    Atlantic  Coast 
Line  R.  Co.  v.  Dexter  (Fla.),  p.  787,  vol.  42  (19  R  R  R). 
Burden  of  proving  that  defect  in  car  was  not  patent.     Williams 
V.  Central  of  Georgia  Ry.  Co.  (Ga.),  p.  839,  vol.  30  (7  R  R  R). 
Burden    of    proving   that    negligence    of    carrier    was    proximate 
cause  of  injuries  was  on  plaintiffs.     Peterson  v.   Chicago,  M. 
&  St.  P.  Ry.  Co.  (S.  Dak.),  p.  48,  vol.  41  (18  R  R  R). 
Burden   on  carrier   to  excuse  itself  from  negligence.     Louisville 

&  N.  R.  Co.  V.  Smitha  (Ala.),  p.  775,  vol.  42  (19  R  R  R). 
Burden  was   on  carrier  to  prove  that   cause   of   injury  was  one 
for   which   it    was    not   liable.      Chicago,    I.    &    L.    Ry.   Co.   t'. 
Woodward  (Ind.).  p.  7,  vol.  40  (17  R  R  R). 
Claim   for   damages    was   made   within   time   specified  in   contract, 
where  shipper  within  such  time  made  an  oral  claim  to  a  latter 
agent  to  whom  he  had  been  referred  by  former  agent,  although 
a    requested    written    claim    was    not    furnished    until    after   the 
specified  time.     Reynolds  v.   Great   Northern   Ry.    Co.    (Wash.), 
p.  70,  vol.  43  (20  R  R  R). 
Conclusiveness    of   findings    that   negligence    of   carrier   caused  in- 
juries  to  live   stock.     Southern   Ry.   Co.   in   Kentucky  v.   Railey 
Bros.  (Ky.),  p.  494,  vol.  34  (11  R  R  R).      - 
Contract  for   shipment  of  cattle  and  subsequent  contract  for  car- 
riage   of   caretaker    constituted    but    one    contract,    supported   by 
one    consideration.      Sprigg's    Adm'r    v.    Rutland    R.    Co.    (Vt.), 
p;  628,  vol.  40  (17  R  R  R). 
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Contract  provision  that  shipper  should  unload  at  his  own  risk 
construed  as  made  with  reference  to  unloadinjr  where  there  were 
proper  facilities,  where  he  did  not  know  that  there  were  no 
yards  at  destination  for  unloading?.  Reynolds  v.  Great  Northern 
Ry.  Co.  (Wash.),  p.  70,  vol.  43  (20  R  R  R). 

Contributory  Negligence. 

Burden  of  provinjf  contributory  nej?li>2:ence  where  loss  is  shown 
to  be,  at  least,  partly*  due  to  act  of  God.  Jones  v.  Minneapolis, 
etc..  R.  Co.  (Minn.),  p.  661,  vol.  34  (11  R  R  R). 

Carrier  was  not  liable  for  shipper's  failure  to  feed  and  water 
according  to  contract.  Lewis  v.  Pennsylvania  R.  Co.  (N.  J.), 
p.  731,  vol.  32   (9  R  R  R). 

Cattle  delivered  by  carrier,  at  yards  infected  by  Texas  fever, 
admissibility  of  evidence  of  a  notice  given  by  plaintiff  to  car- 
rier as  to  what  the  former  intended  to  do  with  the  cattle  after 
it  learned  of  their  infection,  and  jfiyinR  carrier  right  to  make 
other  disposition  thereof  if  not  satisfied.  Dorr  Cattle  Co.  v. 
Chicago  &  G.  W.  Ry.  Co.  (Iowa),  p.  399,  vol.  41  (18  R  R  R). 

Question  for  jury  where  shipper  unloading  car  failed  to  see  ap- 
proaching train.  Brown  v.  Pontiac,  O.  N.  R.  Co.  (Mich.),  p. 
644,  vol.  31   (8  R  R  R). 

Question  for  jury  whether  plaintiff's  agent  knew  of  defect  in 
car  at  time  he  loaded  stock.  Nevius  v.  Chicago  St.  P.  &  M. 
Ry.   Co.   (Wis.),  p.  65,  vol.  41   (18  R  R   R). 

Question  for  jury,  whether  shipper  had  right  to  assume  that 
car  had  been  delivered  to  him.  Brown  v.  Pontiac,  O.  &  N.  R. 
Co.  (Mich.),  p.  644,  vol.  31  (8  R  R  R). 

Shipper  cannot  complafh  of  injury  to  stock  due  to  his  own  neg- 
ligence in  caring  for  them.  Chicago,  etc.,  R.  Co.  v.  Schuldt 
(Neb.),  p.  584,  vol.  28  (5  R  R  R). 

Shipper  not  barred  from  recovery  for  carrier's  neglect  to  care 
for  stock  in  its  pens  by  the  fact  that  he  had  neglected  to 
water  them  prior  to  delivery.  Lackland  v,  Chicago  &  A.  Ry. 
Co.  (Mo.),  p.  414,  vol.  34  (11  R  R  R). 

Shipper's  failure  to  accompany  stock,  according  to  contract,  no 
defense  to  carrier's  liability  for  injuries  to  the  stock,  unless 
such  failure  contributed  thereto.  Louisville  &  N.  R.  Co.  v. 
Smitha   (Ala.),  p.  775,  vol.  42  (19  R  R  R). 

Sufficiency  of  evidence.  O'Mallv  v.  Great  Northern  Ry.  Co. 
(Minn.),  p.  180,  vol.  27  (4  R  R  K). 

Using  pens  provided  by  carrier.  Lackland  v.  Chicago  &  A.  Ry. 
Co.   (Mo.),  p.  414.  vol.  34  (11  R  R  R). 

Conversion. 

Conversion  of  freight,  unauthorized  delivery  constituted.  Webb 
V.  Southern  Ry.  Co.   (Ala.),  p.  26,  vol.  43   (20  R  R  R). 

Damages. 

Defective  car,  finding  not  warranted.  Central  of  Georgia  R. 
Co.  V.  James  (Ga.).  p.  1,  vol.  32  (9  R  R  R). 

Expenses  in  restoring  cattle,  so  as  to  make  them  marketable, 
was  recoverable  against  the  carrier.  Chicago,  I.  &  Ry.  Co.  v. 
Woodward  (Ind.),  p.  7,  vol.  40  (17  R  R,R). 

In  absence  of  evidence  of  class  and  condition  of  the  live  stock, 
damages  cannot  be  awarded  for  a  claimed  decline  in  the  mar- 
ket pric'e  of  stock  of  the  general  description  of  that  which  the 
carrier  refused  to  accept  and  transport.  Chicago,  B.  &  Q.  Ry. 
Co.  V.  Todd  (Neb.),  p.  113,  vol.  42  (19  R  R  R). 

Instruction,  authorizing  recovery  of  expenses  for  feeding  rend- 
ered necessary  by  condition  of  sheep  at  place  of  delivery,  was 
erroneous,  as  allowing  double  damages.  Nf:^lson  v.  Great 
Northern  Ry.  Co.  (Mont.),  p.  311,  vol.  32  (9  R  R  R). 

Loss  of  weight  and  market  value  during  delay  were  recoverable 
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under  count  in  Code  form,  in  absence  .of  stipulation  in  con- 
tract for  different  measure  of  damages.  Webb  v.  Southern 
Ry.  Co.  (Ala.),  p.  26,  vol.  43  (20  R  R  R). 

Market  value,  instruction  on  subject  of  was  not  misleadinKi  be- 
cause of  evidence  and  oral  char|?e,  in  failing  to  take  into  con- 
sideration the  necessary  deterioration  in  the  animals  during 
their  journey.  Southern  Ry.  Co.  in  Kentucky  v.  Thomas 
(Ky.),  p.  759,  vol.  42   (19  R  R  R). 

Measure  of  dama^^es  for  failure  to  deliver  stock  in  reasonable 
time.  Sloop  v.  Wabash  R.  Co.  (Mo.),  p.  937,  vol.  25  (2  R 
R    R). 

Measure  of  dama^^es  for  injuries  to  stock  in  transit.  Cleveland, 
etc.,  R.  Co.  V.  Patton  (111.),  p.  336,  vol.  32  (9  R  R  R). 

Measure  of  damafsres  recoverable  against  connecting  carriers  for 
improper  treatment  of  cattle.  (julf,  C.  &  S.  F.  Ry.  Co.  v. 
Houghton    (Tex.),  p.   697,  vol.  26   (3   R  R   R). 

Misdelivery,  plaintiff  entitled  to  recover  sum  he  was  required 
to  pay  for  feeding  hogs  before  he  could  regain  possesion  of 
them.  Webb  v.  Southern  Ry.  Co.  (Ala.),  p.  26,  vol.  43  (20 
R   R   R). 

Misdelivery,  plaintiff  not  entitled  to  recover  expense  incurred 
by  him  on  trip  to  destination  of  hogs,  made  in  order  to  re- 
cover them.  Webb  v.  Southern  Ry.  Co.  (Ala.),  p.  26,  vol.  43 
(20  R  R   R). 

Misdelivery,  provision  of  contract  fixing  measure  of  damages 
was  not  applicable.  Webb  v.  Southern  Ry.  Co.  (Ala.),  p.  26, 
vol.  43   (20   R  R  R). 

Refusal  to  receive  and  transport  live  stock,  carrier  liable  for 
expense  of  keeping  stock,  caused  by  the  delay,  and  conse- 
quent difference  of  in  market  price.  Chicago,  B.  &  Q.  Ry.  Co. 
V.  Todd  (Neb.),  p.  113,  vol.  42   (19  R  R  R). 

Shipper  cannot  recover  for  dan^ages  to  shipment  from  failure  to 
furnish  proper  car,  where  such  ground  of  negligence  was  not 
alleged  in  declaration.  Moore  v.  Baltimore  &  O.  R.  Co.  (Va.), 
p.  256,  vol.  37   (14  R  R  R). 

Shipper,  injured  by  fall  into  ditch  on  carrier's  premises,  was  en- 
titled to  recover  only  actual  damages.  Southern  Ry.  Co.  in 
Kentucky  v.  Goddard  (Xy.),  p.  116,  vol.  42  (19  R  R  R). 

Degree  of  Care.  • 

Assumption  of  all  risks  except  those  from  act  of  God  or  public 
enemy.  Herring  z'.  Chesapeake  &  W.  R.  Co.  (Va.),  p.  262, 
vol.  32  (9  R  R  R). 

Care  required  in  furnishing  pens.  Lackland  v.  Chicago  &  A. 
Ry.   Co.    (Mo.),   p.  414,  vol.   34   (11   R   R   R). 

Carrier  not  responsible,  as  common  carrier,  but  only  as  bailee, 
for  stock  placed  in  its  stock  yards  for  subsequent  shipment, 
but  subject  to  right  of  shipper  to  remove  stock  from  the  pens 
for  feed  and  water  before  shipment  is  actually  made.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Powers  (Neb.),  p.  286,  vol.  41  (18  R 
R    R). 

Carriers  of  live  stock  not  insurers.  Louisville  &  N.  R.  Co.  r. 
Harned  (Ky.),  p.  115,  vol.  24  (1  R  R  R). 

Instructions.  Texas  &  P.  Ry.  Co.  v.  Tribble  (Tex.),  p.  32,  vol. 
26   (3  R   R  R). 

Liability  for  injury  to  live  stock  depending  upon  existence  of 
negligence.  Louisville  &  N.  R.  Co.  v.  Wathen  (Ky.),  p.  317, 
vol.  27  (4  R  R  R). 

Liability  for  loss  or  injury,  general  rule.  Chicago,  J.  &  L.  Ry. 
Co.  V.  Woodward  (Ind.),  p.  7,  vol.  40  (17  R  R  R). 

Responsibility  assumed  by  carrier  of  live  stock.  Louisville  & 
N.  R.  Co.  V.  Smitha  (Ala.),  p.  775.  vol.  42  (19  R  R  R). 
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Delay. 

Delays,  for  what  not  liable.  McKenzie  v.  Michigan  Cent.  R.  Co. 
(Mich.),    p.    830,    vol.    35    (12    R    R    R). 

Delay  in  transportation,  sufficiency  of  evidence.  Johnston  v. 
Chicago,  B.  &  Q.  R.  Co.  (Neb.),  p.  744,  vol.  32  (9  R  R  R). 

Delay  incident  to  ordinary  transportation,  definition.  Southern 
Pac.  Co.  V.  Arnett  (C.  C.  A.),  p.  538,  vol.  33   (10  R  R  R). 

Delay  in  shipment,  whether  negligent  or  not,  question  for  jury. 
Sloop  V.  Wabash  R.  Co.  (Mo.),  p.  937,  vol.  25  (2  R  R  R). 

Evidence  of  delay  not  admissible  under  complaint.  Central  of 
Georgia  Ry.  Co.  v.  James  (Ga.),  p.  1,  vol.  32  (9  R  R  R). 

In  action  for  injuries  from  delay  in  transportation,  the  refusal 
of  an  instruction  that  each  of  the  delays  must  be  considered 
by  itself,  and  that  the  fact  that,  if  the  first  delay  had  not 
taken  place,  the  second  might  have  been  avoided,  would  not 
impose  a  liability  on  defendant  for  the  second  delay,  as  the 
first  would  not  then  be  the  proximate  cause,  was  not  error. 
Northern  Pac.  Ry.  Co.  v.  Kempton  (C  C.  A.),  p.  542,  vol.  41 
(18  R  R  R). 

Instruction  as  to  carrier's  knowledge  of  storm  when  accepting 
shipment  warranted  by  evidence.  Nelson  v.  Great  Northern 
Ry.  Co.  (Mont.),  p.  311,  vol.  32  (9  R  R  R). 

Insufficiency  of  evidence  of  nejrligence  where  it  was  necessary 
to  hold  cattle  on  account  of  sickness  and  death  of  one  of 
them.  Lewis  v.  Pennsylvania  R.  Co.  (N.  J.),  p.  731,  vol.  32 
(9  R  R  R). 

Intervention  of  legal  holiday  as  a  defense.  Pennsylvania  R.  Co. 
V.  Naive  (Tenn.),  p.  126,  vol.  35  (12  R  R  R). 

Judicial  notice  of  increase  in  traffic,  in  action  for  delay.  Chinn 
V,  Chicago  &  A.  Ry.  Co.  (Mo.),  p.  289,  vol.  31  (8  R  R  R). 

Liability  for  delay.  Nelson  v.  Great  Northern  Ry.  Co.  (Mont.), 
p.  311,  vol.  32  (9  R  R  R). 

Not  error  to  instruct,  in  action  for,  that  the  delay  afforded  rea- 
sonable evidence,  in  absence  of  explanation,  that  accident 
arose  from  want  of  care,  though  contract  provided  that  car- 
rier should  not  be  liable  for  injuries  to  the  stock  unless  the 
same  were  immediately  caused  by  misconduct  or  actual  neg- 
ligence of  the  carrier,  its  agents,  servants,  or  employees.  North- 
ern Pac.  Ry.  Co.  v.  Kempton  (C.  C.  A.),  p.  542,  vol.  41  (18 
R  R   R). 

Not  liable  for  delay  in  delivery  where  delivery  was  made 
as  soon  as  authority  of  shipper's  employees  to  receive  was 
ascertained.  Moore  v.  Baltimore  &  O.  R.  Co.  (Va.),  p.  256, 
vol.  37  (14  R  R  R). 

Presumption  of  negligence  from  delay.  Bosley  v.  Baltimore  & 
O.  R.  Co.  (W.  Va.),  p.  458,  vol.  33  (10  R  R  R). 

Proof  iustified  instruction  that  jury  might  consider  certain  evi- 
dence relating  to  the  question  whether  cattle  being  transported 
in  a  number  greater  than  10  car  loads  were  or  were  not  hauled 
by  regular  freight  trains,  or  trains  gotten  up  specially  for  the 
purpose  of  transporting  them,  in  action  for  delay.  Northern 
Pac.  Ry.  Co.  v.  Kempton  (C.  C.  A.),  p.  542,  vol.  41  (18  R  R  R). 

Proper  to  refuse  to  charge  that  the  stock  was  not  confined  in 
the  cars  an  unreasonable  time;  the  question  being  a  mixed 
one  of  law  and  fact.  Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.), 
p.  775,  vol.  42  (19  R  R  R). 

Proximate  cause  where  delay  from  storm  after  negligent  delay. 
Hcrrine  v.  Chesapeake  &  W.  R.  Co.  (Va.),  p.  262,  vol.  32  (9 
R   R  R). 

Question  for  jury,  rebuttal  of  presumption  of  negligence  from 
delay.  Bosley  v.  Baltimore  &  O.  R.  Co.  (W.  Va.),  458,  vol. 
33  (10  R  R  R). 
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Question  for  jury  whether  delay  caused  by  "car  famine."  Chinn 
V.  Chicago  &  A.  Ry.  Co.  (Mo.),  p.  289,  vol.  31  (8  R  R  R). 

Request  to  charge  that  carrier  was  not  bound  to  transport  the 
stock  on  its  fast  train  was  properly  refused  as  misleading. 
Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.),  p.  775,  vol.  42  (19 
R  R   R). 

Request  to  charge  that  plaintiff  could  not  recover  for  delay  in 
delivery  was  properly  refused  as  not  warranted  by  the  evi- 
dence. Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.),  p.  775,  vol. 
42   (19   R  R   R). 

Storm  no  excuse  where  carrier  had  knowledge  of  it  before  ac- 
cepting shipment.  Nelson  v.  Great  Northern  Ry.  Co.  (Mont), 
p.  311,  vol.  32  (9  R  R  R). 

Sufficiency  of  complaint  in  action  for  injury  from  exposure  to 
storms  after  negligent  delay  in  shipping.  Nelson  v.  Great 
Northern  Ry.  Co.  (Mont.),  p.  311,  vol.  32  (9  R  R  R). 

Sufficiency  of  evidence  to  establish  liability,  in  action  for  delay. 
Chinn  v.  Chicago  &  A.  Ry.  Co.  (Mo.),  p.  289,  vol.  31  (8  R 
R   R). 

Validity  of  contract  providing  for  care  jof  stock  by  shipper  even 
during  delay.  Lewis  v.  Pennsylvania  R.  Co.  (N.  J.),  p.  731, 
vol.  32  (9  R  R  R). 

Delivery  by  Carrier. 

Carrier  not  liable  for  nondelivery  to  person  designated  by  mort- 
gagor, where  the  cattle  were  consigned  by  mortgagee  to  com- 
mission firm  in  order  to  protect  payment  of  mortgage  debt. 
Johnson  v.  Chicago  B.  &  Q.  R.  Co.  (Neb.),  p.  744,  vol.  32  (9 
R   R   R). 

Carriers  only  required  to  place  live  stock  in  suitable  pens  in 
delivering.  Central  Stock-  Yards  Co.  v.  Louisville  &  N.  R. 
Co.  (C.  C.  A.),  p.  259,  vol.  28  (5  R  R  R). 

Common  carrier  not  liable  to  mortgagor  for  diversion  of  prop- 
erty delivered  to  mortgagee  upon  breach  of  conditions.  John- 
ston V,  Chicago,  B.  &  Q.  R.  Co.  (Neb.),  p.  744,  vol.  32  (9  R 
R   R). 

Delivery  of  car  to  shipper  where  no  formal  delivery.  Brown  v. 
Pontiac.  O.  &  N.  R.  Co.  (Mich.),  p.  644,  vol.  31  (8  R  R  R). 

Delivery  to  consignee,  reasonable  time  the  measure  of  duty  in 
absence  of  stipulation.  Southern  Ry.  Co.  in  Kentucky  v. 
Bailey  Bros.  (Ky.),  p.  494,  vol.  34  (11  R  R  R). 

Duty  of  carrier  to  deliver  stock  to  consignee  in  inclosed  yards, 
convenient  to  place  of  unloading.  Reynolds  v.  Great  North- 
ern Ry.  Co.  (Wash.),  p.  70,  vol.  43   (43  R  R  R). 

What  is  reasonable  time  in  absence  of  stipulation.  Southern 
Ry.  Co.  in  Kentucky  v.  Railey  Bros.  (Ky.),  p.  494,  vol.  34 
(11   R   R   R). 

Delivery  to  Carrier. 

Lackland  v.  Chicago  &  A.  Ry.  Co.  (Mo.),  p.  414,  vol.  34  (11 
R    R    R). 

Question  for  jury  whether  it  was  intended  by  the  parties,  the 
shippers  and  the  traveling  freight  agent,  that  the  proposition 
from  the  latter  might  be  accepted  by  shipping  the  stock  without 
any  other  notice  than  that  of  the  shipment  itself  and  notification 
sent  to  the  carrier  at  the  time  of  shipping.  Baker  &  Pennis- 
ton  V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  p.  607,  vol.  34  (11  R 
R  R). 
Duty  of  carrier  to  feed,  water,  and  exercise  stock,  where  it  knew 

that   no    representative   of   shipper   was   accompanying  stock,   as 

required    by   the   contract.      Louisville    &   N.*  R.    Co.   v.    Smitha 

(Ala.),  p.  775,  vol.  42   (19   R  R  R). 
Duty  to  furnish  shipper  riding  on  free  pass  to  care  for  stock  safe- 
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passageway  from  car  to  station.     Chicago,   B.   &  Q.   R.   Co.  v. 

Troyer  (Neb.),  p.  797,  vol.  32  (9  R  R  R). 
Duty  to  give  shipper  opportunity  to  feed  and  water  in  absence  of 

request.     McKenzie  v.    Michigan   Cent.   R.    Co.    (Mich.),   p.   830, 

vol.  35  (12  R  R  R). 
Duty  to  receive  and  carry  as  affected  by  existence  of  void  state 

quarantine    line.      Ft.    Worth    &    D.    C.   Ry.    Co.  v.    Masterson 

(Tex.),  p.  764,  vol.  24  (1  R  R  R). 
Bstoppel  of  shipper  to  repudiate  contract  upon  which  he  based  his 

claim.     United  States  Express  Company  v.  Joyce  (Ind.),  p.  315, 

vol.  38  <15  R  R  R). 

Evidence. 

Admissibility  of  daily  reports  of  cattle  reloaded  at  Kansas  City 
from  southern  cattle  pens,  bearing  the  signatures  of  the  stock 
acrents,  enclosed  in  envelopes  addressed  to  the  government  vet- 
erinarian at  Des  Moines,  and  notifying  him  of  cattle  shipped 
in  quarantine.  Dorr  Cattle  Co.  v.  Chicago  &  G.  W.  Ry.  Co. 
(Iowa),  p.  399,  vol.  41  (18  R  R  R). 

Admission  of  evidence  to  show  nature  of  insecurity  of  pens 
under  general  allegation  as  to  insecurity.  Houtson  &  T.  C. 
Ry.  (:o.  V.  Trammell  (Tex.),  p.  685,  vol.  26  (3  R  R  R). 

Admissions  of  carriers  agent  as  to  reasonable  time  within  which 
to  deliver  to  consignee.  Southern  Ry.  Co.  v.  Carson  (U.  S.), 
p.   490.  vol.   34   (11    R   R   R). 

Competency  of  witness  to  testify  as  to  cause  of  condition  of 
stock.  San  Antonio  &  A.  P.  Ry.  Co.  v,  Barnett  (Tex.),  p.  789, 
vol.  24  (1  R  R  R). 

Competency  of  witness  to  testify  as  to  value  of  stock.  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Barnett  (Tex.),  p.  789,  vol.  24  (1 
R  R  R). 

Conversations  between  plaintiff  and  defendant's  agents  relative 
to  the  transportation  of  the  cattle,  in  the  course  of  such  trans- 
portation, as  res  gestae.  Louisville  &  N.  R.  Co.  v.  Landers 
(Ala.),  p.  96,  vol.  29  (6  R  R  R). 

Error  in  excluding  testimony  of  turfmen  as  to  value  of  horses. 
Louisville  &  N.  R.  Co.  v.  Frazee  (Ky.),  p.  22,  vol.  29  (6  R 
R   R). 

Evidence  as  to  cost  of  horse  inadmissible  in  action  for  its  loss. 
Gallier  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa),  p.  28,  vol.  26  (3  R 
R    R). 

Evidence  as  to  value  of  cattle  in  a  certain  vicinity,  as  ascer- 
tained by  the  witness  from  inquiry  of  cattle  raisers  in  that 
vicinity,  is  hearsay.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson  & 
Edwards  (Tex.),  p.  125.  vol.  42  (19  R  R  R). 

Expert  testimony  as  to  yalue  of  cattle.  Louisville  &  N.  R.  Co. 
V.  Landers  (Ala.),  p.  96,  vol.  29  (6  R  R  R). 

In  action  against  carrier  for  delay  in  transporting  cattle,  state- 
ment by  defendant's  conductor,  made  to  plaintiff,  during  the 
transportation,  in  response  to  a. question,  "why  don't  you  get 
over  the  road?"  "I  can't  get  any  where  with  this  dummy. 
They  should  have  known  better  than  to  send  it  out  this  kind 
of  weather,"  was  admissible  as  res  gestae.  Northern  Pac  Ry 
Co.  y.  Kcmpton  (C.  C.  A.),  p.  542,  vol.  41  (18  R  R  R). 

In  action  for  breach  of  contract  for  shipment  of  cattle,  plaintiff's 
testimony  in  chief  entitled  defendant  to  ask  him  on  cross- 
examination  what  he  paid  for  the  cattle  when  he  purchased 
?^<?^'t^'^^  ^^^  °^  shipping  them  to  destination.  Gulf,  C 
&  S.  F.  Ry.  Co.  V.  Jackson  &  Edwards  (Tex.),  p.  125.  vol  42 
(19  R   R  R).  ,  F  ,        .     ~ 

Opinion   evidence  as    to  injury   to  cattle   in   transit.     St.    Louis 
1.  M.  &  S.  Ry.  Co.  V.  Jacobs  (Ark.),  p.  314,  vol.  27  (4  R  R  R) 
i'arol  evidence  was  admissible  to  show  that  it  was  customary  to 

ID-19 


290  GENERAL  INDEX 

CARRIERS  OF  LIVE  STOCK— Continued. 

furnish  an  ihdependent  train  for  the  transportation  of  stock, 
amounting  to  ten  cars  or  upwards,  when  demanded.  North- 
ern Pac.  Ry.  Co.  v.  Kempton  (C.  C.  A.),  p.  542,  vol.  41  (18 
R  R  R). 

Pedigree  of  horses.     Louisville  &  N.  R.  R.  Co.  v.  Frazee  (Ky.), 
p.  22,  vol,  29  (6  R  R  R). 

Waybill   was   not   evidence   of   contract  for   through    transporta- 
tion.    Herring  v.  Chesapeake  &  W.  R.  Co.   (Va.),  p.  262,  vol. 
32  (9   R  R  R). 
Filing  claim  for  loss  or  damage,  instruction  as  to  effect  of  failure 

to  file  properly  refused  as  not  warranted  by  evidence.     Baltimore 

&  O.  T.  R.  Co.  V.  Hubbard  (Ohio),  p.  71,  vol.  39  (16  R  R  R). 
Gross   negligence   causing   injuries    to    horses   in   transit.     Chicago 

&  N.  W.   Ry.  Co.  V.  Calumet  Stock  Farm   (111.),  p.   192,  vol.  24 

(1  R  R  R). 
Infected  yards,    railroad*s    knowledge    of   was   question   for    jury, 

where    there   was    evidence    that    it   had   unloaded    there    several 

cars  of  "ticky"  cattle,  under  quarantine  regulations.     Dorr  Cattle 

Co.  V.  Chicago  &  0.  VV.  Ry.  Co.   (Iowa),  p.  399,  vol.  41  (18  R 

R   R). 
Injuries   from    natural   propensities   of   animals,    liability.    Lewis  v. 

Pennsylvania  R.  Co.   (N.  J.),  p.  731,  vol.  32   (18  R  R  R). 
Instruction  that  carrier  owed  no  duty  to  guard  the  animals  against 

fever  was  properly  refused,  as  exempting  carrier  from  liability. 

though  the  fever  resulted  from  its  negligence.     Louisville  &  X. 

R.  Co.  V.  Smitha   (Ala.),  p.  775,  vol.  42   (19   R  R  R). 
Instruction    was    erroneous    in    eliminating    the    question    whether 

carrier  was  negligent  in  not  furnishing  a  suitable  place  for  un- 
loading  stock   and    in   the   use    of   appliances    at   hand.     Illinois 

Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  p.  823,  vol.  42  (19  R  R  R). 
Insufficiency   of    alternative    allegations    of   negligence.      Louisville 

&  N.  R.  Co.  V,  Duncan  &  Orr  (Ala.),  p.  144,  vol.  31  (8  R  R  R). 
Insufficiency  of  evidence  as   to  cause   of  injuries  to  live   stock  in 

transit.     Western   Maryland  R.  Co.  v.  Landis   (Md.),  p.  20,  vol. 

29   (6  R  R  R). 
Insufficiency  of  evidence  of  failure  to  "wet  down"  hogs.     Peterson 

V.  Chicago,  M  &  St.  P.  Ry.  Co.   (S.  Dak.),  p.  48,  vol.  41  (18  R 

R   R). 
Insufficiency   of    evidence   that    failure    to    "wet    down"    hogs   was 

proximate  cause  of  injuries.     Peterson  v.  Chicago,  M.  &  St.  P. 

Ry.  Co.  (S.  Dak.),  p.  48,  vol.  41  (18  R  R  R). 
Judicial   notice  that  Texas  or  splenitic  fever  is  infectious   or  con- 
tagious; and    a    railroad    transporting    cattle    is    also    chargeable 

with  notice  of  that  fact.     Dorr  Cattle  Co.  v.  Chicago  &  G.  W. 

Ry.  Co.  (Iowa),  p.  399,  vol.  41  (18  R  R  R). 
Liability   for   death    by   disease.      Klair   v.   Wilmington    Steamboat 

Co.  (Del.),  p.  821,  vol.  30  (7  R  R  R). 
Liability  for  refusal  to  receive  and  carry,  as  affected  by  existence 

of  void   state   quarantine   line.     Ft.   Worth   &   D.   C.   Ry.   Co.  r. 

Masterson  (Tex.),  p.  764,  vol.  24  (1   R  R  R). 
Liability  to  separate  penalty  for  each  animal  under  N.  Car,  Code 

providing  penalty  for  refusing  to  ship.     Carter  v.  VVilmington  & 

W.  R.  Co.  (N.  Car.),  p.  131,  vol.  24  (1  R  R  R). 
Liability  where  cattle  were  placed  in  insecure  pen  at  midnight  as 

affected   by   plaintiff's   refusal    to    receive   them   and   pay   freight 

charges.     Houston  &  T.  C.  Ry.  Co.  v.  Trammell  (Tex.),  p.  685. 

vol.  26  (3  R  R  R).. 

Limiting   Liability. 

Absence  of  assent  to  bill  of  lading.     Chicago  &  N.  W.  R.  Co.  v. 

Calumet  Stock  Farm  (111.),  p.  162,  vol.  24  (1  R  R  R). 
Additional  notice  of  other  injuries  within  reasonable  time  after 

discovery  where  cattle  had  been  removed.     Louisville  &  N.  R. 

Co.  V.  Landers  (Ala.),  p.  96,  vol.  29  (6  R  R  R). 
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Agreed  valuation  of  cattle  and  exemption  from  liability  for  in- 
jury to  caretaker,  contract  was  divisible  in  its  provisions,  and 
if  one  of  them  was  pfood,  it  could  be  sustained,  although  the 
other  was  condemned  as  illegal.  Sprigg's  Adm'r  v.  Rutland  R. 
Co.   (Vt.),  p.  628,  vol.  40   (17   R  R  R). 

Agreement  as  to  value.  Central  of  Georgia  Ry.  Co.  v.  Glascock 
&  Warfield  (Ga.),  p.  292,  vo4.  32   (9  R  R  R);  Nelson  v.  Great 

Northern  Ry.  Co.  (Mont.),  p.  311,  vol.  32  (9  R  R  R) ;  Normile 
V.  Oregon  R.  &  Nav.  Co.  (Ore.),  p.  306,  vol.  28  (5  R  R  R). 

Amount  of  liability  limited,  validity  of  stipulation.  Atlantic 
Coast  Line  R.  Co.  v.  Dexter  (Fla.),  p.  787,  vol.  42  (19  R  R  R). 

Bona  fide  valuation,  whether  question  for  jury,  or  whether 
proper  for  court  to  construe  contract.  Central  of  Georgia  Ry. 
Co.  V.  Hall  (Ga.),  p.  741,  vol.  42  (19  R  R  R). 

Burden  of  proving  assent  to  contract.  Cleveland,  etc.,  R.  Co. 
V.  Patton  (111.),  p.  336,  vol.  32  (9  R  R  R). 

Burden  on  carrier  to  prove  that  injury  to  live  stock  shown  by 
plaintiff's  evidence  did  not  result  from  negligence  on  part  of 
its  employees,  pr  that  it  was  within  one  of  the  specified  ex- 
ceptions to  the  contract  of  affreightment.  Louisville  &  N.  R. 
Co.  V.  Smitha   (Ala.),  p.  775,  vol.  42  (19  R  R  R). 

Burden  on  carrier  to  show  that  any  injury  to  cattle  resulted 
from  an  excepted  cause  for  which  it  was  not  liable  under  the 
contract.  Kansas  City  M.  &  B.  R.  Co.  v.  Heard  (Miss.),  p. 
755.  vol.  42  (19  R  R  R). 

Burden  on  shipper  to  prove  that  loss  did  not  result  from  negli- 
gence. Morse  v.  Canadian  Pac.  Ry.  Co.  (Me.),  p.  296,  vol.  32 
(9  R  R  R). 

Carrier  cannot  free  itself  of  the  duty  to  furnish  proper  cars. 
Lake  Erie  &  W.  R.  R.  Co.  v,  Holland  (Ind.),  p.  735,  vol.  32 
(9   R  R  R). 

Carrier  of  live  stock  may  by  special  contract  so  limit  its  liability 
that  it  will  be  liable  only  in  the  event  that  it  is  guilty  of  gross 
negligence.  Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  p.  741, 
vol.  42  (19  R  R  R). 

Common  carrier  cannot,  even  in  part,  exempt  itself  from  liabil- 
ity for  injury  from  negligence,  even  in  consideration  of  lower 
tariff.  Normile  v.  Oregon  R.  &  Nav.  Co.  (Ore.),  p.  306,  vol. 
28  (5  R  R  R). 

Common-law  liability  may  be  limited,  but  carrier  cannot  exempt 
itself  by  contract  from  liability  for  negligence  of  its  servants. 
Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.),  p.  775,  vol.  42  (19  R 
R    R). 

Consideration  essential.  Lake  Erie  &  W.  R.  R.  Co.  v.  Holland 
(Ind.),  p.  735,  vol.  32   (9  R  R  R). 

Consignee  was  entitled  to  show  that  contract  was  not  binding 
on  him  because  not  signed  by  shipper  until  after  injury  to 
horse,  and  on  agreement  that  it  should  not  affect  rights  of 
consignee.  Frasier  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.), 
p.  768.  vol.  42   (19  R  R  R). 

Contract  limiting  liability  by  fixing  value  of  horse  not  against 
public  policy.  Southern  Ry.  Co.  v.  Jones  (Ala.),  p.  725,  vol. 
24   (1   R  R   R). 

Contract  of  shipment  cannot  be  varied  by  evidence  of  custom. 
McMillan  v.  American  Exp.  Co.  (Iowa),  p.  453,  vol.  33  (10 
R   R    R). 

Delay  in  transportation  of  hogs,  sufficiency  of  evidence  of  negli- 
gence, where  they  were  exposed  to  the  sun  and  were  in  transit 
over  28  hours  without  being  fed  or  watered,  as  required  by  act 
of  congress,  so  as  to  render  carrier  liable,  notwithstanding 
special  contract  limiting  liability.  Nashville,  C.  &  St.  L.  Ry.  v. 
Stone  &  Haslett  (Tenn.),  p.  88,  vol.  41  (18  R  R  R). 
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Duty  to  feed  stock  during  delay.  Seaboard  &  R.  R.  Co.  z'. 
Cauthen  (Ga.),  p.  513,  vol.  25  (2  R  R  R). 

Effect  of  shipper's  agreement  to  care  for  stock  while  in  transit. 
Central  of  Georgia  Ry.  Co,  v.  James  (Ga.),  p.  1,  vol.  32  (9 
R  R  R). 

Exemption  from  liability  for  loss  caused  by  violation  of  federal 
statute  forbidding  confineipent  of  stock  in  cars  for  longer 
period  than  28  consecutive  hours  without  unloading,  validity 
of  contract.  Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  p. 
70  vol.  43  (20  R  R  R). 

Failure  of  shipper  to  send  person  in  charge,  according  to  con- 
tract, did  not  release  carrier  from  liability  on  account  of  de- 
fects in  cars  known  to  carrier  but  hidden  from  shipper  select- 
ing them.  Lake  Erie  &  W.  R.  Co.  v.  Holland  (Ind.),  p.  735, 
vol.  32  (9  R  R  R). 

Failure  to  read  contract.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Bar- 
nett  (Tex.).,  p.  789,  vol.  24  (1   R  R  R). 

Federal  court  would  not  enforce  stipulation  in  contract  provid- 
ing a  60  day  limitation  for  an  action  thereon,  which  was  void 
under  express  provisions  of  Civ.  Code  Mont.  §  2245,  though  it 
was  not  prohibited  by  laws  of  Minnesota,  where  contract  was 
made.  Northern  Pac.  Ry.  Co.  v.  Kempton  (C.  C.  A.),  p.  542, 
vol.  41  (18  R  R  R). 

Fixing  value  in  consideration  of  lower  rate,  validity  of  contract. 
Baltimore  &  O.  R.  Co.  v.  Hubbard  (Ohio),  p.  71,  vol.  39  (16 
R  R  R). 

Freeing  itself  by  contract  from  its  usual  common  law  duties  does 
not  change  the  true  character  of  a  carrier's  employment;  and 
it  is  a  public  carrier  still.  Lake  Erie  &  W.  R.  Co.  v.  Holland 
(Ind.),  p.  735,  vol.  32  (9  R  R  R). 

In  action  by  consignee  for  injuries  to  freight  shipped  from 
foreign  state,  contract  must  be  construed  according  to  laws 
of  state  in  which  it  was  executed.  Frasier  v.  Charleston  &  W. 
C.  jRy.  Co.  (S.  Car.),  p.  768,  vol.  42.(19  R  R  R). 
.  Injuries  from  viciousness  of  animals  or  defects  in  car.  Rags- 
dale,  Harper  &  Weathers  v.  Southern  Ry.  Co.  (Ga.),  p.  120, 
vol.  35  (12  R  R  R). 

Invalidity  of  contract,  sufficiency  of  allegations.  Lake  Erie  & 
W.  R.  Co.  V.  Holland  (Ind.),  p.  735,  vol.  32  (9  R  R  R). 

Lex  loci  governs  as  to  validity  of  exemption  clause.  (Cleveland, 
etc.,  Ry.  Co.  v.  Druien  (Ky.),  p.  447,  vol.  34  (11  R  R  R). 

Liability  limited  to  that  of  private  carrier  for  hire  in  considera- 
tion of  reduced  rate.  Central  of  Georgia  Ry.  Co.  v.  Glascock 
&  Warfield  (Ga.),  p.  292,  vol.  32  (9  R  R  R). 

Liability  on  account  of  hidden  defects,  known  to  carrier,  in  car 
selected  by  shipper  under  special  contract.  Lake  Erie  &  W. 
R.  Co.  V.  Holland  (Ind.),  p.  735,  voj.  32  (9  R  R  R). 

Limiting  liability  to  expense  incurred  by  reason  of  negligent  de- 
lay, effect  of  contract.  Bosley  v.  Baltimore  &  O.  R.  Co. 
(W.  Va.),  p.  458,  vol.  33  (10  R  R  R). 

Market  value  of  hoRS  lost  in  shiomcnt  was  admissible  notwith- 
standing a  contract  limiting  liability  for  their  loss  to  $5  each, 
where  the  validity  of  the  contract,  as  to  consideration  and 
otherwise,  was  in  issue,  and  the  court  charged  that,  if  contract 
was  valid,  the  recovery  should  be  limited  to  $5  each.  Nash- 
ville C.  &  St.  L.  Ry.  V.  Stone  &  Haslett  (Tenn.).  p.  88.  vol. 
41  ri8  R  R  R). 

May  limit  liability  for  losses  not  resulting  from  negligence 
Morse  v.  Canadian  Pac.  Ry.  Co.  (Me.),  p.  296,  vol.  32  (9  R 
R  R). 

Negligence.  Paul  v.  Pennsylvania  R.  Co.  (N.  J.),  p.  586,  vol. 
33   (10  R  R  R). 

Nonsuit  properly  granted  where  damage  was  from  risk  assumed 
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by   shipper.     Rajfsdale,    Harper   &  Weathers  v.   Southern   Ry. 
Co.  (Ga.),  p.  120.  vol.  35  (12  R  R  R). 

Notice  of  claim  for  damages,  validity  of  stipulation  limiting 
time  within  which  it  may  be  made.  Eckert  v.  Pennsylvania  R. 
Co.  (Pa.),  p,  475,  vol.  41  (18  R  R  R). 

Notice  of  injury,  validity  of  stipulation.  Southern  Ry.  Co.  v. 
Adams  (Ga.),  p.  912.  vol.  27  (4  R  R  R). 

Parol  evidence  to  vary  written  contract.  O'Mally  v.  Great 
Northern  Ry.  Co.  (Minn.),  p.  180,  vol.  27  (4  R  R  R). 

Partial  loss,  shipper  entitled  to  recover  such  proportion  of  actual 
loss  as  the  declared  value  of  shipment  bore  to  actual  value, 
where  horses  sold  for  full  declared  value.  United  States  Ex- 
press Company  v.  Joyce  (Ind.),  p.  315,  vol.  38  (15  R  R  R). 

Plaintiff,  having  sued  defendant  as  common  carrier,  on  its  com- 
mon law  liability,  and  a  valid  contract  limiting  its  liability  to 
a  stipulated  value  appearing,  there  is  a  fatal  variance.  Normile 
V.  Oregon  R.  &  Nav.  Co.  (Ore.),  p.  306,  vol.  28  (5  R  R  R). 

Power  to  limit  liability.  O'Malley  v.  Great  Northern  Ry.  Co. 
(Minn.),  p.  180,  vol.  27  (4  R  R  R). 

Presumotion  that  question  was  properly  submitted  to  the  jury. 
Southern  Ry.  Co.  v.  Horner  (Ga.),  p.  47,  vol.  2(5  (3  R  R  R). 

Reduced  rate  a  sufficient  consideration.  Lake  Erie  &  W.  R.  Co. 
V.  Holland  (Ind.),  p.  735,  vol.  32  (9  R  R  R). 

Reduced  rate,  bill  of  lading  not  conclusive,  but  facts  may  be 
shown  by  parol  evidence.  Lake  Erie  &  W.  R.  Co.  v.  Holland 
(Ind.),  p.  735,  vol.  32  (9  R  R  R). 

Reduced  rates  as  consideration.  Mears  v.  New  York,  etc.,  R. 
Co.  (Conn.),  p.  668,  vol.  26  (3  R  R  R). 

Right  to  limit  liability.  Morse  v.  Canadian  Pac.  Ry.  Co.  (Me.), 
p.  296,  vol.  32  (9  R  R  R). 

Right  to  limit  liability  for  delay  under  Montana  statute.  Nel- 
son V.  Great  Northern  Ry.  Co.  (Mont.),  p.  311,  vol.  32  (9 
R  R  R). 

Shipper  agreeing  to  care  for  stock.  Chicago,  etc.,  R.  Co.  v. 
Schuldt   (Neb.),  p.  584,  vol.  28  (5  R  R  R). 

Shipper  not  bound  by  clause  of  accepted  bill  of  lading  fixing 
value  of  horse.  Louisville  &  N.  R.  (io.  v.  Frazee  (Ky.),  p.  22, 
vol.  29  (6  R  R  R). 

Special  contract  merely  constitutes  a  defense  in  so  far  as  ex- 
emptions from  liability  which  it  creates  are  valid;  and  does 
not  prevent  shipper  from  maintaining  action  for  breach  of 
common  law  duties.  Nelson  v.  Great  Northern  Ry.  Co. 
(Mont.),  p.  311,  vol.  32   (9  R  R  R). 

Under  special  contract  making  it  the  duty  of  shipper  to  unload 
horse,  if  agent  of  carrier  is  present  and  assisting  in  unloading 
the  horse  in  unsafe  way,  and  the  animal  is  injured,  the  carrier 
is  liable.  Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  p.  823, 
vol.  42  (19  R  R  R). 

Validity  of  agreement  as  to  value  of  property  to  be  transported. 
Central  of  Georgia  Ry.  Co.  z'.  Hall  (Ga.),  p.  741,  vol.  42,  (19 
R  R  R). 

Valuation  in  contract  of  each  horse  was  for  the  purpose  of  de- 
termining carriage  rate,  while  valuation  of  whole  lot  was  in- 
tended to  fix  basis  of  liability.  United  States  Express  Com- 
pany t'.  Joyce   (Ind.),  p.  315,  vol.  38   (15  R  R  R). 

Valuation  of  freight,  evidence  was  not  sufficient  to  show  fraud 
by  shipper.  Central  of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  p.  741, 
vol.  42  (19  R  R  R). 

Valuation  of  property  to  be  transported,  effect  of  mere  general 
limitation  as  to  value  expressed  in  bill  of  lading.  Central  of 
Georgia  Ry.  CJo.  r.  Hall  (Ga.),  p.  741,  vol.  42  (19  R  R  R). 

Waiver  of  condition  requiring  written  notice  of  claim  for  injury 
to  live  stock.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Jacobs  (Ark.), 
p.  314,  vol.  27   (4  R  R  R). 
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Where  contract  exempted  carrier  from  liability  for  injuries 
other  than  those  caused  by  fraud  or  gross  negligence,*  it  was 
admissible  for  carrier  to  plead  and  prove  that  its  engineer 
causing  the  wreck  from  which  the  loss  resulted  became  sud- 
denly insane,  and  consequently  caused  the  accident.  Central 
of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  p.  741,  vol.  42  (19  R  R  R). 

Where,  in  action  to  recover  for  injury  to  freight  shipped  from 
foreign  state,  carrier  sets  up  special  contract,  consignee  may 
show  that  contract  was  void  under  laws  of  foreign  state  with- 
out pleading  such  laws.  Frasier  v.  Charleston  &  W.  C.  Ry. 
Co.  fS.  Car.),  p.  768,  vol.  42  (19  R  R  R). 

Where  it  was  agreed  that  the  value  for  which  carrier  should  be 
liable  should  not  exceed  $5  for  each  hog,  while  their  real  value 
was  two  or  three  times  that  amount,  the  stipulation  was  void. 
Nashville,  C.  &  St.  L.  Ry.  v.  Stone  &  Haslett  (Tenn.),  p.  88. 
vol.  41  (18  R  R  R).  " 

Where  it  was  agreed  that  the  value  for  which  the  carrier  should 
be  liable  should  not  exceed  for  a  "horse  or  mule  $100,  cattle 
$30  each,  *  ♦  *  other  animals  at  $5  each",  the  term  *'other 
animals"  included  hogs.  Nashville,  C.  &  St.  L.  Ry.  v.  Stone  & 
Haslett   (Tenn.),   p.  88,  vol.   41   (18   R  R   R). 

Where  special  contract  was  denied,  instruction  that  shipper 
satisfied  special  contract  limiting  carrier's  liability  by  accepting 
reduced  rates  was  properly  refused.  Illinois  Cent.  R.  Co.  r. 
Cane's  Adm'x   (Ky.),  p.  823,  vol.  42   (19   R  R  R). 

Where,  under  bill  of  lading  requiring  notice  of  injury  before 
removal,  the  only  notice  given  to  carrier  as  to  death  of  the 
cattle  was  for  certain  cattle  that  had  died  before  removal,  re- 
covery could  not  be  had  for  cattle  that  died  after  removal. 
Louisville  &  N.  R.  Co.  v.  Landers  (Ala.),  p.  96.  vol.  29  (6  R 
R  R). 

Whether  state  court  should  apply  law  of  place  of  contract  to 
controversy  respecting  right  of  common  carrier  to  limit  its 
liability  for  negligence  to  agreed  valuation  is  not  a  federal 
question.  Pennsylvania  R.  Co.  v.  Hughes  (U.  S.),  p.  764,  vol. 
32  (9  R  R  R). 

Whether  stipulation  was  reasonable.     O'Mally  v.  Great  Northern 
Ry.  Co.   (Minn.),  p.  180,  vol.  27.(4  R  R  R). 
Misdelivery,  carrier  not  relieved  from  liability  by  failure  of  shipper 

to  accompany  stock  and  unload,  as  provided  by  contract.     Webb 

V.  Southern  Ry.  Co.   (Ala.),  p.  26,  vol.  43  (20  R  R  R). 
Misdelivery,   contract   provision   requiring   shipper   to   give    certain 

notice  of  any  claim  for  damages  had  no  application.     Webb  r. 

Southern  Ry.  Co.  (Ala.),  p.  26,  vol.  43  (20  R  R  R). 
Misdelivery,  it  was  immaterial  to  carrier's  liability  that  it  was  en- 
titled to  retain  stock  until  freight  was  paid.     Webb  v.  Southern 

Ry.  Co.  (Ala.),  p.  26,  vol.  43   (20  R  R  R). 
Negligence,  question  for  jury  in  action  for  injury  to  race  horse  in 

transit.     Louisville  &  N.  R.  Co.  v.   Harned   (Ky.),  p.  113,  vol.  24 

(1  R  R  R). 
Negligence,   sufficiency   of   evidence.      O'Mallcy   v.    Great   Northern 

Ry.  Co.  (Minn.),  p.  180,  vol.  27   (4  R  R  R). 
No  liability  for  failure  to  feed  and  water  where  duty  assumed  bv 

shipper.     Paul   v.    Pennsylvania    R.    Co.    (N.   J.),   p.    586,   vol.  33 

(10  R  R  R). 
Notice   of  claim   given   within    reasonable   time   after   discovery  oi 

injury,    where    cattle   had    been    removed.      Louisville    &  X.  R- 

Co.  V,  Landers  (Ala.),  p.  96,  vol.  29  (6  R  R  R). 
Notice   of   claim   on   account   of   loss.     Nelson   v.    Great   Northern 

Ry.  Co.  (Mont.),  p.  311,  vol.  32  (9  R  R  R^. 
Notice  of  claim  was  sufficient  to  support  claim  for  cost  of  recover- 
ing   lost    cattle  and    depreciation   in    their    value.     Reynolds    v- 
'Great  Northern  Ry.  Co.  (Wash.),  p.  70,  vol.  43  (20  R  R  R). 
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Not   liable   where   storm   proximate    cause   of   injury.      Herring  v. 

Chesapeake  &  W.  R.  Co.  (Va.),  p.  262,  vol.  32  (9  R  R  R). 
Notwithstanding  stipulation    in    bill    of    lading    that    shipper    shall 

unload   stock,   carrier  undertaking  to   do   this   without   notice   to 

shipper  is  liable  for  negligence  therein.     Normile  v.   Oregon  R. 

&  Nav.  Co.  (Ore.),  p.  306,  vol.  28  (5  R  R  R). 

Pens. 

Sufficiency  of  was  a  question  for  the  jury.  Lackland  v.  Chicago 
&  A.  Ry.  Co.  (Mo.),  p.  414,  vol.  34  (11  R  R  R). 

Petition  alleging  that  carrier,  through  his  "carelessness  and  neg- 
ligence," placed  plaintiff's  cattle  in  certain  yards,  and  wrongfully 
exposed  them  to  infection,  was  sufficient  to  raise  the  issue  of 
defendant's  knowledge  or  imputed  knowledge  that  the  yards 
were  infected.  Dorr  Cattle  Co.  v.  Chicago,  &  G.  W.  Ry.  Co. 
(Iowa),  p.  399,  vol.  41  (18  R  R  R). 

PlaintiflF,  having  sued  defendant  on  its  liability  as  a  common  car- 
rier, cannot  recover  on  its  liability  as  warehouseman.  Normile 
V.  Oregon  R.  &  Nav.  Co.  (Ore.),  p.  306,  vol.  28  (5  R  R  R). 

Railway  company  contracting  to  ship  cattle  from  its  own  and  con- 
necting line  to  certain  point  was  liable  for  injury  occurring  on 
connecting  line.  Texas  &  P.  Ry.  Co.  v.  McCarty  (Tex.),  p.  654, 
vol.  26  (3  R  R  R). 

Raising  new  issue  by  amendment  in  action  for  loss  of  horse  in 
transitu.  Galliers  v.  Chicago,  B.  &  0-  R.  Co.  (Iowa),  p.  28,  vol. 
26  (3  R  R  R). 

Right  of  owner  to  sue  for  injury  to  horse  where  his  agent  was 
named  as  both  consignor  and  consignee  in  contract  of  shipment. 
Southern  Ry.  Co.  v.  Jones  ''Ala.),  p.  725,  vol.  24  (1  R  R  R). 

Right  to  prove  gross  negligence  under  allegations  of  wilfulness  and 
recklessness.  Chicago  &  N.  W.  Ry.  Co.  v.  Calumet  Stock  Farm 
(III),  p.  162.  vol.  24  (1  R  R  R). 

Striking  out  allegation  as  to  cost  of  horse,  in  action  for  its  loss. 
Galliers  v.  Chicago,  B.'  &  Q.  R.  Co.  (Iowa),  p.  28,  vol.  26  (3 
R  R  R). 

Sufficiency  of  complaint  in  action  for  tort  for  breach  of  common 
law  duties  in  shipment  of  stock.  Nelson  v.  Great  Northern  Ry. 
Co.  (Mont),  p.  311,  vol.  32  (9  R  R  R). 

Sufficiency  of  evidence  in  action  for  injury  to  live  stock  in  transit. 
Susong  V,  Florida  Cent.  &  P.  R.  Co.  (Ga.),  p.  48,  vol.  26  (3 
R  R  R). 

Sufficiency  of  evidence  of  willfulness  and  recklessness  in  action 
for  injuries  to  live  stock  in  transit.  Chicago  &  N.  W.  R.  Co.  v. 
Calumet  Stock  Farm  (111.),  p.  162,  vol.  24  (1  R  R  R). 

Sufficiency  of  evidence  to  show  that  plaintiff  was  not  obliged  to 
receive  cattle  reaching  their  destination  at  midnight  and  put  in 
an  insecure  pen,  although  plaintiff  did  not  have  money  with  him 
for  freight  charges.  Houston  &  T.  C.  Ry.  Co.  v.  Trammell 
(Tex.),  p.  685,  vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  to  show  that  pneumonia  resulted  from 
injuries  received  by  cattle  in  transit.  Louisville  &  N.  R.  Co.  v. 
Wathen  (Ky.),  p.  317,  vol.  27  (4  R  R  R). 

Sufficiency  of  petition  alleging  failure  to  read  contract,  in  action 
against  carrier  for  injury  resulting  to  live  stock  transported  by 
it.  Walter  v,.  Missouri  Pac.  Ry.  (Zo.  (Kan.),  p.  681,  vol.  39  (16 
R  R  R). 

Termination  of  Liability. 

Duty    to    give    notice    to    consignee    of    arrival,    effect    of    local 

custom.     Pennsylvania  R.  Co.  v.  Naive  (Tenn.),  p.  126,  vol.  35 

(12  R  R  R). 
Duty  to  giye  notice  to  consignee  of  arrival,  effect  of  local  custom 

unknown  to  consignee.     Pennsylvania  R.  Co.  v.  Naive  (Tenn.), 

p.  126,  vol.  35  (12  R  R  R). 
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Whether  carrier's  liability  as  such  has  ceased  where  it  unloads 

a  mule,  and  secures  it  only  to  a  light  plow,  painted  red,  is  a 

question   for   the   jury.      Normile   v.    Oregon    R.    &    Nav.   Co. 

(Ore.),  p.  306,  vol.  28  (6  R  R  R). 

Texas  fever,  railroads  chargeable  with  notice  that  it  is  contagious. 

Dorr  Cattle  Co.  v,  Chicago  &  G.  W.  Ry.  Co.  (Iowa),  p.  399,  vol 

41  (18  R  R  R). 
Through  rate  not  necessarily  reasonable  because  it  does  not  exceed 

the  aggregate  of  two  reasonable  local  rates.     Minneapolis,  etc, 

R.  Co.  V.  State  of  Minnesota  (U.  S.),  p.  650,  vol.  27  (4  R  R  R). 
Transportation    of    cattle    carrying    southern    ticks,   into    Kansas, 

illegal,  tn  the  absence  of  rules  regulating  their  admission.     State 

V.  Missouri  Pac.  Ry.  Co.  (Kan.),  p.  336,  vol.  41  (18  R  R  R). 
Transportation    of    cattle    carrying    southern    ticks,    into    Kansas, 

may  be  enjoined  as  a  nuisance.     State  v.  Missouri  Pac.  Ry.  Co. 

(Kan.),  p.  336,  vol.  41  (18  R  R  R). 
Transportation    of    cattle    carrying    southern    ticks,    into    Kansas, 

sections   7451,  7452,   Kan.   Gen.   St.   1901,   construed  and  applied. 

State  V.  Missouri  Pac.  Ry.  Co.  (Kan.),  p.  336,  vol.  41  (18  R  R  R). 

Unloading — Federal  Statute. 

Carrier  not  relieved  for  breach  of  duty  to  unload  stock  for  rest, 

water,   and   food,   as   required   by    Rev.    St.   U.   S.,   §   4383,  by 

contract    provision    requiring    shipper    to    unload    at    his    own 

risk  at  any  place  where  his  stock  may  be   unloaded  for  any 

purpose.     Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  p.  70, 

vol.  43  (20  R  R  R). 

Failure    to    unload    to    feed    and    water,    application    of    federal 

statute  as  affected  by  possession  of  connecting  carrier  during 

part    of    statutory    period.      Cincinnati,    etc.,    R.    R.    v,    Gregg 

(Ky.),  p.  388,  vol.  34  (11  R  R  R). 

Recovery  for  as  for  a  violation  of  any  statute,  as  provided  by 

Ky.  St.  1903,  §  466,  where  failure  to  feed  and  water  every  28 

hours,  in  violation  of  U.  S.  Comp.  St.  1901,  p.   2995,  although 

the  last  statute  provides  a  penalty.     Cincinnati,  etc.,  R.  R  v. 

Gregg  (Ky.),  p.  388,  vol.  34  (11  R  R  R). 

Right  to  recover  for  violation  of  federal  statute  prohibiting  the 

confinement  of  cattle  in  cars  for  more  than  twenty-eight  hours 

without  feed  and  water  not  prevented  by  shipper's  failure. to 

demand  the   stoppage   of   the   train,   or   to   notify   the   carrier. 

Southern   Pac.   Co.   v,  Arnett    (C.   C.   A.),   p.   538,   vol.  33   (10 

R  R  R).   . 

Validity  of  state  quarantine  line  not  identical  with  federal  line,  as 

required  by  Texas  statute.     Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Mas- 

terson  (Tex.),  p.  764,  vol.  24  (1  R  R  R). 

Violation    of   contract,    complaint   must   set   out   contract.     Nelson 

V.  Great  Northern  Ry.  Co.  (Mont.),  p.  311,  vol.  32  (9  R  R  R). 
Weight  of  evidence  as  to  value  of  stock.     Louisville  &  N.  R  Co. 

V.  Harned  (Ky.),  p.  115,  vol.  24  (1  R  R  R). 
Where   carrier  of  live   stock  has  actual   knowledge   of  injuries  to 
them  within  time  limited,  or  notice  thereof,  and  has  not  raised 
any  question  as  to  the  want  of  notice  until  the  trial,  a  year  and  a 
half   thereafter,   the   question    of   formal    notice   is    for   the  jury. 
Eckert  V,  Pennsylvania  R.  Co.  (Pa.),  p.  475,  vol.  41  (18  R  R  R). 
Where  there  was  evidence  justifying  finding  of  unreasonable  delay 
in    transportation    of    stock,    instruction    that,    if   the    stock  was 
brought   over   defendant's   line   without   any   unnecessary  jar  or 
rough   handling,  defendant  was   not  liable   for   injuries  they  re- 
ceived, was  properly  refused.     Louisville  &  N.  R.  Co.  v.  Smitha 
(Ala.),  p.  775,  vol.  42  (19  R  R  R). 
Where   wreck  causing  loss   of      freight   resulted   from   conduct  of 
engineer,  and  he  \vas  at  the  time  in  company  of  the  conductor, 
who    had   authority    to   control    him,    even   if   the    engineer  was 
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insane  at  the  time,  the  loss  could  not  be  attributed  to  the  act 
of  God,  within  meaning  of  rule  of  law  excusing  carriers.  Central 
of  G«orRia  Ry.  Co.  v.  Hall  (Ga.),  p.  741,  vol.  42  (19  R  R  R). 

CARRIERS  OF  MAIL. 

Carrier  of  mail  is  liable  for  its  own  negligence,  but  not  for  negli- 
gence or  tortious  acts  of  subordinates  in  the  selection  of  whom 
it  has  exercised  ordinary  care.  Bankers*  M.  C.  Co.  v.  Minne- 
apolis. St.  P.  &  S.  S.  M.  Ry.  Co.  (C.  C.  A.),  p.  16,  vol.  29  (6 
R  R  R). 

Degree  of  care.  German  St.  Bk.  v.  Minneapolis,  etc.,  Ry.  Co. 
(Minn.),  p.  769,  vol.  24  (1  R  R  R). 

Finality  of  judgment  of  federal  circuit  court  of  appeals,  in  suit 
against  railroad  engaged  in  carrying  mail,  to  recover  value  of 
registered  package  lost  through  alleged  negligence,  where  its 
jurisdiction  depends  entirely  on  diverse  citizenship,  and  plaintiff 
relied  on  principles  of  general  law.  Bankers'  M.  Q.  Co.  v.  Min- 
neapolis, etc.,  Ry.  Co.  (C.  C.  A.),  p.  618,  vol.  33  (10  R  R  R). 

Insufficiency  of  complaint  in  action  for  loss  of  mail.  Bankers' 
M.  C.  Co.  V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  (C.  C.  A.), 
p.  16,  vol.  29  (6  R  R  R). 

Liability  of  carriers  of  mails  as  public  agents  of  the  United  States. 
Bankers'  M.  C.  Co.  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 
(C.  C.  A.),  p.  16,  vol.  29  (6  R  R  R). 

Liability  to  addressee  for  loss  of  package.  German  St.  Bk.  v. 
Minneapolis,  etc.,  Ry.  Co.  (Minn.),  p.  769,  vol.  24  (1  R  R  R). 

Sufficiency  of  complaint  in  action  for  loss  of  package.  German 
St.  Bk.  V.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  p.  769,  vol.  24  (1 
R  R  R). 

CARRIERS  OF  PASSENGERS. 

See  ACCIDENT  INSURANCE;  ATTORNEY'S  FEES:  BAG- 
GAGE; CHILDREN;  COMMON  CARRIERS;  CONNECT- 
ING CARRIERS;  CONSTITUTIONAL  LAW;  DAMAGES; 
DEATH  BY  WRONGFUL  ACT;  EVIDENCE;  FEDERAL 
COURTS;  GRANTS;  INTERSTATE  COMMERCE; 
LEASES  AND  RUNNING  POWERS;  LICENSEES;  MO- 
NOPOLIES; NEGLIGENCE;  PERSONAL  INJURIES; 
RAILROAD  COMMISSIONS;  RECEIVERS;  SLEEPING 
CAR  COMPANIES;  STATIONS  AND  DEPOTS;  STREET 
RAILWAYS;  TICKETS-  AND  FARES;  TRESPASSERS; 
TRIAL;    WITNESSES. 

Absence  of  negligence  where  passenger  on   station  platform  was 

struck  by  car.     Dotson  v.  Erie  R.  Co.   (N.  J.),  p.  279,  vol.  31  (8 

R  R  R). 
Absence    of    statutory    number    of    brakemen,    question    for    jury. 

Comerford  v.  New  York,  etc.,  R.  Co.  (Mass.),  p.  130,  vol.  26  (3 

R  R  R). 
Absolute  duty  of  company  to  protect  prospective  passenger  from 

insults  of  station  agent.    St.  Louis,  etc.,  Ry.  Co.  v.  Wilson  (Ark.), 

p.  793,  vol.  26  (3  R  R  R). 
Acceptance   of  statute   creating  liability    for   injury   to   passengers 

in  the  absence  of  contributory  negligence  as  a  condition  of  act 

of  incorporation.     Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Zernecke  (U. 

S.),  p.  170,  vol.  25  (2  R  R  R). 

Accidents  on  Track. 

Evidence  did  not  show  that  at  time  passenger  was  struck  by 
train  he  was  being  escorted  across  tracks  to  his  train  by 
agent  of  defendant.  Dieckmann  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  p.  736,  vol.  42  (19  R  R  R). 

Liability  for  injury  to  intending  street  railway  passenger  struck 
by  car  after  stumbling  upon  track.  Winchell  v.  St.  Paul  City 
Ry.  Co.  (Minn.),  o.  177,  vol.  27  (4  R  R  R). 
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Liability  for  injury  to  passenger,  caused  by  negligence,  on  track 
of  connecting  line,  over  which  defendant  company  was  accus- 
tomed to  run  its  cars  for  a  short  distance  and  turn  tiiem  oyer 
to   connecting  line.     Oliver  v.   Columbia,   N.   &   L.    R.   Co.  (S. 
Car.),  p.  708,  vol.  29  (6  R  R  R). 
Negligence  question   for  jury  where  passenger  was   run  into  by 
car   while    transferring   from    one   car   to   another.     Walger  v. 
Jersey  City,  H.  P.  St.  Co.  (N.  J.),  p.  226,  vol.  37  (14  R  R  R). 
Negligence  was  a  question  for  jury  where  passenger  was  struck 
by  a  train  while  crossing  intervening  tracks  to  get  from  sta- 
tion to  his  train.     Illinois   Cent.   R.    Co.  v.   Proctor  (Ky.),  p. 
531,  vol.  41  (18  R  R  R). 
Proximate  cause  of  injury  where  intending  passenger  prevented 
from    reaching   his    car    by    an    obstructing   train    was    injured 
when   taking  another   route.     Mayne   v.   (Chicago,   R.    I.   &  P. 
Ry.  Co.  (Okla.),  p.  61,  vol.  29  (6  R  R  R). 
Proximate  cause  where  passenger  was   injured  on  track  of  an- 
other   company    after    alighting.      Chicago    Terminal    Transfer 
R.  Co.  V.  Schmelling  (111.),  p.  298,  vol.  28  .(5  R  R  R). 
Question   for  jury  whether  passenger  was   given   sufficient  time 
to  change  cars.     Oliver  v.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.), 
p.  708,  vol.  29   (6  R  R  R). 
Right  of  engineer  to  assume  that  passenger  crossing  intervening 
tracks   to   get   from   station   to   his   train   would   avoid  danger. 
Illinois    Cent.    R.    Co.    v.    Proctor    (Ky.),    p.    531,    vol.    41    (18 
R  R  R). 
Sufficiency  of  evidence  of  negligence  where  intending  street  rail- 
way passenger  was  struck  by  car  after  stumbling  upon  track. 
Winchell  v.  St.   Paul   City   Ry.   Co.   (Minn.),  p.  177,  vol.  27  (4 
R  R  R). 
Where   person   traveling   on    shipper's   pass    to   look   after   caitle 
was  struck  by  engine  on  other  track  while  walking  to  make  a 
change   of   cars,   negligence   of  carrier   was   question   for  jury, 
and  the  evidence  was  sufficient  to  warrant  finding  that  carrier 
was  guilty  of  actionable  negligence  which  was  proximate  cause 
of  the  injury.     Chicago,  B.  &  Q.  R.  Co.  v.  Troyee   (Neb.),  p. 
350,  vol.  42  (19   R  R  R). 
Whether  engineer  exercised  proper  care  after  seeing  passenger 
crossing  intervening   tracks   to   get  from   station   to   his  train. 
Illinois    Cent.    R.    Co.    v.    Proctor    (Ky.),    p.    531,    vol.    41    (18 
R  R  R). 
Accommodations    for    passengers    on    steamships.      Pacific    Steam 

Whaling  Co.  v.  Grismore  (C.  C.  A.),  p.  481.  vol.  27  (4  R  R  R). 
Allegations  as  to  cause  of  accident  to  passenger  rendered  imma- 
terial by  admission  of  the  establishment  of  prima  facie  case. 
McNeill  V,  Durham  &  C.  R.  Co.  (N.  Car.),  p.  707.  vol.  26  (3 
R  R  R). 
Amendment  for  the  purpose  of  correcting  allegation  as  to  on 
what  part  of  the  road  the  accident  to  the  passenger  occurred, 
so  as  to  make  it  conform  to  the  evidence,  but  still  referring 
to  the  same  transaction,  and  not  to  a  diflFerent  occurrence,  did 
not  add  a  new  and  distinct  cause  of  action.  Georgia  Ry.  & 
Electric  Co.  V.  Reeves  (Ga.),  p.  26,  vol.  40  (17  R  R  R). 
Amendment,  where  it,  taken  in  connection  with  the  declaration, 
sufiiciently  showed  that  the  act  from  which  the  injury  to  a 
passenger  was  alleged  to  have  resulted,  there  was  no  error  in 
overruling  a  demurrer  thereto.  Georgia  Rv.  &  Electric  Co.  v. 
Reeves  (Ga.),  p.  26.  vol.  40  (17  R  R  R). 
Amendment,  which  alleged  an  additional  act  of  negligence  form- 
ing part  of  the  same  transaction,  did  not  set  up  a  new  and 
distinct  cause  of  action,  in  a  suit  based  on  the  allegation  that  a 
street  car  passenger,  at  the  direction  of  the  conductor,  was 
required  to  change  cars,  and  was  injured  while  doing  so,  through 
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nef?lif?ence.     Georgia  Ry.  &  Electric  Co.  v.  Reeves   (Ga.)f  p.  26, 

vol.  40  (17  R  R  R). 
Application    of    Arkansas    statute    prescribing    method    of    making 

up  passenger  train.     Prescott  &  N.  W.  Ry.  Co.  v.  Smith  (Ark.), 

p.  809,  vol.  26  (3  R  R  R). 
Application   of   Massachusetts    statute   authorizing   construction   of 

union   station    in    Boston.      Peabody   v.    Boston    &    P.    R.    Corp. 

(Mass.),  p.  822,  vol.  24  (1  R  R  R). 

Arrests. 

Arrest  and  imprisonment  by  conductor  acting  as  special  police, 
liability  of  company.  Cordner  v.  Boston  &  M.  R.  R.  (N.  H.), 
p.  21,  vol.  34  (11  R  R  R). 

Arrest  and  imprisonment  through  act  of  conductor,  liability  of 
street  railway  company.  Cordner  v.  Boston  &  M.  R.  R. 
(N.  H.),  p.  21,  vol.  34  (11  R  R  R). 

Arrest  for  evasion  of  fare,  harmless  error  in  excluding  evidence 
as  to  conductor's  scope  of  duty.  Crowley  v.  Fitchburg  &  L. 
St.  Ry.  Co.  (Mass.),  p.  584,  vol.  33  (10  R  R  R). 

Arrest  of  passenger  by  conductor,  who  carried  him  on  defend- 
ant's train  through  several  counties,  carrier  not  liable  although 
there  was  failure  to  indict.  Patterson  v.  Maysville  &  B.  S. 
R.  Co.  (Ky.),  p.  25,  vol.  34  (11  R  R  R). 

Arrest  of  passenger,  carrier  liable  for  act  of  baggage  master  in 
assisting  officer,  although  latter  was  not  at  time  actively  doing 
anything  in  furtherance  of  carrier's  business.  Texas  Mid- 
land R.  R.  V.  Dean  (Tex.),  p.  596,  vol.  39  (16  R  R  R). 

Arrest  of  passenger,  carrier  not  required  to  make  active  resist- 
ance to  officer,  or  to  inquire  into  his  authority.  Texas  Mid- 
land R.  R.  V.  Dean  (Tex.),  p.  596,  vol.  39  (16  R  R  R). 

Arrest  of  passenger,  insufficiency  of  evidence  that  an  employee 
of  carrier  instigated  arrest.  Texas  Midland  R.  R.  v.  Dean 
(Tex.),   p.   596,  vol.  39    (16   R   R   R). 

Arrest  of  passenger  through  action  of  conductor,  liability  of 
carrier,  scope  of  employment.  Patterson  v.  Maysville  &  B. 
S.  R.  Co.  (Ky.),  p.  25,  vol.  34  (11  R  R  R). 

Authority  of  conductor  to  arrest  disorderly  passenger.  Loggins 
V.  Southern  Ry.  (S.  Car.),  p.  400,  vol.  27  (4  R  R  R). 

Carrier  under  no  obligation  to  inquire  into  legality  of  arrest  of 
passenger  by  officer.  Brunswick  &  W.  R.  Co.  v.  Ponder 
(Ga.),  p.  45,  vol.  29   (6  R  R  R). 

Complaint  did  not  state  cause  of  action  for  false  arrest  and 
imprisonment  of  passenger.  Dierig  v.  South  Covington  &  C. 
St.  Ry.  Co.   (Ky.),  p.  42,  vol.  29  (6  R  R   R). 

Disorderly  conduct  of  passenger  justified  conductor  in  procuring 
his  arrest,  under  statute  of  Mississippi.  Gallegly  v.  Kansas 
City,  M.  &  B.  R.  Co.  (Miss.),  p.  272,  vol.  33  (10  R  R  R). 

Insufficiency  of  complaint  to  show  cause  of  action  for  false 
imprisonment  of  passenger.  Dierig  v.  South  Covington  &  C. 
St.   Ry.  Co.   (Ky.),  p.  42,  vol.  29   (6  R  R  R). 

Liability  of  street  railway  company  for  acts  of  its  employees 
acting  as  special  police  officers  to  preserve  order  around  sta- 
tion. Cordner  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  21,  vol.  34  (11 
R  R  R). 
.  Malicious  prosecution,  absence  of  malice  no  defense.  Kelly  v. 
Durham  Traction  Co.  (X.  Car.),  p.  164,  vol.  31  (8  R  R  R). 

Malicious  prosecution,  evidence  tending  to  show  malice  on  part 
of  conductor  in  refusing  to  accept  fare.  Kelly  v,  Durham 
Traction  Co.  (N.  Car.),  p.  164,  vol  31  (8  R  R  R). 

Malicious  prosecution,  malice  inferred  from  absence  of  probable 
cause.  Kelly  v.  Durham  Traction  Co.  (X.  Car.),  p.  164,  vol.  31 
(8  R  R  R). 

Malicious  prosecution,  need  not  be  shown  that  defendant  actually 
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swore  out  warrant.  Kelly  v.  Durham  Traction  Co.  (N.  Car.), 
p.  164,  vol.  31  (8  R  R  R). 

When  disorderly  person  is  arrested  by  a  police  officer,  the  pre- 
sumption is  that  the  officer  is  acting  in  his  official  capacity, 
and  not  as  an  ajfent  of  the  party  who  pays  him.  Foster  v. 
Grand  Rapids  Ry.  Co.   (Mich.),  p.  512,  vol.  40  (17  R  R  R). 

Where  passenger  is  arrested  by  police  officers,  the  company  is 
under  no  duty  to  see  that  they  use  only  necessary  force. 
Brunswick  &  W.  R.  Co.  v.  Ponder  (Ga.),  p.  45,  vol.  29  (6 
R  R  R). 

Assaults. 

Abusive  language  by  employee,  question  for  jury  whether  he  or 
the  passenger  was  the  aggressor.  Illinois  Cent.  R.  Co.  v. 
Winslow  (Ky.),  p.  432,  vol.  37  (14  R  R  R). 

Abusive  language  does  not  justify  the  commission  of  an  assault 
by  conductor  on  passenger.  Birmingham  Ry.,  Light  &  Power 
Co.  V,  Mullen  (Ala,),  p.  265,  vol.  33  (10  R  R  R). 

Assault  by  conductor,  liability.  O'Brien  v.  St.  Louis  Transit 
Co.   (Mo.),  p.  413,  vol.  37   (14  R  R   R). 

Assault  on  passenger  at  depot,  question  for  jury  whether  carrier 
was  chargeable  with  notice  of  danger.  Tate  v.  Illinois  Cent 
R.  Co.  (Ky.).  p.  482,  vol.  35  (12  R  R  R). 

Assault  on  passenger  by  special  deputy  sheriff,  paid  by  street 
railway,  act  of  deputy  was  upon  the  express  or  implied  request 
of  conductor,  so  as  to  render  railway  liable.  Foster  v.  Grand 
Rapids  Ry.  Co.   (Mich.),  p.  512,  vol.  40  (17  R  R  R). 

Assault  on  passenger  by  special  sheriff,  paid  by  street  railway 
company,  acting  solely  in  his  capacity  -as  an  officer,  and  not 
by  the  direction  of  the  conductor,  company  not  liable.  Foster 
V.  Grand  Rapids  Ry.  Co.  (Mich.),  p.  512,  vol.  40  (17  R  R  R). 

Assault  on  passenger  by  strike  sympathizer,  governor's  procla- 
mation calling  out  troops  not  notice  to  carrier  of  danger  of 
running  cars  at  certain  point.  Bosworth  v.  Union  R.  Co. 
(R.  I.),  p.  9,  vol.  38  (15  R  R  R).  \ 

Assault  on  passenger  by  strike  sympathizer,  sufficiency  of  evi- 
dence of  notice  to  carrier  of  danger  of  running  cars  by  certain 
point.  Bosworth  v.  Union  R.  Co.  (R.  I.),  p.  9,  vol.  38  (15 
R  R  R)! 

Assault  on  passenger  by  third  person,  liability  of  carrier.  Brown 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (C.  C.  A.),  p.  1,  vol.  43  (20 
R  R  R). 

Assaults  by  employees,  liability.  Birmingham  Ry.  &  Electric 
Co.  z;.  Mason  (Ala.),  p.'  305,  vol.  31  (8  R  R  R). 

Carrier  is  liable  for  assault  on  passenger  by  conductor,  unless 
it  is  committed  in  self  defense,  or  to  save  himself  from 
bodily  harm.  Birmingham  Ry.,  Light  &  Power  Co.  v.  Mullen 
(Ala.),  p.  265,  vol.  33  (10  R  R  R). 

Conductor  was  not  justified  in  knocking  person,  whom  he  had 
ejected  for  refusal  to  pay  fare,  from  car  platform.  Lindsay 
V.  Wabash  Ry.  Co.  (Mich.),  p.  62,  vol.  43  (20  R  R  R). 

Declaration  did  not  warrant  recovery  for  negligence  of  con- 
ductor in  failing  to  discover  plaintiff's  mental  derangement. 
Lindsay  t;.  Wabash  Ry.  Co.  (Mich.),  p.  62,  vol.  43  (20  R  R  R)- 

Declaration  in  trespass  vi  et  armis  justified  proof  of  the  com- 
mission of  an  assault  by  a  railway  conductor  while  preventing 
a  person  from  boarding  a  train  after  he  had  been  ejected  for 
his  refusal  to  pay  fare;  and  the  proof  may  show  jiistification. 
Lindsay  v,  Wabash  Ry.  Co.  (Mich.),  p.  62,  vol.  43  (20  R  R  R). 

Duty  of  carrier  to  protect  passenger  from  indignities  as  against 
a  fellow  passenger.  Franklin .  v.  Atlanta,  etc.,  Ry.  Co.  (S. 
Car.),  p.  563,  vol.  43   (20  R  R  R). 

Duty  to  protect  passengers  against  strangers.     Dufur  v.  Boston 
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&  M.  R.  Co.  (Vt.),  p.  711,  vol.  32  (9  R  R  R);    Savannah,  F.  & 
W.  Ry.  Co.  V.  Boyle  (Ga.),  p.  430,  vol.  29  (6  R  R  R). 
Duty   to   protect   passengers   at   depots.      Tate   v.    Illinois    Cent. 

R.  Co.   (Ky.),  p.  482,  vol.  35   (12  R  R  R). 
Duty  to  protect  passengers  from  assaults.     Thweatt  v.  Houston, 

E.  &  W.  T.  Ry.  Co.  (Tex.),  p.  428,  vol.  29  (6  R  R  R). 
Duty  to  protect  passengers  from  others.     Illinois  Cent.   R.   Co. 
V.    Winslow    (Ky.),   p.    432,    vol.    37    (14    R    R    R);     Penny   v.. 
Atlantic    Coast    Line    R.    Co.    (N.    Car.),    p.    606,    vol.    33    (10 
R  R  R). 
Duty  to  protect  passengers  from  persons   at  station.     Houston 

&  T.  C.  R.  Co.  V.  Phillio  (Tex.)    p.  311,  vol.  27  (4  R  R  R). 
Duty  to  protect  passengers  from  strangers.     Fewing^  v,  Menden- 

hall  (Minn.),  p.  422,  vol.  29  (6  R  R  R). 
Duty  to  protect  proposed  passenger  at  station  from  z^ssault  as 
affected  by  use  of  waiting  room  for  unrejasonable  time  before 
departure  of  train.     Illinois   Cent.   R.  Co.  v,  Laloge   (Ky.),  p. 
906.  vol.  27  (4  R  R  R). 
Duty  to  protect  prospective  passenger  from  insults  from  persons 
in  waiting  room.     St.   Louis,  etc.,   Ry.    Co.  v.   Wilson    (Ark.), 
p.  793,  vol.  26  (3  R  R  R). 
Duty    to    warn   alighting    passenger    of    danger    from    disorderly 
persons    who    had   just    left    train   engaged   in    an    altercation, 
and  armed  with  pistols.     Penny  v.  Atlantic  Coast  Line  R.  Co. 
(N.  Car.),  p.  606,  vol.  33  (10  R  R  R). 
Explosions  of  dynamite  and  firearms,  liability  for  injury  to  pas- 
senger caused  by  wanton  acts  of  other  passengers  under  the 
influence  of  liquor.     Nashville,  C.   &  St.   L.  Ry.  Co.  v.   Flake 
(Tenn.),  p.  552,  vol.  39  (16  R  R  R). 
Fact   that   a   passenger   on   a   railroad   train   has   been    drinking 
and  is  boisterous,  though  it  may  warrant  his  expulsion  from 
the  train  does  not  authorize  an  assault  on  him  by  conductor. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Johnson  (Tex.),  p.  174, 
vol.  27  (4  R  R  R). 
Fact    that    conductor,    who    assaulted    passenger,    honestly    and 
mistakenly  supposed  that  he  was  justified  would   not  exempt 
the  carrier  from  liability,  where  such  was  hot  the  case.     Bir- 
mingham  Ry.,   Light   &  Power   Co.  v.    Mullen    (Ala.),   p.   265, 
vol.  33  (10  R  R  R). 
Immaterial    that    conductor    did    not    intend    to    charge    plaintiff 
with    dishonesty,    in    action    to    hold    carrier    liable    for    con- 
ductor's   use    of    abusive   language.     Texas    &    P.    Ry.    Co.    v. 
Tarkington  (Tex.),  p.  56,  vol.  25  (2  R  R  R). 
In   action    for   assault   by   motorman   on    one   who   had   been    a 
passenger    on    his    car,    the    fact    that    plaintiff    provoked    the 
assault    was    relevant    only    to   mitigate    damages.      Palmer    v, 
Winston-Salem  Ry.  &  Electric  Co.  (N.  Car.),  p.  431,  vol.  28  (5 
R  R  R). 
Indignities    offered   passenger   by    conductors,    evidence   justified 
verdict  for  plaintiff.    Cincinnati,  etc.,  Ry.  Co.  v.  Harris  (Tenn.), 
p.  762,  vol.  42  (19  R  R  R). 
Indignities   received   by  a   passenger   from   outsiders,   sufficiency 
of  evidence.     St.  Louis,  etc.,  Ry.  Co.  v.  Hatch  (Tenn.),  p.  782. 
vol.  43   (20  R   R  R). 
Insufficiency   of   evidence   to   show   that   defendant   was   charge- 
able with  notice  that  passenger  was  in  danger  of  being  injured 
by    tramps    stealing    ride.      Savannah,    F.    &    W.    Ry.    Co     v 
Boyle  (Ga.),  p.  430,  vol.  29  (6  R  R  R). 
Insults,  street  railway  liable  on  account  of  insulting  language  of 
conductor  to  passenger.     Gillespie  v.  Brooklyn  Heights  R.  Co 
(N.  Y.),  p.  66,  vol.  35  (12  R  R  R). 
Liability    for   assault    by    employee.      Missouri    Pac.    Ry.    Co.   v 
Divinney  (Kan.),  p.  679,  vol.  29  (6  R  R  R). 
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Liability  for  assault  on  passenger  by  conductor.  Johnson  v. 
Detroit,  Y.  &  A.  A.  Ry.  (Mich.),  p.  827,  vol.  26  (3  R  R  R). 

Liability  for  conductor's  use  of  abusive  language.  Texas  &  P. 
Ry.  Co.  V.  Tarkington  (Tex.),  p.  56,  vol.  25  (2  R  R  R). 

Liability  for  death  of  passenger,  followed  from  street  car.  and 
shot  by  conductor.  O'Brien  v.  St.  Louis  Transit  Co.  (Mo), 
p.  414,  vol.  37  (14  R  R  R). 

Liability  for  injury  to  passenger  shot  by  person  allowed  by 
railroad  to  maintain  rifle  range  near  track.  Dufur  v.  Boston 
&  M.  R.  Co.   (Vt.),  p.  711,  vol.  32  (9  R  R  R). 

Liability  for  insults  by  a  servant.  San  Antonio  Traction  Co.  r. 
Crawford  (Tex.),  p.  517,  vol.  28  (5  R  R  R). 

Liability  of  for  willful  and  wanton  and  malicious  acts  of  em- 
ployees to  passenger.  St.  Louis,  etc.,  Ry.  Co.  v.  Wilson  (Ark,), 
p.  793,  vol.  26   (3  R  R  R). 

Liability  where  agent  permits  drunken  person  to  enter  waiting 
room  and  use  vulgar  language  before  female  passenger.  Hous- 
ton &  T.  C.  R.  Co.  V.  Phillio  (Tex.),  p.  311,  vol.  27  (4  R  R  R). 

No  issue  as  to  passenger's  temperament  was  raised  by  evidence 
in  action  to  hold  carrier  liable  for  conductor's  use  of  abusive 
language.  Texas  &  P.  Ry.  Co.  v.  Tarkington  (Tex.),  p.  56, 
vol.  25  (2  R  R  R). 

Notice  to  employee  whose  sole  duty  it  was  to  clean  up  waiting 
room,  was  not  notice  to  the  carrier  that  injury  was  bein^ 
inflicted  on  passenger  at  depot.  Tate  v.  Illinois  Cent.  R.  Co 
(Ky.),  p.  482,  vol.  35  (12  R  R  R). 

Protection  of  passengers  from  other  passengers,  on  train  and 
after  alighting,  duty  of  carrier.  Spangler  v.  St.  Joseph  &  G. 
L  Ry.  Co.   (Kan.),  p.  208,  vol.  36   (13   R  R  R). 

Railroad  company  liable  to  passenger  for  Unwarranted  assault 
by  conductor.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Johnson 
(Tex.),  p.  174,  vol.  27  (4  R  R  R). 

Rape  of  passenger  by  brakeman.  absence  of  complaint  did  not 
disprove  charge,  but  the  jury  were  bound  to  consider  all  the 
circumstances.  Garvik  v.  Burlington,  etc.,  Ry.  Co.  (Iowa), 
p.  496,  vol.  43  (20  R  R  R). 

Rape  of  passenger  by  brakeman,  evidence  held  sufficient.  Gar- 
vik V.  Burlington,  etc.,  Ry.  Co.  (Iowa),  p.  496,  vol.  43  (20 
R  R  R). 

Rape  of  passenger  by  brakeman,  railroad  liable  for.  Gar\'ik  v. 
Burlington,  etc..  Ry.  Co-.  (Iowa),  p.  496,  vol.  43  (20  R  R  R). 

Stranger's  wrongful  act  is  not  sufficient  to  make  street  railway 
liable  for  injury  to  its  passenger,  unless  it  might  reasonably 
have  been  foreseen  and  guarded  against.  Bevard  v.  Lincoln 
Traction  Co.  (Xeb.),  p.  79,  vol.  42  (19  R  R  R). 

Where  the  employees  of  a  railway  and  a  sleeping  car  company 
have  been  negligent  in  leaving  the  car  for  a  long  period,  and 
in  failing  to  answer  bells,  they  cannot  escape  liability  for 
indignities  to  passengers,  on  the  ground  that  there  was  no 
reason  for  supposing  that  any  such  wrong  would  be  com- 
mitted. St.  Louis,  etc.,-  Ry.  Co.  v.  Hatch  (Tenn.),  p.  782.  vol. 
43  (20  R  R  R). 
"Whether  carrier  liable  for  death  of  street  car  passenger,  killed 
by  conductor  on  the  street,  where  latter  had  been  dragged  by 
the  passenger,  and  self  defense  was  alleged,  instructions. 
O'Brien  v.  St.  Louis  Transit  Co.  (Mo.),  p.  414,  vol.  37  (14 
R  R  R). 
Assumption  of  risk,  burden  of  proof.     Citizens'  St.  R.  Co.  r.  Jolly 

(Ind.),  p.   175,  vol.  31   (8  R   R  R). 
Assumption  of  risk  by  passenger  on  freight  train.     Erwin  r.  Kan- 
sas, Ft.  S.  &  M.  Ry.  Co.  (Mo.),  p.  148,  vol.  27  (4  R  R  R);    South- 
ern Ry.  Co.  T.  Crowder  (Ala.),  p.  70,  vol.  24  (l  R  R  R). 
Assumption  of  risk  of  carrier's  negligence  by  street  car  passenger. 
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Parks    z\    St.    Louis    &    S.    Ry.    Co.    (Mo.),    p.    387,    vol.    37    (14 
R  R   R). 
Assumption     of    risk    of    ridinjf    upon    mixed    trains.      Symonds    v. 
Minneapolis    &   St.    L.    R.    Ry.    Co.    (Minn.),    p.    605,   vol.    28    (5 
R  R   R). 
Assumption   of  risk  of  standing:  on  side  steps  of  open  street   car. 
Woodroffe   v.   RoxborouRh,   C.    H.   &   X.    Ry.   Co.    (Pa.),   p.    186, 
vol.  25   (2  R  R  R). 
Assumption    of   risks   from   sudden   jerks   of   mixed   train.      Illinois 

Cent,  R.  Co.  v.  Vinson  (Ky.),  p.  264,  vol.  31   (8  R  R  R). 
Assumption  of  risk  where   person  rides   on   free   pass.     Duncan  v. 

Maine  Cent.  R.  Co.  (Me.),  p.  104,  vol.  25   (2  R  R  R). 
Authority   of  conductor  to   permit  passenger  to  stand  on  running 
board    was    a    question    for    jury.      Ft.    Wayne    Traction    Co.    v. 
Hardendorf  (Ind.),  p.  738,  vol.  38   (15  R  R  R). 


Act  of  God  no  defense  where  any  negligence  in  exposing  bag- 
gage to  rain.  Henry  Sonneborn  &  Co.  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  318.  vol.  31  (8  R  R  R). 

Duty  to  protect  from  weather.  Henry  Sonneborn  &  Co.  v. 
Southern  Ry.  Co.  (S.  Car.),  p.  318,  vol.  31  (8  R  R  R). 

It  was  immaterial,  in  action  for  loss  of  baggage,  whether  or 
not  it  was  a  general  custom  of  the  transfer  company  simply 
to  carry  passengers  and  not  to  hold  itself  out  as  offering  to 
carry  baggage  without  extra  compensation.  City  Transfer 
Co.  V,  Draper  (Ga.),  p.  119,  vol.  29  (6  R  R  R). 

Liability  for  delay  in  landing  passenger's  effects  under  stipula- 
tion in  ticket  providing  that  voyage  should  end  at  place  of 
anchorage.  Pacific  Steam  Whaling  Co.  v.  Grismore  (C.  C.  A.), 
p.  481.  vol.  27  (4  R  R  R). 

Money  not  carried  by  passenger  for  traveling  expenses  is  not. 
Levins  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  163,  vol. 
32  (9  R  R  R). 

Not  liable  for  theft  by  servant  of-  money  left  by  passenger 
momentarily  in  car  window.  Levins  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Mass.),  p.  163,  vol.  32  (9  R  R  R). 

Special  damages  from  failure  to  protect  baggage  from  weather. 
Henry  Sonneborn  &  Co.  v.  Southern  Ry.  Co.  (S.  Car.),  p.  318, 
vol.  31  (8  R  R  R). 

Sufficiency  of '  description  in  petition  of  articles  destroyed  or 
injured,  in  action  for  injury  to  passenger's  baggage.  Hous- 
ton, E.  &  W.  T.  Ry.  Co.  v.  Seale-  (Tex.),  p.  58,  vol.  25  (2 
R  R  R). 

Sufficiency  of  evidence  to  show  liability  for  loss  of  passenger's 
baggage.  Southern  Ry.  Co.  v,  Lasseter  '(Ga.),  p.  146,  vol.  29  (6 
R  R  R). 

What    constitutes    under    laws    of    Oklahoma    requiring    certain 
amount  to  be  carried  free   of  charge.     Choctaw,  O.   &   G.    R. 
Co.  V.  Zwirtz  (Okla.),  p.  914,  vol.  31  (8  R  R  R). 
Boarding  moving  car  and  negligent  construction   of   stations   and 

platforms,  liability.     Lauterer  v.   Manhattan   Ry.  Co.   {C.   C.  A.), 

p.  295,  vol.  36  (13  R  R  R). 
Breach  of  duty  by  carrier  to  its  passengers  constitutes  the  cause 

of  action  for  injury  to  passenger  therefrom,  and  the   facts   evi- 
dencing  the   breach    are   not   the    breach,    but    merely   the   facts 

which  prove  that  the  breach  has  occurred.     Philadelphia,   B.   & 

W.  R.  Co.  V,  Allen  (Md.).  p.  581,  vol.  41  (18  R  R  R). 

Burden  of  Proof. 

Burden  of  proof  on  carrier  to  show  that  sudden  starting  of 
street  car  while  passenger  was  alighting  could  not  have  been 
prevented  by  the  proper  degree  of  care.  Reagan  v.  St.  Louis 
Transit  Co.  (Mo.),  p.  688,  vol.  36  (13  R  R  R). 
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Burden  of  proof  on  injured  passenger,  extent  of.  Lincoln  Trac- 
tion Co.  V.  Webb  (Neb.),  p.  369,  vol.  37  (14  R  R  R). 

Burden  of  proof  on  plaintiff  to  show  defendant's  negligence. 
Oliver  v.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  p.  708,  vol.  29  (5 
R  R  R). 

Burden  of  proof  was  on  carrier,  in  action  for  refusal  to  sell 
ticket  for  next  train,  to  show  that  it  gave  plaintiff  correct 
information  in  time  to  take  next  train.  Coleman  v.  Southern 
Ry.  Co.  (N.  Car.),  p.  32,  vol.  39  (16  R  R  R). 

Burden  of  proof  where  defendant  company  admitted  that  plain- 
tiff was  entitled  to  actual  damages.  Louisville  &  N.  R.  Co. 
V.  Champion   (Ky.),  p.  732,  vol.  26   (3  R  R  R). 

Burden  of  proving  freedom  from  negligence.  Le  Blanc  v. 
Sweet  (La.),  p.  243,  vol.  25   (2  R  R  R). 

Burden  of  proving  liability  where  passenger  was  injured  by  rea- 
son of  unsafe  approaches  to  union  depot.  Herrman  v.  Great 
Northern  Ry.  Co.  (Wash.),  p.  154,  vol.  27  (4  R  R  R). 

Burden  of  proving  negligence.  Taillon  v.  Mcars  (Mont.),  p.  516, 
vol.  33  (10  R  R  R). 

Burden  of  proving  negligence,  instructions.  Cronk  v.  Wabash 
R.  Co.  (Iowa),  p.  429,  vol.  35  (12  R  R  R). 

Burden  of  proving  negligence 'on  plaintiff.  Thurston  v.  Detroit 
United  Ry.  Co.  (Mich.),  p.  434,  vol.  35  (12  R  R  R). 

Burden  of  proving  negligence  was  on  passenger,  struck  in  eye 
by  cinder,  when  it  had  been  shown  that  engine  was  equipped 
with  one  of  the  best  spark  arresters,  and  that  ordinary  care 
was  used  to  keep  it  in  repair.  St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Parks  (Tex.),  p.  688,  vol.  34  (11  R  R  R). 

Burden  of  proving  that  car  had  stopped,  in  action  for  injury  to 
alighting  passenger.  Reagan  v.  St.  Louis  Transit  Co.  (Mo.), 
p.  688,  vol.  36   (13  R  R  R). 

Burden  of  proving  that  negligence  of  carrier  was  not  the  proxi- 
mate cause  of  passenger's  death.  Lincoln  Traction  Co,  v. 
Heller  (Neb.),  p.  368.  vol.  37  (14  R  R  R). 

Burden  of  proving  that  plaintiff  was  injured.  Louisville  &  N. 
R.  Co.  V.  McClain  (Ky.),  p.  95,  vol.  25  (2  R  R  R). 

Burden  on  carrier  to  show  how  obstruction,  which  its  servants 
took  away  after  accident,  got  upon  rail.  Redmon  v.  Metro- 
politan St.  Ry.  Co.  (Mo.),  p.  248,  vol.  38  (15  R  R  R). 

Fact  that  acts  of  negligence  causing  injury  to  passenger  arc 
alleged  conjunctively  does  not  require  plaintiff  to  prove  that 
all  elements  of  negligence  alleged  concurred  to  produce  the 
injury.  Duell  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  594,  vol. 
28  (5  R  R  R). 

In  action  for  injury  to  alighting  passenger.  Peck  v.  St.  Louis 
Transit  Co.  (Mo.),  p.  16,  vol.  34  (11  R  R  R). 

Instruction  as  to  burden  of  proof  was  not  objectionable  as  re- 
quiring plaintiff  to  prove  herself  free  from  negligence.  Peck  v. 
St.  Louis  Transit  Co.  (Mo.),  p.  16,  vol.  34  (11  R  R  R). 

On  carrier  after  its  negligence  is  proved.  Lincoln  Traction  Co. 
V.  Webb  (Neb.),  p.  369,  vol.  37  (14  R  R  R). 

Refusal  to  charge  that  passenger  could  not  recover  unless  she 
satisfied  the  jury,  by  testimony  of  greater  weight,  that  the 
accident  happened  because  of  sudden  starting  of  car  after  it 
came  to  full  stop  in  response  to  her  signal,  was  error.  Darab- 
mann  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.),  p.  437,  vol.  37  (14 
R  R  R). 
Carrier  entitled  to  notice  in   order  to  make  proper  arrangements 

for  transportation, of  lunatic.  Owens  v,  Macon  &  B.  .R.  Co.  (Ga.)r 

p.  751,  vol.  32  (9  R  R  R). 
Carrier  not  deprived  of  its  property  without  due  process  of  law- 

by  Neb.  statute  creating  liability  for  any  injury  to  passenger  not 

occasioned  by  his  own  criminal  negligence  or  violation  of  some 
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rule  of  the  compiany.     Chicago,   R.   I.   &   P.   Ry.   Co.  v.   Eaton 
(U.  S.),  p.  175,  vol.  25  (2  R  R  R). 

Carrier  not  liable  in  damages  on  account  of  case  of  smallpox 
communicated  from  occupants  of  its  car  in  possession  and  con- 
trol of  public  health  officers.  Mason  v.  Illinois  Cent.  R.  Co. 
(Ky.),  p.  287,  vol.  33  (10  R  R  R.) 

Carriers  not  bound  to  so  restrain  the  liberty  of  passengers  that 
they  can  by  no  act  of  their  own  put  themselves  into  unnec- 
essary danger.  Bridges  v.  Jackson  Elec.  Ry.  L.  &  P.  Co.  (Miss.), 
p.  512,  vol.  39  (16  R  R  R). 

Carrier  under  no  duty  to  passenger  to  keep  in  safe  condition  depot 
platform  used  exclusively  for  freight.  Houston,  E.  &  W.  T.  Ry. 
Co.  V.  Grubbs  (Tex.),  p.  754,  vol.  26  (3  R  R  R). 

Carrier  was  not  bound  to  have  car  vestibuled,  but,  having  done 
so,  it  could  not  with  impunity  lead  passengers  to  believe  that 
the  doors  of  the  vestibule  would  be  kept  closed  between  stations, 
and  then  negligently  leave  them  open,  without  incurring  lia- 
bility to  a  passenger  injured  thereby.  Crandall  v.  Minneapolis, 
etc.,  Ry.  Co.  (Minn.),  p.  478,  vol.  43  (20  R  R  R). 

Cause  of  action  for  injury  to  passenger,  insufficiency  of  petition. 
Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.),  p.  226,  vol.  38  (15  R 
R  R). 

Company  cannot  be  compelled  to  operate  road  at  actual  loss. 
Jack  V.  Williams  (S.  Car.),  p.  10,  vol.  26  (3  R  R  R). 

Compliance  with  Kentucky  statute  requiring  the  running  of  pas- 
senger trains.  Commonwealth  v,  Louisville  &  N.  R.  Co.  (Ky.), 
p.  225,  vol.  25  (2  R  R  R). 

Concurring   negligence    of  two   carriers  where   passenger   boarded 
wrong  train.     Newcomb   v.   New   York   Cent.    &    H.    R.    R.    Co.     • 
(Mo.),  p.   883,  vol.  27   (4  R  R  R). 

Conductor  carelessly  falling  against  passenger,  negligence,  regard- 
less of  whether  conductor  is,  in  general  competent  or  incompe- 
tent, or  whether  or  not  the  street  railway  might  reasonably  have 
known  of  his  incompetency.  Spinney  v.  Boston  Elevated  Ry. 
Co.  (Mass.),  p.  662,  vol.  40  (17  R  R  R). 

Conductor  without  implied  authority  to  waive  contract  provision 
requiring  shipper  of  stock  to  ride  in  caboose.  Illinois  Cent.  R. 
Co.  V.  Jennings  (III.),  p.  15,  vol.  43  (20  R  R  R). 

Connections  with  train  of  another  line,  statement  of  ticket  agent 
did  not  amount  to  guaranty  of.  Latour  v.  Southern  Ry.  (S. 
Car.),  p.  379.  vol.  41  (18  R  R  R). 

Constitutionality  of  statute  of  Nebraska  creating  liability  for  any 
injury  to  passenger  not  occasioned  by  his  own  criminal  negligence 
or  violation  of  some  rule  of  the  company.  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Eaton  (U.  S.).  p.  175,  vol.  25  (2  R  R  R);  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Hambel  (JMeb.),  p.  167,  vol.  25  (2  R  R  R). 

Construction  of  Kentucky  statute  requiring  railroads  to  run  at 
least  one  passenger  train  each  way  except  on  Sunday.  Common- 
wealth V.  Louisville  &  N.  R.  Co.  (Ky.),  p.  225,  vol.  25  (2  R 
R  R). 

Contributory   Negligence. 

Bishop  V.  Southern  Ry.  (S.  Car.),  p.  748,  vol.  27  (4  R  R  R). 

A  defense  to  an  action  for  injuries  from  a  kicking  switch  made 
outside  a  municipal   corporation,  under  Miss.   Rev.   Code  1892 
S  3548.     Yazoo  &  M.  V.   R.    Co.  v.    Humphrey    (Miss.),  p    { 
vol.  34   (11  R  R  R).  ^'     * 

Alighting. 

Allegation  as  to  necessity  of  plaintiff  to  leave  moving  street 
car.     Selma  Street  &  Suburban  Ry.  Co.  v,  Owen   (Ala  )    n 
97.  vol.  25  (2  R  R  R.)  '  ' 

Alighting   at    other    places    than    station,    insufficiency    of    evi- 
ID— 20 
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tience.     St.  Louis,  etc.,  Ry.  Co.  v.  Farr  (Ark.),  p.  762,  vol.  26 
(3  R  R  R). 

Aliffhtinf;  from  moving  car.  Alabama  &  V.  Ry.  Co.  v.  Jones 
(Miss.),  p.  367,  vol.  42   (19  R   R  R). 

Betts  V.  Wilmington  City  Ry.  Co.  (Del.),  p.  602.  vol.  28  (5 
R  R  R). 

Brown  v.  New  York,  N.  H.  &  H.  R.  Co.  (Miss.),  p.  143,  vol. 
26   (3  R  R  R). 

Lee  V.  Elizabeth,  P.  &  C.  J.  Ry.  Co.  (N.  J.),  p.  923,  vol.  31 
(8  R  R  R). 

Alighting  from  moving  car  after  porter  had  announced  las: 
station  and  opened  vestibule  door.  Mearns  v.  Central  R.  R- 
of  New  Jersey  (C.  C.  A.)  p.  97,  vol.  40  (17  R  R  R). 

Alighting  from  moving  car,  certain  instruction,  as  modified, 
was  proper,  yet,  as  there  could  be  no  recovery,  under  de- 
fendants' evidence,  regardless  of  the  question  of  warning  or 
no  warning  by  the  conductor,  the  refusal  to  give  the  requests 
as  asked  was  error.  Behcn  v.  St.  Louis  Transit  Co.  (Mo.),p- 
103,  vol.  41   (18  R  R  R). 

Alighting  from  moving  car,  concluding  clause  of  charge  did 
not,  when  considered  with  the  entire  charge,  inject  a  ques- 
tion not  litigated  into  the  case,  and  was  not  necessarily  mis- 
leading. Cody  V.  Duluth  St.  Ry.  Co.  (Minn.),  p.  117,  vol.  41 
(16  R  R  R);  Comerford  v.  New  York,  etc.,  R.  Co.  (Mass.),  p. 
130,  vol.  26  (3  R  R  R). 

Alighting  from  moving  car  in  obedience  to  direction  of  em- 
ployee. Pence  v.  Wabash  R.  Co.  (Iowa)  p.  77,  vol.  26  (3 
R  R  R). 

Alighting  from  moving  car,  instruction  properly  refused  as 
indefinite  as  to  speed  of  car.  Cody  v.  Duluth  -St.  Ry.  Co. 
(Minn.),  p.  117,  vol.  41  (18  R  R  R). 

Alighting  from  moving  car,  question  for  jury.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Willis  (Ala.),  p.  523,  -vol.  39 
(16  R  R  R) ;  Comerford  v.  New  York,  etc.,  R.  Co.  (Mass.),  p. 
130,  vqI.  26  (3  R  R  R). 

Alighting  from  moving  street  car.  Joyce  v.  Los  Angeles  Ry. 
Co.   (Cal.),  p.  66,  vol.  43   (20  R  R   R). 

Alighting  from  moving  street  car  after  signaling  and  car  was 
slowed  up,  question  for  jury.  Dallas  Rapid  Transit  Co.  v. 
Payne  (Tex.),  p.  25,  vol.  38  (15  R  R  R). 

Alighting  from  moving  street  car.  instruction.  Knoxville 
Traction  Co.  v.  Carroll   (Tenn.),  p.  707,  vol.  36  (13  R  R  R). 

Alighting  from  moving  street  car,  testimony  as  to  plaintiffs 
statement  to  witness  sufficient  evidence  of.  South  Covington 
&  C.  Ry.  Co.  V.  Riegler's  Adm'r  (Ky.),  p.  256,  vol.  38  (15 
R  R  R). 

AlightintT  from  moving  street  car  under  belief  that  car  had 
stopped  at  terminus,  according  to  conductor's  announcement. 
Elwood  V.  Connecticut  Ry.  &  Lighting  Co.  (Conn.),  p.  518. 
vol.  35   (12  R  R  R). 

Alighting  from  moving  train.  Baltimore  &  O.  S.  W^  R.  Co. 
V.  Mullen  (111.),  p.  6,  vol.  43  (20  R  R  R). 

Alighting  from  moving  train.  Blakney  v.  Seattle  Electric  Co. 
(Wash.),  p.  128.  vol.  27  (4  R  R  R);  La  Pointe  v.  Boston 
R.  R.  (Mass.),  p.  464,  vol.  28  (5  R  R  R);  Lindsay  v.  Southern 
Ry.  Co.  (Ga.).  p.  748,  vol.  26  (3  R  R  R);  Simmons  v.  Sea- 
board Air  Line  Ry.  (Ga.),  p.  454,  vol.  34  (11  R  R  R). 

Alighting  from  moving  train  after  assisting  passenger  to  board. 
Morrow  v.  Atlanta  &  C.  Air  Line  Ry.  Co.  (N.  Car.),  p.  290, 
vol.  33  (10  R  R  R). 

Alighting  from  moving  train  after  being  cautioned  against 
making  attempt,  question  for  jury.  Kansas  City.  M.  &  B. 
R.  Co.  V.  Matthews  (Ala.),  p.  79,  vol.  40  (17  R  R  R). 
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AliRhting  from  moving  train  at  destination  where  lack  of  time 
for  reflection.  Chicago,  etc.,  R.  Co.  v.  Winfrey  (Neb.),  p. 
689.  vol.  29  (6  R  R  R). 

AliRhting  from  moving  train  by  direction  of  brakeman,  when 
danger  is  obvious.  Flaherty  v.  Boston  &  M.  R.  R.  (Mass.), 
p.  246,  vol.  37  (14  R  R  R). 

Alighting  from  moving  train,  effect  of  conductor's  agreement 
to  slacken  up  enough  to  allow  passenger  to  alight  in  safety, 
where  he  alighted  when  train  was  going  too  fast  without 
the  knowledge  or  concurrence  of  conductor.  St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Highnote  (Tex.),  p.  41, 
vol.  39  (16  R  R  R). 

Alighting  from  moving  train,  instruction  properly  refused,  be- 
cause abstract  and  argumentative.  Kansas  City,  M.  &  B.  R. 
Co.  V.  Matthews  (^la.),  p.  79,  vol.  40  (17  R  R  R). 

Alighting  from  moving  train,  plea  was  bad  because  requiring 
jury  to  find  that  passenger  was  negligent  in  alighting  while 
the  train  was  in  the  slightest  motion,  though  the  motion  was 
such  as  to  involve  the  risk  a  man  of  ordinary  prudence  would 
take  under  the  circumstances.  Kansas  City.  M.  &  B.  R.  Co, 
V.  Matthews  (Ala.),  p.  79,  vol.  40  (17  R  R  R). 

Alighting  from  rapidly  moving  car  at  night.  Walker  v. 
Georgia  Ry.  &  Electric  Co.  (Ga.),  p.  654,  vol.  39  (16  R  R  R). 

Alighting  from  slowly  moving  train,  question  for  jury.  New- 
comb  V.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  p.  10,  vol. 
36  (13  R  R  R). 

Alighting  from  slowly  moving  train,  under  direction  of  con- 
ductor, is  not.  Southern  Ry.  Co.  v.  Bandy  (Ga.),  p.  736, 
vol.  35  (12  R  R  R). 

Alighting  from  street  car  on  company's  private  way,  act  of 
conductor  in  stopping  car  to  be  considered.  Topp  v.  United 
Rys.  &  Electric  Co.  of  Baltimore  (Md.),  p.  248,  vol.  37  (14 
R  R  R). 

Alighting  from  street  car  on  company's  private  way  prevented 
recovery.  Topp  v.  United  Rys.  &  Electric  Co.  of  Baltimore 
(Md.),  p.  240,  vol.  37   (14  R  R  R). 

Alighting  from  train  at  night,  at  a  dark  place,  while  train  waS 
moving  at  rate  of  one  or  two  miles  an  hour,  question  for 
jury.  Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews  (Ala.),  p. 
79,  vol.  40  (17  R  R  R). 

Alighting  from  train,  instruction  properly  refused  fot  failing 
to  hypothesize  that  passenger's  negligence  contributed  to 
his  injury.  Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews  (Ala.), 
p.  79,  vol.  40  (17  R  R  R). 

Alighting  on  a  dark  night  on  wrong  side  of  train.  Chesa- 
peake &  O.  Ry.  V.  Harris  (Va.),  p.  139,  vol.  41  (18  R  R  R). 

Alighting  on  left  foot  from  train  moving  to  his  left  at  rate 
of  one  or  two  miles  an  hour,  question  for  jury.  Kansas  City, 
M.  &  B.  R.  Co.  V.  Matthews  (Ala.),  p.  79,  vol.  40  (17  R  R  R). 

Alighting  on  side  of  platform.  Owen  v.  Washington  &  Q.  R. 
Ry.  Co.  (Wash.),  p.  667,  vol.  27  (4  R  R   R). 

Alighting  passenger  holding  to  hand  railing.  Gilmore  v. 
Seattle  &  R.  Ry.  Co.  (Wash.),  p.  143,  vol.  29  (6  R  R  R). 

Alighting  passenger  injured,  fact  that  it  was  dark,  and  he  felt 
no  motion  of  the  train  and  believed  it  had  stopped,  and  got 
oflF  at  place  pointed  out  to  him  by  depot  officials,  must  be 
considered  by  jury.  Baltimore  &  O.  S.  W^  R.  Co.  v.  Mullen 
(III.),  p.  6.  vol.  43  (20  R  R  R). 

Boy  assisting  nassenger  lumping  from  moving  train.  Oxsher 
V.  Houston,  E.  &  W.  T.  Ry.  Co.  (Tex.),  p.  727.  vol.  26  (3 
R  R  R). 

Boy  assisting  passenger  to  board  train  getting  off  after  start- 
ing of  train.  Oxsher  v.  Houston,  E.  &  W.  T.  Ry.  (Jo. 
(Tex.),  p.  727,  vol.  26  (3  R  R  R). 
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Character  of  impending  dani?er,  conduct  of  other  passenjfcrs, 
and  speed  of  car  to  be  considered,  in  determining  where  pas- 
senjfer  was  negligent  in  jumping  from  moving  car  when 
frightened  by  electric  explosion.  Chretien  v.  New  Orleans 
Rys.  Co.  (La.),  p.  262,  vol.  38  (15  R  R  R). 

Damages  not  allowed  to  female  passenger  injured  by  a  fall 
while  alighting  from  moving  car  at  night,  because  she  was 
warned  not  to  alight  and  her  act  was  caused  by  nervousness 
on  her  part.  McMichael  v.  Illinois  Cent.  R.  Co.  (La.),  p- 
140,  vol.  30  (7  R  R  R). 

Defendant  could  not  urge  in  supreme  court  that  plaintiff's  act 
in  alighting  from  moving  car  was  negligence  per  se  where  it 
had  requested  court  to  instruct  jury  to  consider  such  conduct. 
Chibago  Terminal  Transfer  R.  Co.  v.  Schmelling  (111.),  p. 
298,  vol.  28  (5  R  R  R). 

Duty  to  notify  conductor  of  desire*  to  alight  from  street  car, 
sufficiency  of  instructions.  Chicago  Union  Traction  Co.  t'. 
Hanthorn  (111.),  p.  19,  vol.  38  (15  R  R  R). 

Error  in  refusing  defendant's  motion  for  new  trial  where 
evidence  was  insufficient  to  show  negligence  where  passenger 
was  injured  while  alighting  from  street  car.  Birmingham 
Ry..  Light  &  Power  Co.  v.  Owens  (Ala.),  p.  297,  vol.  28  (5 
R  R  R).  . 

Evidence  showed  that  passenger  was  injured  while  attempting 
to  alight  from  train  after  it  started  again.  Newlin  v.  Iowa 
Cent.  Ry.  Co.  (Iowa),  p.  360,  vol.  42  (19  R  R  R). 

Excited  passenger  jumpin-g  from  train  by  direction  of  con- 
ductor, who  told  her  it  was  in  motion  when  it  was  not, 
question  for  jury.  Staines  v.  Central  R.  Co.  of  New  Jersey 
(N.  J.),  p.   612,  vol.  40    (17   R   R   R). 

Failure  to  take  hold  of  railing  while  alighting  where  passenger 
was  injured  by  reason  of  suddenly  starting  street  car.  Chi- 
cago Union  Traction  Co.  v.  Hanthorn  (111.),  p.  19,  vol.  38 
(15  R  R  R). 

From  moving  train,  question  for  jury.  Rutledge  v.  New  Or- 
leans, etc.,  R.  Co.  (C.  C.  A.),  o.  488,  vol.  34  (11  R  R  R). 

Instruction  on  the  subject  of  the  care  required  of  an  alighting 
passenger  was  objectionable  as  argumentative.  O'Dea  v. 
Michigan  Cent.R.  Co.  (Mich.),  p.  53,  vol.  42  (19  R  R  R^. 

Instructions  were  erroneous  as  in  effect  charging  that  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law  if 
she  attempted  to  alight  from  moving  street  car.  Paul  v. 
Salt  Lake  City  R.  Co.  (Utah),  p.  45,  vol.  42  (19  R  R  R). 

Insufficiency  of  allegation  that  plaintiff  could  have  seen  ob- 
struction before  he  alighted.  Montgomery  St.  Ry.  v.  Mason 
(Ala.),  p.  316,  vol.  28   (5  R  R  R). 

Jumping  from  moving  car  because  of  failure  to  aflFord  oppor- 
tunity to  alight.  McDonald  v.  City  Electric  Ry.  Co.  (M'ch.), 
p.  436,  vol.  35  (12  R  R  R). 

Tumping  from  moving  car  to  avoid  apparent  danger.  Sclma 
Street  &  Suburban  Ry.  Co.  v,  Owen  (Ala.),  p.  97,  vol.  25  (2 
R  R  R). 

Tumping  from  moving  street  car  to  avoid  danger.  Selma  Street 
&  Suburban  Ry.  Co.  v.  Owen  (Ala.),  p.  97,  vol.  25  (2  R  R  R"). 

Jumping  from  moving  street  car  to  avoid  danger,  circumstances 
CO  be  considered  by  jury.  Mannon  v.  Camden  Interstate 
Ry.  Co.   (W.  Va.),  p.  312,  vol.  38  (15  R  R  R). 

Jumoing  from  moving  train  after  being  carried  beyond  des- 
tination. Chicago.  B.  &  Q.  R.  Co.  v,  Martelle  (Neb.),  p.  872, 
vol.  27  (4  R  R  R). 

Jumoing  from  side  door  of  car  instead  of  leaving  by  steps. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hay  (Tex.),  p.  122, 
vol.  25  (2  R  R  R). 
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Jumping  from  street  car  when  collision  was  imminent.  How- 
ell V.  Lansing  City  Electric  Ry.  Co.  (Mich.),  p.  61,  vol.  35 
(12  R  R  R). 

Jumping  on  greasy  platform.  Newcomb  v.  New  York  Cent. 
&  H.  R.  R.  Co.  (Mo.),  p.  883,  vol.  27   (4R  R  R). 

Lady  passenger  assumes  risk  who  attempts  to  alight  in  night- 
time, with  bundles  in  hand,  from  moving  car.  McMichael 
V.  Illinois  Cent.  R.  Co.  (La.),  p.  140,  vol.  30  (7  R  R  R). 

Leaving  car  for  some  purpose  not  incident  to  journey.  Chi- 
cago, etc.,  Ry.  Co.  v.  Sattler  (Neb.),  p.  688,  vol.  26  (3  R  R  R). 

Leaving  car  to  walk  on  unlighted  station  platform  merely 
for  exercise.  Abbott  v.  Oregon  R.  Co.  (Ore.),  p.  52,  vol. 
39   (16  R  R  R). 

Necessity  of  passenger  to  leave  moving  car,  instruction  er- 
roneous for  requiring  absolute  necessity.  United  Rys.  & 
Elec.  Co.  of  Baltimore  v.  Beidelman  (Md.),  p.  662,  vol.  27 
(4  R  R  R). 

Negligence  per  se  in  alighting  from  moving  train.  Walters  v. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  237,  vol.  25  (2  R  R  R). 

No  recovery  where  proximate  cause  of  injury  to  person  assist- 
ing passenger  to  board  train  was  his  act  in  jumping  from  it 
while  it  was  in  motion.  Georgia,  C.  &  N.  Ry.  Co.  v.  Hutchins 
(Ga.),  p.  727,  vol.  38  (15  R  R  R). 

Not  necessarily  gross  negligence  for  passenger  to  attempt  to 
•  leave  moving  train.     Chicago,  etc.,  R.  Co.  v.  Winfrey  (Neb.), 

p.  689.  vol.  29  (6  R  R  R). 

Passenger  alighting  from  moving  train  at  invitation  of  con- 
ductor was  not  guilty  of  contributory  negligence.  Johnson 
V.  Atlantic  &  N.  C.  R.  Co.  (N.  Car.),  p.  770,  vol.  26  (3 
R  R  R). 

Passenger  alighting  from  street  car,  passing  around  it,  and 
stepping  on  other  track  without  looking.  Bass  v.  Texas 
Ry.  &  Light  Co.  (Va.),  p.  194,  vol.  24  (1  R  R  R). 

Passenger  directed  by  switchmen  to  jump  from  flat  car,  to 
alight,  and  suflFering  a  miscarriage  as  the  result  of  so  alight- 
ing, was  not  guilty  of'  contributory  negligence  in  failing  to 
inform  the  switchman  of  her  condition.  West  v.  St.  Louis 
Southwestern  Ry.  Co.  (Mo.),  p.  855,  vol.  38  (15  R  R  R). 

Passenger,  injured  by  fall  into  unguarded  cattle  guard  while 
walking  from  train  to  depot,  was  not  negligent  in  failing  to 
go  through  cars  intervening  between  his  car  and  depot  plat- 
form. Chesapeake  &  O.  Ry.  Co.  v.  Smith  (Va.),  p.  241,  vol. 
38   (15  R  R  R). 

Passenger  injured  by  sudden  starting  of  car  while  she  was 
attempting  to  alight  was  not  guilty  of  contributory  negli- 
gence as  matter  of  law.  O'Dea  v.  Michigan  Cent.  R.  Co. 
(Mich.),  p.  53,  vol.  42  (19  R  R  R). 

Passen'rer  not  guilty  of,  as  matter  of  law,  in  attempting  to 
alight  after  conductor  called  transfer  point,  and  car  stopped. 
United  Rys.  &  Electric  Co.  of  Baltimore  v.  Woodbridge 
(Md.),  p.  156,  vol.  31   (8  R  R  R). 

Passenger  struck  by  train  while  crossing  track  to  opposite 
platform,  sufficiency  of  evidence  of.  Pendleton's  Adm'r  v. 
Richmond.  F.  &  P.  R.  Co.  (Va.).  p.  73.  vol.  42  (19  R  R  R). 

Person  assisting  passengers  to  board  train  alighting  from  it 
after  it  had  started.  Flaherty  v.  Boston  &  M.  R.  R.  (Mass.), 
p.  246,  vol.  37  (14  R  R  R). 

Prima  facie  case  of  contributory  negligence  not  established 
by  evidence  of  misstep  of  passenger  while  alighting.  Texas 
&  P.  Ry.  Co.  V.  Gardner  (C.  C.  A.),  p.  759,  vol.  26  (3 
R  R  R). 

Question  for  iury  in  action  for  injuries  sustained  by  passenger 
when  alighting  from  street  car.  Indiana  Union  Traction  Co. 
V.  Jacobs  (Ind.),  p.  653,  vol.  43  (20  R  R  R). 
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Question  for  jury  where  passenger,  after  the  street  car  had 
been  slowed  down  to  allow  him  to  alight,  got  upon  ihe 
step  and  was  thrown  to  the  ground  by  a  sudden  jerk. 
Paganini  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  14,  vol.  34 
(11  R  R  R). 

Question  for  jury  where  passenger  jumped  from  moving  street 
car  to  avoid  danger.  Mannon  v.  Camden  Interstate  Ry.  Co. 
(W.  Va.),  p.  312,  vol.  38  (15  R  R  R). 

Question  for  jury  where  train  was  suddenly  started  while 
passenger  attempted  to  alight.  Walters  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  p.  237,  vol.  25  (2  R  R  R). 

Question  of  negligence  and  contributory  negligence  for  jury 
where  alighting  passenger  was  injured  by  reason  of  sudden 
jerk  of  car.  Sweet  v.  Birmingham  Ry.  •  &  Electric  Co. 
(Ala.),  p.  784,  vol.  29   (6  R  R  R). 

Right  of  alighting  passenger  to  assume  that  carrier  has  per- 
formed its  duties  in  making  the  approaches  from  its  pas- 
senger cars  to  the  station  reasonably  safe.  Chesapeake  & 
O.  Ry.  V.  Harris  (Va.),  p.  139,  vol.  41  (18  R  R  R). 

Right  of  passenger  to  assume,  when  crossing  intervening  tracks 
to  get  from  station  to  his  train,  that  such  tracks  will^  be 
free  from  danger.  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.), 
p.  531,  vol.  41  (18  R  R  R). 

Right  of  street  car  passenger  to  assume  that  car  has  stopped 
at  safe  place.  Indiana  Union  Traction  Co.  v.  Jacobs  (Ind.), 
p.  653,  vol.  43  (20  R  R  R). 

Right  of  street  car  passenger  to  assume  that  car  will  not  be 
moved  without  notice  to  him.  Davis  v.  Camden  G.  &  W. 
Ry.  Co.   (N.  J.),  p.  665,  vol.  43   (20  R  R  R). 

Right  of  street  railway  passenger  to  alight  at  place  other 
than  that  specified  in  pdsted  notice.  United  Rys.  &  Electric 
Co.  of  Baltimore  v.  Woodbridge  (Md.),  p.  156,  vol.  31  (8 
R  R  R). 

Stepping  from  moving  car.  Campbell  v.  Los  Angeles  Ry- 
Co.  (Cal.),  p.  85,  vol.  24  (1  R  R  R);  Pittsburgh,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Gray  (Ind.),  p.  120,  vol.  27  (4  R  R  R). 

Sudden  starting  of  car  after  passenger  had  reached  platform, 
at  direction  of  conductor,  for  the  purpose  of  alighting. 
Smalley  v.  Detroit  &  M.  Ry.«  Co.  (Mich.),  p.  618,  vol.  28  (5 
R  R  R). 

Sufficiency  of  allegation  that  collision  was  imminent.  Selma 
Street  &  Suburban  Ry.  Co.  v.  Owen  (Ala.),  p.  97,  vol.  25  (2 
R  R  R). 

Sufficiency  of  allegation  that  collision  was  imminent  when 
passenger  jumped  from  moving  street  car  to  avoid  danger. 
Selma  Street  &  Suburban  Ry.  Co.  v.  Owen  (Ala.),  p.  97,  vol. 
25  (2  R  R  R). 

Sufficiency  of  evidence  of  due  care  on  part  of  passenger  falling 
from  car  steps  covered  with  snow.  Foster  z'.  Old  Colony 
St.  Ry.  Co.   (Mass.),  p.  894,  vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  to  show  that  passenger  left  car  for 
some  purpose  not  incident  to  his  journey  so  as  to  be  unable 
to  claim  protection  of  Nebraska  statute  providing  for  lia- 
bility in  certain  cases  where  passenger  is  being  "transported 
over  road."  Chicago,  etc.,  Ry.  Co.  v.  Sattler  (Neb.),  p.  688, 
vol.  26  (3  R  R  R). 

Though  street  car  stopped  at  unusual  place,  passenger  had 
right  to  assume  that  it  stopped  pursuant  to  signals  to  let 
passQiigers  alight,  in  the  absence  of  knowledge  that  it 
stopped  for  another  purpose.  Selby  v.  Detroit  Ry.  (Mich.), 
p.  583,  vol.  39   (16  R  R  R). 

Where  plaintiff  who  was  ignorant  of  the  surroundings,  was  di- 
rected  to  get  oflF  a  train  and  go  to   the   depot,   and  people 
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were   getting   off   both   sides  of   the   train,   evidence   that   he 
stated  he  did  not  get  off  on  the  other  side  because  there  was 
such  a  rush,  and  he  never  followed  a  crowd  in  a  rush,  did 
not   show   a    want   of   due    care.      Chesapeake    &    O.    Ry.   v, 
Harris  ^Va.).  p.  139,  vol.  41   (18  R  R  R). 
Assisting  passenger  to  board,  right  of  such  person,  when  return- 
ing to  station,  to  rely  on  implied  assurance  of  absence  of  dan- 
ger from  trains.    St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cleere  (Ark.), 
p.  61,  vol.  40  (17  R  R  R). 
Attempting  to  ride  without  ticket  on  later  train  after  being  ex- 
pelled for  exercising  stop  over  privilege,  where  ticket  had  been 
improperly  taken  up.     Scofield  v.  Pennsylvania  Co.  (C.  C.  A.), 
p.  193,  vol.  25  (2  R  R  R). 

Before  Boarding  Cars. 

Care   required   of  passenger   in   using  station   platform.     Dot- 
son  V.  Erie  R.  Co.  (N.  J.),  p.  279,  vol.  31  (^  R  R  R). 
Crossing  track   to  board  train   without    seeing  other   train  in 
plain  view.     Steber  v.  Chicago  &  N.  W.  Ry.  Co.   (Wis.),  p. 
656,  vol.  29  (6  R  R  R). 
Effect  of  knowledge  of  facts  suggesting  inquiry  as  to  whether 
passengers  may  ride  on  freight  train.     Purple  v.  Union  Pac. 
R.  Co.  (C.  C.  A.),  p.  711,  vol.  26  (3  R  R  R). 
Failure  to  look  and  listen  before  crossing  track  to  board  car. 
Chicago  &  E.  I.  R.  Co.  v.  Huston   (111.),  p.  141,  vol.  26   (3 
R  R  R). 
Failure  to  look  and  listen  for  trains  before  attempting  to  cross 
intervening  tracks  to  get  from  station  to  his  train.     Illinois 
Cent.  R.  Co.  v.  Proctor  (Ky.),  p.  531,  vol.  41  (18  R  R  R). 
Intoxication  of  passenger  struck  by  freight  train  while  cross- 
ing intervening  tracks   to   take   train,   effect  of  on  right  to 
recover.     Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  p.  531,  vol. 
41  (18  R  R  R). 
Of  person  traveling  on  shipper's  pass,  and  struck  by  train  on 
other  track  while  walking  to  a  car,  was  question  for  jury. 
Chicago,  B.  &  Q.  R.  Co.  v.  Troyee   (Neb.),  p.  350,  vol.  42 
(19  R  R  R). 
Passenger  killed  by  train  while  crossing  tracks  from  station  to 
take  his  train  was  guilty  of  contributory  negligence.  Dieck- 
mann  v.  Chicago  &  N.  W.  Ry.   Co.   (Iowa),  p.  736,  vol.  42 
(19  R  R  R). 
Passenger's  right  to  rely  upon  ticket  agent's  representation  as 
to  where  train  will  stop.*   Kansas  City,  etc.,  R.  Co.  v.  Little 
(Kan.),  p.  701,  vol.  29  (6  R  R  R). 
Person  signaling  street  car  struck  by  reason  of  overlaping  of 
car  at  curve.    Garvey  v.  Rhode  Island  Co.  (R.  I.),  p.  30,  vol. 
38  (15  R  R  R). 
Prosoective  passenger  crossing  in  front  of  street  railway  car. 
Gilliland  v.  Middlesex  &  S.  Traction  Co.  (N.  J.),  p.  406,  vol. 
27  (4  R  R  R). 
Prospective  passenger  killed  by   overlapping  car,  while  stand- 
ing on  station  olatform.     Lehigh   Valley   R.   Cio.   v.   Dupont 
(C.  C.  A.),  p.  83,  vol.  35   (12  R  R  R). 
Prospective  passenger  killed  bv  overlapping  car,  while  standing 
on  station   platform,   instruction.      Lehigh   Valley    R.    Co.  v. 
Dupont  (C.  C.  A),  p.  83,  vol.  35  (12  R  R  R). 
Reliance  on  direction  of  trainmen  as  to  proper  car  to  be  taken. 
Robertson  v.  Louisville  &  N.   R.   Co.    (Ala.),   p.   61,  vol.   41 
(18  R  R  R). 
Taking  position   near  track  on   crowded   platform.     Cousineau 
V.  Muskegon  T.  &  L.  Co.  (Mich.),  p.  659,  vol.  43  (20  R  R  R). 
Walking  on  track  to  board  car.     Spavin  v.  Lake  Shore  &  M. 

S.  Ry.  Co.  (Mich.),  p.  135,  vol.  26  (3  R  R  R). 
Walking  to  station  on  track.     Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 
V.  Lagerkrans  (Neb.),  p.  861,  vol.  27  (4  R  R  R). 
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Boarding  Cars. 

Assumption  of  risk  from  attempt  to  board  moving  street  car. 
Foster  v,  Seattle  Electric  Co.  (Wash.),  p.  640,  vol.  36  (13 
R  R  R). 

Attemptinpr  to  board  street  car  after  signal  for  starting  had  been 

.  given.  Foster  v.  Seattle  Electric  Co.  (Wash.),  p.  640,  vol.  36 
(13  R  R  R). 

Boarding  car  inside  car  barn.  Kroeger  v,  Seattle  Electric  Co. 
(Wash.),  p.  689,  vol.  39  (16  R  R  R). 

Boarding  crowded  car  when  urged  by  conductor  to  crowd  on, 
question  for  jury.  Alton  Light  &  Traction  Co.  v.  Oliver 
(111.),  p.  33,  vol.  43  (20  R  R  R). 

Boarding  moving  car.  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C. 
A.),  p.  295,  vol.  36  (13  R  R  R). 

Boarding  moving  car,  nonsuit  properly  granted.  Mceks  v. 
Atlantic  &  B.  R.  Co.  (Ga.),  p.  672,  vol.  39  (16  R  R  R). 

Boarding  moving  freight  train  under  direction  of  conductor. 
Illinois  Cent.  R.  Co.  v.  Glover  (Ky.),  p.  911,  vol.  31  (8 
R  R  R). 

Boarding  moving  street  car.  Birmingham  Ry.  &  Electric  Co. 
V.  Brannon  (Ala.),  p.  154,  vol.  25  (2  R  R  R);  Murphy  v. 
North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  14,  vol.  38  (15  R  R  R). 

Boarding  moving  street  car  after  speed  is  slackened  in  obe- 
dience to  his  signals.  Hunterson  v.  Union  Traction  Co. 
(Pa.),  p.  927,  vol.  31  (8  R  R  R). 

Boarding  moving  street  car  near  barrier  surrounding  excava- 
tion. Berry  v.  Utica  Belt  Line  St.  Ry.  Co.  (N.  Y.),  p.  669, 
vol.  40  (17  R  R  R). 

Boarding  moving  train.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hollo- 
way  (Kan.),  p.  648,  vol.  40  (17  R  R  R) ;  Creech  v.  Charleston 
&  W.  C.  Ry.  Co.  (S.  Car.),  p.  903,  vol.  31  (8  R  R  R);  Illinois 
Cent.  R.  Co.  v.  Glover  (Ky.)i  p.  911,  vol.  31  (8  R  R  R):  Pence 
V.  Wabash  R.  Co.  (Iowa),  p.  77,  vol.  26  (3  R  R  R);  Ricks  r. 
Georgia  S.  &  F.  Ry.  Co.  (Ga.),  p.  910,  vol.  31  (8  R  R  R). 

Boarding  moving  train,  could  not  be  held,  as  matter  of  law, 
that  attempt  was  so  obviously  dangerous  as  to  constitute 
contributory  negligence.  Atchison  T.  &  S.  F.  Ry.  Co.  v. 
Holloway  (Kan.),  p.  648,  vol.  40  (17  R  R  R). 

Boarding  moving  train  in  obedience  to  direction  of  employee. 
Pence  v,  Wabash  R.  Co.   (Iowa),  p.  77,  vol.  26   (3  R  R  R). 

Boarding,  or  alighting  from  moving  car.  Boulfrois  i\  United 
Traction  Co.  (Pa.),  p.  70,  vol.  41  (18  R  R  R). 

Burden  on  person  injured  by  stepping  on  or  oflF  a  moving 
street  car  to  show  why  the  case  should  go  to  the  jury. 
Hunterson  v.  Union  Traction  Co.  (Pa.),  p.  927,  vol.  31  (8 
R   R   R). 

Drunken  passenger  trying  to  board  moving  train  after  ejection. 
Chesapeake  &  O.  Ry.  Co.  v.  Saulsberry  (Ky.),  p.  84,  vol.  25 
(2  R  R  R). 

In  action  for  injuries  sustained  in  attempting  to  board  moving 
train,  passenger's  testimony  that,  as  he  attempted  to  re- 
mount car,  a  voice,  coming  from  place  where  a  moment  be- 
fore he  had  left  conductor  alone,  cried  "hurry  up  get  on 
there"  with  testimony  of  another  witness  that  it  was  the 
conductor  who  spoke,  was  admissible.  Chicago  &  A.  R.  Co. 
V.  Gore  (111.),  p.  951,  vol.  29  (6  R  R  R). 

In  action  for  injury  to  passenger,  defendant  company  could 
not  complain  that  a  special  interrogatory,  whether  pas- 
senger's attempt  to  board  moving  train  was  the  cause  of  his 
injury,  was  modified  bv  inserting  the  word  "proximate"  be* 
fore  "cause,"  as  in  either  form  the  interrogatory  did  not  call 
for  a  fact,  or  for  a  probative  fact  from  which  an  ultimate 
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fact  resulted.    ChicaRO  &  A.  R.  Co.  v.  Gore  (111.),  p.  951,  vol. 
29  (6  R  R  R). 

In  boarding  street  car.  Birmingham  Ry.  &  Electric  Co.  v. 
Brannon  (Ala.),  p.  154,  vol.  25  (2  R  R  R). 

Injury  to  boarding  passenger  from  sudden  movement  of  train, 
erroneous  instruction  declaring  there  could  be  no  recovery, 
unless  defendant  was  chargeable  with  notice  of  his  position. 
Kansas  City  Southern  Ry.  Co.  v.  McGinty  (Ark.),  p.  71,  vol. 
40  (7  R  R  R). 

Not  negligence  as  matter  of  law,  to  board  moving  train,  at 
direction  of  conductor,  unless  peril  is  so  obvious  that  only  a 
reckless  man  would  encounter  it.  Chicago  &  A.  R.  Co.  v. 
Gore  (111.),  p.  951,  vol.  29  (6  R  R  R). 

One-armed  man  boarding  moving  car.  Talbert  v.  Charleston 
&  W.  C.  Ry.  Co.  (S.  Car.),  p.  53,  vol.  40  (17  R  R  R). 

Passenger  injured  by  jolt  before  securing  secure  footing  in 
crowded  car,  question  for  jury.  Citizens'  St.  R.  Co.  v. 
Jolly  (Ind.),  p.  175,  vol.  31  (8  R  R  R). 

Passenger  left  at  intermediate  station  as  result  of  boarding 
wrong  car.  recovery  depended  on  whether  or  not  her  action 
was  directed  by  railroad  employees  of  the  train  on  which 
she  was  riding.  Robertson  v.  Louisville  &  N.  R.  Co.  (Ala.), 
p.  61,  vol.  41  (18  R  R  R). 

Passenger  left  at  intermediate  station  as  result  of  boarding 
wrong  car  there,  charge  that  she  could  not  recover  unless 
defendant's  "conductor  and  flagman"  told  her  to  get  on 
wrong,  was  not  warranted  by  evidence.  Robertson  v.  Louis- 
ville &  N.  R.  Co.  (Ala.),  p.  61,  vol.  41  (18  R  R  R). 

Passengers  boarding  or  alighting  may  assume  that  officials 
have  taken  proper  precautions  to  insure  their  safety.  Leveret 
V.  Shreveport  Belt  Ry.  Co.  (La.),  p.  611,  vol.  32  (9  R  R  R). 

Where  passenger  injured  in  attempting  to  remount  car  steps, 
alleges. that  he  proceeded  with  ordinary  care,  evidence  that 
he  acted  at  the  direction  of  the  conductor  is  relevant  to 
show  such  care.  Chicago  &  A.  R.  Co.  v.  Gore  (111.),  p.  951, 
vol.  29  (6  R  R  R). 
Boarding  or  alighting  from  moving  street  cars.     Chicago  Union 

Traction  Co.  v.  Olsen  (111.),  p.  49,  vol.  38  (15  R  R  R). 
Burden  of  proof.     Boone  v.  Oakland  Transit  Co.   (Cal.),  p.  601, 

vol.  32  (9  R  R  k). 
Burden  of  proof  of  due  care  on  plaintiff  in  action  for  injury  to 

passenger   caused   by   alighting   from    moving   car.      Brown   v. 

New  York.  N.  H.  &  H.  R.  Co.   (Mass.),  p.  143,  vol.  26  (3  R 

R  R). 
Burden  of  proving  absence  of.    Taillon  v.  Mears  (Mont.),  p.  516, 

vol.  33  (10  R  R  R). 
Burden  of  proving  negligence  of  plaintiff  where  it  is  denied  that 

she  was  a  passenger.    Louisville  &  N.  R.  Co.  v.  Harmon  (Ky.), 

p.  76.  vol.  24    (1  R  R  R). 
Care  required  of  passenger.     Barker  v.  Ohio  River  R.  Co.   (W. 

Va.),  p.  132.  vol.  27  (4  R  R  R);  Clere  v.  Morgan's  Louisianna 

&  T.  R.  Co.  (La.),  p.  690,  vol.  27  (4  R  R  R);  Pendleton's  Adm'r 

V.  Richmond  F.  &  P.  R.  Co.  (Va.),  p.  73,  vol.  42  (19  R  R  R). 
Care  required  of  street  car  passenger,  injured  by  reason  of  panic 

caused   by   explosion    of  controller.      Chicago   Union    Traction 

Co.  V.  Newmiller  (111.),  p.  273,  vol.  41   (18  R  R  R);   Davis  v, 

Paducah  Ry.  &  Light  Co.  (Ky.),  p.  684,  vol.  27  (4  R  R  R). 
Carrier   liable    for   injury   caused   by   gross    negligence    although 

there  was  contributory  negligence.     Barker  v.  Ohio  River  R. 

Co.  (W.  Va.).  p.  132,  vol.  27  (4  R  R  R). 
Constitutionality  of  Nebraska  statute  creating  liability  for  any  in- 
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jury  to  passenfirer  not  caused  by  his  own  criminal  negligence  or 
violation  of  some  rule  of  the  company.  Chicago,  R  I.  &  P. 
Ry.  Co.  V.  Zernecke  (U.  S.),  p.  170,  vol.  25  (2  R  R  R);  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Hambel  (Neb.),  p.  167,  vol.  25  (2  R  R  R). 

Contributory  negligence  and  negligence  after  discovery  of  plain- 
tiff's peril,  proper  instruction  as  to  effect  of,  in  action  for  injury 
to  passenger  from  fall  from  rear  platform  of  street  car.  South 
Covington  &  C.  St.  Ry.  Co.  v.  Riegler's  Adm'r  (Ky.),  p.  256, 
vol.  38  (15  R  R  R). 

Contributory  negligence  on  part  of  passenger  which  will  prevent 
recovery  must  be  an  act  committed  under  such  circumstances 
as  to  render  it  obviously  and  necessarily  perilous  and  show  a 
wilful  disregard  of  danger  incurred.  Chicago,  etc.,  R.  Co.  v. 
Winfrey  (Neb.),  p.  689,  vol.  29  (6  R  R  R). 

"Criminal  negligence,"  as  used  in  statute  of  Nebraska,  which  will 
defeat  a  recovery  for  injury  received  by  passenger,  is  defined 
to  be  gross  negligence,  such  as  amounts  to  a  reckless  disre- 
gard to  one's  own  safety  and  a  wilful  indifference  to  conse- 
quences. Chicago,  etc.,  R.  Co.  v.  Winfrey  (Neb.),  p.  689,  vol. 
29  (6  R  R  R). 

Degree  of  care  required  of  passengers.  Carroll  v,  Charleston  & 
S.  R.  Co.  (S.  Car.),  p.  221,  vol.  31  (8  R  R  R);  Southern  Ry. 
Co.  V.  Cunningham  (Ga.),  p.  374,  vol.  41  (18  R  R  R). 

Direction  of  verdict  on  account  of  contributory  negligence  not 
pleaded,  but  appearing  from  plaintiff's  evidence.  Chaney  v, 
Louisiana  &  M.   R.  R.  Co.   (Mo.),  p.  333,  vol.  31   (8  R  R  R). 

Duty  of  passenger  put  off  at  wrong  station  to  minimize  damages. 
Cain  V.  Louisville  &  N.  R.  Co.  (Ky.),  p.  376,  vol.  37  (14  R  R  R). 

Duty  to  ascertain  that  train  stops  at  destination.  St.  Louis  S. 
W.  Ry.  Co.  of  Texas  v.  Campbell  (Tex.),  p.  425,  vol.  27  (4 
R  R  R). 

Effect  of  contributory  negligence  which  was  proximate  cause  of 
injury.  Georgia  Southern  &  F.  R.  Co.  v.  Cartledge  (Ga.),  p. 
271.  vol.  28  (5  R  R  R). 

Effect  of,  in  absence  of  finding  that  it  existed  in  "material"  de- 
gree. Root  V.  Des  Moines  Ry.  Co.  (Iowa),  p.  684,  vol.  34  (11 
R  R  R). 

Failure  to  instruct  in  absence  of  request.  Memphis  St.  Ry.  Co. 
V.  Shaw  (Tenn.),  p.  255,  vol.  31  (8  R  R  R). 

Fall  over  obstruction  on  platform,  instruction.  Matthieson  v. 
Burlington,  etc..  Ry.  Co.  (Iowa),  p.  826,  vol.  35  (12  R  R  R). 

Instruction.  Davis  v.  Paducah  Ry.  &  Light  Co.  (Ky.),  p.  684, 
vol.  27  (4  R  R  R). 

Instruction  erroneous  for  containing  phrase,  "material"  degree. 
Root  V.  Des  Moines  Ry.  Co.  (Iowa),  p.  684,  vol.  34  (11  R  R  R). 

Instruction  was  not  misleading  as  to  burden  of  proof  with  refer- 
ence to  contributory  negligence.  Hutcheis  v.  Cedar  Rapids  & 
M.  C.  Ry.  Co.  (Iowa),  p.  362,  vol.  42  (19  R  R  R). 

Last  clear  chance.  Simmons  v.  Seaboard  Air  Line  Ry.  (Ga.),  p. 
454,  vol.  34  (11  R  R  R^. 

Merely  stepping  back  into  hole  in  platform.  Barker  v.  Ohio 
River  R.  Co.  (W.  Va.),  p.  132,  vol.  27  (4  R  R  R). 

Negligence  and  contributory  negligence.  Doolittle  v.  Southern 
Ry.  Co.  (S.  Car.),  p.  105,  vol.  24  (1  R  R  R);  Krauss  v.  Lake 
Erie  &  W.  R.  Co.  (Ind.).  p.  170,  vol.  27  (4  R  R  R). 

No  defense  where  there  was  gross  negligence.  Barker  z\  Ohio 
River  R.  Co.  (W.  Va.),  o.  132,  vol.  27  (4  R  R  R). 

Passenger  injured  by  jerking  of  train,  request  to  charge  which 
would  make  the  exercise  of  ordinary  care  on  part  of  passenger 
dependent  entirely  on  what  was  usual  or  customary  with  the 
railroad,  or  without  reference  to  his  knowledge  of  it  or  to  the 
circumstances  of  the  particular  case,  was  properly  refused. 
Southern  Ry.  Co.  v.  (Cunningham  ((ia.),  p.  374.  vol.  41  (18 
R  R  R). 
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Passenger  injured  by  reason  of  nejrligent  jerkinj?  of  train,  care 
required  of  him,  and  thinj^s  to  be  considered  in  detcrminin^jr 
whether  he  has  exercised  such  care.  Southern  Ry.  Co.  v. 
Cunningham  (Ga.),  p.  374,  vol.  41  (18  R  R  R). 

Passenger  not  deprived  of  right  of  visiting  dining  car  by  his 
knowledge  of  existence  of  an  unvestibuled  sleeper  in  train. 
Northern  Pac.  Ry.  Co.  v.  Adams  (C.  C.  A.),  p.  734,  vol.  26 
(3  R  R  R). 

Passenger's  right  to  use  station  platform.  Dotson  v.  Erie  R. 
Co.  (N.  J.),  p.  279,  vol.  31  (8  R  R  R). 

Pleading  and  proof.  Bailey  v.  Seattle  &  R.  Ry.  Co.  (Wash.),  p. 
697,  vol.  32  (9  R  R  R). 

Question  for  jury.  Chicago,  etc.,  R.  Co.  v.  Winfrey  (Neb.),  p. 
639,  vol.  29  (6  R  R  R) ;  Normile  v.  Wheeling  Traction  Co.  ( W. 
Va.),  p.  235,  vol.  41  (18  R  R  R). 

Question  for  jury,  in  action  for  injury  to  street  railway  pas- 
senger from  electric  shock.  South  Covington  &  C.  St.  Ry.  Co. 
V.  Smith  (Ky.),  p.  26,  vol.  39  (16  R  R  R). 

Question  for  jury  where  passenger  was  riin  into  by  car  while 
transferring  from  one  car  to  another.  Walger  v.  Jersey  City, 
H.  &  P.  St.  Ry.  Co.  (N.  J.),  p.  226,  vol  37  (14  R  R  R). 

Question  for  jury  where  prospective  passenger,  after  his  ejection 
from  car,  was  injured  by  rail  charged  with  electricity,  as  he 
was  walking  back  to  his  home,  at  night.  Anderson  v.  Seattle- 
Tacoma  Inter.urban  Ry.  Co.  (Mass.),  p.  380,  vol.  37  (14  R  R  R). 

Railroad  cannot  complain  that  it  is  deprived  of  its  property  with- 
out due  process  of  law  by  statute  oi  Nebraska  creating  lia- 
bility for  injuries  to  passenger  in  absence  of  contributory  neg- 
ligence. Chicago,  R.  I.  &  P.  Ry.  Co.  v,  Zernecke  (U.  S.),  p. 
170,  vol.  25  (2  R  R  R). 

Rape  of  passenger  by  brakeman,  proper  to  refuse  to  submit  ques- 
tion of  contributory  negligence,  in  action  against  railroad. 
Garvick  v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  p.  496,  vol.  43 
(20  R  R  R). 

Relying  on  conductor's  instructions  when  contemplated  act  is 
obviously  dangerous.  Southern  Ry.  Co.  v.  Bandy  (Ga.),  p.  736, 
vol.  35  (12  R  R  R). 

Riding  in  Dangerous  Place  or  Position. 

Assumption  of  risk  of  attempting  to  return  to  seat  from  plat- 
form by  way  of  running  board,  while  street  car  is  moving 
rapidly,  where  passenger  was  struck  by  trolley  post.  Bridges 
V.  Jackson  Elec.  Ry.  L.  &  P.  Co.  (Miss.),  p.  512,  vol.  39  (16 
R  R  R). 

Assumption  of  risk  of  riding  on  running  board  of  open  electric 
street  car.  Bainbridge  v.  Union  Traction  Co.  (Pa.),  p.  774, 
vol.  31  (8  R  R  R). 

Boy  16  years  of  age  not  incapable  of  sufficient  discretion  to 
avoid  extending  part  of  person  beyond  car  line.  Benedict  v. 
Minneapolis  &  St.  L.  R.  Co.  (Minn.),  p.  701,  vol.  26  (3 
R  R  R). 

Burden  of  proving  on  carrier  where  street  car  passenger  was 
struck  by  proiecting  load  on  passing  wagon.  Jones  v.  United 
Railways  &  Electric  Co.  of  Baltimore  (Md.),  p.  631,  vol.  36 
(13  R  R  R). 

Care  required  of  passengers  standing  on  platform.  Magrane 
V,  St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  1,  vol.  36   (13  R  R  R). 

Care  required  of  street  car  passenger  riding  on  steps,  to  avoid 
collision  with  cars  on  other  track.  Parks  v.  St.  Louis  &  S. 
Ry.  Co.  (Mo.),  p.  387,  vol.  37  (14  R  R  R). 

Conduct  of  intelligent  boy  15  years  old  in  standing  on  plat- 
form of  moving  electric  car,  there  being  room  inside,  was 
contributory  negligence  preventing  recovery  for  his  injuries. 
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Kirchner  v.  Oil  City  St.  Ry.  Co.  (Pa.),  p.  711,  vol.  38  (15 
R  R  R). 

Contributory  neglifi^ence  no  defense  where  failure  to  warn  in- 
toxicated passenger  of  danger  of  going  on  platform  of  mov- 
ing car.  Fox.  v.  Michigan  Cent.  R.  Co.  (Mich.),  p.  124,  vol. 
41  (18  R  R  R). 

Custodian  of  lunatic,  injured  by  sudden  lurch  of  car,  was  not 
guilty  of  such  contributory  negligence  in  riding  in  baggage 
car  from  necessity,  in  order  to  be  with  his  charge,  as  to  re- 
lieve carrier  of  any  responsibility  for  his  safety.  Chesapeake 
&  O.  Ry.  Co.  V.  Jordan  (Ky.),  p.  672,  vol.  32  (9  R  R  R). 

Deceased  killed  in  collision  between  engine  and  cattle  on  track 
not  guilty  of  contributory  negligence,  as  matter  of  law,  in 
riding  in  car  reserved  for  colored  passengers.  Florida  Cent. 
&  P.  R.  Co.  V.  Sullivan  (C.  C.  A,),  p.  840,  vol.  29  (6  R  R  R). 

Duty  of  passenger  on  open  street  car  to  look  out  for  danger 
from  passing  vehicles.  Jones  v.  United  Railways  &  Electric 
Co.  of  Baltimore  (Md.),  p.  631,  vol.  36  (13  R  R  R). 

Evidence  as  to  noise  of  passing  wagon,  a  projection  from  which 
struck  street  car  passenger,  was  admissible.  Jones  v.  United 
Railways  &  Electric  Co.  of  Baltimore  (Md.),  p.  631,  vol. 
36  (13  R  R  R). 

Evidence  to  show  that  poles  passed  prior  to  accident  were 
placed  at  safe  distance,  in  action  for  wronjyful  death  of  pas- 
senger struck  by  trolly  pole  while  riding  on  running  board. 
Hesse  v.  Meriden  S.  &  C.  Tramway  Co.  (Conn.),  p.  774,  vol. 
29   (6  R  R  R). 

Excursionists'  right  to  ride  home  on  platforms  of  crowded 
train.  Jackson  v.  Natchez  &  W.  Ry.  Co.  (La.),  p.  385,  vol. 
'       42  (19  R  R  R). 

Extending  arm  beyond  dead  line  of  widow.  McCord  v.  At- 
lanta &  C.  Air  Line  R.  Co.  (N.  Car.),  p.  275.  vol.  33  (10 
R   R  R). 

Extending  head  from  car  window.  Flynn  v.  Consolidated 
Traction  Co.  (N.  J.),  p.  688,  vol.  27  (4  R  R  R) ;  Knauss  v. 
Lake  Erie  &  W.  R.  Co.  <Ind.),  p.  170,  vol.  27  (4  R  R  R). 

Extending  person  from  car  window  of  moving  train.  Union 
Pac.  R.  Co.  V.  Roeser  (Neb.),  p.  493,  vol.  31  (8  R  R  R). 

Fact  that  guard  rail  which  passenger  knew  was  ordinarily 
kept  down  along  the  side  of  the  car  nearest  the  trolley  poles, 
for  the  protection  of  passengers,  was  up,  did  not  relieve  him 
of  contributory  negligence  in  being  on  the  running  board 
when  struck  by  trolley  pole.  Bridges  v.  Jackson  Elec.  Ry. 
L.  &  P.  Co.  (Miss.),  p.  512,  vol.  39  (16  R  R  R). 

Failure  to  take  seat.  Farnon  v.  Boston  &  A.  R.  Co.  (Mass.), 
p.  95,  vol.  24  (1  R  R  R). 

Fall  from  car  running  around  curve  was  not  caused  by.  Zira- 
mer  v.  Fox  River  Valley  Electric  Co.  (Wis.),  p.  267,  vol.  31 

*    (8   R   R   R). 

Instructions  invading  province  of  jury  in  action  for  injury  to 
passenger  caused  by  standing  on  platform  of  moving  car. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Ball  (Tex.),  p.  187,  vol. 
25    (2  R   R  R). 

Insufficiency  of  declaration  to  show  that  plaintiflF  was  not  vol- 
untarily and  unnecessarily  riding  on  platform.  Meyere  f. 
Nashville,  C.  &  St.  L.  Ry.  (Tenn.),  p.  947,  vol.  29  (6  R  R  RV 

Insufficiency  of  evidence  to  show  that  passenger  made  proper 
efforts  to  find  room  inside  of  steam  car.  Rolette  v.  Great 
Northern   Ry.  Co.   (Minn.),  p.  602,  vol.  33   (10  R   R  R). 

Intoxicated  passenger  falling  from  platform,  question  for  jury. 
Price  V,  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (.\rk.),  p.  534.  vol.  39 
(16  R  R  R). 

Leaving    seat    and    stepping  to  side  of  slowly    moving    open 
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street  car.     Davis  v,  Camden  G.  &  W.  Ry.  Co.   (N.  J.),  p. 
665,  vol.  43  (20  R  R  R). 
Leaving?  seat  before   stop  for  station.     Chesapeake   &  O.   Ry. 
Co.  V,  Topping  (Ky.),  p.  536,  vol.  33  (10  R  R  R). 

Negro  compelled  to  ride  on  platform  of  crowded  car  on  excur- 
sion train.  Williams  v.  International  &  G.  N.  R.  Co.  (Tex.), 
p.  778,  vol.  26   (3  R  R   R). 

No  contributory  negligence  shown  on  part  of  passenger  riding 
on  running  board*  of  crowded  car.  Hesse  v.  Meriden,  S.  & 
C.  Tramway  Co.  (Conn.),  p.  774,  vol.  29  (6  R  R  R). 

Not  per  se  to  take  passage  on  crowded  car.  Citizens'  St.  R. 
Co.  V.  Jolly  (Ind.),  p.  175,  vol.  31  (8  R  R  R). 

Of  female  passenger  in  standing  in  aisle  when  near  destination 
prevented  recovery  for  injuries  from  jerks  of  train.  Illionis 
Cent.  R.  Co.  v.  Jolly  (Ky.),  p.  27,  vol.  34  (11  R  R  R). 

Passenger  descending  to  lower  step  of  street  car  and  making 
ready  to  alight  when  car  should  stop.  Wabash  River  Trac- 
tion Co.  V.  Baker  (Ind.),  p.  493,  vol.  43  (20  R  R  R). 

Passenger  grasping  railing  on  both  sides  of  platform  steps  and 
stepping  down  from  upper  step  for  purpose  of  expectorating. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Leftwich  (C.  C.  A.),  p.  86, 
vol.  29   (6  R  R  R). 

Passenger  in  caboose  of  freight  train  injured  by  jolt  caused 
by  making  coupling,  while  he  had  left  his  seat  and  was  walk- 
ing to  the  door,. could  not  recover  for  his  injuries,  even  if  the 
coupling  was  negligently  made,  as  he  was  well  aware  of  such 
dangers.  Shamblin  v.  New  Orleans  &  N.  W.  R.  Co.  (La.), 
p.  528,  vol.  39  (16  R  R  R). 

Passenger  killed  in  collision  with  another  car  while  riding  on 
running  board.  Abel  v,  Northampton  Traction  Co.  (Pa.), 
p.  80,  vol.  43  (20  R  R  R). 

Passenger  leaning  over  platform  railing  of  street  car  struck 
by  trolley  pole.  Ruber  v.  Cedar  Rapids  &  M.  C.  Ry.  Co. 
(Iowa.),  p.  768,  vol.  35  (12  R  R  R). 

Passenger  passing  through  cars,  by  conductor  and  porter,  in 
search  of  water,  and  stepping  off  unlighted  and  unguarded 
back  platform  of  rear  car.  recovery  precluded.  Hunter  v. 
Atlantic  Coast  Line  R.  Co.  (S.  Car.),  p.  55,  vol.  43  (20 
R  R  R). 

Passenger  riding  on  back  plaform  of  street  car,  who  gets  on 
step  while  car  is  moving,  and  is  thrown  off  by  sudden  jerk, 
is  guiltv  of  contributory  negligence  barring  recovery.  Gaff- 
ney  v.  Union  Traction  Co.  (Pa.),  p.  661,  vol.  40  (17  R  R  R). 

Passenger  riding  on  platform  of  caboose  to  avoid  danger. 
Prescott  &  N.  W.  Ry.  Co.  v.  Smith  (Ark.),  p.  809,  vol.  26 
(3    R   R   R). 

Passenger  standing  on  running  board  with  knowledge  of  dan- 
gerous proximity  of  poles.  Burns  v.  Johnstown  Pass.  Ry. 
Co.   (Pa.),  p.  605,  vol.  41   (18  R  R  R). 

Passenger  standing  on  step  of  street  car  injured  by  reason  of 
sudden  movement  of  car.  Joyce  v.  Los  *Angeles  Ry.  Co. 
(Cal.).  p.  66,  vol.  43   (20  R  R   R). 

Passenger  struck  by  pole  while  standing  on  running  board 
with  his  back  to  front  of  car.  Mason  v.  Boston  &  N.  St.  Ry. 
Co.   (Mass.),  p.  793,  vol.  42   (19  R  R  R). 

Passenger,  thrown  from  car,  was  not  negligent  in  seating  him- 
self on  rear  seat  of  open  car  facin'^^  rear 'of  car.  Spooner  v. 
Old  Colony  St.  Ry.  Co.  (Mass.),  p.  727,  vol.  42  (19  R  R  R). 

Passing  from  one  car  to  another.  Dougherty  v.  Yazoo  &  M. 
V.  R.  Co.   (Miss.),  p.  327,  vol.  36  (13  R  R  R). 

Passing  from  one  car  to  another  in  quest  of  seat.  Chicago 
City  Ry.  Co.  v,  McCaughna  (111.),  p.  262,  vol.  41  (18  R  R  R). 

Passing  from  one  car  fo  another,  under  coercion,  or  by  direc- 
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tion,  of  trainmen.  Dougherty  v.  Yazoo  &  M.  V.  R.  Co. 
(Miss.),  p.  327,  vol.  36  (13  R  R  R). 

PlaintiflF  injured  by  sudden  jerk  of  train  properly  nonsuited. 
Denny  v.  North  Carolina  R.  Co.  (N.  Car.),  p.  146,  vol.  30 
(7    R    R    R). 

Pleading  contributory  negliRence  and  as'sumption  of  risk,  in 
action  for  injury  to  street  car  passenger,  sustained  while  he 
was  ridinjf  on  steps,  from  collision  with  a  car  on  other 
track.  Parks  v.  St.  Louis  &  S.  Ry.'  Co.  (Mo.),  p.  387,  vol.  37 
(14    R    R   R). 

Position  of  passenj^er  when  car  was  stopped,  in  obedience  to 
his  signal,  with  a  jar.  Jennings  v.  Union  Traction  Co.  (Pa.), 
p.  663,  vol.  32   (9  R  R   R). 

Proper  to  decline  to  submit,  at  defendant's  instance,  question 
of  contributory  negligence  to  the  jury,  where  boy  about  8 
years  old  went  on  front  platform  to  tell  motorman  where  he 
wanted  to  get  off,  and  either  fell  or  jumped  off  the  platform, 
and  was  injured.  Parker  v.  Washington  Electric  St.  Ry.  Co. 
(Pa.),  p.  610,  vol.  34   (11   R  R  R). 

Protruding  head  through  car  window,  passenger  struck  by 
trolley  pole  was  guilty  of  contributory  negligence  preclud- 
ing recovery.  Christensen  v.  Metropolitan  St.  Ry.  Co.  (C. 
C.  A.),  p.  250,  vol.  41   (18  R  R  R). 

Proximate  cause  question  for  jury  where  passenger  riding 
outside  vestibule  of  crowded  street  car  was  injured  in  ac- 
cident caused  by  defective  coupling.  Birmingham  Ry.,  Light 
&  Power  Co.  v.   Bynum   (Ala.),  p.  683,  vol.  36   (13  R  R  R). 

Question  for  jury  where  passenger  in  open  street  car  was 
struck  by  projecting  load  on  passing  wagon.  Jones  v.  United 
Railways  &  Electric  Co.  of  Baltimore  (Md.),  p.  631,  vol.  36 
(13    R    R    R). 

Question  for  jury  where  passenger  standing  in  car  aisle  was 
thrown  down  by  violent  jolt  in  switching.  Yazoo  &  M.  V. 
R.  Co.  V.  Humphrey  (Miss.),  p.  1,  vol.  34  (11  R  R  R). 

Riding  in  place  not  designed  for  passengers.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Leftwich  (C.  C.  A.),  p.  86,  vol.  29  (6  R  R  R)- 

Riding  on  platform.  Zimmer  v.  Fox  River  Valley  Electric 
Ry.  Co.    (Wis.),  p.  267,  vol.  31    (8   R  R   R). 

Riding  on  platform  instead  of  hanging  onto  strap.  Chicago 
City  Ry.  Co.  v.  McCaughna  (111.),  p.  262,  vol.  41  (18  R  R  R). 

Riding  on  platform  of  crowded  steam  car,  question  for  jury. 
Rolette  V.  Great  Northern  Ry.  Co.  (Minn.),  p.  602,  vol.  33 
(10  R  R  R). 

Riding  on  platform  of  crowded  steam  car  when  standing  room 
in.side.  Rolette  v.  Great  Northern  Ry.  Co.  (Minn.),  p.  602, 
vol.  33  (10  R  R  R). 

Riding  on  platform  of  crowded  steam  railroad  car,  question  for 
jury.  Chicago  &  W.  L  R.  Co.  v.  Newell  (111.),  p.  706,  vol. 
38  (15  R  R  R). 

Riding  on  platform  of  crowded  street  car.  Zimmer  v.  Fox 
River  Valley  Electric  Ry.  Co.  (Wis.),  p.  267,  vol.  31  (8  R 
R  R). 

Riding  on  platform  of  electric  street  railway  is  not,  per  se. 
Brunnchow  v.  Rhode  Island  Co.  (R.  I.),  p.  512,  vol.  35.  (12 
R    R    R). 

Riding  on  platform  of  over  crowded  car  was  not  per  se. 
Pennsylvania  Co.  v,  Paul  (C.  C.  A.),  p.  546,  vol.  33  (10  R 
R  R). 

Riding  on  rear  platform  of  electric  street  car,  declaration  for 
injury  to  passenger  from  sudden  jerk  need  not  allege  it  was 
necessary  to  stand  there.  Brunnchow  v.  Rhode  Island  Co. 
(R.  I.),  p.  512,  vol.  35  (12  R  R  R). 

Riding  on  running  board  without  necessity.  Burns  v,  Johns- 
town Pass.  Ry.  Co.  (Pa.),  p.  605,  vol.  41  (18  R  R  R). 
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Riding?  on  top  of  freight  train  where  passenger  car  is  crowded. 
Chaney  v.  Louisiana  &  M.  R.  R.  Co.  (Mo.),  p.  333,  vol.  31 
(8  R  R  R). 

Riding  with  part  of  person  extended  beyond  car  line.  Bene- 
dict V.  Minneapolis  &  St.  L.  R.  Co.  (Minn.),  p.  701,  vol.  26 
(3  R  R  R). 

Riding  with  part  of  person  extended  beyond  car  line  as  af- 
fected by  fact  that  cars  were  overcrowded  and  passenger 
was  required  to  ride  on  platform.  Benedict  v,  Minneapolis 
&  St.  L.  R.  Co.  (Minn.),  p.  701,  vol.  26  (3  R  R  R). 

Rule  prohibiting  passengers  from  riding  on  front  platform  of 
street  car,  effect  of  passenger's  violation  of.  McDonough  v. 
Boston  Elevated  Ry.  Co.  (Mass.),  p.^  641,  vol.  43  (20  R  R  R). 

Shipper  of  stock  must  ride  in  caboos'e  while  train  is  moving, 
according  to  contract  requirement.  Illinois  Cent.  R.  Co.  v. 
Jennings  (111.),  p.  15,  vol.  43  (20  R  R  R). 

Standing  in  aisle,  when  approaching  destination.  Illinois  Cent. 
R.  Co.  V.  Jolly  (Ky.),  p.  27,  vol.  34  (11  R  R  R). 

Standing  in  caboose  of  moving  freight  train,  which  contained, 
in  a  prominent  position,  a  warning  to  passengers  against 
standing  while  the  train  is  in  motion,  waiting  for  drinking 
water  to  be  cooled.  Krumm  v.  St.  Louis,  L  M.  &  S.  Ry.  Co. 
(Ark.),  p.  821,  vol.  32  (9  R  R  R). 

Standing  on  platform.  Halverson  v.  Seattle  Electric  Co. 
(Wash.),  p.  282,  vol.  36  (13  R  R  R). 

Standing  on  platform,  from  necessity,  to  get  fresh  air,  was  not, 
as  matter  of  law,  under  Mich.  Comp.  Laws,  §  6303.  Morgan 
V.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  p.  675,  vol.  38  (15 
R  R  R). 

Standing  on  platform  of  moving  car  not  per  se.  Doolittle  v. 
Southern  Ry.  Co.  (S.  Car.),  p.  105,  vol.  24  (1  R  R  R). 

Standing  on  platform  of  moving  car,  question  for  jury.  St. 
Louis,  S.  W.  Ry.  Co.  of  Texas  v.  Ball  (Tex.),  p.  187,  vol. 
25    (2    R   R   R). 

Standing  on  platform  of  moving  electric  car,  without  neces- 
sity, is  negligence  per  se.  Kirchner  v.  Oil  City  St.  Ry.  Co. 
(Pa.),  p.  711,  vol.  38  (15  R  R  R). 

Standing  on  platform  of  moving  electric  interurban  car  in 
open  country,  applicability  of  rule  as  to  contributory  negli- 
gence in  standing  on  platform  of  moving  street  car  in  city. 
Cincinnati,  L.  &  A.  Electric  St.  R.  Co.  v.  Lohe  (Ohio),  p. 
447.  vol.  31   (8  R   R  R). 

Standing  on  platform  of  moving  train.  Augusta  Southern  R. 
Co.  V.  Snider  (Ga.),  p.  622,  vol.  32  (9  R  R  R). 

Standing  on  platform  of  steam  car  contrary  to  warning.     Ro- 
lette V,  Great  Northern  Ry.  Co.  (Minn.),  p.  602,  vol.  33  (10 
R  R  R). 
Standing  on  platform  steps  of  moving  car.     Southern  Ry.  Co. 

V.  Roebuck  (Ala.),  p.  204,  vol.  25  (2  R  R  R). 
Standing    on    platform    through    necessity,    sufficiency    of    evi- 
dence.    Halverson   v.    Seattle   Electric    (To.    (WashJ,   p.    282, 
vol.  36  (13   R  R   R). 
Standing  on   running  board   of   open    electric   street   cnr,    and 
thrown  off  by  sudden  jerk.     Bainbridge  v.   Union  Traction 
Co.  (Pa.),  p.  774,  vol.  31  (8  R  R  R). 
Standing  on  running  board  of  street  car.     Ft.  Wayne  Traction 

Co.  V.  Hardendorf  (Ind.),  p.  738,  vol.  38  (15  R  R  R). 
Standing  on  running  board  of  street  car  in  violation  of  car- 
rier's rule,  instruction  erroneous  for  omitting  to  inform  jury 
that  it  was  necessary  to  show  that  passenger  knew  of  the 
existence  of  the  rule.  Ft.  Wayne  Traction  Co.  v.  Harden- 
dorf (Ind.).  p.  738.  vol.  38  (15  R  R  R). 
Standing  on  running  board  of  street  car,  no  proof  required  to 
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show  that  it  is  more  dangerous  to  do  so  than  to  be  riding  on 
seat,  or  even  on  platform.  Bridf^es  v.  Jackson  Elec.  Ry.  L 
&  P.  Co.   (Miss.),  p.  512,   vol.   39   (16   R  R  R). 

Standing  on  runninfi:  board  of  street  car,  question  for  jury 
where  passenger  was  struck  by  trolley  pole  while  attempting 
to  enter  car  when  it  had  almost  stopped,  and  speed  was 
accelerated  while  he  was  making  attempt.  Wheeler  v.  South 
OranRe  &  M.  Traction  Co.  (N.  J.),  p.  52,  vol.  38  (15  R  R  R). 

Standing  on  side  steps  of  opeh  street  car.  Woodroffe  v.  Rox- 
borough,  C.  H.  &  N.  Ry.  Co.  (Pa.),  p.  186,  vol.  25  (2  R  R  R). 

Standing  on  steps  of  street  car.  Baltimore  Consol.  Ry.  Co.  r. 
Foreman  (Md.),  p.  182,  vol.  25  (2  R  R  R). 

Struck  by  trolley  post  while  standing  on  running  board  of 
street  car.  Bridges  v.  Jackson  Elec.  Ry.,  L.  &  P.  Co. 
(Miss.),  p.  512,  vol.  39  (16  R  R  R). 

Sufficiency  of  evidence  of  contributory  negligence  where  pas- 
senger's projecting  arm  was  struck  by  car  on  switch  track. 
Clerc  V.  Morgan's  Louisiana  &  T.  R.  Co.  (La.),  p.  690,  vol. 
27   (4   R  R   R). 

Sufficiency  of  evidence  to  show  contributory  negligence  of 
youth  16  years  of  age  riding  with  head  extended  from  sides 
of  moving  train.  Benedict  v.  Minneapolis  &  St.  L.  R.  Co. 
(Minn.),  p..  701,  vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  to  show  that  passenger  was  standing 
on  platform  of  moving  car  by  invitation  of  conductor.  St. 
Louis  S.  W.  Ry.  Co.  of  Texas  v.  Ball  (Pa.),  p.  187,  vol.  25 
(2   R   R   R). 

Where  a  passenger  entered  caboose  of  freight  car,  and.  know- 
ing that  train  crew  were  still  engaged  in  switching,  sat  down 
in  chair  instead  of  in  the  seats  provided  for  passengers, 
he  was  not  in  the  exercise  of  due  care,  and  could  not  recover 
for  injuries  received  by  being  thrown  from  his  seat  by  col- 
lision of  a  car  with  the  caboose.  Freeman  v.  Pere  Marquette 
R.  Co.  (Mich.),  p.  291,  vol.  28  (5  R  R  R). 

Where  passenger  knew  that  on  certain  street  cars  there  was 
a  notice  stating  that  passengers  choosing  to  ride  on  the 
front  platform  did  so  at  their  own  risk,  it  was  not  necessary 
for  the  company,  in  order  to  defeat  an  action  by  the  passen- 
ger for  injuries  received  while  alighting  from  the  front  plat- 
form of  a  car,  to  prove  that  he  also  had  seen  such  notice  on 
the  particular  car  on  which  he  was  riding.  McDonough  r. 
Boston  Elevated  Ry.  Co.  (Mass.),  p.  641,  vol.  43  (20  R  R  R). 

Whether  passenger  was*  chargeable  with  knowledge  of  seating 
capacity  of  car.  Farnon  v.  Boston  &  A.  R.  Co.  (Mass.),  p. 
95,  vol.  24    (1   R   R  R). 

Wrongfully  .riding  on  engine  by  invitation  of  engineer.     Rad- 
ley  V.  Columbia  Southern  R.   Co.   (Ore.),  p:  153,  vol.  35  (12 
R   R    R). 
Right  of  passenger  to  rely  on  care  and  watchfulness  of  carrier. 

Clerc  V.  Morgan's  Louisiana  &  T.  R.  Co.  (La.),  p.  690,  vol.  27 

(4  p   R  R). 
Right  to  rely  on  and  make  proof  of  custom  to  assist  unattended 

female  passengers  to  alight.    Southern  Ry.  Co.  v.  Hobbs  (Ga.\ 

p.  685,  vol.  32   (9   R   R   R). 
Statute  of  Xebra.ska  creating  liability  for  any  injury  to  passenger 

not  occasioned  by  his  own  criminal  negligence  or  violation  of 

some   rule  of  the   company.     Chicago,   R.   T.    &   P.   Ry.  Co.  r. 

Eaton   (U.   S.),   p.    175.  vol.   25    (2   R   R   R) ;  Chicago.   R.  I.  & 

P.  R.  Co.  V.  Hambel  (Neb.),  p.  167,  vol.  25  (2  R  R  R). 
Street  railway  passenger  never  assumes  a  risk  from  the  carrer'.s 

negligence.    Parks  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  387,  vM. 

37  (14  R  R  R). 
Sufficiency  of  evidence.     Barringcr  ?'.  St.  Louis,  L.  M.  ^  S.  P.v- 

Co.  (Ark.),  p.  112,  vol.  41   (18  R   R  R). 
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Uncorroborated  testimony  of  plaintiff  that  injury  resulted  from 
failure  to  provide  safe  place  to  alight,  and  not  from  her  negli- 
gence.    Ellis  V.   Chicago,  M.  &  St.  P.  R.  Co.   (Wis.),  p.  122, 
vol.   35    (12  R   R   R). 
Violation   of   rules.     Cincinnati,   L.   &  A.   Eleci'ic   St.   R.   Co.  v. 

Lohe  (Ohio.),  p.  447,  vol.  31  (8  R  R  R). 
Where  a  railroad  company  accepts  an  unattended  passenger  who 
is   so   drunk  as  to  be  unable   to   look   after   himself,   and    has 
knowledge  of  such   fact  when  it  accepts   him  as  a  passenger, 
the   question  of  contributory  negligence  cannot  arise  when  he 
is  injured.     Price  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.   (Ark.),  p. 
534,    vol.    39    (16    R    R    R). 
Could  not  be  held,  as  matter  of  law,  that  logs  not  chained  were 
properly  loaded  on  freight  train  carrying  passengers.     Greenfield 
V.  Detroit  &  M.  Ry.  Co.  (Mich.),  p.  271,  vol.  31  (8  R  R  R). 
Criminal  resoonsibility  of  street  railway  officers  for  death  of  pas- 
sengers.    State  V.  Young  (N.  J.),  p.  559.  vol.  33  (10  R  R  R). 
Criminal    responsibility    of    street    railway    officers    on    account    of 
slippery    condition    of    track    at    approach    to    railroad    crossing, 
where  they  had  provided  sand  for  use   of  motorman.     State  v. 
Young   (N.   J.),  p.  559,  vol.  33    (10   R   R   R). 

Damages. 

Additional  suffering  caused  by  failure  to  promptly  rescue  pas- 
senger from  wreck.  Jackson  v.  Natchez  &  W.  Ry.  Co.  (La.), 
p.  385,  vol.  42  (19  R  R  R). 
Advice  of  ticket  agent  to  passenger  to  board  moving  train  was 
not  an  intentional  wrong,  such  as  to  support  a  verdict  against 
the  carrier  for  punitive  damages.  Pickett  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  269.  vol.  37  (14  R  R   R). 

Assault  by  conductor,  exemplary  damages.  McNamara  v.  St. 
Louis  Transit  Co.  (Mo.),  p.  832,  vol.  35   (12  R  R  R). 

Assault  by  conductor  on  boy,  verdict  not  excessive  where  puni- 
tive damages  were  allowed.  McNamara  v.  St.  Louis  Transit 
Co.  (Mo.),  p.  832.  vol.  35  (12  R  R  R). 

Assault  by  coi}ductor,  sufficiency  of  instruction  as  to  right  to 
recover  punitive  damages  for  willful  tort.  McNamara  v.  St. 
Louis  Transit  Co.  (Mo.),  p.  832,  vol.  35  (12  R  R  R). 

Assault  on  female  passenger  by  drunken  man  in  waiting  room. 
Houston  &  T.  C.  R.  Co.  v,  Phillio  (Tex.),  p.  311,  vol.  27  (4 
R  R  R). 

Compensatory  damages  recoverable  where  failure  to  stop  train 
at  flag  station  to  receive  passengers  was  due  to  negligence  in 
failing  to  see  signal  to  stop.  Southern  Ry.  Co.  v.  Lanning 
(Miss.),  p.  1,  vol.  38  (15  R  R  R). 

Damages  resulting  from  fact  that  female  passenger  was  obliged 
to  walk  at  night  without  escort  too  remote.  Central  of 
Georgia  Ry.  Co.  v.  Dorsey  (Ga.),  p.  857,  vol.  29  (6  R  R  R). 

Delay.  Miller  v.  Southern  Ry.  Co.  (S.  Car.),  p.  33,  vol.  38  (15 
R   R   R). 

Delay,  measure  of  damages  where  carrier  not  notified  in  regard 
to  purpose  of  journey.  Illinois  Cent.  R.  Co.  z/.  Head  (Ky.), 
p.  283,  vol.  38   (15  R  R  R). 

Delay,  mere  inconvenience,  loss  of  time,  and  fatigue  not  ele- 
ments. Miller  v.  Southern  Ry.  Co.  (S.  Car.),  p.  33,  vol.  38  (15 
R  R  R). 

Delay,  passenger  must  show  pecuniary  or  personal  injury.  Mil- 
ler V.  Southern  Ry.  Co.  (S.  Car.),  p.  33,  vol.  38  (15  R  R  R). 

Delay,  punitive  damages  not  recoverable  unless  carrier's  con- 
duct was  willful,  malicious  and  wanton.  Miller  v.  Southern 
Ry.  Co.  (S.  Car.),  p.  33,  vol.  38  (15  R  R  R). 

Duty  of  injured  passenger  to  minimize  damages;  but  error  t'> 
instruct  that  it  was  his  duty  to  do  some  particular  thin.;  for 
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that  purpose.  Southern  Ry.  Co.  v.  Cunningham  (Ga.),  p.  374, 
vol.  41  (18  R  R  R). 

Earning?  capacity  and  personal  earnings,  loss  of  must  be  pleaded. 
Cronk  v.  Wabash  R.  Co.  (Iowa),  p.  429,  vol.  35  (12  R  R  R)^ 

Ejection,  ex».essive  verdict.  Marx  v.  Louisiana  Wesie*. -i  R.  Co. 
(La.),  p.  635,  vol.  36  (13  R  R  R). 

Elements.  McAllister  v.  People's  Ry.  Co.  (Del.),  p.  957,  vol.  29 
(6  R  R  R). 

Elements  of  damajje  for  carrying  a  passenger  beyond  her  des- 
tination at  night.  Kansas  (5ity,  Ft.  S.  &  M.  R.  Co.  v.  Dalton 
(Kan.),  p.  187,  vol.  29  (6  R  R  R). 

Elements  of  damages  for  injury  to  passenger,  apprehension  of 
insanity.  Walker  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  80,  vol.  26 
(3  R  R  R). 

Elements  of  damages  for  refusal  to  transport  purchaser  of 
mileage  book.  Schmidt  v,  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
(Ky.),  p.  149,  vol.  35  (12  R   R  R). 

Elements  of  damages  where  passenger  was  insulted  by  con- 
ductor. Gillespie  v.  Brooklyn  Heights  R.  Co,  (N.  Y.),  p.  66, 
vol.  35  (12  R  R  R). 

Evidence  of  mental  suffering  of  passengers  properly  excluded 
where  no  personal  injury  was  shown.  Smith  v,  Wilmington 
&  W.  R.  Co.  (N.  Car.),  p.  772,  vol.  26  (3  R  R  R). 

Evidence  that  a  train  was  run  over  a  trestle  at  50  miles  an 
hour  when  the  schedule  time  was  33,  and  that  an  accident 
resulted,  may  support  punitive  damages  in  an  action  for 
wrongful  death  of  a  passenger.  Nickles  v.  Seaboard  Air  Line 
Ry.  (S.  Car.),  p.  755,  vol.  43  (20  R  R  R). 

Excessive  damages  for  failure  to  stop  at  flag  station.  Yazoo  5 
M.  V.  R.  Co.  V.  Faust  (Miss.),  p.  242,  vol.  31  (8  R  R  R). 

Excessive  verdict.  Herbert  v,  St.  Paul  City  Ry.  Co.  (Minn.), 
p.  152.  vol.  26  (3  R  R  R).. 

Excessive , verdict  for  allowing  infant  passenger  to  leave  train 
before  reaching  destination.  Louisville  &  N.  R.  Co.  v.  Jordan 
(Ky.),  p.  268,  vol.  25  (2  R  R  R). 

Excessive  verdict  for  ejection  of  passenger.  Southern  Ry.  Co. 
in  Kentucky  v,  Hawkins  (Ky.),  p.  21,  vol.  43  (20  R  R  R). 

Excessive  verdict  for  injury  to  passenger.  Pence  v.  Wabash  R. 
Co.  (Iowa),  p.  77,  vol.  26  (3  R  R  R). 

Excessive  verdict  for  injury  to  passenger,  question  for  jury. 
Loker  v.  Southwestern  Missouri  Electric  Ry.  Co.  (Kan.),  p. 
132,  vol.  26  (3  R  R  R). 

Excessive  verdict  where  street  car  passenger  was  carried  beyond 
destination  and  addressed  in  an  insulting  manner  by  the  mo- 
torman.  San  Antonio  Traction  Co.  v,  Crawford  (Tex.),  p. 
517,  vol.  28  (5  R  R  R). 

Exemplary  damages  for  ejection  of  female  passenger  from  wrong 
train  at  night,  where  conductor  refused  to  listen  to  her  ex- 
planations. Illinois  Cent.  R.  Co.  v.  Harper  (Miss.),  p.  612, 
vol.  33  (10  R  R  R). 

Exemplary  damages  for  ejection  of  passenger  for  refusal  to  pay 
fare,  when,  and  when  not,  recoverable.  Ammons  v.  Southern 
Ry.  Co.  (N.  Car.),  p.  724,  vol.  42  (19  R  R  R). 

Exemplary  damages  for  ejection  of  passenger,  instruction  not 
objectionable  because  of  use  of  clause  "and  when  the  act  is 
done  in  the  strict  line  of  duty  of  the  conductor."  Choctaw, 
O.  &  G.  R.  Co.  V.  Hill  (Tenn.),  p.  776,  vol.  31  (8  R  R  R). 

Exemplary  damages  for  ejection  of  passengers.  Yazoo  &  M.  V. 
R.  Co.  V,  Rodgers  (Miss.),  p.  161,  vol.  25  (2  R  R  R). 

Exemplary  damages  for  exclusion  of  sober  man  from  train. 
Story  V.  Norfolk  &  S.  R.  Co.  (N.  Car.),  p.  631,  vol.  32  (9 
R  R  R). 

Exemplary    damages    for    exclusion    of   sober    man    from   train, 
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facts    entitled,    and    not    entitled,    to    consideration.      Story    v. 
Norfolk  &  S.  R.  Co.  (N.  Car.),  p.  631,  vol.  32  (9  R  R  R). 

Exemplary  damages  for  insulting  conduct  of  porter  in  refusing 
admission  to  car.  Yazoo  &  M.  V.  R.  Co.  v.  Mattingly  (Miss.), 
p.  48.  vol.  37   (14  R  R  R). 

Exemplary  damages  for  recklessly  refusing  to  stop  train  at  sta- 
tion, instruction.  Reeves  v.  Southern  Ry.  (S.  Car.),  p.  531, 
vol.  33  (10  R  R  R). 

Extent  of  carrier's  liability  on  account  of  its  station  agent's 
misrepresentations  to  prospective  passenger  as  to  the  best 
route  to  her  destination.  St.  Louis,  etc.,  R.  Co.  v:  White 
(Tex.),  p.  796,  vol.  43  (20  R  R  R). 

Extra  fare  only  could  be  recovered  where  passenger  ejected  by 
mistake  of  conductor  to  whom  he  refused  to  pay  fare.  Brown 
V.  Rapid  Ry.  Co.  (Mich.),  p.  819,  vol.  26  (3  R  R  R). 

Fact  that  plaintiff  told  conductor  that  if  he  ejected  his  com- 
panion he  would  also  have  to  eject  him,  did  not  warrant 
mitigation  of  damages  for  assault  on  plaintiff  by  conductor. 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Mullen  (Ala.),  p.  265, 
vol.  33  (10  R  R  R). 

Future  damages  must  be  reasonably  certain.  Chicago  &  N.  W. 
Ry.  Co.  V.  DeClow  (C.  C.  A.),  p.  604,  vol.  32  (9  R  R  R). 

In  action  for  assault  on  passenger  by  conductor,  instruction  was 
properly  refused  as  assuming  there  were  mitigating  circum- 
stances. Birmingham  Ry.,  Light  &  Power  Co.  v.  Mullen 
(Ala.),  p.  265,  vol.  33  (10  R  R  R). 

Indignities   to   passenger,   who   presented  valid   order   for   ticket, 
on  connecting  line  instead  of  the  ticket,  by  conductor,  $1,497 
was   not   held   excessive.     Cincinnati,   etc.,    Ry.    Co.   v.    Harris 
(Tenn.).  p.  762.  vol.  42  (19  R  R  R). 

Injury  to  character  not  an  element  of  damages,  in  action  for 
insulting  language  of  conductor  to  passenger.  Gillespie  v. 
Brooklyn  Heights  R.  Co.  (N.  Y.),  p.  66,  vol.  35  (12  R  R  R). 

Injury  to  feelings  frorfi  wrongful  ejection.  Georgia  Ry.  &  Elec- 
tric Co.  V.  Baker  (Ga,).  p.  259,  vol.  36  (13  R  R  R). 

Instruction  in  relation  to  worldly  circumstances  of  the  parties 
to  an  action  for  insulting  passenger  required  the  granting  of  a 
new  trial.  Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga.),  p.  789, 
vol.  43  (20  R  R  R). 

Instruction  was  not  a  "roving  commission  to  jury  to  establish 
their  own  standard  of  damages,"  but  related  only  to  ill  health 
and  mental  and  physical  suffering  in  consequence  of  passen- 
ger's miscarriage.  West  v.  St.  Louis  Southwestern  Ry.  Co. 
(Mo.),  p.  855,  vol.  38  (15  R  R  R). 

Insufficiency  of  evidence  of  willfulness  and  rudeness,  warranting 
exemplary  damages,  where^  plaintiff  was  compelled  to  walk  a 
mile  to  his  destination,  after  train  was  backed.  Fort  v.  South- 
ern Ry.  (S.  Car.),  p.  91,  vol.  29  (6  R  R  R). 

Liability    for    injury    to    sensibilities    of    passengers    wrongfully 
ejected  but  not  physically  injured.     Mabry  v.  City  Electric  Ry. 
Co.  (Ga.).  p.  900,  vol.  29  (6  R  R  R). 
Loss  of  time  and  expense  incurred  not  recoverable,  in  action  for 
ejection  of  passenger,  in  absence  of  appropriate  pleading  and 
proof.     Southern   Ry.   Co.   in   Kentucky  v.   Hawkins   (Ky.),  p. 
21,  vol.  43   (20  R  R  R). 
Loss  of  time,  physical  and  mental  suffering,  and  humiliation  as 
elements   of   damages   from   wrongful   ejection.      Choctaw,    O. 
&  G.  R.  Co.  V.  Hill  (Tertn.).  p.  776,  vol.  31  (8  R  R  R). 
Malicious    prosecution,    exemplary    damages.      Kelly   v.    Durham 

Traction  Co.  (N.  Car.),  p.  164,  vol.  31  (8  R  R  R). 
Malicious    prosecution,    punitive    damages    in    absence    of    gross 
negligence,  insult,  oppression,  or  other  circumstances  of  legal 
aggravation.     Kelly  v.  Durham  Traction  Co.  (N.  Car.),  p.  164, 
vol.  31  (8  R  R  R). 


324  GEN£RAI«  INDEX 

CARRIERS  OF  PASSENGERS— Continued. 

Measure  of  damajres   for   ejection  of  passengers  where  no  evi- 
dence  of   malice   or   willful   wrong.      Illinois    Cent.    R.  Co.  v. 

Moore  (Miss.),  p.  93,  vol.  25  (2  R  R  R). 
Measure  of  damages  in  action  for  injury  to  passenger's  baggage. 

Houston.  E.  &  W.  T.  Ry.  Co.  v.  Scale  (Tex.),  p.  58,  vol.  25  (2 

R  R  R). 
Measure  of  damages,   in  action   for  insulting  language  of  con- 
ductor to  passenger,  where  it  appeared  that  former  had  refused 

to     return    change.     Gillespie   v.    Brooklyn     Heights    R.    Co. 

(N.  Y.),  p.  66,  vol.  35  (12  R  R  R). 
Measure   of    damages,   instruction.     Yazoo   &   M.   V.   R.  Co.  v. 

Smith  (Miss.),  p.  579,  vol.  32  (9  R  R  R). 
Measure  of  damages  where  passenger  is  ejected  because  of  ticket 

agent's  mistake  in  selling  ticket  for  less  distant  point.    Kansas 

City,    M.    &    B.    R.    Co.    v.    Foster    (Ala.),    p.    609,   vol.   28  (5 

R  R  R). 
Measure  of,  for  failure  to  give  passenger  time  to  board.     Mobile 

&  O.  R.  Co.  V,  Reeves  (Ky.),  p.  822,  vol.  35  (12  R  R  R). 
Mental  and  physical  suffering  as  elements  of  damages  for  injury 

to  passenger.     Walker  v.   Boston  &  M.  R.  R.  (N.   H.),  p.  80, 

vol.  26  (3  R  R  R). 
Mental  anguish   of  ejected   passenger.     Coine  v.   Chicago  &  N. 

W.  Ry.  Co.  (Iowa),  p.  316,  vol.  36  (13  R  R  R). 
Mental  suffering,  from  humiliation,  of  ejected  passenger.     Marx 

V.  Louisiana  Western  R.  Co.  (La.),  p.  635,  vol.  36  (13  R  R  R). 
Mental    suffering    of     passenger    carried    beyond    destination   at 

night.     Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Dalton  (Kan.),  p. 

187,  vol.  29  (6  R  R  R). 
Pain  and  suffering  as  elements  of  damages  in  action  for  injury 

to  passenger.     Pence  v.  Wabash  R.  Co.  (Iowa),  p.  77,  vol.  26 

(3  R  R  R). 
Passenger  carried  to  place  not  called  for  by  his  ticket.     Latour 

V.  Southern  Ry.  (S.  Car.),  p.  379,  vol.  41  (18  R  R  R). 
Plaintiff  not  estopped  by  statement  'of  counsel  as  to  effect  of 

pleading  and  proof.     Steedman  v.  South  Carolina  &  G.  £.  R 

Co.  (S.  Car.),  p.  627,  vol.  32  (9  R  R  R). 
Plaintiff  was   not  entitled,   under   the  circumstances,   to  recover 

exemplary    damages,    where    street    car    conductor    improperly 

refused  to  accept  plaintiffs  transfer,  and  required  him  to  pay 

another  fare  or  leave  car.    Little  Rock  Traction  &  Electric  Co. 

V,  Winn  (Ark.),  p.  349,  vol.  42  (19  R  R  R). 
Punitive    and   compensatory   damages   for   refusal   to    sell  ticket 

to  blind  person,  whom  ticket  agent  knows  to  be  capable  of 

traveling    alone    without    requiring    extra    care    or    attention. 

Illinois    Cent.    R.    Co.   v.    Smith    (Miss.),    p.    293,    vol.   38   (15 

R  R  R).  , 

Punitive  damages  cannot  be  recovered  for  employee's  acts  unless 

they-  are  willful,  wanton,  or  malicious,  and  in  the  line  of  his 

employment.     St.  Louis,  etc.,  Ry.  Co.  v,  Wilson  (Ark.),  p.  793, 

vol.  26  (3  R  R  R). 
Punitive  damages,  error  to  submit  question  to  jury  in  action  for 

failure  to  stop  train  at  flag  station.     Yazoo  &  M.  V.  R.  O).  t\ 

Faust  (Miss.),  p.  818,  vol.  26  (3  R  R  R). 
Punitive   damages   for  carrying  beyond   station,   insufHciency  of 

evidence  to  warrant.    Yazoo  &  M.  V.  R.  Co.  v.  Smith  (Miss.), 

p.  579,  vol.  32   (9   R  R   R). 
Punitive  damages  for  delay  in   starting  train,  where   conductor 

refused  to  give  information.     Miller  v.   Southern  Ry.  Co.  (S. 

Car.),  p.  33,  vol.  38  (15  R  R  R). 
Punitive   damages,   for   ejecting   passenger  wrongfully  and  with 

unnecessary  violence,   could  not  be  recovered  against  carrier, 

where  it  did   not  participate   in   the  wrongful   acts,   either  by 

authorizing   or   approving   them.      Peterson   v.    Middlesex  and 

Somerset  Traction  Co.  (N.  J.),  p.  672,  vol.  38  (15  R  R  R). 
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Punitive  damafi:es  for  ejectinj?  passeng^er  attempting  to  ride  on 
expired  ticket,  question  for  jury.  Norman  v.  Southern  Ry. 
Co.  (S.  Car.),  p.  307,  vol.  31  (8  R  R  R). 

Punitive  damages  for  failure  to  give  time  to  board  train,  suffi- 
ciency of  evidence.  Mobile  &  O.  R.  Co.  v.  Reeves  (Ky.), 
p.  822,  vol.  35  (12  R  R  R). 

Punitive  damages  for  failure  to  stop  at  flag  station,  in  obedience 
to  signal,^  to  take  on  passenger,  when,  and  when  not,  re- 
coverable. Southern  Ry.  Co.  v.  Lanning  (Miss.),  p.  1,  vol.  38 
(15  R  R  R). 

Punitive  damages  for  forcible  ejection.  Choctaw,  O.  &  G.  R. 
Co.  V.  Hill  (Tenn.),  p.  776,. vol.  31  (8  R  R  R). 

Punitive  damages  for  injury  to  passenger  through  gross  negli- 
gence. Louisville  &  N.  R.  Co.  v.  McClain  (Ky.),  p.  95,  vol.  25 
(2  R  R  R). 

Punitive  damages,  instruction  not  warranted  by  evidence  in  ac- 
tion for  insulting  prospective  passenger  in  waiting  room.  St. 
Louis,  etc.,  Ry.  Co.  v.  Wilson  (Ark.),  p.  793,  vol.  26  (3  R  R  R). 

Punitive  damages,  instruction  warranted  by  evidence.  Mobile 
&  O.  R.  Co.  V.  Reeves  (Ky.),  p.  822,  vol.  35  (12  R  R  R). 

Punitive  damages  for  wanton  and  willful  ejection.  Dagnall  v. 
Southern  Ry.  Co.  (S.  Car.),  p.  59,  vol.  38  (15  R  R  R). 

Punitive  damages  for  willful  failure  to  stop  at  flag  station  to 
receive  passenger,  instruction  not  warranted  by  evidence. 
Southern  Ry.  Co.  v.  Lanning  (Miss.),  p.  1,  vol.  38  (15  R  R  R). 

Punitive  damages  for  willful  failure  to  stop  to  receive  passenger 
at  flag  station,  erroneous  instructions.  Southern  Ry.  Co.  v. 
Lanning  (Miss.),  p.  1,  vol.  38   (15  R  R  R). 

Punitive  damages  for  willfulness  or  gross  negligence  of  con- 
ductor in  carrying  passenger  beyond  destination.  Birmingham 
Ry..  Light  &  Power  Co.  v.  Nolan  (Ala.),  p.  89,  vol.  29  (6 
R  R  R). 

Punitive  damages  may  be  awarded  to  female  passenger  who  was 
rudely  ejected  from  street  car,  and  compelled  to  walk  some 
distance  in  the  mud,  because  of  her  refusal  to  comply  with  an 
unwarranted  demand  of  the  conductor  that  she  change  her 
seat  in  car.  Southern  Light  &  Traction  Co.  v.  Compton 
(Miss.),  p.  269,  vol.  41  (18  R  R  R). 

Punitive  damages,  passenger's  leaving  train  because  of  con- 
ductor's mistaken  refusal  to  accept  ticket.  Louisville  &  N.  R. 
Co.  V.  Champion*  (Ky.),  p.  732,  vol.  26  (3  R  R  R). 

Punitive  damages,  pleading.  Steedman  v.  South  Carolina  &  G. 
E.  R.  Co.  (S.  Car.),  p.  627,  vol.  32  (9  R  R  R). 

Punitive  damages  recoverable  if  plaintiff  was  recklessly  and 
wantonly  thrown  from  car.  even  though  act  was  not  inspired 
by  actual  malice  or  ill  will.  Lexington  Ry.  Co.  v,  O'Brien 
(Ky.),  p.  67.  vol.  41  (18  R  R  R). 

Punitive  damages  recoverable  where  conductor  was  rude  to  aged 
passenger  carried  beyond  destination,  and  injured  while  alight- 
ing. Memphis  St.  Ry.  Co.  v.  Shaw  (Tenn.),  p.  255,  vol.  31  (8 
R  R  R). 

Punitive  damages  were  not  recoverable  for  detention  of  female 
passenger  in  effort  to  collect  extra  baggage  charge.  Northern 
Cent.  Ry.  Co.  v.  Newman  (Md.),  p.  525,  vol.  33  (10  R  R  R). 

Punitive  damages  were  not  recoverable  for  ejection  of  passen- 
ger, who  had  been  directed  by  person  in  uniform  to  wrong 
train,  and  was  ejected  for  refusal  to  pay  additional  fare. 
Richardson  v.  Atlantic  Coast  Line  R.  R.  (S.  Car.),  p.  349,  vol. 
41   (18  R  R  R). 

Punitive  damages  were  recoverable  for  forcible  expulsion  of 
passenger  from  train  by  conductor  or  other  employees,  with- 
out excuse.  Seaboard  Air  Line  Ry.  v.  O'Quin  (Ga.),  p.  103, 
vol.  42  (19  R  R  R). 
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Punitive  damaj?es,  when  not  recoverable  for  ejection  of  passen- 
j?er.  Southern  Ry.  Co.  in  Kentucky  v.  Hawkins  (Ky.),  p.  21, 
vol.  43  (20  R  RR). 

Punitive  dama^res  where  passenger  was  injured  in  a  collision, 
Louisville  &  N.  R.  Co.  v.  Shepherd  (Ky.),  p.  465,  vol.  28  (5 
R  R  R). 

Punitive  damages  where  wrongful  and  intentional  refusal  to 
accept  plaintiff  as  passenger.  Kibler  v.  Southern  Ry.  (S.  Car.). 
p.  891,  vol.  29  (6  R  R  R). 

Rape  of  passenger  by  brakeman  resulting  in  pregnancy,  instruc- 
tion did  not  warrant  an  inference  that  damage  might  be 
awarded  for  time  lost  in  caring  for  the  child.  Garvick  v. 
Burlington,  etc.,  Ry.  Co.  (Iowa),  p.  496,  vol.  43  (20  R  R  R). 

Rape  of  passenger  by  brakeman,  verdict  was  excessive.  Garvick 
V.  Burlington,  etc.,  Ry.  Co.  (Iowa),  p.  496,  vol.  43  (20  R  R  R). 

Ratification  of  compromise  of  claim  for  injury  to  passenger, 
made  in  hospital.  Louisville  &  N.  R.  Co.  v.  Carter  (Ky.), 
p.  119,  vol.  25  (2  R  R  R). 

Recovery  of  unused  part  of  fare,  in  action  for  ejection,  where 
request  for  its  return  was  not  made  at  the  time,  and  it  was 
not  claimed  in  declaration.  Gallegly  v.  Kansas  City,  M.  & 
B.  R.  Co.  (Miss.),  p.  272,  vol.  33  (10  R  R  R). 

Right  of  husband  to  recovery  for  mental  anguish  of  wife  sepa- 
rated from  children.  International  &  G.  N.  R.  Co.  v.  An- 
chonda   (Tex.),  p.  788,  vol.  26   (3  R  R  R). 

Subsequent  injury  resulting  from  fall,  which  was  occasioned  by 
fact  that  passenger  had  been  subject  to  attacks  of  dizziness 
since  she  was  injured  in  a  collision,  did  not  entitle  her  to 
recover.  Snow  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.). 
p.  47,  vol.  38  (15  R  R  R). 

Sufficiency  of  evidence  of  nature  of  passenger's  injuries.  Nich- 
olson V.  Northern  Pac.  Ry.  Co.  (C.  C.  A.),  p.  751,  vol.  26  (3 
R  R  R). 

Sufficiency  of  evidence  to  go  to  jury  on  question  of  exemplary 
damages,  where  conductor  after  full  explanation,  collected  fare 
by  threats  of  expulsion  from  passenger  holding  expired  ticket 
Myers  v.  Southern  Ry.  (S.  Car.),  p.  92,  vol.  29  (6  R  R  R). 

Threat  to  expel  passenger  from  street  car,  who  presented  a 
transfer  which  was  defective  through  no  fault  of  his.  Georgia 
Ry.  &  Electric  Co.  v.  Baker  (Ga.),  p.  789,  vol.  43  (20  R  R  R). 

Verdict  for  personal  injuries  was  not  excessive.  Redmon  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  p.  248,  vol.  38  (15  R  R  R)., 

Verdict  so  excessive  as  to  indicate  prejudice  on  part  of  jury,  in 
action  for  ejection  of  passenger.  Georgia  R. .  Co.  v.  Baldoni 
(Ga.),  p.  68,  vol.  29  (6  R  R  R). 

Where  carrier  sold  ticket  for  drawing  room  on  sleeper,  when 
there  was  no  drawing  room  in  the  car,  possible  injur}'  to 
health  by  reason  of  breach  of  the  contract  might  be  presumed 
to  have  been  within  contemplation  of  the  parties.  Ingraham 
V.  Pullman  Co.   (Mass.),  p.  739,  vol.  42  (19  R  R  R). 

Willfulness,  malice,  or  other  aggravating  circumstances  may  be 
shown,  as  bearing  on  amount  of  recovery,  where  passenger 
was  directed  to  wrong  car  by  railroad  employees.  Robertson 
V.  Louisville  &  N.  R.  Co.  (Ala.),  p.  61,  vol.  41  (18  R  R  R). 

Wrongful  ejection,  elements  of  the  damages  which  may  be  re- 
covered. Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  p.  724.  vol. 
42  (19  R  R  R). 

Young  woman  put  off  at  wrong  station,  where  there  was  no 
place  to  pass  the  night,  and  compelled  to  walk  all  night  in  the 

.  country  with  young  man,  to  destination.  $500  not  excessive 
verdict.  Louisville,  R.  H.  &  St.  L.  Ry.  Co.  v.  Covetts  (Ky.), 
p.  63,  vol.  38  (15  R  R  R). 

$249.50  was  excessive  verdict  for  carrying  passenger  beyond  sta- 
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tion,    where    punitive    damaRes    not    warranted.      Central    of 
Georfria  Ry.  Co.  v.  Wood  (Ga.),  p.  185,  vol.  31  (8  R  R  R). 

$250  not  excessive  verdict  for  forcible  ejection  of  servant  of 
news  a^srent,  resulting:  in  loss  of  stock  in  trade.  Choctaw,  O. 
&  G.  R.  Co.  V,  Hill  (Tenn.),  p.  776,  vol.  31  (8  R  R  R). 

$2,500  not  excessive  verdict  where  passenger  was  denied  ad- 
mission to  car  by  porter,  in  an  insulting  and  threatening 
manner.  Yazoo  &  M.  V.  R.  Co.  v.  Mattingly  (Miss.),  p.  48, 
vol.  37  (14  R  R  R). 

$4,000  was  not  excessive  for  injuries  to  street  car  passenger 
from  electric  shock.  South  Covington  &  C.  St.  Ry.  Co.  v. 
Smith  (Ky.),  p.  26,  vol.  39  (16  R  R  R). 

$20,000  was  excessive  for  personal  injuries  to  man  62  years  old. 
Newcomb  v.  New  York  Cent.  &  H.   R.   R.  Co.   (Mo.),  p.  10, 
vol.  36  (13  R  R  R). 
Damages  sustained  by  passenger  by  reason   of  being  directed  to 

wrong  car  by   railroad   employees   recoverable,   whether   act   of 

employees    was    negligent,    willful    or    malicious.      Robertson    v, 

Louisville  &  N.  R.  Co.  (Ala.),  p.  61,  vol.  41  (18  R  R  R). 

Degree  of  Care. 

Alabama  Midland  Ry.  Co.  v,  Guilford  (Ga.),  p.  472,  vol.  33  (10 
R  R  R);  Chesapeake  &  O.  Ry.  Co.  v,  Jordan  (Ky.),  p.  672, 
vol.  32  (9  R  R  R);  Fitch  v.  Mason  City  &  C.  L.  Traction  Co. 
(Iowa),  p.  451,  vol.  35  (12  R  R  R);  Johnson  v.  Seattle  Electric 
Co.  (Wash.),  p.  786,  vol.  35  (12  R  R  R);  Larkin  v.  Chicago 
&  G.  W.  Ry.  Co.  (Iowa),  p.  852,  vol.  29  (6  R  R  R);  Logan  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  p.  753,  vol.  35  (12  R  R  R); 
Louisville  Ry.  Co.  v.  Haftlege  (Ky.),  p.  276,  vol.  31  (8  R  R  R); 
Magrane  z/.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  1,  vol.  36  (13 
R  R  R);  O'Brien  v.  St.  Louis  Transit  Co.  (Mo.),  p.  413,  vol. 
37  (14  R  R  R);  Taillon  v.  Mears  (Mont.),  p.  516,  vol.  33  (10 
R  R  R);  Topp  v.  United  Rys.  &  Electric  Co.  of  Baltimore 
(Md.),  p.  248,  vol.  37  (14  R  R  R) ;  Williams  v.  Spokane  Falls 
&  N.  Ry.  Co.  (Wash.),  p.  278,  vol.  41  (18  R  R  R). 

Act  of  God,  court  sufficiently  charged  the  rule  with  reference 
to  carrier's  liability.  Southern  Pac.  Co.  v.  Schuyler  (C.  C. 
A.),  p.  674.  vol.  40  (17  R  R  R). 

Acts  which  extraordinary  diligence  requires  to  be  done  are  not 
the  same  under  all  circumstances.  Southern  Ry.  Co.  v.  Cun- 
ninghani  (Ga.),  p.  374,  vol.  41  (18  R  R  R). 

At  common  law.  carrier  was  bound  to  use  extraordinary  dili- 
gence. Southern  Ry.  Co.  v.  Cunningham  (Ga.),  p.  374,  vol.  41 
(18  R  R  R). 

Care  due  alighting  passenger.  O'Brien  v.  St.  Louis  Transit  Co. 
(Mo.),  p.  413,  vol.  37  (14  R  R  R). 

Care  due  alighting  passenger,  instructions.  Hart  v.  Seattle, 
etc..  Ry.  Co.  (Wash.),  p.  430,  vol.  37  (14  R  R  R). 

Care  due  drover  on  freight  train.  Western  Maryland  R.  Co.  v. 
State  to  use  of  Shirk  (Md.),  p.  904,  vol.  29  (6  R  R  R). 

Care  due  employee  riding  to  and  from  work.  Carswell  v.  Macon, 
D.  &  S.  R.  Co.  (Ga.).  p.  833,  vol.  32  (9  R  R  R). 

Care  due  from  carrier  to  sick  passenger.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Parry  (Kan.),  p.  215,  vol.  31  (8  R  R  R). 

Care  due  from  street  railway  to  alighting  passenger.  Memphis 
St.  Ry.  Co.  V.  Shaw  (Tenn:).  p.  255,  vol.  31  (8  R  R  R). 

Care  due  in  discharging  passengers.  Southern  Ry.  Co.  v.  Bandy 
(Ga.),  p.  736.  vol.  35  (12  R  R   R). 

Care  due  in  letting  off  passenger  at  point  other  than  station. 
Chesapeake  &  O.  Ry.  Co.  v.  Topping  (Ky.),  p.  536,  vol.  33  (10 
R  R  R). 

Care  due  passenger  on  freight  train.  Southern  Ry.  Co.  v.  Crow- 
dcr  (Ala.),  p.  70.  vol.  24  (1  R  R  R). 
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Care  due^  passen^i^er  on  platform  of  station.  Maxfield  r.  Maine 
Cent.  R.  Co.  (Me.),  p.  344,  vol.  42  (19  R  R  R). 

Care  due  person  assisting  passengers  to  board  train.  Flaherty 
V,  Boston  &  M.  R.  R.  (Mass.),  p.  246,  vol.  37  (14  R  R  R). 

Care  due  person  meeting  passenger.  Smoak  v.  Savannah,  etc, 
R.  Co.   (S.  Car.),  p.  240,  vol.  30  (7  R  R  R). 

Care  due  person  traveling  on  shipper's  pass  to  look  after  stock. 
Chicago,  B.  &  Q.  R.  Co.  v.  Troyee  (Neb.),  p.  350,  vol.  42  (19 
R  R  R). 

Care  due  person  who  has  purchased  ticket,  in  providing  safe 
approach  to  train.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Holloway 
(Kan.),  p.  648,  vol.  40  (17  R  R  R). 

Care  due  prospective  passenger  wrongfully'  on  part  of  depot 
grounds.  Holcombe  v.  Southern  Ry.  Co.  (S.  Car.),  p.  482, 
vol.  31  (8  R  R  R).       ^ 

Care  due  street  car  passenger  after  he  has  alighted.  Louisville 
Ry.  Co.  V.  Meglemery  (Ky.),  p.  665,  vol.  34  (11  R  R  R). 

Care  due  street  car  passengers  not  provided  with  seats.  Halver- 
son  V.  Seattle  Electric  Co.  (WasV),  p.  282,  vol.  36  (13  R  R  R). 

Care  due  street  railway  passenger.  Metropolitan  St.  Ry.  Co.  v. 
Hanson  (Kan.),  p.  312,  vol.  31   (8  R  R  R). 

Care  due  street  railway  passenger  riding  on  steps.  Parks  v. 
St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  387,  vol.  37  (14  R  R  R). 

Care  required  before  starting  trains  on  elevated  roads,  con- 
struction of  New  York  statute.  Lauterer  v.  Manhattan  Ry. 
Co.  (C.  C.  A.),  p.  295,  vol.  36  (13  R  R  R). 

Care  required  in  discharging  passengers.  Shealey  v.  South  Caro- 
lina &  G.  Ry.  Co.  (S.  Car.),  p.  680,  vol.  32  (9  R  R  R). 

Care  required  in  furnishing  appliances,  instruction  properly  re- 
fused as  inapplicable,  in  action  for  injuries  to  mail  clerk  by 
derailment  of  train,  caused  by  a  washout.  Southern  Pac.  Co. 
V.  Schuyler  (C.  C.  A.),  p.  674,  vol.  40  (17  R  R  R). 

Care  required  in  keeping  car  steps  and  platform  free  from  ice 
and  snow.  Herbert  v.  St.  Paul  City  Ry.  Co.  (Minn.),  p.  152, 
vol.  26  (3  R  R  R). 

Care  required  in  receiving  and  discharging  passengers,  instruc- 
tions. Southern  Ry.  Co.  v.  Roebuck  (Ala.),  p.  204,  vol.  25  (2 
R  R  R). 

Care  required  of  carrier,  instruction  as  to  should  have  been 
given,  in  action  for  injury  to  passenger  from  fall  from  rear 
platform  of  street  car.  South  Covington  &  C.  St.  Ry.  Co.  v. 
Riegler's  Adm'r  (Ky.),  p.  256,  vol.  38  (14  R  R  R). 

Care  required  of  carrier  to  protect  its  passengers  from  em- 
ployees, passengers  and  strangers.  St.  Louis,  etc.,  Ry.  Co.  v. 
Hatch   (Tenn,),  p.  782,  vol.  43  (20  R  R  R). 

Care  required  of  conductor,  for  safety  of  intending  passenger, 
in  starting  car.  Foster  v.  Seattle  Electric  Co.  (Wash.),  p.  640, 
vol.  36   (13  R  R  R). 

Care  required  of  street  car  company  when  passengers  are  alight- 
ing. Atlanta  Ry.  Co.  v.  Randall  (Ga.),  p.  698,  vol.  29  (6 
R  R  R). 

Care  required  of  street  railway.  Hutcheis  v.  Cedar  Rapids  & 
M.  C.  Ry.  Co.   (Iowa),  p.  362,  vol.  42  (19  R  R  R). 

Care  required  of  street  railway  company  as  a  carrier  of  pas- 
sengers. Atlanta  Ry.  Co.  v.  Randall  (Ga.),  p.  698,  vol.  29  (6 
R  R  R). 

Care  required  of  street  railway  in  constructing  tracks  in  ref- 
erence to  persons  who  had  been  or  might  be  its  passengers. 
Conroy  7\  Boston  Elevated  Ry.  Co.  (Mass.),  p.  384.  vol.  42  (19 
R  R  R). 

Care  required  of  street  Vailway  in  receiving  passengers.  Norfolk 
&  A.  Terminal  Co.  v.  Morris  (Va.),  p.  165,  vol.  32  (9  R  R  R). 

Care  required  with  respect  to  bridges.  Jackson  7'.  Natchez  & 
W.   Ry.  Co.   (La.),  p.  385.  vol.  42   (19  R  R*  R). 
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Carrier  absolutely  liable  for  injuries  to  passenger  caused  by 
misconduct  of  its  servants  while  enf^aged  in  performance  of 
contract  of  carriaRe.  Hayne  v.  Union  St.  Ry.  Co.  (Mass.), 
p.  66,  vol.  42  (19  R  R  R). 

Carrier  bound  to  exercise  extraordinary  diligence  for  protection 
of  passenger  while  alighting.  Southern  Ry.  Co.  v.  Reeves 
(Ga.),  p.  870,  vol.  29  (6  R  R  R). 

Carrier  bound  to  use  extraordinary  diligence  to  protect  passen- 
ger while  in  transit  from  violence  or  injury  by  third  person. 
Brunswick  &  W.  R.  Co.  v.  Ponder  (Ga.),  p.  45,  vol.  29  (6 
R  R  R). 

Carrier  liable  for  injury  to  passenger  in  the  absence  of  criminal 
negligence  of  passenger,  or  unless  the  injury  was  the  result 
of  the  violation  of  some  express  rule  or  regulation  of  carrier, 
actually  brought  to  the  attention  of  the  party  injured.  Chi- 
cago, etc.,  R.  Co.  V.  Winfrey  (Neb.),  p.  689,  vol.  29  (6  R  R  R). 

Carrier  not  an  insurer.  Taillon  v.  Mears  (Mont),  p.  516,  vol. 
33  (10  R  R  R). 

Carrier  not  liable  for  injury  to  its  passenger,  sustained  while 
waiting  for  train,  through  carelessness  of  employee  of  an- 
other company  using  same  station.  Miller  v.  West  Jersey  & 
S.  R.  Co.  (N.  J.),  p.  267,  vol.  37  (14  R  R  R). 

Carriers  of  passengers  not  required  to  exercise  extraordinary 
diligence  in  maintaining  depot.  Southern  Ry.  Co.  v.  Reeves 
(Ga.),  p.  870,  vol.  29  (6  R  R  R). 

Company  bound  to  know  effect  of  time  and  weather  upon  its 
appliances.  Leveret  v,  Shreveport  Belt  Ry.  Co.  (La.),  p.  611, 
vol.  32  (9  R  R  R). 

Comprehensive  statement  as  to  degree  of  care  due  passengers. 
Maxfield  v,  Maine  Cent.  R.  Co.  (Me.),  p.  344,  vol.  42  (19 
R  R  R). 

Correct  principle  is  that  in  all  cases  the  amount  of  care  be- 
stowed for  benefit  of  passengers  must  be  equal  to  the  emer- 
gency, however  the  standard  may  be  denominated.  Maxfield 
V.  Maine  Cent.  R.  Co.  (Me.),  p.  344,  vol.  42  (19  R  R  R). 

Degree  of  care  and  duties  which  were  due  passenger  struck  by 
freight  train  while  crossing  intervening  tracks  to  get  from 
station  to  his  train.  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.), 
p.  531.  vol.  41   (18  R  R  R). 

Degree  of  car  due  from  those  in  charge  of  street  car  to  boarding 
passenger.  Foster  v.  Seattle  Electric  Co.  (Wash.),  p.  640,  vol. 
36   (13  R  R  R). 

Degree  of  care  due  passengers  in  running  cars  through  mob. 
Bosworth  V.  Union  R.  Co.  (R.  I.),  p.  237,  vol.  31  (8  R  R  R). 

Degree  of  care  due  passenger  on  freight  train.  Erwin  v.  Kan- 
sas. Ft.  S.  &  M.  Ry.  Co.  (Mo.),  p.  148,  vol.  27  (4  R  R  R). 

Degree  of  care  due  passengers  riding  in  dangerous  place.  Au- 
fiTUsta  Ry.  &  Electric  Co.  v.  Smith  (Ga.),  p.  16,  vol.  38  (15 
R  R  R). 

Degree  of  care  due  street  car  passenger  riding  in  dangerous 
position.  Birmingham  Ry.,  Light  &  Power  Co.  v.  Bynum 
(Ala.),  p.  683,  vol.  36   (13   R  R  R). 

Degree  of  care  in  employing  servants.  McAllister  v.  People's 
Ry.  Co.  (Del.),  p.  957,  vol.  29   (6  R  R  R)-. 

Degree  of  care  in  maintaining  track  and  appliances,  instruction 
was  not  prejudicial  to  defendant.  Nashville  R.  R.  v.  Howard 
(Tenn.).  p.  75,  vol.  37  (14  R  R  R). 

Degree  of  care  in  receiving  and  setting  down  passengers.  Le 
Blanc  v.  Sweet  (La.),  p.  243,  vol.  25  (2  R  R  R). 

Degree  of  care,  instruction.  Carroll  v.  Charleston  &  S.  R.  Co. 
(S.  Car.),  p.  221.  vol.  31  (8  R  R  R). 

Degree  of  ^care,  instruction  as  to  meaning  of  "human  skill  and 
foresight"  properly  refused,  as  no  instruction  containing  such 
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terms  hid  been  >fiven.     Nashville   R.   R.  v,   Howard   (Tenn.)i 

p.  75,  vol.  37  (14  R  R  R). 
Decree  of  care,  instruction  erroneous  for  failure  to  limit.    North 

Chicago  St.  R.  Co.  v.  Polkey  (111.),  p.  169,  vol.  31  (8  R  R  R). 
Def^ree  of  care  required  as  to  roadbed  and  appliances.     Louisiana 

&  Northwest  R.  Co.  v.  Crumpler  (C.  C.  A.),  p.  261,  vol.  31  (8 

R  R  R). 
Degree  of  care  required  in  furnishing  safe  place  to  alight.    Topp 

V.  United  Rys.  &  Electric  Co.  of  Baltimore  (Md.),  p.  348,  vol. 

37   (14  R  R  R). 
Degree  of  care  required  in  inspecting  foreign  freight  cars  upon 

which  drover  is  being  carried.     Western  Maryland  R.  Co.  v. 

State  (Md.),  p.  904,  vol.  29  (6^R  R  R). 
Degree  of  care  required  in  keeping  appliances  in  safe  condition. 

McAllister  v.  People's  Ry.  Co.  (Del.),  p.  957,  vol.  29  (6  R  R  R). 
Degree    of  care   required  in   maintaining   depots   and  platforms. 

Barker   v,   Ohio    River    R.    Co.    (W.   Va.),    p.    132.   vol.   27  (4 

R  R  R). 
Degree    of    care    required   in    stopping   street    car.      Freeman  v. 

Metropolitan  St.  Ry.  Co.  (Mo.),  p.  682,  vol.  26  (3  R  R  R). 
Degree  of  care  required,  instructions  in  action  for  injury  from 

derailment.     Louisiana  &  Northwest  R.  Co.  v.  Crumpler  (C. 

C.  A),  p.  261,  vol.  31   (8  R  R  R). 
Degree    of    care    required    of    carrier.      Denham    v.    Washington 

Water  Power  Co.  (Wash.),  p.  689,  vol.  40  (17  R  R  R);    Lincoln 

Traction   Co.  v.   Heller   (Neb.),  p.  368,  vol.  40    (17  R  R  R); 

Little  Rock  Traction  &  Electric  Co.  v,  Kimbro  (Ark.),  p.  501, 

vol.  40  (17  R  R  R). 
Degree  of  care  required  of  carrier,  instruction  was  sufficient,  in 

the  absence   of  a   request   from   plaintiff   for   a   more   definite 

and  specific  instruction.     Denham  v.  Washington  Water  Power 

Co.  (Wash.),  p.  689,  vol.  40  (17  R  R  R). 
Degree  of  care  required  of  carrier  is  the  same  whether  motive 

power  is  steam  or  electricity.     Baltimore  &  O.  S.  W.  R.  Co. 

V.  Harbin  (Ind.),  p.  956,  vol.  29  (6  R  R  R). 
Degree  of  care  required  of  carrier  to  protect  intoxicated  person, 

unattended  and  unable  to  take  care  of  himself,  and  accepted 

by  conductor  as  a  passenger.     Price  v.  St.  Louis,  L   M.  &  S. 

Ry.  Co.   (Ark.),  p.  534,  vol.  39  (16  R  R  R). 
Degree  of  care   required  of  carrier  to   protect  passengers  from 

strangers.     Fewings  v.  Mendenhall   (Minn.),  p.  422,  vol.  29  (6 

R  R  R).  . 

Degree  of  care   required   of   street   railroad   company.      Citizens* 

Ry.  Co.  V.  Craig  (Tex.),  p.  516,  vol.  26  (3  R  R  R);    Citizens' 

St.  R.  Co.  V.  Jolly  (Ind.).  p.  175.  vol.  31   (8  R  R  R);    Foster 

V.  Seattle   Electric   Co.   (Wash.),  p.   640,  vol.  36   (13  R  R  R); 

Lincoln    Traction    Co.    v.    Webb    (Neb.),    p.    369,    vol.    37   (14 

R  R  R);    Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  p.  248, 

vol.  38  (15  R  R  R). 
Degree  of  care  required  of  street  railway  company,  as  carrier  of 

passengers,  in  inspecting  cars.     Davis  v.  Paducah  Ry.  &  Light 

Co.   (Ky.),  p.  684,  vol.  27  (4  R  R  R). 
Degree  of  care  required  of  street  railway  in  allowing  passenger 

to  board  and  get  to  place  of  safety  on  car.    Normile  v.  Wheel- 
ing Traction  Co.  (W.  Va.),  p.  235,  vol.  41   (18  R  R  R). 
Degree  of  care  required  of  street  railway  in  keeping  appliances 

in   repair.     Mannon  ik   Camden   Interstate   Ry.   Co.    (W.  Va.), 

p.  312,  vol.  38  (15  R  R  R). 
Degree  of  care   required  to  ascertain  whether  persons  desire  to 

take   passage    on    street    car.      Foster   v.    Seattle    Electric  Co. 

(Wash.),  p.  640,  vol.  36   (13  R  R  R).  . 

Degree  of  care  required  to  prevent  fall   upon  track  of  material 

from     embankment.      Galligan    v.    Old    Colony    St.    Ry.    Co. 

(Mass.),  p.  896,  vol.  29  (6  R  R  R). 


GENERAL  INDEX  331 

CARRIERS  OF  PASSENGERS— Continued. 

Decree  of  care  required  to  prevent  track  from  beinj?  obstructed 
by  earth  and  stones.  GalHjfan  v.  Old  Colony  St.  Ry.  Co. 
(Mass.),  p.  896,  vol.  29  (6  R  R  R). 

Decree  of  care  to  preserve  passeng^er's  health,  erroneous  instruc- 
tion. Georg^ia,  etc.,  Ry.  Co.  v.  Brown  (Ga.),  p.  849,  vol.  35  (12 
R  R  R). 

Decree  of  care  with  respect  to  platforms.  Dotson  v.  Erie  R. 
Co.  (N.  J.),  p.  279,  vol.  31  (8  R  R  R). 

Delay  to  passenger,  carrier  must  exercise  such  care  and  effort 
to  orevent  as  is  due  under  the  circumstances.  Latour  v. 
Southern  Ry.  (S.  Car.),  p.  379,  vol.  41   (18  R  R  R). 

Duty  of  railroad  to  exercise  all  ordinary  care  to  maintain  its 
platforms  in  such  a  reasonably  safe  and  suitable  condition  that 
the  passengers  who  are  themselves  in  the  exercise  of  ordinary 
care  can  walk  over  it  in  safety.  Maxfield  v.  Maine  Cent.  R. 
Co.  (Me.),  p.  344,  vol.  42  (19  R  R  R). 

Duty  to  provide,  for  benefit  of  street  railway  passenger,  proper 
transportation  facilities,  including  proper  servants,  and  to 
carry  him  safely  to  destination.  Spooner  v.  Old  Colony  St. 
Ry.  Co.   (Mass.),  p.  727,  vol.  42  (19  R  R  R). 

Emergency,  existence  of  to  .  be  considered  in  determining 
whether  motorman  used  reasonable  care.  Tozier  v.  Haverhill 
&  A.  St.  Ry.  Co.  (Mass.),  p.  238,  vol.  38  (15  R  R  R). 

Emergency,  instructions  as  to  care  due  from  motorman  properly 
refused  as  misleading.  Tozier  v.  Haverhill  &  A.  St.  Ry.  Co. 
(Mass.),  p.  238,  vol.  38  (14  R  R  R). 

Evidence  that  a  railroad  furnished  its  road,  ran  its  trains,  and 
inspected  its  trestles  in  the  manner  which  is  generally  believed 
to  be  safe  and  prudent  should  go  to  the  jury  on  the  question 
of  due  care.  Nickles  v.  Seaboard  Air  Line  Ry.  (S.  (Jar.),  p. 
755,  vol.  43  (20  R  R  R). 

Extraordinary  diligence,  as  applied  to  movement  of  starting  or 
stopping  of  mixed  trains,  and  the  jolts  and  jerks  occurring  in 
connection  therewith,  definition.  Southern  Ry.  Co.  v.  Cun- 
ningham (Ga.),  p.  374,  vol.  41  (18  R  R  R). 

Extraordinary  diligence  in  starting  or  stopping  train,  character 
of  train,  and  other  facts  to  be  considered  in  determining 
whether  it  has  been  exercised.  Southern  Ry.  Co.  v.  Cunning- 
ham (Ga.).  p.  374,  vol.  41   (18  R  R  R). 

Extraordinary  diligence  required,  no  matter  what  means  of  con- 
veyance be  employed — whether  passenger  train,  freight,  or 
mixed  train.  Southern  Ry.  Co.  v.  Cunningham  (Ga.),  p.  374, 
vol.  41  (18  R  R  R). 

Extreme  care  and  caution  which  very  prudent  and  thoughtful 
persons  exercise  under  like  circumstances.  Southern  Ry.  Co. 
V.  Cunningham   (Ga.),  p.  374,  vol.  41   (18  R  R  R). 

Failure  of  carrier  to  exercise  highest  degree  of  care  is  only 
slight  negligence,  not  gross  negligence.  Dolphin  v.  Worcester 
Consol.  St.  Ry.  C!o.  (Mass.),  p.  161,  vol.  42  (19  R  R  R). 

Freight  train,  carrier  taking  passenger  on  it  is  not  required  to 
equip  it  with  conveniences  for  passengers.  Rogers  v.  Choc- 
taw, O.  &  G.  R.  Co.  (Ark.),  p.  592,  vol;  41   (18  R  R  R). 

General  rule  as  to  care  required  of  carrier  of  passengers.  West- 
ern Maryland  R.  Co.  v.  Shivers  (Md.),  p.  34,  vol.  40  (17 
R  R  R). 

Harmless  error  fh  instructing  as  to  degree  of  care,  in  action 
against  transfer  company  for  loss  of  baggage.  City  Transfer 
Co.  V.  Draper  (Ga.),  p.  119,  vol.  29  (6  R  R  R). 

Harmless  error  in  instructins:  as  to  effect  of  fact  that  those  in 
charge  of  street  car  had  other,  duties  to  perform  other  than 
that  of  looking:  after  safety  of  hoarding  passengers.  Foster  v. 
Seattle  Electric  Co.  (Wash.),  p.  640,  vol.  36  (13  R  R  R). 

Harmless    error    in    instruction    requiring    too    high    a    degree. 
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MaRrane   v.    St.    Loufs    &    Rv.    Co.    (Mo.),   p.    1,    vol.    36    (13 
R  R  R). 

In  action  by  passenger  for  injuries  sustained  by  the  allejired 
negligence  of  a  carrier,  the  Federal  Circuit  Court  of  Appeals 
is  governed  by  the  law  as  declared  by  the  United  States  Su- 
preme Court  with  reference  to  the  measure  of  care  required 
of  the  carrier.  Southern  Pac.  Co.  v.  Cavin  (C.  C.  A.),  p.  803, 
vol.  43  (20  R  R  R). 

In  action  for  death  of  passenger  thrown  from  a  train  while 
alighting,  where  the  evidence  showed  causal  negligence  on 
the  part  of  the  trainmen,  defendant  was  not  entitled  to  an 
affirmative  charge.  Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews 
(Ala.),  p.  79,  vol.  40  (17  R  R  R). 

In  action  for  death  of  person  who  had  assisted  a  passenger, 
killed  by  a  train  on  another  track  after  he  had  alighted,  in- 
structions when  taken  together,  were  not  erroneous  on  the 
ground  that  the  word  "guard"  required  greater  care  than 
required  by  the  statute  of  Arkansas,  which  only  requires  a 
lookout  to  be  kept;  nor  on  the  ground  that  it  assumed  the 
existence  of  the  fact  that  deceased  was  rightfully  on  the  track. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cleere  (Ark.),  p.  61,  vol.  40 
(17  R  R  R). 

In  action  for  injuries  to  passenger,  the  carrier  is  liable  for  the 
slightest  negligence.  Sambuck  v.  Southern  Pac.  Co.  (Cal.), 
p.  687,  vol.  29   (6   R  R  R). 

In  general.  Clerc  v,  Morgan's  Louisiana  &  T.  R.  Co.  (La.), 
p.  690,  vol.  27  (4  R  R  R) ;  Krauss  v.  Lake  Erie  &  W.  R.  Co. 
(Ind.),  p.  170,  vol.  27  (4  R  R  R);  St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v,  Campbell  (Tex.),  p.  425,  vol.  27  (4  R  R  R);  Williams 
V,  International  &  G.  N.  R.  Co.  (Tex.),  p.  778,  vol.  26  (3 
R  R  R). 

Injury  to  person  on  freight  train,  who  did  not  try  to  ascertain 
whether  it  was  intended  for  passengers,  where  it  was  against 
carrier's  rules  for  such  train  to  carry  passengers,  carrier  not 
liable  where  collision  was  due  to  carelessness,  but  not  to 
wanton  or  willful  negli?yence.  St.  Louis.  I.  M.  &  S.  Ry.  Co.  v. 
Reed   (Ark.),   p.  541,  vol.  39   (16  R  R   R). 

Inspection  of  means  of  conveyance.  Walker  v.  Wilmington 
Steamboat  Co.  (Pa.),  p.  735,  vol.  27  (4  R  R  R). 

Instruction  rendering  carrier  liable  for  injuries  to  passenger 
caused  by  the  "slightest  negligence"  was  proper.  Chicago 
City  Ry.  Co.  v.  Shaw  (111.),  p.  586,  vol.  41  (18  R  R  R). 

Instruction  requiring  higher  degree  from  streetways  than  steam 
railroads,  and  stating  that  carrier's  duty  was  not  discharged 
until  it  had  set  passenger  down  safely,  etc.,  was  not  com- 
mendable in  its  opening  statement,  but  was  not  erroneous. 
Wabash  River  Traction  Co.  v.  Baker  (Ind.),  p.  493,  vol.  43 
(20  R  R  R). 

Instruction,  requiring  in  one  part  the  exercise  by  those  in 
charge  of  the  car  of  "a  very  high  degree  of  care"  and  in 
another  part  of  "ordinary  care"  by  the  conductor,  if  erroneous, 
was  in  defendant's  favor,  and  not  reversible  error,  in  action 
for  injury  to  passenger  alighting  from  moving  car.  McHugh 
V.  St.  Louis  Transit  Co.  (Mo.),  p.  349,  vol.  40  (17  R  R  R). 

Instructions  as  to  negligence  in  failing  to  heat  waiting  room 
not  erroneous  as  making  carrier  an  insdrer.  St.  Louis,  etc.. 
Ry.  Co,  V.  Wilson  (Ark.),  p.  793,  vol.  26  (3  R  R  R). 

Instructions  as  to  respective  degree  of  care  required  of  carrier 
and  passenger  were  not  inconsistent.  Hutcheis  v.  Cedar 
Rapids  &  M.  C.  Ry.  Co.  (Iowa),  p.  362.  vol.  42  (19  R  R  R). 

Instructions  not  conflictincr.  Chicago  City  Rv.  Co.  r.  Carroll 
(111.),  p.   35,  vol.  34   (11   R  R  R). 

Instruction    that    carriers    are    not    "absolute"    insurers    was   not 
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erroneous    because   of   other    instructions.      Cronk    v.    Wabash 
R.  Co.  (Iowa),  p.  429,  vol.  35  (12  R  R  R). 

Instruction  that  if  the  conductor  in  addition  to  warning  passen- 
ger not  to  step  from  moving  car,  "exercised  reasonable  care 
to  prevent  her  from  alighting  therefrom,"  she  could  not 
recover,  was  not  error.  McHugh  v.  St.  Louis  Transit  Co. 
(Mo.),  p.  349,  vol.  40   (17  R  R  R). 

Liability  of  carrier  for  negligence  of  servant.  Lima  Ry.  Co.  v. 
Little  (Ohio),  p.  162,  vol.  29  (6  R  R  R). 

Lighting  stations  and  grounds.  Abbott  v.  Oregon  R.  Co.  (Ore.), 
p.  53,  vol.  39   (16  R   R  R). 

Mail  clerk,  care  due  in  keeping  tracks  in  safe  condition.  South- 
ern Pac.  Co.  V.  Schuyler  (C.  C.  A.),  p.  674,  vol.  40  (17  R  R  R). 

Nature  of  liability  and  degree  of  care  required  of  carriers  of 
passengers.  Milligan  v.  T?exas  &  N.  O.  R.  Co.  (Tex.),  p.  233, 
vol.  25  (2  R  R  R). 

Proper  instruction  where  passenger  was  injured  by  reason  of  a 
collision.  Magrane  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  1,  vol. 
36  (13  R  R  R). 

Question  for  jury  whether  extraordinary  diligence  has  been 
exercised  in  starting  or  stopping  train.  Southern  Ry.  Co.  v. 
Cunningham  (Ga.),  p.  374,  vol.  41   (18  R  R  R). 

Railroad  company,  though  not  an  insurer  of  the  lines  of  its  pas- 
sengers, is  liable  for  injuries  to  a  passenger  by  unsound  tim- 
ber in  a  trestle  or  by  any  other  defect  therein.  Nickles  v. 
Seaboard  Air  Line  Ry.  (S.  Car.),  p.  755,  vol.  43  (20  R  R  R). 

Required  of  street  railway.  Howell  v.  Lansing  City  Electric 
Ry.  Co.  (Mich.),  p.  61,  vol.  35  (12  R  R  R). 

Required  to  prevent  street  car  passengers  from  being  injured 
by  electric  shocks,  instructions,  taken  together,  were  proper. 
South  Covington  &  C.  St.  Ry.  Co.  v.  Smith  (Ky.),  p.  26,  voL 
39   (16  R  R  R). 

Same  care  due  licensees  and  passengers  in  unloading  baggage 
at  deoot.  Holcombe  v.  Southern  Ry.  Co.  (S.  Car.),  p.  482, 
vol.  31  (8  R  R  R). 

Street  railways.  Omaha  St.  Ry.  Co.  v.  Boesen  (Neb.),  p.  100, 
vol.  42  (19  R  R  R);  Paul  v.  Salt  Lake  City  R.  Co.  (Utah), 
p.  45.  vol.  42   (19   R  R  R). 

Street  railway  company  bound  to  highest  degree  of  care  in 
maintaining  track  consistent  with  nature  of  undertaking.  Gal- 
ligan  V.  Old  Colony  St.  Ry.  Co.  (Mass.),  p.  896,  vol.  29  (6 
R  R  R). 

Utmost  care  which  human  foresight  can  exercise,  though  carrier 
is  not  an  insurer  of  passenger's  safety.  Philadelphia  B.  &  W. 
R.  Co.  V.  Allen  (Md.).  p.  581,  vol.  41  (18  R  R  R). 

Utmost    human    skill,    diligence    and    foresight    not    required    in 
stopping  street  railway  car.     Freeman  v.  Metropolitan  St.  Ry. 
Co.   (Mo.),  p.   584,   vol.   26    (3   R   R   R). 
Delay,  sufficiency  of  evidence  to  prevent  nonsuit  where  train  re- 
turned to  station  after  starting.     Miller  v.  Southern  Ry.  Co.   (S. 

Car.),  p.  33.  vol.  38  (15  R  R  R). 
Derailment   of   street   car   due   to   excessive   speed   over   defective 

track.     Smith   v.    Milwaukee   Electric   Ry.    &   Light    Co.    (Wis.), 

p.  657.  vol.  32  (9  R  R  R). 
Direction  of  verdict  for  defendant,  in  action  for  injuries  to  street 

car  passenger  struck  by   passing  wagon,   was   properly   refused. 

Rodman  v.  North  Jersey  St.  Ry.  Co.   (N.  J.),  p.  244,  vol.  37  (14 

R  R  R). 
Disclosure  of  defense,  under  Mass.  Rev.  Laws,  c.  173,  §  63,  street 

railwav,  sued  for  injuries  to  a  passenger,  need  not  disclose,  in 

answer  to  interrogatories,  the. contents  of  a  report  containing  the 

names  of  witnesses  to  the  accident  and  the  time  and  manner  in 

which    it    happened,    submitted    by    the    conductor    of     the    car. 
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Spinney  v.  Boston  Elevated  Ry.  Co.   (Mass.),  p.  662,  vol.  40  (17 

R  R  R). 
Door  of  car  left  open  by  carrier's  servants  for  ventilation,  carrier 

not   bound  to  keep   it    from   closing   at    time   when   car  was  in 

motion    and    before    next    station    was    called.      Weinschenck  v. 

New  York,  N.  H.  &  H.  R.  R.  (Mass.),  p.  722,  vol.  42  (19  R  R  R). 
Duty  of  carrier  to  keep  distant  corner  of  depot  grounds  in  jrood 

condition.     Davis  v.   Houston,   E.   &  W.   T.    Ry.    Co.    (Tex.),  p. 

800,  vol.  26   (3   R   R  R). 
Duty    of   carrier    to   one    entering   train    with    understanding  with 

conductor  not  to   pay  fare.     Purple  v.    Union   Pac.    R.   Co.  (C 

C.  A.),  p.  711,  vol.  26  (3  R  R  R). 
Duty   of   conductor   to   discover   that   girl   has   alighted   at  wrong 

station.     Cain  v.  Louisville  &  N.  R.  Co.  (Ky.),  p.  376,  vol.  37  (14 

R  R  R). 
Duty  of  furnishing  safe  appliances.     Alabama  Midland  Ry.  Co.  v. 

Guilford  (Ga.),  p.  472,  vol.  33  (10  R  R  R). 
Duty  of  street  railway  to  provide  sand  for  use  at  railroad  cross- 
ing.    State  V.  Young  (N.  J.),  p.  559,  vol.  33   (10  R  R  R). 
Duty  to  afford  passenger  time  to  alight.     Elwood  v.   Connecticut 

Ry.  &  Lighting  Co.  (Conn.),  p.  518,  vol.  35  (12  R  R  R). 
Duty  to  carry  person  suffering  from  mental  or  physical  disability 

when   ticket  agent  knows  that  he  can  travel   alone  without  re- 
quiring extra  care  or  attention.     Illinois   Cent.   R.  Co.  v.  Smith 

(Miss.),  p.  293,  vol.  38  (15  R  R  R). 
Duty  to  carry  persons  suffering  from  mental  or  physical  disabilitj'. 

Illinois  Cent.  R.  Co.  v.  Smith  (Miss.),  p.  293,  vol.  38  (15  R  R  R). 
Duty   to    direct    to    train.      Newcomb   v.    New    York    Cent.   &   H. 

R.  R.  Co.  (Mo.),  p.  10,  vol.  36  (13  R  R  R). 
Duty  to  furnish   means  of  boarding  train  as   affected   by  custom 

unknown  to  passenger.    Atlantic  &  B.  R.  Co.  v.  Anderson  (Ga.), 

p.  773,  vol.  31  (8  R  R  R). 
Duty   to  furnish    safe   place   to   ride.     Benedict  v.   Minneapolis  & 

St.  L.  R.  Co.  (Minn.),  p.  701,  vol.  26  (3  R  R  R). 
Duty  to  guard  against  passenger's  negligence.     Lauterer  v.  Man- 
hattan Ry.  Co.  (C.  C.  A.),  p.  295,  vol.  36  (13  R  R  R). 
Duty  to  heat   waiting  room.     St.    Louis,   etc.,   Ry.   Co.  v.   Wilson 

(Ark.),  p.  793,  vol.  26  (3  R  R  R). 
Duty  to   helpless  passenger  without  attendant.     Illinois   Cent.  R. 

Co.  V.  Allen  (Ky.),  p.  49,  vol.  43  (20  R  R  R). 
Duty   to  hold  train   for  belated   passengers.     Pickett  v.    Southern 

Ry.  Co.  (S.  Car.),  p.  269,  vol.  37  (14  R  R  R). 
Duty    to    hold    train    for    passenger    invited    to    board.      Alabama 

Midland  Ry.  Co.  v.  Horn  (Ala.),  p.  799,  vol.  24  (1  R  R  R). 
Duty  to  inform  passenger  that  stop  is  not  for  station.     St.  Louis, 

etc.,  Ry.  Co.  v.  Farr  (Ark.),  p.  762,  vol.  26  (3  R  R  R). 
Duty  to  inspect  appliances.     Leveret  v.   Shreveport   Belt   Ry.  Co. 

(La.),  p.  611.  vol.  32  (9  R  R  R). 
Duty  to  keep  depot  premises  in  safe  condition  for  persons  ha\nnjf 

business    at   station.      Mayne   v.    Chicago,   R.    L.    &   P.    Ry.   Co. 

(Okla),  p.  61,  vol.  29  (6  R  R  R). 
Duty   to   light   depot   grounds.      Davis   v.    Houston,    E.    &  W.  T. 

Ry.  Co.   (Tex.),  p.  800,  vol.  26   (3  R  R  R). 
Duty  to  light  platform.    Duell  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.). 

p.  594,  vol.  28  (5  R  R  R). 
Duty  to  obey  regulations  of  board  of  health.     Mason   r.   Illinois 

Cent.  R.  Co.  (Ky.),  p.  287,  vol.  33  (10  R  R  R). 
Duty   to   person   going   on    train   to   purchase   from    fruit   vender. 

Carter  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  87,  vol.  28  (5 

R  R  R). 
Duty  to  provide  platform  gates  .for  protection  of  passengers  com- 
pelled to   ride   on   olatform.     Halverson  v.   Seattle   Electric  Co. 

(Wash.),  p.  282,  vol.  36  (13  R  R  R). 
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Duty  to  stop   at  station.     Walters  v.   Chicago   &  N.   W.    Ry.   Co. 
(Wis.),  p.  237,  vol.  25  (2  .R  R  R). 

Ejection. 

Amendment  allepring  that  plaintiff  tendered  in  payment  of  his 
fare  a  transfer  slip  which  he  believed  he  was  entitled  to  use, 
but  which  conductor  refused,  and  that  thereafter  he  was 
ejected  from  the  car  did  not  set  up  new  cause  of  action. 
Lexinjfton  Ry.  Co.  v.  O'Brien  (Ky.),  p.  67.  vol.  41  (18  R  R  R). 

Breach  of  contract  rendering  company  liable  where  passenger 
was  wrongfully  ejected  by  conductor  refusing  to  give  him 
exchange  ticket  or  to  accept  fare.  Florida  Cent.  &  P.  R.  Co. 
V.  Sullivan  (C.  C.  A.),  p.  840,  vol.  29  (6  R  R  R). 

Care  due  to  prevent  prospective  passenger,  after  his  ejection 
from  car,  from  being  injured  by  rails  charged  with  electricity, 
as  he  was  walking  back  to  his  home  at  night.  Anderson  v. 
Seattle-Tacoma  Interurban  Ry.  Co.  (Mass.),  p.  380,  vol.  37  (14 
R  R  R). 

Carrier  could  not  show  custom  to  issue  such  tickets  for  certain 
days  only,  in  the  absence  of  any  proof  of  knowledge  of  such 
limitation  by  the  passenger,  or  purchaser  of  the  ticket.  Carvcy 
V.  Detroit  &  M.  R.  Co.  (Mich.),  p.  638,  vol.  32  (9  R  R  R). 

Carrier  liable  for  ejection  of  person  who  had  been  received  as 
a  passenger  in  special  street  car  chartered  by  another,  by  its 
conductor.  McCarter  v.  Greenville  Traction  Co.  (S.  (5ar.), 
p.  5,  vol.  40  (17  R  R  R). 

Conductor  could  not  disregard  rule  requiring  production  of 
street  railway  transfer  or  payment  of  fare,  although  conductor 
on  other  car  shouted  to  him  that  fare  had  been  paid.  Crowley 
V.  Fitchburg  &  L.  St.  Ry.  Co.  (Mass.),  p.  584,  vol.  33  (10 
R  R  R). 

Damages  for  ejecting  from  moving  car.  Holt  v.  Hannibal  & 
St.  J.  Ry.  Co.  (Mo.),  p.  294.  vol.  31  (8  R  R  R). 

Drunken  passenger.  Chesapeake  &  O.  Ry.  Co.  v.  Saulsberry 
(Ky.).  p.  84,  vol.  25  (2  R  R  R). 

Duty  of  conductor  to  listen  to  explanation  of  passenger  on 
wrong  train.  Illinois  Cent.  R.  Co.  v.  Harper  (Miss.),  p.  612, 
vol.  33  (10  R  R  R). 

Duty  to  pay  fare  to  prevent  threatened  wrongful  ejection.  Penn- 
sylvania Co.  V.  Lenhart  (C.  C.  A.),  p.  847,  vol.  29  (6  R  R  R). 

Ejection  for  failure  to  procure  ticket,  right  to  recover  did  not 
depend  on  conductor's  knowledge  or  ignorance  of  fact  that 
agent  had  no  tickets  for  sale.  Ammons  v.  Southern  Ry.  Co. 
(N.  Car.),  p.  340,  vol.  41   (18  R  R  R). 

Ejection  for  wrongfully  stopping  over.  Louisville  &  N.  R.  Co. 
V.  Klyman  (Tenn.).  p.  199.  vol.  25  (2  R  R  R). 

Error  in  permitting  tiling  of  amendment  to  petition  alleging  that 
defendant  had  negligently  permitted  passenger  to  get  off  the 
train,  where  original  petition  relied  for  recovery  on  claim  that 
defendant  forcibly  ejected  plaintiff.  Louisville  &  N.  R.  Co. 
V.  Jordan  (Ky.).  p.  268,  vol.  25  (2  R  R  R). 

Evidence  admissible  to  show  that  third  party  offered  to  pay 
plaintiff's  fare,  where  complaint  alleged  that,  on  a  friend  of- 
fering to  pay  fare,  conductor  cursed  violently  and  said  plaintiff 
should  not  ride.  Weber  v.  Southern  Ry.  Co.  (S.  Car.),  p. 
932,  vol.  29  (6  R  R  R). 

Evidence  of  declarations  of  ticket  agent  and  former  conductor 
as  to  proper  route  to  take  were  admissible,  where  route  did 
not  appear  from  ticket.  Illinois  Cent.  R.  Co.  v.  Harper 
(Miss.),  p.  612.  vol.  33  (10  R  R  R). 

Evidence  of  passenger's  knowledge  of  printed  conditions  on 
ticket  and  proper  construction  of  contract  of  carriage  was 
properly  excluded.  Dagnall  v.  Southern  Ry.  Co.  (S.  Car.),  p. 
59,  vol.  38  (15  R  R  R). 
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Evidence  of  physical  suffering  from  fact  that  passenger  was 
jerked  from  train.  Choctaw,  O.  &  G.  R.  Co.  v.  Hill  (Tenn.), 
p.  776,  vol.  31   (8  R  R  R). 

Exclusion  from  train  on  ground  of  intoxication,  instruction  that 
there  was  no  evidence  of  wantonness,  insult,  or  other  aggra- 
vation properly  refused.  Story  v,  Norfolk  &  S.  R.  Co.  (N. 
Car.),  p.  631,  vol.  32  (9  R  R  R). 

Expulsion  of  passenger  for  exercising  stop  over  privilege  where 
conductor  of  another  train  has  improperly  taken  up  ticket. 
Scofield  V,  Pennsylvania  Co.  (C.  C.  A.),  p.  193,  vol.  25  (2 
R  R  R). 

Expulsion  where  passenger  presenting  detached  coupon  where 
stipulation  required  that  they  be  detached  by  conductor. 
United  Railways  &  Electric  Co.  v.  Hardesty  (Md,),  p.  124,  vol. 
25  (2  R  R  R). 

Fact  that  long  after  ejection  of  passenger  it  was  discovered 
that  his  trunk  contained  merchandise,  in  violation  of  contract, 
was  no  defense.  Georgia  R.  Co.  v.  Baldoni  (Ga.),  p.  68,  vol. 
29  (6  R  R  R). 

Failure  to  care  for  drunken  passenger  injured  in  trying  to  board 
moving  train  after  ejection.  Chesapeake  &  O.  Ry.  Co.  :'. 
Saulsberry  (Ky.),  p.  84,  vol.  25  (2  R  R  R). 

Failure  to  produce  street  railway  transfer  or  to  pay  fare,  where 
conductor  of  first  car  told  other  conductor  that  fare  had  been 
paid.  Crowley  v.  Fitchburg  &  L.  St.  Ry.  Co.  (Mass.),  p.  584, 
vol.  33  (10  R  R  R). 

Failure  to  produce  ticket  good  on  its  face  or  to  pay  fare.  Brown 
V.  Rapid  Ry.  Co.  (Mich.),  p.  802,  vol.  32  (9  R  R  R). 

Failure  to  tender  street  railway  transfer  in  time  and  refusal  to 
pay  fare.  Hornesby  v.  Georgia  Ry.  &  Electric  Co.  (Ga.),  p. 
421,  vol.  35  (12  R  R  R). 

Force  that  may  be  used  where  passenger  is  disorderly.  Moore 
V.  Nashville,  C.  &  St.  L.  Ry.  (Ala.),  p.  767,  vol.  31  (8  R  R  R). 

Forcible  ejection  although  passenger  was  not  touched  by  train- 
man. Indiana,  D.  &  W.  Ry.  Co.  v.  Ditto  (Ind.),  p.  703,  vol. 
27  (4  R  R  R). 

In  action  for  wrongful  ejection  of  passenger,  carrier  cannot 
plead  or  prove  a  conviction  of  the  passenger,  in  a  criminal 
prosecution  brought  against  him  on  the  charges  of  using  pro- 
fane and  vulgar  language  in  the  presence  of  females,  while 
upon  its  cars  on  the  occasion  when  he  was  forcibly  expelled 
from  the  train.  Seaboard  Air  Line  Ry.  v.  O'Quin  (Ga.),  p. 
103,  vol.  42  (19  R  R  R). 

In  order  to  justify  ejection  and  arrest  of  passenger  for  violation 
of  separate  coach  law,  the  carrier  must  have  itself  complied 
with  the  law.  Waldauer  v.  Vicksburg  Ry.  &  Light  Co.  (Miss.)r 
p.  504,  vol.  43   (20  R  R  R). 

Insufficiency  of  complaint  in  action  for  wrongful  ejection  of  pas- 
senger alleged  to  have  been  a  trespasser.  Indiana  Ry.  Co.  r. 
Feirick  (Ind.),  p.  599,  vol.  28  (5  R  R  R). 

Insufficiency  of  evidence  of  incapacity  of  intoxicated  passenger 
to  take  care  of  himself  after  ejection.  Tuttle  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  (Ky.),  p.. 333,  vol.  36  (13  R  R  R). 

Insufficiency  of  evidence  to  show  that  conductor  knew  that 
passenger  was  the  same  person  who  had  presented  the  going 
part  of  return  ticket.  Western  Maryland  R.  Co.  v.  Schaun 
(Md.),  p.  693,  vol.  32  (9  R  R  R). 

Insufficiency  of  evidence  to  support  findings  that  conductor  re- 
ceived plaintiff's  ticket  as  entitling  him  to  ride,  or  without 
notifying  him  that  it  was  of  no  value,  or  that  plaintiff  inti- 
mated in  any  way  he  would  pay  his  fare  or  present  a  valid 
ticket  if  the  ticket  which  was  taken  up  should  be  returned. 
Elliott  V.  Southern  Pac.  Co.  (Cal.),  p.  52,  vol.  41  (18  R  R  R). 
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Invalid  ticket  and  refusal  to  pay  fare,  conductor  not  jfuilty  of  a 
tort  in  expellinR  passenjjer  without  using  unnecessary  force. 
Southern  Ry.  Co.  v.  Hawkins  (Ky.),  p.  21,  vol.  43  (20  R  R  R). 

Irrelevant  testimony  as  to  conduct  of  plaintiff  and  others  before 
and  after  ejection.  Moore  v.  Nashville,  C.  &  St.  L.  Ry.  (Ala.), 
p.  767,  vol.  31  (8  R  R  R). 

Liability  for  ejection  of  passenger  offering  defective  transfer 
ticket.  Memphis  St.  Ry.  Co.  v.  Graves  (Tenn.),  p.  505,  vol. 
31  (8  R  R  R). 

Liability  for  injury  to  ejected  intoxicated  passenger.  Tuttle  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (Ky.),  p.  333,  vol.  36  (13  R 
R  R). 

Liability  where  ejected  intoxicated  passenger  was  injured  by 
another  train.  Nash  v.  Southern  Ry.  Co.  (Ala.),  p.  780,  vol.  29 
(6  R  R  R). 

Liability  where  passenger  on  freight  train  was  compelled  by  con- 
ductor to  jump  from  it  while  it  was  in  motion  as  affected  by 
representation  of  ticket  agent,  and  rules  of  company  prohibit- 
ing carriage  of  passengers  on  such  train.  Indiana,  D.  &  W. 
Ry.  Co.  V.  Ditto  (Ind.),  p.  703,  vol.  27  (4  R  R  R). 

Liability  where  prospective  passenger,  after  his  wrongful  ejec- 
tion from  car,  was  injured  by  rail  charged  with  electricity,  as 
he  was  walking  back  to  his  home,  at  night.  Anderson  v. 
Seattle-Tacoma  Interurban  Ry.  Co.  (Mass.),  p.  380,  vol.  37 
(14  R  R  R). 

Loss  of  ticket.  Harp  v.  Southern  Ry.  Co.  (Ga.),  p.  342,  vol.  36 
(13  R  R  R). 

Loss  of  ticket  and  refusal  to  pay  fare.  Harp  v.  Southern  Ry. 
Co.  (Ga.),  p.  342,  vol.  36  (13  R  R  R). 

No  cause  of  action  for  ejection  of  one  without  right  to  free  pas- 
sage, and  who  refuses  to  pay  fare.  Braymer  v.  Seattle,  R.  & 
S,  Ry.  Co.  (Wash.),  p.  31,  vol.  36  (13  R  R  R). 

No  fatal  variance  where  petition  alleged  purchase  of  ticket  and 
wrongful  and  willful  ejection  of  passenger,  and  proof  showed 
the  ticket  had  been  so  punched,  through  negligence  of  ticket 
agent  or  of  a  prior  conductor,  as  to  render  it  valueless  for  use 
at  time  plaintiff  was  ejected.  Southern  Ry.  Co.  v.  Hawkins 
(Ky.),  p.  21,  vol.  43  (20  R  R  R). 

Non-payment  of  fare  by  passenger  who  had  purchased  ticket,  but 
had  entrusted  it  to  another.  Nutter  v.  Southern  R.  in  Ken- 
tucky (Ky.).  p.  140,  vol.  35  (12  R  R  R). 

Not  negligence  as  matter  of  law  to  leave  ejected  intoxicated  pas- 
senger at  certain  point.  Gaukler  v.  Detroit,  G.  H.  &  M.  Ry. 
Co.  (Mich.),  p.  806,  vol.  26  (3  R  R  R)*. 

Offer  to  pay  fare  in  cash.  Ford  v.  East  Louisiana  R.  Co.  (La.), 
p.  229,  vol.  31  (8  R  R  R). 

Passenger  cannot  be  lawfully  ejected  for  failure  to.  pay  extra 
fare,  demanded  because  he  had  no  ticket,  unless  he  was  af- 
forded opportunity  to  procure  ticket.  Rivers  v.  Kansas  City 
M.  &  B.  R.  Cq.  (Miss.),  p.  267,  vol.  41  (18  R  R  R). 

Passenger  could  not  complain  of  the  use  of  force  by  provoked 
employee  enforcing  regulation  against  sleeping  in  depots. 
Central  of  Georgia  R.  Co.  v.  Motes  (Ga.),  p.  161,  vol.  30  (7 
R  R  R). 

Passenger,  ejected  from  car  for  refusing  to  pay  fare  other  than 
by  certain  transfer  ticket,  could  recover  damages  for  the  tort, 
and  could  not  be  restricted  to  damages  for  breach  of  the  con- 
tract to  carry  him.  Cleveland  City  Ry.  Co.  v.  Conner  (Ohio), 
p.  649,  vol.  43  (20  R  R  R). 

Person  with  ticket  could  not  recover  for  ejection  from  platform 
of  baggage  car  by  conductor  who  had  no  means  of  knowing 
that  he  had  a  ticket  or  was  entitled  to  ride.  McGraw  v.  South- 
ern Ry.  Co.  (N.  Car.),  p.  257,  vol.  36  (13  R  R  R). 

ID— 22 
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Plaintiff  had,  under  his  contract  with  ticket  agent,  right  to  have 
the  train  stop  at  certain  point;  and  his  ejection  at  the  preced- 
ing station  was  wrongful.  McDonald  v.  Central  R.  Co.  of 
New  Jersey  (N.  J.),  p.  58,  vol.  42  (19  R  R  R). 

Plaintiff's  knowledge  that  mileage  book  would  not  be  accepted  by 
the  conductor  prevented  recovery  for  his  ejection,  although 
the  carrier  had  been  guilty  of  breach  of  contract  in  refusing  to 
give  him  an  exchange  ticket,  which  would  have  been  accepted. 
Schmidt  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  (Ky.),  p.  149,  vol, 
35  (12  R  R  R). 

Plea  merely  setting  up  that  conductor  when  ejecting  passenger 
was  acting  as  police  officer  of  the  state  was  insufficient.  Moore 
V,  Nashville,  C.  &  St,  L.  Ry.  (Ala.),  p.  767,  vol,  31  (8  R  K  R). 

Presumption  that  requirement  of  conductor  was  legal  where 
passenger  was  ejected  for  ron-payment  of  stree:  railway'  fare. 
Smith  V.  Indianapolis  St.  Ry.  Co.  (Ind.),  p.  116,  vol.  26  (3 
R  R  R). 

Prior  misconduct  did  not  justify  exclusion  from  train.  Story  v. 
Norfolk  &  S.  R.  Co.  (N.  Car.),,  p.  631,  vol.  32  (9  R  R  R). 

Proximate  cause  where  drunken  passenger  was  injured  by 
another  train  after  being  ejected.  Tuttle  %k  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  (Ky.),  p.  333,  vol.  36  (13  R  R  R). 

Question  for  jury  whether  plaintiff's  resistance  to  expulsion  was 
made  to  enhance  damages.  Patterson  v.  Southern  Pac.  Co. 
(Tex.),  p.  156,  vol.  25  (2  R  R  R). 

Question  of  fitness  of  place  of  ejection  of  passenger  eliminated 
where  he  was  injured  at  a  point  25  or  30  feet  distant 
Gaukler  v,  Detroit,  G.  H.  &  M.  Ry.  Co.  (Mich.),  p.  806,  vol. 
26  ''3  R  R  R). 

Recovery  could  not  be  had,  in  action  ex  delicto,  where  ejection 
because  of  defect  in  return  ticket,  owing  to  conductor's  negli- 
gence in  failing  to  properly  describe  personal  characteristics. 
Western  Maryland  R.  Co.  v,  Schaun  (Md.),  p.  693,  vol.  32  (9 
R  R  R). 

Refusal  to  pay  fare.  McGarry  v,  Holyoke  St.  Ry.  Co.  (Mass.), 
p.  294,  vol.  28  (5  R  R  R). 

Resistance  to  enhance  damages  where  passenger  is  ejected  for 
refusing  to  pay  illegal  exaction.  Patterson  v.  Southern  Pac 
Co.  (Tex.),  p.  156,  vol.  25  (2  R  R  R). 

Return  ticket,  where  agent  wrongfully  refused  to  indorse  it, 
and  passenger  was  ejected  from  train,  he  was  entitled  to  re- 
cover, it  not  having  been  incumbent  on  him  to  purchase  a 
ticket  or  to  pay  fare.  Texas  &  P.  Ry.  Co.  v.  Payne  (Tex.),  p. 
89,  vol.  40  (7  R  R  R). 

Riding  on  freight  train  without  permit,  relying  on  representations 
of  agent  which  he  knows  to  be  false.  Houston,  E.  &  W.  T.  Ry. 
Co.  V.  Stell  (Tex.),  p.  722,  vol.  26  (3  R  R  R). 

Right  to  eject  for  delay  in  tendering  fare.  (Harrison  v.  United 
Railways  &  Electric  Co.  of  Baltimore  (Md.),  p.  301,  vol.  31 
(8  R  R  R). 

Right  to  recover  as  affected  by  fact  that  mistake  in  punching 
ticket  made  it  appear  to  be  expired.  Jevons  v.  Union  Pac.  R. 
Co.  (Kan.),  p.  679,  vol.  38  (15  R  R  R). 

Right  to  recover  in  action  of  tort  where  expulsion  by  carrier 
resulted  from  failure  of  initial  carrier's  conductor  to  cor- 
rectly punch  transfer.  Perrine  v.  North  Jersey  St.  Ry.  Co. 
(N.  J.),  p.  678,  vol,  32  (9  R  R  R). 

Right  to  use  force  in  ejecting  passengers  for  refusing  to  pay 
fare.  McGarry  v.  Holyoke  St.  Ry.  Co.  (Mass.),  p.  294,  vol.  28 
(5  R  R  R). 

Scalping  tickets  on  train  by  person  in  employ  of  another  com- 
pany, and  riding  free,  was  justification  for  expulsion  although 
he  offered  to  pay  fare  in  cash.  Ford  v.  East  Louisiana  R.  Co. 
(La.),  p.  229,  vol.  31  (8  R  R  R). 
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Second  attempt  to  eject,  refusal  to  make  change,  and  evidence  of 
custom  to  issue  credit  slips.  Holt  v.  Hannibal  &  St.  J.  Ry.  Co. 
(Mo.),  p.  294,  vol.  31  (8  R  R  R). 

Sufficiency  of  evidence  to  show  place  of  ejection.  Gaukler  v. 
Detroit.  G.  H.  &  M.  Ry.  Co.  (Mich.),  p.«e06,  vol.  26  (3  R  R  R.). 

Sufficiency  of  petition  in  action  for  ejection  of  passenger  fail- 
ing to  procure  ticket.  Phillips  v.  Southern  Ry.  Co.  (Ga.),  p. 
80.  vol.  24  (1  R  R  R). 

Tender  of  fare,  burden  of  proof.  Holt  v.  Hannibal  &  St.  J.  Ry. 
Co.  (Mo.),  p,  294,  vol.  31  (8  R  R  R) 

Threat  by  conductor  of  second  car  to  expel  a  passenger  on  ac- 
count of  a  mistake  in  the  transfer  slips  is  a  legal  wrong,  giving 
the  passenger  a  right  of  action  against  the  company,  though 
there  is  nothing  insulting  in  the  words  or  manner  of  the  con- 
ductor. (Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga.),  p.  789, 
vol.  43  (20  R  R  R). 

Ticket  did  not  entitle  plaintiff  to  ride  on  "The  Owl"  train  ex- 
cept on  his  compliance  with  the  berth  regulations,  and  he  was 
therefore  not  entitled  to  recover  for  his  ejection.  Ames  v. 
Southern  Pac.  Co.  (Cal.),  p.  551,  vol.  33  (10  R  R  R). 

Under  Cal.  Civ.  Code,  §§  487,  2188,  providing  that  a  passenger 
who  refuses  to  pay  his  fare  or  exhibit  or  surrender  his  ticket 
when  requested  so  to  do  may  be  ejected,  a  passenger  who  ex- 
hibited a  limited  ticket,  which  had  expired  and  was  void,  and 
refused  to  pay  his  fare,  was  properly  ejected,  although  the 
conductor  wrongfully  retained  the  void  ticket.  Elliott  v. 
Southern  Pac.  Co.  (Cal.),  p.  52,  vol.  41  (18  R  R  R). 

Unjustifiable  expulsion  of  passenger  holding  defective  transfer. 
Indianapolis  St.  Ry.  Co.  z\  Wilson  (Ind.),  p.  841,  vol.  30  (7 
R  R  R). 

Variance  as  to  name  of  negligent  conductor  immaterial.  Penny 
V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  p.  606,  vol.  33  (10 
R  R  R). 

When  a  common  carrier  undertakes,  through  its  servants,  to 
exercise  its  right  to  eject  from  its  cars  passengers  who  have 
been  guilty  oif  disorderly  conduct,  it  acts  at  its  peril  in  de- 
terming  their  identitv,  and  the  good  faith  of  such  employees 
is  only  available  in  defeating  recovery  of  punitive  damages. 
Seaboard  Air  Line  Ry.  v.  O'Quin  (Ga.),  p.  103,  vol.  42  (19 
R  R  R). 

When  a  company  fails  to  run  its  train  on  time,  and  the  ticket 
holder  boards  the  first  passenger  train  thereafter,  he  is  not  to 
be  ejected  on  the  ground  that  his  ticket  has  expired.  Marx,  v. 
Louisiana  Western  R.  Co.  (La.),  p.  635,  vol.  36  (13  R  R  R). 

Whether  passenger  had  reasonable  opportunity  to  procure  ticket, 
or  whether  it  Wjas  his  fault,  or  that  of  the  railroad's  agents, 
that  he  failed  to  procure  one,  was  question  for  jury.  Rivers  v. 
Kansas  City  M.  &  B.  R.  Co.  (Miss.),  p.  267,  vol.  41  (18  R  R  R). 

Wrongful  second  election,  after  oflFer  to  pay  fare,  of  employee  of 
news  company,  for  violation  of  rules.     Choctaw,  O.   &  G.  R. 
Co.  V.  Hill  (Tenn.),  p.  776,  vol.  31  (8  R  R  R). 
Erroneous   instruction  as   to   negligence.     Missouri,   K.    &  T.   Ry. 

Co.  of  Texas  r.  Hay  (Tex.),  p.  122,  vol.  25  (2  R  R  R). . 
Error  in  refusing  to  exolain   issues,   in   action   for  injury  to  pas- 
•    senger  struck  by  side  of  tunnel  while  riding  on  running  board 

of  street  car.  where  five  counts  in  declaration.     North   Chicago 

St.  R.  Co.  V.  Polkey  (111.),  p.  169,  vol.  31  (8  R  R  R). 
Error  to  grant  nonsuit  in  action  for  injury  from  lowering  of  guard 

rail  of  street  car.     McDonald  v.  Savannah  Electric  Co.  (Ga.),  p. 

384.  vol.  34  (11   R  R  R). 
Error  to  refuse  to  direct  verdict  for  defendant  where  passenger  in- 
jured in  accident  due  to  rails  moved  by  train  wrecker    Whipple 

V.  Michigan  Cent.  R.  Co.  (Mich.),  p.  774,  vol.  25  (2  R  R  R). 
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Evidence. 

Absence  of  prior  accidents  as  showing  safe  operation  of  street 
railways  without  derailing  switch.     State  v.  Young  (N.  J.),  p. 
559,  vol.  33  (10  R  R  R). 
Abusive  language,  evidence  that  brakeman,  some  time  after  the 
occurrence,  said  to   witness  that  he   started  to   slap   the  pas- 
senger,  and   was   sorry   he   did   not    do    so,   was   incompetent 
Illinois   Cent.    R.    Co.  v,   Winslow    (Ky.),   p.   432,  vol.  37  (U 
R  R  R). 
Abusive  language,  where  brakeman  admitted  its  use,  but  denied 
that  he  started  to  assault  the  passenger,  the  admission  did  not 
render  harmless  the  introduction  of  incompetent  evidence  that 
the  brakeman  had  afterwards  said  he  started  to  slap  plaintiff, 
and  wished  he  had  done  so.     Illinois  Cent.  R.  Co.  v.  Winslow 
(Ky.),  p.  432,  vol.  37  (14  R  R  R). 
Admissibility  of  evidence  as  to  whether  fare  was  paid.     Craw- 
leigh  V.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex,),  p.  630,  vol.  25 
(2  R  R  R). 
Admissibility    of    evidence  of    change    in    method  in    operating 
trains,  harmless  error.     Prescott  &  N.  W.   Ry.   Co.  v.  Smith 
(Ark.),  p.  809,  vol.  26  (3  R  R  R). 
Admissibility  of  evidence  of  conversation  of  conductor  with  pas- 
senger, in  which   latter  was  told  to  have   baggage   rechecked 
himself,'  in  action  for  injuries  sustained  in  attempting  to  board 
moving  train,  after  rechecking  baggage.    Chicago  &  A.  R.  Qo. 
V.  Gore  (111.),  p.  951,  vol.  29  (6  R  R  R). 
Admissibility  of  evidence  that  father  gave  son  car  fare  in  action 
for  injury  sustained  by  latter   while  crossing  track  to  board 
car.     Chicago  &  E.  I.  R.  Co.  v.  Huston  (111.),  p.  141,  vol.  26 
(3  R  R  R). 
Admissibility  of  passenger's  testimony  that  brakeman  stationed 
at  car  steps  directed  her  to  board  moving  train.    Chicago,  etc., 
R.  Co.  V.  Flaherty  (111.),  p.  159,  vol.  30  (7  R  R  R). 
Admissibility  of  testimony  of  passenger,  to  the  effect  that  blood 
was  running  from  injured  person's  head  to  show  violence  of 
collision.    Larkin  v.  Chicago  &  G.  W.  Ry.  Co.  (Iowa),  p.  852, 
vol.  29  (6  R  R  R). 
Arrest  of  passenger  on  charge  imputing  want  of  chastity,  error 
to  refuse  to  permit  defendant  carrier  to  ask  plaintiff  if  she  had 
not  often  before  been  arrested  on  similar  charges.    Texas  Mid- 
land R.  R.  V.  Dean  (Tex.),  p.  596,  vol.  39  (16  R  R  R). 
Arrest  of  passenger  on  charge  imputing  want  of  chastity,  error 
to  refuse  to  permit  defendant  carrier  to  show  that  at  time  of 
arrest  plaintiff  was  keeping  house  of  prostitution.    Texas  Mid- 
land R.  R.  V,  Dean  (Tex.),  p.  596,  vol.  39  (16  R  R  R). 
As  to  city  ordinance  regulatiftg  speed  of  trains  was  immaterial, 
because  of  street  car  conductor's  testimony,  in  action  for  in- 
jury to  street  car  passenger  resulting  from  a  collision  between 
his  car  and  a  train  at  a  crossing.    Chicago  City  Ry.  Co.  v.  Shaw 
(111.),  p.  586,  vol.  41  (18  R  R  R). 
Burden  of  proof,  instructions.     Davis  v.  Paducah   Ry.   &  Light 

Co.  (Ky.),  p.  684,  vol.  27  (4  R  R  R). 
Carrying  beyond  destination,  evidence  of  what  was  said  and  done 
by   conductor   and   plaintiff.     Memphis    St.    Ry.    Co.   v.  Shaw 
(Tenn.),  p.  255,  vol.  31  (8  R  R  R). 
Conductor's   character   and   disposition   could  not  be   shown,  in 
action  for  ejection,  as  the  employment  of  an  incompetent  con- 
ductor was  not  alleged.     Braymer  v.  Seattle,  R.  &  S.  Ry.  Co. 
(Wash.),  p.  31,  vol.  36  (13  R  R  R). 
Conductor's    general    character   and    disposition   could    not    be 
shown  in  action  for  ejection.    Braymer  v.  Seattle,  R.  &  S.  Ry. 
Co.  (Wash.),  p.  31,  vol.  36  (13  R  R  R). 
Custom   of  allowing  passengers   to  ride   on   running  board  ad- 
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missible   in   evidence   upon    question   of  negligence.     Stone   v. 
Lewiston,  B.  St.  Ry.  (Me.),  p.  240,  vol.  37  (14  R  R  R). 

Custom  to  issue  credit  slips.  Holt  v.  Hannibal  &  St.  J.  Ry.  Co. 
(Mo.),  p.  294,  vol.  31  (8  R  R  R). 

Dangerbus  speed  of  train  al]ef2:ed,  evidence  of  condition  of  cars< 
after  collision  was  admissible.     Elgin  A.  &  S.  Traction  Co.  v. 
Wilson  (111.),  p.  37,  vol.  43  (20  R  R  R). 

Declaration  of  conductbr  as  to  nature  of  passenger's  injury  as 
res  orestae.  Butler  v.  South  Carolina  &  G.  Extension  R.  Co. 
(N.  Car.),  p.  114,  vol,  25  (2  R  R  R). 

Declaration  of  street  car  conductor,  made  while  assisting  alight- 
ing passenger  to  arise  from  ground  not  admissible  on  ground 
of  agency.  Blackman  v.  West  Jersey  &  S.  R.  Co.  (N.  J.),  p. 
364,  vol.  31  (8  R  R  R). 

Declaration  of  street  railway  conductor,  made  while  assisting 
alighting  passenger  to  arise  from  ground,  not  res  gestae. 
Blackman  v.  West  Jersey  &  S.  R.  Co.  (N.  J.),  p.  364,  vol.  31 
(8  R  R  R). 

Declarations  of  agent,  statements  of  conductor  to  injured  pas- 
senger as  to  cause  of  accident  were  not  res  gestae.  Redmon  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  p.  248,  vol.  38  (15  R  R  R). 

Declarations  of  fellow  passengers  of  ejected  passenger,  that  he 
was  a  "beat  and  bum,"  made  as  he  walked  out  of  car  behind 
conductor,  were  incompetent.  Southern  Ry.»  Co.  in  Kentucky 
V.  Hawkins  (Ky.),  p.  21,  vol.  43  (20  R  R  R). 

Hrror  in  admitting  evidence  as  to  wrecks  happening  on  trains 
in  charge  of  engineer  whose  competency  has  been  proven. 
McNeill  V.  Durham  &  C.  R.  Co.  (N.  Car.),  p.  707,  vol.  26  (3 
R  R  R). 

Error  in  permitting  plaintiff  to  testify  to  transactions  and  con- 
versations between  him  and  ticket  agent,  in  action  for  wrong- 
ful ejection.  Pennsylvania  Co.  v.  Lenhart  (C.  C.  A.),  p.  847, 
vol.  29  (6  R  R  R). 

Error  to  refuse  to  charge  that  the  working  time  table  in  ques- 
tion was  not  for  the  information  of  the  public,  and  that  any 
information  which  plaintiff  passenger  may  have  obtained  there- 
from, either  directly  or  by  statements  made  from  it  by  car- 
rier's agent,  were  not  binding  on  carrier,  aind  could  not  be  con- 
sidered'in  determining  its  liability.  Geer  v.  Michigan  Cent.  R. 
Co.  (Mich.),  p.  781,  vol.  42  (19  R  R  R). 

Evidence  admissible  as  tending  to  illustrate  manner  in  which 
plaintiff  claimed  he  was  injured,  in  action  for  injury  to  alight- 
ing passenger.  Central  of  Georgia  Ry.  Co.  v.  McKinney  ((ia.), 
p.  71,  vol.  29  (6  R  R  R). 

Evidence  as  to  claims  under  insurance  policies.  Louisville  &  N. 
R.  Co.  V.  Carothers  (Ky.),  p.  230,  vol.  25  (2  R  R  R). 

Evidence  as  to  conduct  of  conductor  in  action  for  refusal  ol 
ticket.  Rutherford  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  (Tex.), 
p.  162,  vol.  25  (2  R  R  R). 

Evidence  as  to  construction  of  car  as  part  of  res  gestae  in  action 
for  injury  to  passenger.  Southern  Ry.  Co.  v.  Crowder  (Ala.), 
p.  70,  vol.  24  (1  R  R  R). 

Evidence  as  to  effect  of  collision  on  the  other  passengers  wa& 
immaterial.  Abel  v.  Northampton  Traction  Co.  (Pa.),  p.  80, 
vol.  43   (20  R  R  R). 

Evidence  as  to  whether  conductor  and  brakeman  were  habitually 
prudent.  Butler  v.  South  Carolina  &  G.  Extension  R.  Co. 
(N.  Car.),  p.  115.  vol.  25  (2  R  R  R). 

Evidence  of  injurv  to  hat  sustained  after  accident.  Louisville 
&  N.  R.  Co.  V.  Carothers  (Ky.),  p.  230,  vol.  25  (2  R  R  R). 

Evidence  of  negligence  in  permitting  passenger  to  ride  on  run- 
ning board  while  train  was  running  at  rapid  rate  of  speed. 
Hesse  v.  Meriden,  S.  &  C.  Tramway  Co.  (Conn.),  p.  774,  vol. 
29  (6  R  R  R). 
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Evidence  of  plaintiff's  occupation  and  accident  policies.  Louis- 
ville &  N.  R.  Co.  V.  Carothers  (Ky.),  p.  230,  vol.  25  (2  R  R  R). 

Evidence  of  similar  defects  where  injury  to  passenger  resulting 
from  broken  rail.  Whittlesay  v.  Burlington,  etc.,  Ry.  Co. 
(Iowa),  p.  650,  vol.  27  (4  R  R  R). 

Evidence  showing  that  other  accommodations  in  the  sleeper  were 
offered  plaintiff  was  admissible  to  show  that  alleged  conse- 
quences of  breach  of  contract  in  failing  to  have  drawing-room 
on  sleeper  could  have  been  avoided  by  plaintiff.  Ingraham  r. 
Pullman  Co.  (Mass.),  p.  739,  vol.  42  (19  R  R  R). 

Evidence  tending  to  establish  some  act,  neglect,  or  default  upon 
the  part  of  the  carrier's  employees,  resulting  in  injury  to  a 
passenger,  cannot  be  withdrawn  from  the  jury  merely  because 
the  carrier  adduces  prepondering  contradictory  evidence. 
Western  Maryland  R.  Co.  v.  Shivers  (Md.),  p.  34,  vol.  40  (17 
R  R  R). 

Evidence  that  witnesses  had  seen  broken  rails  inadmissible  to 
rebut  defendant's  testimony  that  its  servants  had  passed  over 
track  and  had  found  no  broken  rails.  Whittlesey  v.  Burling- 
ton, etc.,  Ry.  Co.  (Iowa),  p.  680,  vol.  27  (4  R  R  R). 

Evidence  to  ^how  that  poles  passed  prior  to  accident  were  placed 
at  safe  distance,  in  action  for  wrongful  death  of  passenger 
struck  by  trolley  pole  while  riding  on  running  board.  Hesse 
V.  Meriden^  S.  &  C.  Tramway  Co.  (Conn.),  p.  774,  vol.  29  (6 
R  R  R). 

Evidence  to  show  whether  reasonable  time  to  change  cars  was 
given.  Oliver  v.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  p.  70?, 
vol.  29  (6  R  R  R). 

Exclusion  of  evidence  as  to  difference  between  excursion  rate 
and  regular  fare,  in  action  for  refusal  of  excursion  ticket. 
Rutherford  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  (Tex.),  p.  162, 
vol.  25  (2  R  R  R). 

Exclusion  of  evidence  proving  statement  made  by  motorman 
was  immaterial,  as  there  was  failure  to  show  violation  of  any 
duty  owed  by  the  street  railway  company  to  the  passenger. 
McDonough  v,  Boston  Elevated  Ry.  Co.  (Mass.),  p.  641,  vol. 
43  (20  R  R  R). 

Expert  testimony,  whether  alignment  of  rails  may  be  disturbed 
by  car  a  matter  of  common  knowledge.  Cronk  ^.  Wabash  K. 
Co.  (Iowa),  p.  429,  vol.  35  (12  R  R  R). 

Failure  of  fellow  passengers  to  complain.  Foss  v,  Portsmouth 
D.  &  Y.  Ry.  Co.  (N.  Car.),  p.  364,  vol.  41  (18  R  R  R). 

Failure  of  plaintiff  to  make  a  statement  before  he  was  put  off 
car,  effect  of.  Cleveland  City  Ry.  Co.  v,  Conner  (Ohio),  p. 
649,  vol.  43   (20  R  R  R). 

Free  pass,  providing  that  person  accepting  it  agreed  not  to  hold 
company  liable  for  any  damages  to  his  person  or  property, 
was  properly  rejected  on  defendant's  offer,  iinder  Miss.  Code 
1892.  §  683,  providing  that  affirmative  matter  in  avoidance  shall 
not  be  proved  under  general  issue  unless  defendant  give  notice 
thereof  in  writing,  etc.  Yazoo  &  M.  V.  R.  Co.  v.  Grant  (Miss), 
p.  257,  vol.  41  (18  R  R  R). 

Further  evidence  on  behalf  of  injured  street  car  passenger  as  to 
the  extent  of  the  flashes  and  explosions  of  electricity  at  the 
time  of  the  accident  was  not  admissible  in  rebuttal.  Patterson 
V.  San  Francisco  &  S.  M.  Electric  Ry.  Co.  (Cal.),  p.  552.  vol. 
40  (17  R  R  R). 

Harmless  error  in  admitting  evidence  as  to  extent  of  passenger's 
injuries.  Loker  v.  Southwestern  Missouri  Electric  Ry.  Co. 
(Kan.),  p.  132,  vol.  26   (3  R  R  R). 

Harmless  error  in  admitting  evidence  as  to  inconvenience  suf- 
fered by  ejected  passenger.  Coine  v.  Chicago  &  N.  W.  Ry. 
Co.   (Iowa),  p.  316,  vol.  36  (13  R  R  R). 
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Harmless  error  in  admitting:  evidence  of  custom  to  board  street 
cars  in  motion,  in  action  for  injuries  to  passenger  attempting 
to  board  car  while  car  was  moving  slowly.  South  Chicago 
City  Ry.  Co.  v.  Dufresne  (111.),  p.  137,  vol.  29  (6  R  R  R). 

Harmless  error  in  overruling  motion  for  personal  examination 
of  injured  passenger.  Louisville  &  N.  R.  Co.  v.  McClain 
(Ky.),  p.  95.  vol.  25   (2  R  R  R). 

In  action  against  street  car  company  for  ejecting  passenger, 
where  plaintiff's  evidence  tended  to  show  that  ejection  was 
wanton  and  malicious,  but  that  defendant  approved  of  acts  of 
conductor  by  retaining  him  in  its  service,  it  was  error  to 
'  exclude  evidence  of  conductor's  acquittal  in  prosecution  for 
assault  on  the  passenger.  Peterson  v.  Middlesex  and  Somerset 
Traction  Co.  (N.  J.),  p.  672,  vol.  38  (15  R  R  R). 

In  action  by  a  passenger  for  personal  injuries,  witness  can 
testify  from  personal  knowledge  as  to  a  custom  of  the  railroad 
company  to  destroy  all  ticket  stubs  after  sixty  days.  Shealey 
r.  South  Carolina  &  G.  Ry.  Co.  (S.  Car.),  p.  680,  vol.  32  (9 
R  R  R). 

In  action  for  injuries  by  reason  of  street  car  collision,  evidence 
that  motorman  lost  control  of  colliding  car  by  reason  of  fact 
that  snan  switch  was  closed  when  it  should  have  been  open, 
inadmissible,  under  declaration  charging  that  car  was  equipped 
with  defective  air  brake.  McAllister  v.  People's  Ry.  Co. 
(Del.),  p.  957,  vol.  29   (6  R  R  R). 

In  action  for  injuries  received  by  a  passenger  on  an  elevated 
railroad  train  while  passing  between  cars,  evidence  was  in- 
sufficient to  show  any  negligence  on  part  of  carrier.  Welch 
V.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  725,  vol.  38  (15  R  R  R). 

In  action  for  injuries  to  passenger  thrown  from  platform  of 
car.  it  was  not  error  to  admit  evidence  of  crowded  condition 
of  train  at  a  point  several  blocks  distant,  it  appearing  that 
train  had  not  stopped  between  that  place  and  the  place  of  the 
accident.  Chicago  &  W.  I.  R.  Co.  v,  Newell  (111.),  p.  706, 
vol.  38  (15  R  R  R). 

In  action  for  injuries  to  passenger  thrown  from  platform  of 
crowded  car,  when  train  was  running  ftt  the  rate  of  25  or  30 
miles  an  hour,  it  was  not  error  to  exclude  ordinance  per- 
mitting trains  to  run  35  miles  an  hour  at  the  place  -of  the 
accident.  Chicago  &  W.  I.  R.  Co.  v.  Newell  (111.),  p.  706,  vol. 
38   (15  R.  R  R). 

In  action  for  injury  to  passenger  from  slipping  on  greasy  plat- 
form, evidence  that  shortly  after  the  accident  great  crowds 
arrived  at,  and  departed  from  the  station  without  accident 
was  properly  excluded.  Newcomb  v.  New  York  Cent.  &  H. 
R.  R.  Co.  (Mo.),  p.  10,  vol.  36  (13  R  R  R). 

In  action  for  injury  to  passenger  resulting  from  car  on  which 
he  was  riding  coming  in  contact  with  vehicle  which  it  was 
pas.sing,  evidence  as  to  right  of  way  of  street  cars  over  other 
vehicles  was  properly  excluded.  Chicago  City  Ry.  Co.  v, 
Lannon  (III.),  p.  735,  vol.  38  (15  R  R  R). 

Injured  passenger's  uncorroborated  testimony  was  sufficient  to 
sustain  verdict  in  her  favor.  Illinois  Cent.  R.  Co.  v.  Colly 
(Ky.).  p.  251.  vol.  43  (20  R  R  R). 

Instruction,  in  action  for  iniury  to  passenger,  that  if  jury  be- 
lieve from  evidence,  that  olaintiflF,  while  using  reasonable  care, 
was  iniured  "by  the  negligence  of  defendant  or  its  agents." 
plaintiff  should  recover,  not  objectionable  as  assuming  defend- 
ant's negligence.  Chicago  &  A.  R.  Co.  v.  Gore  (111.),  p.  952, 
vol.  29  (6  R  R  R). 

Insufficiency  of  evidence  to  sustain  finding  that  deceased  was  a 
passenger.  Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.), 
p.  630,  vol.  25  (2  R  R  R). 
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Jury  should  have  been  instructed  that  evidence  as  to  statements 
of  conductor,  which  he,  on  cross-examination,  had  denied 
having  made,  could  only  be  considered  on  the  question  of  his 
credibility.  South  Covington  &  C.  St.  Ry.  Co.  v.  Riegler's 
Adm'r  (Ky.),  p.  256,  vol.  38  (15  R  R  R). 

Malicious  prosecution  of  oassenger,  circumstantial  evidence  that 
defendant  instigated  prosecution.  Kelly  v.  Durham  Traction 
Co.  (N.  Car.),  p.  164,  vol.  31  (8  R  R  R). 

Malicious  prosecution  of  passenger,  evidence  as  to  conspiracy, 
and  drunkenness  of  other  parties  arrested  at  same  time  inad- 
missible. Kelly  V.  Durham  Traction  Co.  (N.  Car.),  p.  164, 
vol.  31  (8  R  R  R). 

Malicious  prosecution  of  passenger,  sufficiency  of  evidence  that 
defendant  caused  arrest  of  passenger  for  refusal  to  pay  fare. 
Kelly  V.  Durham  Traction  Co.  (N.  Car.),  p.  164,  vol.  31  (8 
R  R  R). 

Motorman's  competency  to  testify  as  to  proper  speed  to  run 
street  car  into  curve.  Halverson  z\  Seattle  Electric  Co. 
(Wash.),  p.  282,  vol.  36  (13  R  R  R). 

Of  custom  to  permit  passengers  of  both  races  to  occupy  the 
back  platform  of  defendant's  street  cars,  in  action  for  causing 
passenger's  arrest  for  v'olation  of  separate  coach  law.  Wal- 
dauer  v.  Vicksburg  Ry.  &  Light  Co.  (Miss.),  p.  504,  vol.  43  (20 
R  R  R). 

Of  outcries  of  other  passengers  in  action  for  injury  to  passenger 
caused  by  collision.  Louisville  &  N.  R.  Co.  v.  Simpson  (Ky.), 
p.  513.  vol.  26  (3  R  R  R). 

On  issue  whether  plaintiff  was  a  passenger,  he  could  testify 
with  reference  to  his  belief  as  to  his.  right  to  ride  on  the 
train.  Fitzgibbon  v.  Chicago  &  N.  W.  Ry.  Go.  (Iowa),  p. 
680,  vol.  29   (6  R  R  R). 

Opinion  evidence  of  non-expert  as  to  speed  of  train  was  com- 
petent. Cronk  v.  Wabash  R.  Co.  (Iowa),  p.  429,  vol.  35  (12 
R  R  R). 

Outcries  of  other  injured  passenger  as  res  gestae.  Louisville  & 
N.  R.  Co.  V.  Carothers  ^Ky.),  p.  750,  vol.  26  (3  R  R  R). 

Ownership  of  line, from  which  trolley  pole  fell  and  injured  pas- 
senger. Chicago  City  Ry.  Co.  v.  Carroll  (111.),  p.  35,  vol.  34  (11 
R  R  R). 

Passenger  can  testify  that  he  bought  ticket  from  one  place  to 
another  without  producing  it.  Oliver  7'.  Columbia,  N.  &  L.  R. 
Co.  (S.  Car.),  p.  708,  vol.  29  (6  R  R  R). 

Passeno-er  thrown  to  floor  of  car  by  sudden  jar,  plaintifFs  un- 
corroborated testimony  required  denial  of  peremptory  instruc- 
tion for  defendant.  Illinois  Cent.  R.  Co.  v.  Colly.  (Ky.),  p.  251, 
vol.  43  (20  R  R  R). 

Prejudicial  error  in  admitting  statements  of  conductor,  that 
plaintiflF,  injured  while  attempting  to  alight,  blamed  htm.  Boone 
V.  Oakland  Transit  Co.  (Cal.),  p.  601,  vol.  32  (9  R  R  R). 

Proof  of  certain  statement  of  motorman  was  admissible  in  sup- 
port of  passenger's  claim  that  he  was  thrown  off  by  the  negli- 
gent jerk  of  the  car.  McDonough  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  p.  641,  vol.  43  (20  R  R  R). 

Proof  of  rule  to  prevent  passengers  from  riding  on  front  plat- 
form of  street  car.  McDonough  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  p.  641,  vol.  43  (20  R  R  R). 

Proper  cross  examination  of  brakeman,  in  action  for  injury  to 
passenger  caused  by  a  sudden  jerk  of  freight  train.  Southern 
R.  Co.  V.  Crowder  (Ala.),  p.  150,  vol.  30  (7  R  R  R). 

Rebutting    testimony,    showing    existence    of    lucid    intervals   of 
people  of  unsound  mind,  where  it  was  sought  to  prove  mental 
incompetency    of    injured    passenger   to    sign    release.      Illinois 
I  Cent.  R.  Co.  v.  Jolly  (Ky.),  p.  27,  vol.  34  (11  R  R  R). 
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Receipt  Riven  to  plaintiff  when  he  purchased  ticket,  in  action 
for  ejection  of  passenger.  Coine  v.  Chicago  &  N.  W.  Ry. 
Co.   (Iowa),  p.  316,  vol.  36  (13  R  R  R). 

Relative  sizes  and  ages  of  plaintiff  and  conductor,  in  action  for 
assault  by  latter.  Birmingham  Ry.,  Light  &  Power  Co.  v. 
Mullen   (Ala.),  p.  265,  vol.  33  (10  R  R  R). 

Res  gestae,  conduct  and  remarks  of  passenger  and  others,  before 
and  after  ejection,  were  not.  Moore  v.  Nashville,  C.  &  St. 
L.  Ry.  (Ala,),  p.  767,  vol.  31  (8  R  R  R). 

Res  gestae,  declarations  of  conductor  made  immediately  after 
accident  to  passenger  were  not.  Nelson  v,  Georgia,  C.  &  N. 
Ry.  (S.  Car.),  p.  150,  vol.  36  (13  R  R  R). 

Res  gestae,  evidence  of  conductor's  use  of  profane  language  to 
another  passenger,  whereby  the  trouble  was  started,  in  action 
for  assault.  Birmingham  Ry.,  Light  &  Power  Co.  v.  Mullen 
(Ala.),  p.  265,  vol.  33  (10  R  R  R). 

Res  gestae,  remark  of  conductor/  in  reference  to  passenger  who 
had  been  thrown  from  car,  "Let  him  lay  there,  and  go  to  hell," 
was  admissible.  South  Covington  &  C.  St.  Ry.  Co.  v.  Riegler's 
Adm'r  (Ky.),  p.  256,  vol.  38  (15  R  R  R). 

Res  gestae,  statements  of  conductor  as  to  cause  of  accident  to 
injured  passenger  were  not.  Redmon  v.  Metropolitan  St.  Ry. 
Co.   (Mo.),  p.  248,  vol.  38  (15  R  R  R). 

Res  gestae,  statements  of  witness,  made  "just  right  after,"  or 
"a  minute  after,"  he  saw  one  of  defendant's  employees  throw 
an  egg  at  plaintiff  were  admissible,  in  action  for  failure  to 
protect  passenger  at  station  from  mob.  Seawell  v.  Carolina 
Cent.  R.  Co.  (N.  Car.),  p.  646,  vol.  34  (11  R  R  R). 

Right  to  new  trial  in  action  for  injuries  to  passengers  not  es- 
tablished on  account  of  newly  discovered  evidence  relating 
to  matters  of  expert  railroading.  Whittlesey  v.  Burlington, 
etc..  Ry.  Co.  (Iowa),  p.  680,  vol.  27  (4  R  R  R). 

Rule  requiring  cars  to  stop  at  certain  point,  in  action  for  injury 
to  oassenger  from  alleged  premature  starting  of  car.  Nassau 
Electric  R.  Co.  v.  Corliss  (C.  C.  A.),  p.  259,  vol.  33  (10 
R  R  R). 

Similar  accidents  caused  by  jolting  on  same  part  of  track. 
Nashville  R.  R.  v.  Howard  (Tenn.),  p.  75,  vol.  37  (14  R  R  R). 

Similar  accidents,  in  action  for  injury  to  passenger  from  de- 
fective rail.  Illinois  Cent.  R.  Co.  v.  Jolly  (Ky,),  p.  27,  vol.  34 
(11  R  R  R). 

Statement  by  engineer  that  he  had  never  disregarded  a  signal 
to  stop  was  not  competent,  under  the  pleadings,  in  action 
for  willful  and  malicious  refusal  to  stop  train  at  station. 
Reeves  v.  Southern  Ry.  (S.  Car.),  p.  531,  vol.  33  (lO  R  R  R). 

Statements  of  conductor,  made  after  he  had  walked  back  some 
distance  to  where  plaintiff  lay  on  the  ground,  formed  no  part 
of  res  gestae.  Boone  v.  Oakland  Transit  Co.  (Cal.),  p.  601, 
vol.  32  (9  R  R  R). 

Statements  of  conductor  to  injured  passenger  as  to  cause  of 
accident,  admission  of  was  prejudicial  error.  Redmon  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  p.  248,  vol.  38  (15  R  R  R). 

Subsequent  condition  of  track  in  action  for  injuries  from  de- 
railment. Cronk  v.  Wabash  R.  Co.  (Iowa),  p.  429,  vol.  35  (12 
R  R   R). 

Subsequent  experiments  in  operating  street  car  at  curve.  Hal- 
vcrson  v.  Seattle  Electric  Co.  (Wash.),  p.  282,  vol.  36  (13 
R  R  R). 

Subsequent  intoxication,  in  action  for  exclusion  from  train. 
Story  V.  Norfolk  &  S.  R.  Co.  (N.  Car.),  p.  631,  vol.  32  (9 
R  R   R). 

Subsequent  precautions  admissible  as  evidence  of  negligence. 
Georgia  Southern  &  F.  R.  Co.  v.  (Tartledge  (Ga.),  p.  271,  vol. 
28  (5  R  R  R). 
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Testimony  as  to  frequency  of  cars  becoming  uncoupled,  where 
accident  resulted   from  defective   couplings.     Birmingham  Rt., 
Light  &  Power  Co.  v.  Bynum  (Ala.),  p.  683,  vol.  36  (13  R  R  R). 
Testimony  of  bystander  that  he  saw  passenger  endangered  from 
backing    train,    and    cried    out    to    the    engineer,    admissible. 
Oliver  v.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  p.  708,  vol.  29  (6 
R   R  R). 
Testimony    of    conductor    that    he    thought    the    passenger   had 
alighted  immaterial  where  it  appeared  that  he  would  not  have 
acted    diflFerently    had    he    known    that    he    had    not    alighted. 
Simmons  v.  Oregon  R.  &  Nav.  Co.  (Ore.),  p.  280,  vol.  28  (5 
R  R  R). 
Testimony  that  plaintiff,  while  standing  on  foot  board,  lost  his 
balance,  because  of  rough  condition  of  track,  was  inadmissible 
where  not  averred  in   declaration.     Richmond  Ry.   &  Electric 
Co.  V.  West  (Va.),  p.  177,  vol.  25  (2  R  R  R). 
That  grease  was  upon  platform  upon  which   passenger  slipped 
a  week  after  the  accident  was  admissible.     Newcomb  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Mo.),  p.  883,  vol.  27  (4  R  R  R). 
That  other  passengers  were  not  injured  by  reason   of  the  col- 
lision.    Mullin   V.   Boston   Elevated   Ry.    Co.    (Mass.),   p.  559, 
vol.  34  (11  R  R  R). 
That  passenger   thrown   down,   while   standing  in    car   aisle,  by 
sudden  jerk,  had  been  informed  that  train  was   a  mixed  one, 
and  that  road  was  rough.    Yazoo  &  M.  V.  R.  Co.  v.  Humphrey 
(Miss.),  p.  1,  vol.  34  (11  R  R  R). 
That  persons  had  previously  ridden  on  seat,  admissible  for  the 
purpose  of  shoeing  that  plaintiff  was  on  a  seat  provided  for 
passengers.     Fitch  v.  Mason  City  &  C.  L.  Traction  Co.  (Iowa), 
p.  451,  vol.  35  (12  R  R  R). 
That  there  was  grease  on  platform  upon  which  passenger  slipped 
was  too  remote.     Newcomb  v.   New  York  Cent.   &  H.  R.  R. 
Co.  (Mo.),  p.  884,  vol.  27  (4  R  R  R). 
Where,  in  action  for  injuries  alleged  to  have  resulted  from  col- 
lision on  street  railway,  declaration  averred  that  plaintiff  was 
thrown  from  his  seat  by  force  of  collision,   evidence  that  he 
jumped  from  car,  in  attempting  to   escape   from   danger,  was 
not    admissible.      McAllister    v.    People's    Ry.    Co.    (Del.),   P- 
957,  vol.  29   (6  R  R  R). 
Where,   in   action   for  injury  to  passenger   from   an   alleged  de- 
fective  switch,    there   was    evidence    that    it   was    in   the  same 
condition  eight  days  after  the  accident,  when  witness  examined 
it,  as  at  the  time  of  the  accident,  his  evidence  as  to  its  con- 
dition when  he   examined   it  was  not  too   remote.     Logan  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  p.  753,  vol.  35  (12  R  R  R). 
Where  passenger  by  mistake  boarded  the  wrong  train,  and  was 
injured   by   jumping  from   it  while   in   motion,   evidence  as  to 
whether  there  were  placards  on  the  car  five  months  previous 
was  too  remote  to  afford  a  basis  for  an  inference  as  to  their 
condition  at  the  time  of  the  accident.     Newcomb  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Mo.),  p.  883,  vol.  27  (4  R  R  R). 
Where   passenger   was    thrown    from    platform    of    crowded  car, 
when   train   rounded   curve   at  the   rate   of  25   or   30   miles  an 
hour,    in    an    action   for    his    injuries,    expert    testimony  as  to 
whether  such   speed   at  that  point  was   safe  was  inadmissible. 
Chicago   &  W.   I.   R.   Co.  v.   Newell    (111.),  p.   706,  vol.  38  (15 
R  R  R). 
Whether  witness   told   conductor  he   was   such   a   damn  fool  he 
could  not  run  a  train,  rebutting  evidence  in  action  for  assault 
on  passenger.     Birmingham  Ry..  Light  &  Power  Co.  v.  Mullen 
(Ala.),  p.  265,  vol.  33   (10  R  R  R). 
Witness,    in    action    for    death    of    passenger,    in    describing   the 
wreck,  may  state  what  injuries  he  received,  and  that  another 
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train  ran  into  the  wreck.     Nickles  v.  Seaboard  Air  Line  Ry. 
(S.  Car.),  p.  755,  vol.  43  (20  R  R  R). 

Evidence  showed  that  passenger  was  killed  in  the  accident  in 
question.  Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  p.  842, 
vol.  38  (15  R  R  R). 

Fact  that  the  conductor  in  question  was  a  member  of  the  crew  of 
another  car  did  not  exempt  carrier  from  liability  for  injury  to 
passenger,  struck  by  object  thrown  by  such  conductor  at  motor- 
man  of  the  passenger's  car.  Hayne  v.  Union  St.  Ry.  Co.  (Mass.), 
p.  66,  vol.  42  (19  R  R  R). 

Fact  that  the  injuries  to  an  alighting  passenger  would  not  have 
happened  to  a  younger  person,  or  one  of  less  weight,  does  not 
absolve  the  carrier.  Staines  v.  Central  R.  Co.  of  New  Jersey 
(N.  J.),  p.  612,  vol.  40  (17  R  R  R). 

Fact  that  trolley  pole,  by  which  passenger  was  struck  while  on 
running  board,  was  slightly  nearer  track  than  the  two  other 
trolley  poles  on  each  side  of  it  does  not  tend  to  prove  that  the 
pole  was  dangerously  near,  nor  does  it  show  gross  negligence; 
the  other  poles  being  further  from  track  than  was  necessary. 
Bridges  v.  Jackson  Elec.  Ry.,  L.  &  P.  Co.  (Miss.),  p.  512,  vol.  39 
(16  R  R  R). 

Fact  that  vestibule  door  between  pullman  cars  was  opened  showed 
negligence  pn  part  of  railroad  company.  Robinson  v.  Chicago 
&  A.  R.  Co.  (Mich.),  p.  726,  vol.  32  (9  R  R  R). 

Failure  of  employee  to  assist  children  to  board  train,  obliging 
their  mother  to  assist  them,  was  not  the  proximate  cause  of 
injury  sustained  by  mother  while  attempting  to  alight  from  the 
train  after  it  started.  Flaherty  v.  Boston  &  M.  R.  R.  (Mass.), 
p.  246,  vol.  37  (14  R  R  R). 

Failure  of  motorman  to  use  sand  did  not  render  street  railway 
officers  criminally  responsible  for  death  of  passenger.  State  v. 
Young  (N.  J.),  p.  559,  vol.  33  (10  R  R  R). 

Failure  to  direct  car.  sufficiency  of  evidence  to  warrant  instruc- 
tion. Newcomb  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  p.  10, 
vol.  36  (13  R  R  R). 

Failure  to  provide  appliances  for  promptly  rescuing  passengers 
from  wrecks  as  negligence.  Jackson  v.  Natchez  &  W.  Ry.  Co. 
(La.),  p.  385,  vol.  42  (19  R  R  R). 

Failure  to  provide  lights  must  be  pleaded  in  action  for  injury 
to  passengers.  Milligan  v.  Texas  &  N.  O.  R.  Co.  (Tex.),  p.  233, 
vol.  25  (2  R  R  R). 

Failure  to  stop  car  not  proximate  cause  of  injury.  Flynn  v.  Con- 
solidated Traction  Co.  (N.  J.),  p.  689,  vol.  27  (4  R  R  R). 

Gross  negligence  in  maintaining  freight  platform  so  near  track  as 
to  strike  passenger's  elbow,  which  was  slightly  protruded  from 
car  window.  Kird  v.  New  Orleans  &  N.  W.  Ry.  Co.  (La.),  p. 
682,  vol.  29  (6  R  R  R). 

Gross  negligence  where  passenger  was  injured  in  rear  end  col- 
lision. Louisville  &  N.  R.  Co.  v.  Richmond  (Ky.),  p.  54,  vol.  25 
(2  R  R  R). 

Hack  driver  properly  joined  as  defendant  in  action  against  railway 
company  for  injury  to  hack  passenger.  Chicago,  R.  I.  &  P.  Ry. 
Co.  y.  Durand  (Kan.),  p.  519,  vol.  26  (3  R  R  R). 

If  plaintiff  intended  to  endeavor  to  recover  for  violation  of  con- 
tract and  also  for  illegal  arrest,  the  complaint  stated  two  sepa- 
rate and  distinct  causes  of  action.  Dierig  v.  South  Covington 
&  C.  St.  Ry.  Co.  (Ky.),  p.  42,  vol.  29   (6  R  R  R).    ' 

In  action  for  injuries  to  passenger,  an  instruction  as  to  the  duties 
of  a  carrier  of  passengers  for  hire  is  not  unwarranted,  though 
that  the  relation  exists  is  denied  by  the  carrier,  where  the  facts 
alleged  in  the  declaration,  if  proved,  would  establish  such  a 
relation.  Chicago  Union  Traction  Co.  v.  O'Brien  (111.),  p.  95, 
vol.  42   (19   R   R  R). 
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In  action  for  injury  to  excursion  passenger  caused  by  motion  of 
car  while  he  was  standing:  at  its  door,  where  he  had  gone  on 
account  of  the  heat  and  crowded  condition  of  the  car,  issues 
were  presented  for  the  jury  by  the  petition,  which  alle^red 
negligence  in  the  use  of  a  combination  car,  half  of  which  was  a 
baggage  car  without  seats,  and  failure  to  protect  passengers 
from  the  danger  of  falling  between  cars.  Harold  v.  Baltimore 
&  O.  R.  Co.  (C.  C.  A.),  p.  303,  vol.  38  (15  R  R  R). 

In  common  law  action  for  damages,  brought  in  Georgia,  for  injury 
to  passenger  sustained  in  another  state,  the  interpretation  of 
the  common  law  of  the  courts  of  Georgia  is  controlling.  Ala- 
bama Midland  Ry.  Co.  v.  Guilford  (Ga.),  p.  472,  vol.  33  (10 
R  R  R). 

Injury  to  passenger  caused  by  latent  defect  in  switch,  sufficiency 
of  evidence.  Buckland  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.), 
p.  266,  vol.  25  (2  R  R  R). 

In  order  to  render  street  railway  company  liable  for  injuries  re- 
ceived by  person  traveling  upon  one  of  its  cars,  from  negligence 
or  wrongful  act  of  third  persons,  such  act  or  negligence  must 
be  the  proximate  cause  of  the  injuries.  Bevard  v.  Lincoln 
Traction  Co.  (Neb.),  p.  79,  vol.  42  (19  R  R  R). 

Instruction  against  right  to  recover,  in  action  by  passenger  to 
recover  statutory  penalty  for  failure  to  transport  her  by  a 
particular  train  for  which  carrier  had  sold  her  a  ticket,  as  modi- 
fied, was  erroneous  as  authorizing  jury  to  determine  whether 
the  countermand  of  the  time  table  in  question  was  reasonable. 
Geer  v.  Michigan  Cent.  R.  Co.  (Mich.),  p.  781,  vol.  42  (19 
R  R  R). 

Instruction  as  to  liability  for  negligent  killing  properly  sustained. 
Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.),  p.  630,  vol. 
25  (2  R  R  R). 

Instruction  as  to  liability  of  carrier  erroneous  because  requiring 
coincident  freedom  from  negligence  on  defendant's  part  and 
contributory  negligence  on  part  of  plaintiffs  injured  wife.  In- 
ternational &  G.  N.  R.  Co.  V.  Anchonda  (Tex.),  p.  788,  vol.  26  (3 
R  R  R). 

Instruction,  in  action  for  death  of  passenger  from  sudden  jerk 
of  street  car  while  he  was  alighting,  involving  cause  of  injury, 
contributory  negligence,  and  wantonness  on  part  of  conductor, 
was  not  subject  to  objection  of  assuming  facts  stated  therein. 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Enslen  (Ala.),  p.  127, 
vol.  40  (17  R  R  R). 

Instruction  not  warranted  by  evidence,  in  action  for  injury  caused 
by  derailment.  McNeill  v.  Durham  &  C.  R.  Co.  (N.  Car.),  P- 
707,  vol.  26  (3  R  R  R). 

Instruction  was  not  objectionable  on  the  ground  that  it  authorized 
recovery  upon  the  misdirection  of  the  porter  as  to  which  train 
to  take,  when  the  petition  alleged  a  failure  to  give  any  direc- 
tion. Newcomb  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  p. 
10,  vol.  36  (13  R  R  R). 

Instruction  was  not  objectionable  on  the  ground  that  it  declared 
that  the  act  of  the  porter  in  misdirecting  plaintiff  as  to  which 
train  to  take  was  negligence  as  matter  of  law.  Newcomb  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  p.  10,  vol.  36  (13 
R  R  R). 

Insufficiency  of  allegation  of  refusal  to  carry.  Dierig  z\  South 
Covington  &  C.  St.  Ry.  Co.  (Ky.),  p.  42,  vol.  29  (6  R  R  R). 

Insufficiency  of  complaint  where  alleged  refusal  to  stop  and  accept 
plaintiff  as  passenger  was  not  proximate  cause  of  the  injury 
alleged.  South  Chicago  City  Ry.  Co.  v.  Dufresne  (111.),  p.  137. 
vol.  29  (6  R  R  R). 

Insufficiency  of  evidence  of  negligence  when  passenger  standing 
on  depot  platform  was  struck  by  street  car.  State  v.  United 
Railways  &  Electric  Co.  (Md.),  p.  297,  vol.  33  (10  R  R  R). 
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Insufficiency  of  evidence  to  show  negligence  on  part  of  guard  on 
elevated  railway,  where  passenger's  hand  was  injured  in  door 
opened  to  allow  passengers  to  alight.  Hannon  v.  Boston  Ele- 
vated Ry.  Co.  (Mass.),  p.  862,  vol.  29  (6  R  R  R). 

Insufficiency  of  evidence  to  show  that  crowded  condition  of  front 
platform  of  street  car  was  cause  of  accident.  State  v.  Young 
(N.  J.),  p.  559,  vol.  33  (10  R  R  R). 

Insufficiency  of  evidence  to  warrant  instruction  as  to  aggravating 
circumstances  in  carrying  infirm  female  pajssenger  beyond  des- 
tination. Southern  Ry.  Co.  v.  Hobbs  (Ga.),  p.  685,  vol.  32  (9 
R  R  R). 

Intoxicated  persons,  duty  to  accept  as  passengers.  Price  v.  St. 
Louis.  I.  M.  &  S.  Ry.  Co.  (Ark.),  p.  534,  vol.  39  (16  R  R  R). 

Invitation  to  alight  from  street  car,  sufficiency  of  evidence. 
Topp  V.  United  Rys.  &  Electric  Co.  of  Baltimore  (Md.),  p.  248, 
vol.  37  (14  R  R  R). 

Inviting  passenger  known  to  be  ignorant  of  traveling  to  alight. 
Doolittle  V.  Southern  Ry.  Co.  (S.  Car.),  p.  105,  vol.  24  (1  R  R  R). 

It  was  immaterial  that  the  car  which  plaintiflF  boarded,  and  which 
did  not  go  beyond  an  intermediate  point,  left  the  starting  point 
at  about  the  time  a  through  car  left.  Braymer  v.  Seattle,  R.  & 
S.  Ry.  Co.  (Wash.),  p.  31,  vol.  36  (13  R  R  R). 

Jan  and  Jolts. 

Actual  management  of  car,  not  the  resulting  effects,  should 
determine  the  question  of  motorman's  negligence  in  starting 
car.  Paul  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  694,  vol.  38 
(14  R  R  R). 

Amendment,  which  alleged  that  "said  jerk  of  said  car  was 
caused  by  defendant's  servants  and  agents  in  charge  of  said 
car,"  in  action  for  injury  to  passenger,  was  not  subject  to 
objection  on  the  ground  that  it  did  not  connect  the  alleged 
negligence  with  defendant.  Georgia  Ry.  &  Electric  Co.  v. 
Reeves  (Ga.),  p.  26,  vol.  40  (17  R  R  R). 

Burden  of  proving  that  sudden  starting  of  street  car  could  not 
have  been  prevented  by  the  exercise  of  the  highest  degree  of 
care  not  thrown  on  plaintiflF,  in  action  for  injury  to  alighting 
passenger.  Reagan  v.  St.  Louis  Transit  Co.  (Mo.),  p.  688, 
vol.  36   (13  R  R  R). 

Cause  of  defect  was  a  question  for  jury  where  car  was  derailed 
while  passing  over  defective  switch.  Minahan  v.  Grand  Trunk 
Western  Ry.  Co.  (C.  C.  A.),  p.  562,  vol.  39  (16  R  R  R). 

Cause  of  passenger's  death  fairly  inferred  to  be  the  lurching  of 
the  train  when  he  was  near  an  open  vestibule  door.  Robinson 
V,  Chicago  &  A.  R.  Co.  (Mich.),  p.  726,  vol.  32  (9  R  R  R). 

Common  knowledge  that  jerks  and  jars  ordinarily  attend  the 
running  and  handling  of  freight  trains.  Southern  R.  Co.  v, 
Crowder  (Ala.),  p.  150,  vol.  30  (7  R  R  R). 

Complaint  alleged  joint  tort  against  railroad  company  and  sleep^^ 
ing  car  company  in  causing  injury  to  passenger  from  violent 
movement  of  car,  so  as  to  prevent  removal  to  federal  court. 
Dougherty  v.  Yazoo  &  M.  V.  R.  Co.  (C.  C.  A),  p.  97,  vol.  31  (8 
R  R  R). 

Complaint,  in  action  for  death  of  an  alighting  passenger,  which 
alleged  that  decedent  was  violently  thrown  from  a  train,  suffi- 

,  ciently  showed  the  manner  of  the  infliction  of  the  injuries. 
Kansas  City.  M.  &  B.  R.  Co.  v,  Matthews  (Ala.),  p.  79,  vol.  40 
(17   R   R   R). 

Defendant's  motion  to  nonsuit  properly  denied  in  action  for 
injury  to  passenger  caused  by  quick  jerk  of  starting  car. 
Davis  V.  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  790,  vol.  29  (6 
R  R  R). 

Designation  of  negligent  employees,  complaint,  in  action  for 
death  of  passenger  thrown  from  train,  was  sufficient,  although 


350  GENERAL  INDEX 

CARRIERS  OF  PASSENGERS— Continued. 

it  did  not  allege  who  the  neKligent  servants  were,  or  their 
duties  in  the  operation  of  the  train,  or  that  the  injury  resulted 
from  defendant's  negligence.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Matthews  (Ala.),  p.  79,  vol.  40  (17  R  R  R). 

Direction  of  verdict  for  defendant  properly  refused  in  action 
for  injury  to  passenger  caused  by  violent  jerk  of  train  while 
he,  prepared  to  alight,  was  standing  near  door.  Field  r. 
Delaware,  L.  &  W.  R.  Co.  (N.  J.),  p.  653,  vol.  32  (9  R  R  R). 

Direction  of  verdict  for  defendant  properly  refused  where  in- 
toxicated passenger  went  upon  platform  of  moving  car  and 
fell  or  was  thrown  off.  Fox  v.  Michigan  Cent.  R.  Co.  (Mich.), 
p.  124.  vol.  41   (18  R  R  R). 

Duty  of  carrier  to  allow  passenger  reasonable  opportunity  for 
getting  off  train,  and  reaisonable.  time  is  such  as  one  of  ordi- 
nary care,  under  the  circumstances,  should  be  allowed  to  take. 
Barringer  v.  St.  Louis,  L.  M.  &  S.  Ry.  Co.  (Ark.),  p.  112,  vol. 
41   (18  R  R  R). 

Duty  of  conductor  of  street  car  to  warn  passenger,  about  to 
pass  from  one  car  to  another,  that  car  was  about  to  swing 
around  corner,  or  to  properly  control  car.  Chicago  City  Ry. 
Co.  V.  McCaughna  (111.),  p.  262,  vol.  41  (18  R  R  R). 

Duty  of  conductor  on  single  track  street  railway,  before  starting 
car,  to  look  on  both  sides  of  car  to  see  if  passengers  are 
about  to  enter.  Redington  v.  Harrisburg  Traction  Co.  (Pa.), 
p.   600,  vol.   39    (16   R   R   R). 

Duty  of  motorman  to  see  that  no  passenger  is  in  the  act  of 
alighting  or  in  a  dangerous  position  before  putting  car  again 
in  motion.  Little  Rock  Traction  &  Electric  Co.  v.  Kimbro 
(Ark.),  p.  501,  vol.  40  (17  R  R  R). 

Duty  of  street  car  conductor  not  to  start  car  until  passenger 
has  alighted,  although  he  has  had  ample  time  to  alight. 
Behen  v.  St.  Louis  Transit  Co.  (Mo.),  p.  103,  vol.  41  (18 
R  R  R). 

Duty  to  allow  person  assisting  passenger  time  to  alight.  Mor- 
row V.  Atlanta  &  C.  Air  Line  Ry.  Co.  (N.  Car.),  p.  290,  vol.  33 
(10  R  R  R). 

Duty  to  assist  aged  passenger  to  alight.  Memphis  St.  Ry.  Co. 
V.  Shaw  (Tenn.),  p.  255,  vol.  31  (8  R  R  R). 

Duty  to  assist  passenger  to  alight.  Southern  Ry.  Co.  v.  Reeves 
(Ga.),  p.  870,  vol.  29  (6  R  R  R). 

Duty  to  give  passenger  time  to  alight.  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Mullen  (III),  p.  6,  vol.  43  (20  R  R  R);  Rutledge  r. 
New  Orleans,  etc.,  R.  Co.  (C.  C.  A.),  p.  488,  vol.  34  (11 
R  R  R). 

Duty  to  give  passenger  time  to  alight,  instruction  properly 
modified  by  changing  word  "sufficient"  to  "reasonable."  Bar- 
ringer V.  St.  Louis,  L.  M.  &  S.  Ry.  Co.  (Ark,),  p.  112,  vol.  41 
(18  R  R  R). 

Duty  to  give  time  to  alight  as  affected  by  fact  that  passenger 
is  intoxicated,  no  error  in  instruction  given  for  defendant, 
when  considered  in  connection  with  the  instructions  given  for 
plaintiff.  Barringer  v.  St.  Louis,  L.  M.  &  S.  Ry.  Co.  (Ark.), 
p.  112,  vol.  41   (18  R  R  R). 

Duty  to  warn  intoxicated  passenger  of  danger  of  going  on 
platform  while  car  was  in  motion.  Fox  v.  Michigan  Cent.  R. 
Co.  (Mich.),  p.  124,  vol.  41  (18  R  R  R). 

Duty  to  warn  passengers  to  keep  seats  where  car  stopped  before 
reaching  transfer  point.  United  Rys.  &  Electric  Co.  of  Balti- 
more V.  Woodbridge  (Md.),  p.  156,  vol.  31   (8  R  R  R). 

Error  not  to  sustain  demurrer  in  action  for  iniury  to  passenger 
caused  by  jolting  of  freight  train.  Erwin  v.  Kansas,  Ft.  S.  & 
M.  Ry.  Co.  (Mo.),  p.  148.  vol.  27  (4  R  R  R). 

Svidence  did  not  show  gross  negligence,  as  matter  of  law,  where 
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passenger  was  injured  from  a  jolt  in  switching^.     Yazoo  &  M. 
V.  R.  Co.  V.  Humifhrey  (Miss.),  p.  1,  vol.  34  (11  R  R  R). 

Evidence  in  action  for  death  of  infirm  passenger  thrown  from 
seat  by  jerking  of  car  warranted  finding  that  defendant's  serv- 
ants operated  car  in  a  reckless,  willful,  or  wanton  disregard 
of  existing  conditions,  within  Mass.  Rev.  Laws,  c.  Ill,  §  267, 
authorizing  recovery  for  death  of  passenger  caused  by  gross 
negligence  of  carrier's  servants.  Spooner  v.  Old  Colony  St. 
Ry.  Co.  (Mass.),  p.  727,  vol.  42  (19  R  R  R). 

Facts  did  not  show  absence  of  negligence,  as  matter  of  law, 
where  it  appeared  that  passenger  was  injured  by  reason  of 
train  being  started  with  a  sudden  jerk  without  its  operatives 
ascertaining  that  persons  were  in  the  act  of  alighting.  O'Dea 
V.  Michigan  Cent.  R.  Co.  (Mich.),  p.  53,  vol.'  42  (19  R  R  R). 

Fact  that  one  taking  passage  on  street  car  was  large  and  fleshy 
did  not  render  it  negligence  to  fail  to  keep  car  stationary 
until  he  had  seated  himself.  Bennett  v.  Louisville  Ry.  Co. 
(Ky.),  p.  730,  vol.  42   (19   R  R  R). 

Fall  from  car  caused  by  negligence  in  running  it  around  curve. 
Zimmer  v.  Fox  River  Valley  Electric  Ry.  Co.  (Wis.),  p.  267, 
vol.  31  (8  R  R  R). 

In  action  for  death  of  passenger,  thrown  from  open  electric 
car,  it  appeared  that  street  railway  was  not  negligent  in  fail- 
ing to  adopt  rule  requiring  the  rail  on  the  other  side  of  car 
to  be  down  when  cars  are  rounding  curves,  the  rails  being 
only  intended  to  prevent  passengers  from  leaving  car  on 
inner  side,  where  there  are  double  tracks.  Dolphin  v.  Wor- 
cester Consol.  St.  Ry.  Co.  (Mass.),  p.  161,  vol.  42  (19  R  R  R). 

In  action  for  personal  injuries  sustained  while  attempting  to 
enter  street  car,  evidence  was  sufficient  to  take  case  to  jury. 
Redington  v.  Harrisburg  Traction  Co.  (Pa.),  p.  600,  vol.  39  (16 
R  R  R).  .        . 

Injury  to  passenger  by  sudden  jerk,  while  changing  cars  by 
direction  of  conductor,  resulted  from  the  running  of  the  cars 
of  the  company,  within  meaning  of  Georgia  statute;  and  was 
also  damage  done  by  a  person  in  the  employment  of  the 
company.  Georgia  Ry.  &  Electric  Co.  v.  Reeves  (Ga.),  p.  27, 
vol.  40  (17  R  R  R). 

Instruction  as  to  care  in  setting  down  passenger  was  applicable 
to  pleadings.  Gilmore  v.  Seattle  &  R.  Ry.  Co.  (Wash.),  p. 
143.  vol.  29  (6  R  R  R). 

Instruction  as  to  proximate  cause  where  passenger  while  leaning 
out  of  car  to  expectorate,  was  thrown  out  of  it  as  car  rounded 
curve.  Fitch  v.  Mason  City  &  C.  L.  Traction  Co.  (Iowa), 
p.  451,  vol.  35  (12  R  R  R). 

Instructions,  in  actions  for  injuries  to  alighting  passenger.  Peck 
V.  St.  Louis  Transit  Co.  (Mo.),  p.  16,  vol.  34  (11  R  R  R). 

Instructions  on  subject  of  negligence  and  contributory  negli- 
gence, in  action  for  injury  to  female  passenger  thrown  down, 
while  standing  in  aisle  when  near  destination,  by  the  stopping 
of  train.  Illinois  Cent.  R.  Co.  v.  Jolly  (Ky.),  p.  27,  vol.  34  (11 
R  R  R). 

Instruction  was  not  objectionable  as  placing  stress  on  the  stop- 
ping of  the  car  as  part  of  the  act  of  negligence,  in  action  for 
injury  to  alighting  passenger.  Peck  v.  St.  Louis  Transit  Co. 
(Mo.),  p.  16,  vol.  34  (11  R  IL  R). 

Insufficiency  of  evidence  to  prove  actionable  negligence  where 
person,  who  had  told  the  conductor,  in  a  saloon,  that  he 
intended  to  trave|  on  his  train,  was  injured  while  attempting 
to  board  it  after  it  had  started,  and  claimed  that  accident  was 
caused  by  jerk  of  car.  Southern  Ry.  Ce.  v.  Johnson  (Ala.). 
p.  58.  vol.  43  (20  R  R  R). 

Insufficiency  of  evidence  to  show  gross  stituii^jrence  on  part  of 
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conductor  causing  injury  to  street  railway  passenger,  who  fell 
from  car  while  leaning  backwards  in  reaching  for  money  to 
pay  his  fare.  Witherinsrton  v.  Lynn  &  B.  R,  Co.  (Mass.),  p. 
838,  vol.  29   (6  R  R  R). 

Insufficiency  of  evidence  to  show  negligence  on  part  of  motor- 
man  in  causing  passenger  to  be  injured  by  sudden  jar  where 
stoppage  of  car  was  necessary  in  order  to  avoid  collision. 
Corkhill  v.  Camden  &  S.  Ry.  Co.  (N.  J.),  p.  786,  vol.  29  (e 
R  R  R). 

Invitation  to  alight.  Mearns  v.  Central  R.  R,  of  New  Jersey 
(C.  C.  A.),  p.  97,  vol.  40  (17  R  R  R). 

Invitation  to  passengers  to  alight,  sufficiency  of.  Tilden  v,  Rhode 
Island  Co.  (R.  I.),  o.  809,  vol.  43  (20  R  R  R). 

Issues,  erroneous  instruction  in  action  based  on  negligence  in 
suddenly  starting  car  while  passenger  was  alighting.  Chicago 
Union  Traction  Co.  v.  Hanthorn  (111.),  p.  19,  vol.  38  (IS 
R  R  R). 

Issues,  it  was  not  error  to  refuse  to  instruct  that  the  negligence 
alleged  was  that  the  company  suddenly  started  the  car  while 
the  passenger  was  in  the  act  of  alighting,  after  the  car  had 
stooped.  Chicago  Union  Traction  Col  v,  Olsen  (111.),  p.  49, 
vol.  38  (14  R  R  R). 

It  was  not  error,  because  of  instruction  given,  to  refuse  to  charge 
that  plaintiff  could  not  recover  unless  jury  believed  from  a 
preponderance  of  the  evidence  that  plaintiff  was  in  fact  pushed 
and  thrown  from  the  car  to  the  street,  as  charged  in  declara- 
tion. Chicago  Union  Traction  Co.  z\  Newmiller  (111.),  P-  273, 
vol.  41  (18  R  R  R). 

Jolts  or  lurches  of  street  car  are  fairly  incidental  to  that  mode 
of  travel.  Spooner  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  p.  727, 
vol.  42  (19  R  R  R). 

Liability  for  death  of  passenger  caused  by  jerking  of  train  as 
affected  by  failure  to  have  solid  vestibule  train,  as  advertised. 
Sansom  v.  Southern  Ry.  Co.  (C.  C.  A.),  p.  88,  vol.  24  (I 
R  R  R). 

Liability  for  injury  to  alighting  passenger  where  there  was  both 
contributory  negligence  and  negligence  on  the  part  of  the 
conductor  after  discovery  of  plaintiff's  peril,  instruction  er- 
roneous, as  excluding  the  point  whether,  in  the  exercise  of 
reasonable  foresight,  the  conductor  should  have  anticipated 
that  plaintiff  would  be  injured  by  alighting  when  the  car  was 
in  motion.  Little  Rock  Traction  &  Electric  Co.  v,  Kimbro 
(Ark.),  p.  501,  vol.  40  (17  R  R  R). 

Liability  for  injury  to  boy  assisting  passengers,  caused  by  getting 
off  train  after  it  is  started,  as  affected  by  fact  that  trainmen 
had  not  been  notified  that  he  was  not  a  passenger.  Oxsher  t*. 
Houston,  E.  &  W.  T.  Ry.  Co.  (Tex.),  p.  727,  vol.  26  (3 
R  R  R). 

Liability  for  injury  to  female  passenger  caused  by  fall  while 
alighting  at  night  from  moving  car.  McMichael  v.  Illinois 
Cent.  R.  Co.  (La.),  p.  140,  vol.  30  (7  R  R.R). 

Liability  for  injury  to  husband  on  board  to  assist  his  wife, 
caused  by  being  thrown  from  platform  where  he  was  forced 
to  remain  by  conductor.  Great  Northern  Ry.  Co.  v.  Bmyere 
(C.  C.  A.),  p.  141,  vol.  27  (4  R  R  R). 

Liability  for  injury  to  passenger  caused  by  sudden  jerk  of  street 
car  rounding  curve,  as  affected  by  his  knowledge  of  sign  for- 
bidding passengers  to  ride  on  platform.  Burns  v.  Boston  El. 
Ry.  Co.  (Mass.),  p.  918,  vol.  29  (6  R  R  R). 

Liability  for  injury  to  oassenger  compelled  to  ride  on  platform 
of  swaying  car.  Williams  v.  International  &  G.  N.  R.  Co. 
(Tex.),  p.  778, 'o.r,  26  (3  R  R  R). 

Liability    for    inf  she  to    passenger    on    freight   train    caused   by 
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jerkinR.    Wait  v.  Omaha,  K.  C.  &  E.  R.  Co.  (Mo.),  p.  98,  vol. 

24  (1  R  R  R). 

Liability  for  injury  to  passenger  sustained  while  necessarily  rid- 
ing on  platform  of  steam  car.  Rolette  v.  Great  Northern  Ry. 
Co.  (Minn.),  p.  602.  vol.  33  (10  R  R  R). 

Liability,  question  for  jury  where  passenger  standing  in  crowded 
street  car  was  injured  by  its  sudden  stoppage.  Chicago  City 
Ry.  Co.  V.  Morse  (111.),  p.  215,  vol.  27  (4  R  R  R). 

Mere  absence  of  conductor  was  not  negligence  with  respect  to 
passenger  injured  while  alighting.  Root  v.  Des  Moines  R. . 
Co.  (Iowa),  p.  684,  vol.  34  (11  R  R  R). 

Mere  fact  that  passenger  on  front  platform  of  street  car  was 
caused  to  "swing  to  the  side  a  little  bit,"  or  to  "fall  a  little 
to  the  side,"  was  not  sufficient  to  show  negligence  in  starting 
car  or  in  increasing  speed.  Faul  v.  North  Jersey  St.  Ry.  Co. 
(N.  J.),  p.  694,  vol.  38  (15  R  R  R). 

Mixed  trains,  carrier  not  liable  for  injuries  from  jerks  or  bump- 
ing incidental  to  such  trains.  Illinois  Cent.  R.  Co.  v.  Vinson 
(Ky.),  p.  656,  vol.  32  (9  R  R  R). 

Mixed  trains,  degree  of  care  required  in  operating.  Illinois 
Cent.  R,  Co.  v.  Vinson  (Ky.),  p.  656,  vol.  32  (9  R  R  R). 

More  or  less  jerking  and  jolting  incident  to  operation  of  freight 
train.  Erwin  v.  Kansas,  Ft.  S.  *&  M.  Ry.  Co.  (Mo.),  p.  148, 
vol.  27  (4  R  R  R). 

Motorman  in  obeying  signals  from  conductor,  when  he  does 
not  know  that  such  obedience  will  be  likely  to  result  in  injury 
to  intending  passenger,  is  guilty  of  no  negligence.  Foster  v. 
Seattle  Electric  Co.  (Wash.),  p.  640,  vol.  36  (13  R  R  R). 

Negligence  causing  iniury  to  passenger  through  sudden  starting 
of  car.  Betts  v,  Wilmington  City  Ry.  Co.  (Del.),  p.  602,  vol. 
28  (5  R  R  R). 

Negligence,  failure  to  stop  street  car  for  passenger  to  alight, 
sufficiency  of  evidence.  Dallas  Rapid  Transit  Co.  v.  Payne 
(Tex.),  p.  25,  vol.  38   (14  R  R  R). 

Negligence  in  causing  sudden  jar  while  passenger  was  alight- 
ing.    Raughley  v.  West  Jersey  &  S.  R.  Co.  (Pa.),  p.  256,  vol. 

25  (2  R  R  R). 

Negligence  in  giving  signal  to  start.     Walters  v.  Chicago  &  N. 

W.  Ry.  Co.  (Wis.),  p.  237,  vol.  25  (2  R  R  R). 
Negligence  in  permitting  passengers   to  ride  on  front   platform 

of    street   car.     State   v.    Young    (N.   J.),    p.    559,    vol.    33    (10 

R  R  R). 
Negligence  in  running  train  at  rate  of  25  or  30  miles  an  hour 

around  curve  so  that  passengers  were  thrown   from  platform 

of  crow'ded  car.     Chicago  &  W.  I.  R.  Co.  v.  Newell   (111.),  p. 

706,  vol.  38  (15  R  R  R). 
Negligence  in  setting  down  passengers.     Larson  v.   Minneapolis 

&  St.  L.  R.  Co.  (Minn.),  p.  260,  vol.  25  (2  R  R  R). 
Negligence  in   starting  car,   question  for   jury.     O'Neil  v.   Lynn 

&  B.  R.  Co.  (Mass.),  p.  263,  vol.  25  (2  R  R  R). 
Negligence  in  starting  car  while  passenger  is  alighting.     United 

Rys.  &  Elec.  Co.  of  Baltimore  v.  Beidelman  (Md.),  p.  662,  vol. 

27  (4  R  R  R). 
Negligence  in  starting  freight  train  upon  which  passengers  were 

carried    where    passenger    was    injured    by    reason    of    sudden 

starting  of  car.     Herbich  v.  North  Jersey  St.  Ry.  Co.  (N.  J.). 

p.  257,  vol.  28  (5  R  R  R). 
Negligence  in  starting  train.     Texas   &  P.   Ry.   Co.  v.   Gardner 

(C.  C.  A.),  p.  759,  vol.  26  (3  R  R  R). 
Negligence  in  stopping  train  too  short  a  time  for  passenger  to 

alight.     Toler  v.  Yazoo  fi?  M.  V.   R.   Co.   (Miss.),  p.  146.  vol. 

27  (4  R  R  R). 
Negligence,    instruction    as    to    what    constituted,    in    action    for 

I  D— 23 
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injury  caused  from  obstruction  on  rail.     Redmon  v.  Metropoli- 
tan S.t.  Ry.  Co.  (Mo.),  p.  248,  vol.  38  (15  R  R  R). 

NeKlis:ence  of  conductor  in  startin^ar  street  car  when  intending 
passenjj:er  was  in  the  act  of  boardinjf.  Foster  v.  Seattle  Elec- 
tric Co.  (Wash.),  p.  640,  vol.  36  (13  R  R  R). 

Negligence  on  part  of  carrier  did  not  appear  in  action  for  injury 
to  passenger  sustained  while  boarding  moving  train.  Allen  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  p.  838,  vol.  35  (12  R  R  R). 

Negligence,  question  for  jury  where  passenger  was  injured  by 
jolting  of  car.  Citizens'  St.  R.  Co.  v.  Jolly  (Ind.),  p.  175, 
vol.  31  (8  R  R  R). 

Negligence,  question  for  jury  where  passenger  was  injured  in 
attempting  to  board  summer  car,  from  sudden  starting  of  car, 
by  stepping  on  running  board  after  he  had  waved  his  hand 
to  conductor.  Powelson  v.  United  Traction  Co.  (Pa.),  p.  927, 
vol.  29  (6  R  R  R). 

Negligence,  sufficiency  of  evidence  for  submission  to  jury,  in 
action  for  injuries  to  alighting  street  car  passengers.  McHu^s^h 
V.  St.  Louis  Transit  Co.  (Mo.),  p.  349,  vol.  40  (17  R  R  R). 

Negligence,  where  passenger,  carried  beyond  station,  was  carried 
back  to  it  on  flat  car,  and  directed  to  jump  from  it,  there 
being  no  other  means  oi  alighting,  though  switchman  assisted 
her  to  alight.  West  v.  St.  Louis  Southwestern  Ry.  Co.  (Mo.), 
p.  855,  vol.  38  (15  R  R  R). 

Not  bound  to  assist  female  passenger  to  right  car  of  vestibuled 
train.  Illinois  Cent.  R.  Co.  v.  Harper  (Miss.),  p.  612,  vol.  33 
(10  R  R  R). 

Notice  to  street  car  conductor  of  passenger's  desire  to  alight, 
sufficiency.  Joyce  v.  Los  Angeles  Ry.  Co.  (Cal.),  p.  66,  vol.  43 
(20  R  R  R). 

Not  negligence,  as  matter  of  law,  to  permit  street  car  passenger 
to  ride  on  running  board.  North  Chicago  St.  R.  Co.  v.  Polkey 
(111.),  p.  169,  vol.  31  (8  R  R  R). 

Not  negligence  for  street  car  company  to  take  plaintiff  as  pas- 
senger, because  car  was  crowded.  Burns  v.  Boston  £1.  Ry. 
Co.  (Mass.),  p.  918,  vol.  29  (6  R  R  R). 

Not  negligence  for  a  street  car  to  start  while  a  passenger  is 
in  the  act  of  passing  from  the  platform  into  the  car.  Sharp 
V.  New  Orleans  City  R.  Co.  (La.),  p.  668,  vol.  34  (11  R  R  R). 

Not  negligence  per  se  for  motorman  to  open  gate  on  front 
platform  of  trolley  car  before  car  comes  to  full  stop.  Paginini 
V.  North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  930,  vol.  29  (6  R  R  R). 

Not  negligence  to  fail  to  keep  street  car  stationary  until  pas- 
senger has  seated  himself,  unless  it  is  reasonably  apparent 
to  those  in  charge  of  car  that  passenger  needs  unusual  care. 
Bennett  v.  Louisville  Ry.  Co.  (Ky.),  p.  730,  vol.  42  (19  R  R  R). 

Ordinance  prohibiting,  conductors  from  allowing  women  or 
children  to  enter  or  leave  moving  cars  is  within  police  power 
of  city.  McHugh  v.  St.  Louis  Transit  Co.  (Mo.),  p.  349,  vol. 
40  (17  R  R  R). 

Ordinance  prohibiting  conductors  from  allowing  women  or  chil- 
dren to  enter  or  leave  moving  cars,  reasonableness  of.  Mc- 
Hugh V.  St.  Louis  Transit  Co.  (Mo.),  p.  349,  vol.  40  (17 
R  R  R). 

Passenger  injured  by  reason  of  starting  car  with  sudden  jerk, 
liability  depending  upon  whether  passenger  had  safely  boarded 
moving  car  or  was  attempting  to  do  so.  Boiilfrois  v.  United 
Traction  Co*.  (Pa.),  p.  70,  vol.  41  (18  R  R  R). 

Passenger  injured  by  sudden  jerk,  while  he  was  standing  with 
one  foot  on  platform  and  the  other  on  car  step,  was  not  en- 
titled to  recover  in  the  absence  of  evidence  as  to  cause  of 
jerk.  Conroy  v.  Detroit  United  Ry.  (Mich.),  p.  671,  vol.  39 
(16  R  R  R).     . 
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Passenger  invited  to  stand  on  steps  of  moving  car  thrown  off 
"through  sudden  stoppage  of  train.     Southern  Ry.  Co.  v.  Roe- 
buck (Ala.),  p.  204,  vol.  25  (2  R  R  R). 

Passenger   thrown  to   floor   of   car  by   sudden  jar,   error  in  in- 
struction in  failing  to  require  finding  of  negligence  in  unneces- 
sary and  violent  striking  of  the  car  as  alleged  was  cured  by  ' 
another  instruction.     Illinois   Cent.   R.   Co.  v.   Colly   (Ky.),   p. 
251.  vol.  43  (20  R  R  R). 

Passenger  thrown  to  floor  of  car  by  sudden  jar,  instruction 
authorizing  a  flnding  for  defendant  if  the  coupling  was  made 
in  a  way  that  was  customary  and  incidental  to  railroading, 
without  defining  the  degree  of  care  with  which  it  should  have 
been  done,  was  too  favorable  to  defendant.  Illinois  Cent.  R. 
Co.  V.  Colly   (Ky.),  p.  251,  vol.  43   (20  R  R  R). 

Peremptory  instruction  for  defendant  properly  refused  where 
child  was  thrown  down  by  sudden  starting  of  car  before  she 
had  time  to  be  seated.  Herbich  v.  North  Jersey  St.  Ry.  Co. 
(N.  J.),  p.  255.  vol.  28  (5  R  R  R). 

Petition  alleging  that  the  car  was  started  without  giving  passen- 
ger time  to  alight,  and  that  the  conductor  allowed  the  pas- 
senger to  get  oflF  the  car  while  it  was  in  motion,  in  violation 
of  an  ordinance  of  the  city,  was  inconsistent  in  its  parts,  and 
a  motion  to  compel  an  election  should  have  been  sustained. 
Behen  v,  St.  Louis  Transit  Co.  (Mo.),  p.  103,  vol.  41  (18 
R  R  R). 

Plaintiff  could  not  rely  on  defendant's  testimony  to  make  out 
a  case  under  an  ordinance  prohibiting  conductors  to  permit 
passengers  to  alight  from  a  moving  car,  as  in  order  to  do  so, 
he  would  have  had  to  repudiate  his  own  testimony,  and  the 
allegations  of  the  petition  on  which  such  testimony  was  based. 
Behen  v.  St.  Louis  Transit  Co.  (Mo.),  p.  103,  vol.  41  (18 
R  R  R). 

Pleading,  not  necessary  to  allege  in  detail  by  what  particular 
means  defendant's  servants  caused  the  jerk  to  occur,  by  which 
it  was  claimed  a  passenger  was  injured.  Georgia  Ry.  &  Elec- 
tric Co.  y.  Reeves  (Ga.),  p.  26,  vol.  40  (17  R  R  R). 

Prima  facie  case  where  street  car  passenger  was  injured  by 
reason  of  sudden  stop.  Redmon  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  p.  248.  vol.  38  (15  R  R  R). 

Proximate  cause  of  injury  sufficiently  alleged  where  passenger 
was  thrown  to  floor  Iby  reason  of  a  derailment.  Indianapolis 
St.  Ry.  Co.  V.  Schmidt  (Ind.),  p.  439,  vol.  35  (12  R  R  R). 

Question  for  jury  where  street  railway  passenger  was  injured 
by  reason  of  negligence  in  running  car  at  excessive  speed 
around  curve.  Freeman  v.  Pere  Marquette  R.  Co.  (Mich.), 
p.  291,  vol.  28  (5  R  R  R). 
Question  for  jury  whether  conductor  should  have  anticipated 
that  passenger  would  attempt  to  alight  between  crossings, 
where  speed  was  slackened,  and  sudden  jerk  caused  her  to 
fall.  Root  V.  Des  Moines  Ry.  Co.  (Iowa),  p.  684,  vol.  34  (11 
R  R  R). 
Question  for  jury  whether  conduct  of  conductor  in  forcing 
person  on  train  to  assist  passenger  to  remain  on  platform 
was  cause  of  his  injury  where  he  was  thrown  therefrom.  Great 
Northern  Ry.  Co.  v.  Bruyere  (C.  C.  A.),  p.  141,  vol.  27  (4 
R  R  R). 
Question  for  jury  whether  jerk  of  train  causing  injury  to  pas- 
senger was  an  extraordinary  one.  Illinois  Cent.  R.  Co.  v. 
Crady  (Ky.),  p.  37,  vol.  29  (6  R  R  R). 
Question  for  jury  whether  motorman  was  negligent  in  per- 
mitting boy  about  eight  years  old  to  ride  on  front  platform. 
Parker  v.  Washington  Electric  St.  Ry.  Co.  (Pa.),  p.  610,  vol. 
34  (11  R  R  R). 
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Question  for  jury  whether  person  assistins:  passenger  to  board 
train  was  allowed  reasonable  time  ko  alij^ht.  Morro^  v. 
Atlanta  &  C.  Air  Line  Ry.  Co.  (N.  Car.),  p.  290,  vol.  33  (10 
R  R  R). 

Question  for  jury  whether  there  was  neglij^ence  in  overcrowding 
excursion  train  where  ne^ro  was  injured  by  reason  of  having 
to  ride  on  platform  of  swayinj?  car.  Williams  v.  International 
&  G.  N.  R.  Co.  (Tex.),  p.  778,  vol.  26  (3  R  R  R). 

Question  for  jury  whether  there  was  neglijfence  in  stopping 
car  while  passenj2:er  was  attempting?  to  alig^ht.  Smalley  v. 
Detroit  &  M.  Ry.  Co.  (Mich.),  p.  618,  vol.  28  (5  R  R  R). 

Question  of  carrier's  nef?ligence  was  for  the  jury,  in  absence  of 
proof  of  rules  relating  to  passengers  riding  on  the  platforms, 
in  action  for  injuries  sustained  by  passenger  in  attempting 
to  alight  from  street  car.  McDonough  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  p.  641,  vol.  43  (20  R  R  R). 

Question  of  negligence  and  contributory  negligence  for  jury 
where  alighting  passenger  was  injured  by  reason  of  sudden 
jerk  of  car.  Sweet  v.  Birmingham  Ry.  &  Electric  Co.  (.-Ma.), 
p.  784,  vol.  29  (6  R  R  R). 

Railroad  could  not  escape  liability  for  failure  to  provide  safe 
passage  from  one  car  to  another  by  showing  contract  with 
sleeping  car  company  to  perform  the  duty.  Robinson  r. 
Chicago  &  A.  R.  Co.  (Mich.),  p.  726,  vol.  32  (9  R  R  R). 

Speed  in  violation  of  ordinance  not  negligence  with  respect  to 
passenger  alighting  from  moving  train.  St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Highnote  (Tex.),  p.  41,  vol.  39  (16 
R  R  R). 

Speed  of  street  car,  duty  to  regulate  where  passengers  are  com- 
pelled to  ride  on  platform.  Alton  Light  &  Traction  Co.  i'. 
Oliver   (111.),  p.  33,  vol.  43  (20  R  R  R). 

Speed  of  train,  if  it  comports  with  the  rule  of  law  requiring  the 
carrier  to  exercise  the  utmost  care,  is  not  negligence,  although 
it  results  in  a  passenger  being  thrown  from  his  seat.  Fitch  r. 
Mason  City  &  Q.  L.  Traction  Co.  (Iowa),  p.  451,  vol.  35  (12 
R  R  R). 

Speed  of  train,  sufficiency  of  allegation  that  it  caused  passenger, 
faint  from  foul  air  in  crowded  car,  to  fall  from  platform.  Mor- 
gan V.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  p.  675,  vol.  38 
(15  R  R  R). 

Stones  on  track,  liability  for  injury  to  street  car  passenger.  In- 
dianapolis St.  Ry.  Co.  V.  Schmidt  (Ind.),  p.  439,  vol.  35  (12 
R  R  R). 

Sufficiency  of  complaint,  in  action  for  injury  to  passenger  board- 
ing moving  train,  alleging  failure  to  stop  train  at  crossing. 
Creech  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  903,  vol. 
31  (8  R  R  R). 

Sufficiency  of  complaint  in  action  for  injury  to  passenger  caused 
by  sudden  jerk  of  car.  Southern  R.  Co.  v.  Crowder  (Ala.),  p. 
150.  vol.  30   (7  R  R   R). 

Sufficiency  of  complaint  in  action  for  the  death  of  an  alighting 
passenger,  thrown  from  the  train  through  alleged  negligence. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews  (Ala.),  p.  79,  vol.  40 
(17  R  R  R). 

Sufficiency  of  evidence  of  failure  to  furnish  sufficient  motive 
power,  in  action  for  injury  to  passenger  caused  by  sudden  jar. 
Farnon  v.  Boston  &  A.  R.  Co.  (Mass.),  p.  96,  vol.  24  (1  R  R  R). 

Sufficiency  of  evidence  of  negligence  in  action  for  injury  to  pas- 
senger caused  by  excessive  speed  around  curve.  Baltimore 
&  O.  S.  R.  Co.  V.  Harbin  (Ind.),  p.  956,  vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  of  negligence,  in  action  for  injury  to  pas- 
senger on  freight  train  caused  by  jerking.  Southern  Ry.  Co. 
V.  Vandergriff  (Tenn.),  p.  104,  vol.  24  (1  R  R  R). 
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Sufficiency  of  evidence  of  neglijjence  in  letting  oflF  street  railway 
passenger.  Phillips  v.  St.  Charles  St.  R.  Co.  (La.),  p.  902, 
vol.  24  (1  R  R  R). 

Sufficiency  of  evidence  of  negligence  where  passenger  was  in- 
jured because  of  sudden  jerk  of  car.  Timms  v.  Old  Colony  St. 
Ry.   (Mass.),  p.  783,  vol.  29   (6  R  R   R). 

Sufficiency  of  evidence  of  negligence  where  passenger  was  in- 
jured by  sudden  jar.  Feohriep  v.  Lake  Shore  &  M.  S.  Ry.  Co. 
(Mich.),  o.  532,  vol.  27   (4  R  R  R). 

Sufficiency  of  evidence  to  show  negligence  where  passenger  was 
injured  by  premature  starting  of  car.  Beringer  v.  Dubuque  St. 
Ry.  Co.   (Iowa),  p.  872,  vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  to  warrant  submission  of  question  of  de- 
fendant's negligence  to  jury,  in  action  for  injuries  received  by 
beinfir  thrown  from  street  car.  South  Chicago  City  Ry.  Co. 
V.   Dufresne   (111.),  p.  137,  vol.  29   (6   R  R   R). 

Sufficiency  of  time  allowed  passenger  to  alight,  question  for  jury. 
Walters  v.  Chicago  &  N.  W.  R3'.  Co.  (Wis.),  p.  237,  vol.  25 
(2  R  R  R). 

There  being  nothing  to  notify  carrier  of  the  intention  of  person, 
who  had  assisted  passenger  to  board  train,  to  disembark  at 
same  station,  it  was  not  bound  to  hold  train  until  he  had  time 
to  alight,  nor  to  notify  him  before  train  started.  Georgia,  C. 
&  N.  Ry.  Co.  V.  Hutchins  (Ga.),  p.  727,  vol.  38  (15  R  R  R). 

Time  to  alight,  care  required  of  those  in  charge  of  street  cars. 
Little  Rock  Traction  &  Electric  Co.  v.  Kimbro  (Ark.),  p.  501, 
vol.  40  (17  R  R  R). 

Two  causes  of  action  alleged,  negligently  starting  car  while  pas- 
senger was  alighting  and  allowing  passenger  to  leave  moving 
car  in  violation  of  ordinance.  McHugh  v.  St.  Louis  Transit 
Co.   (Mo.),  p.  349,  vol.  40   (17  R  R  R). 

Verdict  for  plaintiff  was  warranted  by  evidence,  in  action  for  in- 
jury to  alighting  passenger^  Yazoo  &  M.  V.  R.  Co.  v.  Hatch 
(Miss.),  p.  609,  vol.  33   (10  R  R  R). 

Verdict  properly  directed  for  defendant,  in  action  for  death  of 
street  car  passenger  thrown  from  rear  platform  as  car  passed 
over  switch,  where  there  was  evidence  that  car  was  "going  at 
a  good  rate  of  speed,"  but  no  evidence  of  negligence.  State 
V.  United  Rys.  &  Electric  Co.  (Md.),  p.  625,  vol.  40.(17  R  R  R). 

Where  flagman  of  passenger  train  said:  "This  door,"  statement 
was  merely  declaration  to  passenger  as  to  door  by  which  he 
should  leave  car,  and  not  an  invitation  to  alight.  Alabama  & 
V.  Ry.  Co.  V.  Jones  (Miss.),  p.  367,  vol.  42  (19  R  R  R). 

Where  operatives  of  street  car  after  having  diminished  its  speed 
in  response  to  passenger's  notice  of  her  desire  to  alight,  sud- 
denly increased  speed  while  she  was  making  an  effort  to  alight, 
by  which  she  was  thrown  and  injured,  carrier  was  liable  for 
injuries  so  sustained.  Paul  v.  Salt  Lake  City  R.  Co.  (Utah),  p. 
45.  vol.  42  (19  R  R  R). 

Where  passenger  is  thrown  from  step  of  car  while  trying  to  enter 
it,  by  starting  of  car,  carrier  is  liable  for  his  injuries.  Hatch 
V.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  p.  586,  vol.  39  (16  R  R  R). 

Where  signal  to  start  train  is  given  when  every  one  reasonably 
to  be  regarded  as  a  passenger  is  safely  on,  there  is  not  negli- 
srence  as  to  one  stepping  on  platform  just  as  train  starts,  who 
is  thrown  ofT  and  injured.  Hatch  v.  Philadelphia  &  R.  Ry.  Co. 
(Pa.),  p.  586,  vol.  39  (16  R  R  R). 

Where  street  car  company  was  entitled  to  an  instruction  that  it 
was  not  guilty  of  negligence  unless  the  car  had  "stopped" 
when  a  passenger  attempted  to  alight,  the  use  of  the  term 
"stopped  still"  was  no  abuse  of  the  right.  Peck  v.  St.  Louis 
Transit  Co.  (Mo.),  p.  16.  vol.  34  (11  R  R  R). 

Where  street  car  is  stopped  under  circumstances  which  justify 
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passenger  in  believing  that  he  is  invited  to  alight,  conductor 
must  not  start  car  while  passenger  is  alighting.  Selby  v.  De- 
troit Ry.  (Mich.),  p.  583,  vol.  39  (16  R  R  R). 
Where  the  custodian  of  a  lunatic  was  permitted  by  the  con- 
ductor to  ride  in  the  baggage  car  of  a  mixed  train,  and  was 
injured  by  a  sudden  jerk,  whether  the  jerk  was  unusual  or  un- 
necessary was  for  the  jury.  Chesapeake  &  O.  Ry,  Co.  v. 
Jordan  (Ky.),  p.  672,  vol.  32  (9  R  R  R). 

Joint  liability  of  carriers  where  passenger  of  one  of  them  is  in- 
jured by  reason  of  collision  between  their  respective  cars. 
Louisville  Ry.  Co.  v.  Blum  (Ky.),  p.  44,  vol.  43   (20  R  R  R). 

Jurisdiction  to  order  destruction  of  road  and  sale  of  materials  where 
its  operation  would  be  at  an  actual  loss.  Jack  v.  Williams 
(S.  Car.),  p.  10,  vol.  26  (3  R  R  R). 

Liability  for  accidental  injury  to  passenger  struck  by  object  in 
hands  of  brakeman.  Louisville  &  N.  R.  Co.  v.  Steenberger  (Ky.), 
p.  384,  vol.  28  (5  R  R  R). 

Liability  for  acts  of  trespassers  as  aflFected  by  failure  to  inspect 
means  of  conveyance.  La  Fond  v.  Detroit  Citizens*  St.  Ry.  Co. 
(Mich.),  p.  738,  vol.  27  (4  R  R  R). 

Liability  for  death  of  drover  riding  on  freight  train,  caused  by  his 
jumping  from  train  from  fear,  instruction.  Western  Maryland 
R.  Co.  V.  State  (Md.),  p.  904,  vol.  29  (6  R  R  R). 

Liability  for  death  of  passenger  was  a  question  for  jury,  under 
death  statute  of  Missouri.  O'Brien  v.  St.  Louis  Transit  Co. 
(Mo.),  p.  414,  vol.  37  (14  R  R  R). 

Liability  for  failure  to  stop  at  flag  station,  in  obedience  to  signal, 
to.  take  on  passenger.  Soiuthern  Ry.  Co.  v.  (Miss.),  p.  1,  vol.  38 
(14  R  R  R). 

Liability  for  injuries  to  passenger  from  acts  of  servant  not  within 
scope  of  his  employment,  under  common  law  or  statute  of  Mon- 
tana.    Taillon  v.,  Mears  (Mont.),  p.  516,  vol.  33  (10  R  R  R). 

Liability  for  injuries  to  passejigers  dependin]i:  upon  proximate 
cause.     Taillon  v.  Mears  (Mont.),  p.  516,  vol.  33  (10  R  R  R). 

Liability  for  injury  to  alighting  passenger  caused  by  failing  to 
sprinkle  sand  on  car  steos  covered  with  snow.  Foster  v.  Old 
Colony  St.  Ry.  Co.  (Mass.),  p.  894,  vol.  29  (6  R  R  R). 

Liability  for  injury  to  alighting  passenger  where  there  was  both 
contributory  negligence  and  negligence  on  the  part  of  the  con- 
ductor after  discovery  of  passenger's  peril,  instruction  erroneous 
for  failure  to  define  plaintiffs  negligent  conduct.  Little  Rock 
Traction  &  Electric  (To.  v.  Kimbro  (Ark.),  p.  501,  vol.  40  (17 
R  R  R). 

Liability  for  injury  to  passenger  by  derailment  of  train.  Whipple 
y.  Michigan  Cent.  R.  Co.  (Mich.),  p.  774,  vol.  25  (2  R  R  R). 

Liability  for  injury  to  passenger  guilty  of  contributory  negligence 
where  negligence  proximate  cause.  Doolittlc  v.  Southern  Ry- 
Co.  (S.  Car.),  p.  105,  vol.  24  (1  R  R  R). 

Liability  for  injury  to  passenger  riding  on  log  train,  instructions. 
Greenfield  v.  Detroit  &  M.  Ry.  Co.  (Mich.),  p.  271,  .vol.  31  (8 
R  R  R). 

Liability  for  injury  to  passenger  sustained  in  another  state.  Louis- 
ville &  N.  R.  Co.  V.  Harmon  (Ky.),  p.  76,  vol.  24  (1  R  R  R). 

Liability  for  injury  to  passenger  where  negligence  and  contributory 
negligence  combined  as  proximate  cause.  Doolittle  v.  Southern 
Ry.  Co.  (S.  Car.),  p.  105,  vol.  24  (1  R  R  R). 

Liability  for  injury  to  postal  clerk  sustained  in  postal  car  switched 
on  side  track  and  in  charge  of  another  corporation.  Stoddard  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  312,  vol.  27  (4  R  R  R). 

Liability  for  negligence  of  master  of  steamboat.  Le  Blanc  v.  Sweet 
(La.),  p.  243,  vol.  25  (2  R  R  R). 

Liability  for  negligence  of  motorman  in  action  for  injury  to  pas- 
senger caused  by  falling  wall.  Buehler  v.  Union  Traction  Co. 
(Pa.),  p.  92,  vol.  24  (1  R  R  R). 
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lyiability  for  ncRliRcnce  which  was  proximate  cause  of  injury  to 
passenger.  Doolittle  v.  Southern  Ry.  Co.  (S.  Car.),  p.  105,  vol. 
24  (1  R  R  R). 

Liability  for  permitting  infant  to  leave  train  before  reaching  desti- 
nation where  conductor  promised  to  put  her  off  at  destination. 
Louisville  &  N.  R.  Co.  v.  Jordan  (Ky.),  p.  268,  vol.  25  (2  R  R  R). 

Liability  for  refusal  to  unlock  station  room.  St.  Louis,  etc.,  Ry.  Co. 
V.  Wilson  (Ark.),  p.  793,  vol.  26  (3  R  R  R). 

Liability  of  carrier  using  union  depot  for  injury  to  its  passenger 
caused  by  unsafe  approach.  Herrmann  v.  Great  Northern  Ry. 
Co.  (Wash.),  p.  154,  vol.  27  (4  R  R  R). 

Liability  of  company  where  intending  passenger  was  prevented 
by  obstructing  trains  Jrom  taking  passage.  Mayne  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Okla.),  p.  61,  vol.  29  (6  R  R  R). 

Liability  on  account  of  carrying  infirm  female  passenger  beyond 
destination,  whom  conductof  had  promised  to  assist  to  alight 
Southern  Ry.  Co.  v.  Hobbs  (Ga.),  p.  685,  vol.  32  (9  R  R  R). 

Liability,  on  account  of  failure  to  provide  platform  gates  or  rail- 
ings, in  action  for  death  of  street*  car  passenger  thrown  from 
platform  as  car  ran  into  curve  at  high  speed.  Halverson  v. 
Seattle  Electric  Co.  (Wash.),  p.  282,  vol.  36  (13  R  R  R). 

Liability  question  for  jury  where  injury  to  passenger  resulted  from 
negligence  in  approaching  switch,  and  negligence  in  not  taking 
precautions  to  prevent  switch  from  being  left  open  by  children 
or  others.  Leslie  v.  Jackson  &  S.  Traction  Co.  (Mich.),  p.  660, 
vol.  32  (9  R  R  R). 

Liability  where  passenger  is  injured  by  mail  bag  thrown  from 
train.  Carver  v.  Minneapolis,  etc.,  R.  Co.  (Iowa),  p.  70  vol.  30 
(7  R  R  R). 

Limiting  Liability. 

Acceptance  of  excursion  ticket  as  waiver  of  common  law  rule  as 
to  carrier's  liability  for  passenger's  safety.  Crary  v,  Lehigh 
Val.  R.  Co.  (Pa.),  p.  119,  vol.  29  (6  R  R  R). 

Any  limitation  of  liability  prevented  by  Nebraska  statute  creat- 
ing liability  for  any  injury  to  passenger  except  where  occa- 
sioned by  his  own  criminal  negligence  or  by  his  violation  of 
some  express  rule  or  regulation  of  carrier.  Chicago,  R.  L  & 
P.  R.  Co.  V.  Hambel  (Neb.),  p.  167,  vol.  25  (2  R  R  R). 

Burden  of  proving  negligence  sufficiently  sustained  by  person 
accompaning  live  stock,  in  order  to  relieve  him  from  effect  of 
release  on  back  of  contract,  by  which  he  assumed  all  risks  of 
personal  injuries.  Rowdin  v.  Pennsylvania  R.  Co.  (Pa.),  p. 
672,  vol.  36  (13  R  R  R). 

Caretaker  accompanying  catfle  was  a  passenger,  for  whose  in- 
juries, resulting  through  negligence,  carrier  could  not  relieve 
itself  from  liability  by  invoking  stipulations  in  the  contract  of 
carriage.  Sprigg's  Adm'r  v,  Rutland  R.  Co.  (Vt),  p.  628,  vol. 
40  (17  R  R  R). 

Clause  of  contract  fixing  amount  of  damages  for  personal  injuries 
to  shipper  accompanying  live  stock  was  void.  Feldschneider 
V.  Chicago,  etc.,  Ry.  Co.  (Wis.),  p.  737,  vol.  35  (12  R  R  R). 

Common  carrier  of  passengers  cannot  contract  against  liability 
for  damages  from  its  own  negligence.  Yazoo  &  M.  V.  R.  Co. 
V.  errant  (Miss.),  p.  257,  vol.  41  (18  R  R  R). 

Conditions  may  be  prescribed  on  which  passenger  may  ride  on 
freight  trains.  Greenfield  v.  Detroit  &  M.  Ry.  Co.  (Mich.), 
p.  271,  vol.  31  (8  R  R  R). 

Contract  exempting  company  from  liability  for  any  injury  to 
person  did  not  extend  to  passenger's  death.  Northern  Pac. 
Ry.  Co.  V.  Adams  (C.  C.  A.),  p.  734,  vol.  26  (3  R  R  R). 

Drover*s  pass,  release  of  liability  for  negligence  causing  injury 
to  one  riding  upon  was  invalid.  Weaver  v.  Ann  Arbor  R.  Co. 
(Mich.),  p.  603,  vol.  39  (16  R  R  R). 
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Effect  of  stipulation  in  pass.  Northern  Pac.  R.  Co.  v.  Adams 
(U.  S.),  p.  575,  vol.  33  (10  R  R  R). 

Express  messenger,  his  contract  of  employment  construed  to 
apply  to  an  injury  resulting;  from  negligence  of  a  railroad  com- 
pany in  whose  car  he  was  riding  in  the  course  of  his  employ- 
ment. Long  V.  Lehigh  Valley  R.  Co.  (C.  C.  A.),  p.  508,  voL 
35  (X2  R  R  R). 

Express  messenger  riding  in  railway  car  in  the  discharge  of  his 
duties  as  such  is  chargeable  with  notice  of  the  contract  under 
which  he  is  being  transported  by  the  railroad  company.  Long 
V.  Lehigh  Valley  R.  Co.  (C.  C.  A.),  p.  508,  vol.  35  (12  R  R  R). 

Express  messengers.  Long  v.  Lehigh  Valley  R.  Co.  (C.  C.  A), 
p.  508,  vol.  35  (12  R  R  R). 

Express  messengers,  right  of  railroad  company  to  benefit  of  ex- 
press company's  contract  with  its  employee.  Long  v.  Lehigh 
Valley  R.  Co.  (C.  C.  A.),  p.  508,  vol.  35  (12  R  R  R). 

Express  messengers,  right  of  railroad  to  exempt  itself  by  con- 
tract with  express  company  from  liability  for  injuries  to. 
Kelly  V.  Malott  (C.  C.  A.),  p.  635,  vol.  40  (17  R  R  R). 

Free  passes.  Boering  v.  (Chesapeake  Beach  Ry.  Co.  (U.  S.),  p. 
313,  vol.  36  (13  R  R  R). 

Not  contrary  to  public  policy  to  limit  liability  for  injuries  to  ex- 
press messengers.  Peterson  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.),  p.  286,  vol.  32  (9  R  R  R). 

Passengers  on  freight  train.  Richmond  v.  Southern  Pac.  Co. 
(Ore.),  p.  49,  vol.  25   (2  R  R  R). 

Pleading  in  action  for  injury  to  passenger's  baggage.  Houston, 
E.  &  W.  T.  Ry.  Co.  V.  Scale  (Tex.),  p.  58,  vol.  25  (2  R  R  R). 

Questions  of  law  and  questions  of  fact  in  action  for  injury  to 
passenger's  baggage.  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Seale 
(Tex.),  p.  58  vol.  25  (2  R  R  R). 

Right  of  railroad  to  enforce  express  company's  contract  exempt- 
ing latter  from  liability  for  injuries  to  express  messengers. 
Peterson  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  286,  vol.  32 
(9  R  R  R). 

Stipulation  against  liability  in  free  pass.  Payne  v.  Terre  Haute 
&  I.  R.  Co.  (Ind.),  p.  Ill,  vol.  25  (2  R  R  R). 

Time  limit,  validity  where  passenger  has  paid  full  fare  and  his 
attention  had  not  been  called  to  printed  conditions  on  ticket 
Dagnall  v.  Southern  Ry.  Co.  (S.  Car.),  p.  59,  vol.  38  (15  R 
R  R). 

To  own  line,  effect  of  condition  on  ticket.  Spfess  v.  Erie  R.  Co. 
(N.  J.),  p.  852,  vol.  35  (12  R  R  R). 

Validity  of  stipulation  in  pasfi  as  affected  by  public  policy. 
Northern  Pac.  R.  Co.  v.  Adams  (U.  S.),  p.  575,  vol.  33  (10 
R  R  R). 

Where  evidence  showed  that  husband  of  plaintiff's  intestate 
agreed  to  go  to  a  certain  point  to  testify  for  a  railroad  com- 
pany on  condition  that  it  furnish  transportation  for  his  wife, 
if  the  pass  was  issued  for  a  consideration,  the  company  is  not 
relieved  of  liability  for  negligent  killing  of  the  wife  by  the 
stipulation  on  the  pass  to  that  effect.  Nickles  v.  Seaboard  Air 
Line  Ry.  (S.  Car.),  p.  755,  vol.  43  (20  R  R  R). 
Limits  of  depot  premises  under  Miss.  Code  prohibiting  the  back- 
ing   of    trains    near    passenger    depots    beyond    a    certain    speed. 

King   V,    Illinois    Cent.    R.    Co.    (C.    C.    A.),    p.    875,    vol.    26   (3 

R  R  R). 
Loss  of  presence  of  mind  on   part  of  motorman   was   not   neces- 
sarily  a   defense,  in  action   for  injury  to   passenger.      Howell  v. 

Lansing  City  Electric  Ry.  Co.  (Mich.),  p.  61,  vol.  35  (12  R  R  R). 
Main-track  switch  not  locked  or  guarded,  question  for  jury  whether 

actionable   negligence.     Elgin,   A.   &  S.   Traction   Co.  v.   Wilson 

(111.),  p.   37,  vol.  43   (20   R  'R  R). 
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Mere  fact  that  passenger  was  struck  by  trolley  pole  while  on 
running  board  did  not  even  tend  to  prove  that  the  pole  was 
too  near  track.  Bridges  v,  Jackson  Elec.  Ry.,  L.  &  P.  Co. 
(Miss.),  p.   612,  vol.  39    (16   R  R   R). 

Necessity  of  pleading  that  plaintiff's  injury  resulted  from  rough 
condition  of  track.  Richmond  Ry.  &  Electric  Co.  v.  West 
(Va.),  p.  177,  vol.  25  (2  R  R  R). 

Negligence  and  contributory  .negligence,  instructions  as  to  in  ac- 
tion for  injury  to  passenger  from  fall  from  rear  platform  of 
street  car.  South  Covington  &  St.  Ry.  Co.  v.  Riegler's,  Adm'r 
(Ky.),  p.  256,  vol.  38  (15  R  R  R). 

Negligence  as  to  awaiting  passenger  in  running  freight  train  be- 
tween station  and  passenger  train,  and  thereby  blocking  access 
to  passenger  train  during  time  it  stopped  at  station.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Holloway  (Kan.),  p.  648,  vol.  40  (17 
R  R  R). 

Negligence  causing  collision,  sufficiency  of  petition.  Magrane  v. 
St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  1,  vol.  36  (13  R  R  R). 

Negligence,  effect  of  not  proving  all  the  counts  of  the  declara- 
tion, in  action  for  injury  to  passenger.  Chicago  City  Ry.  Co.  v. 
Carroll   (111.),  p.  35,  vol.  34  (11  R  R  R). 

Negligence,  failure  of  track  walker  to  discover  break  in  rail  is, 
as  respects  a  passenger  on  a  car  subsequently  derailed  at  the 
break,  regardless  of  the  condition  of  the  track  prior  to  the 
break.  Western  Maryland  R.  Co.  v.  Shivers  (Md.),  p.  34,  vol. 
40  (17  R  R  R). 

Negligence,  failure  to  run  train  on  schedule  time.  Miller  z;.  South- 
ern Ry.  Co.  (S.  Car.),  p.  33,  vol.  38  (14  R  R  R): 

Negligence,  finding  warranted  by  evidence  of  frequency  of  break- 
ing of  trolley  wire  at  certain  point.  Mannon  v.  Camden  Inter- 
state Ry.  Co.  (W.  Va.),  p.  312,  vol.  38  (15  R  R  R). 

Negligence  in  construction  of  platform  of  elevated  railway  car, 
insufficiency  of  evidence.  Willworth  v.  Boston  Elevated  Ry. 
Co.  (Mass.),  p.  69,  vol.  39  (16  R  R  R). 

Negligence  in  crowding  cars  in  park,  question  for  jury,  where 
collision  between  passengers  on  platforms.  Muhlhause  v.  Mo- 
nongahela  St.  Ry.  Co.  (Pa.),  p.  131,  vol.  25  (2  R  R  R). 

Negligence  in  failing  to  direct  passengers  to  right  car  was  not 
too  remote  to  warrant  recovery  where  plaintiff's  injury  was 
caused  by  fall  on  greasy  platform  after  alighting  from  wrong 
train.  Newcomb  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.), 
p.  10,  vol.  36  (13  R  R  R). 

Negligence  in  failing  to  inspect  vestibule  door  between  pullman 
cars.  Robinson  v.  Chicago  &  A.  R.  Co.  (Mich.),  p.  726,  vol.  32 
(9  R  R  R). 

Negligence  in  inviting  passenger  known  to  be  ignorant  of  travel- 
ing to  alight  from  moving  car.  Doolittle  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  105,  vol.  24  (1  R  R  R). 

Negligence  in  maintenance  of  the  track  was  a  question  for  the 
jury,  in  an  action  for  injury  to  a  passenger  from  a  derailment. 
Western  Maryland  R.  Co.  v.  Shivers  (Md.),  p.  34,  vol.  40  (17 
R  R  R). 

Negligence  in  not  taking  measures  to  prevent  crowding  of  pas- 
sengers leaving  elevated  railway  car,  insufficiency  of  evidence 
of.  Will  worth  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  69,  vol. 
39  (16  R  R  R). 

Negligence  in  placing  car  on  switch  near  main  track.  Clere  v, 
Morgan's  Louisiana  &  T.  R.  Co.  (La.),  p.  690,  vol.  27  (4  R  R  R). 

Negligence,  instructions  as  to  what  constitutes.  Milligan  v.  Texas 
&  X.  O.  R.  Co.  (Tex.),  p.  233,  vol.  25  (2  R  R  R). 

Negligence  in  transferring  passenger  to  skiff.  Le  Blanc  v.  Sweet 
(La.),  p.  24.3,  vol.  25   (2   R  R  R). 

Negligence    of  carrier   not    shown    by   testimony    of   passenger   to 
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the  effect  that,  as  he  was  jretting  off  car,  his  foot  caught  in  step 
and  he  fell.  Howell  v.  Union  Traction  Co.  (Pa.),  p.  153,  vol.  27 
(4  R  R  R). 

Nej3^Iif?ence  of  carrier  proved  by  evidence  that  coupler  had  come 
apart  several  times  before,  that  its  servants  knew  it  was  liable 
to  come  apart,  and  that  they  threw  off  the  safety  chains  simply 
to  expedite  business.  Williams  v.  Spokane  Falls  &  N.  Ry.  Co. 
(Wash.),  p.  278,  vol.  41   (18  R  R  R). 

Nej^lijfence  of  city  with  respect  to  lights  at  stations  imputable 
to  railroad.  Owen  v.  Washington  &  C.  R.  Ry.  Co.  (Wash.), 
p.  667,  vol.  27  (4  R  R  R). 

Negligence  of  company  in  running  vestibuled  train  with  some 
unprotected  platforms,  at  unusual  speed,  question  for  the  ]MTy. 
Northern  Pac.  Ry.  Co.  v.  Adams  (C.  C.  A.),  p.  734,  vol.  26  (3 
R  R  R). 

Negligence  of  conductor  after  discovery  of  passenger's  peril  was 
a  question  for  jury.  Rogers  v.  Choctaw,  O.  &  G.  R.  Co.  (Ark.), 
p.   592,  vol.   41    (18  R   R   R). 

Negligence  of  conductor  in  permitting  drunken  passenger  to  go 
on  platform,  from  which  he  fell,  was  question  for  jury.  Price 
V.  St.  Louis,  I.  M.  &  S.  Ry.  C:o.  (.Ark.),  p.  534,  vol.  39  (16  R  R  R). 

Negligence  of  driver  in  jostling  passenger  compelled  to  ride  on 
platform  of  crowded  street  car.  Cattano  v.  Metropolitan  St. 
Ry.  Co.  (N.  Y.),  p.  153,  vol.  29  (6  R  R  R), 

Negligence,  question  for  jury,  in  action  for  injury  to  street  car 
passenger  from  electric  shock.  South  Covington  &  C.  St.  Ry. 
Co.  V.  Smith  (Ky.),  p.  26,  vol.  39  (16  R  R  R). 

Negligence  question  for  jury  where  accident  resulted  from  de- 
fective street  car  coupling.  Birmingham  Ry.,  Light  &  Power 
Co.  V.   Bynum  (Ala.),  p.  683,  vol.  36   (13  R  R  R). 

Negligence  question  for  jury  where  collision  between  car  and  ice 
wagon.  Thurston  v.  Detroit  United  Ry.  Co.  (Mich.),  p.  434, 
vol.  35  (12  R  R  R). 

Negligence,  question  for  jury  where  passenger  on  rear  platform 
of  street  car,  after  being  invited  by  conductor  to  enter  car,  was 
struck  by  trolley  pole  while  walking  on  running  board,  in  at- 
tempting to  enter  car,  and  speed  was  accelerated  while  he  was 
making  the  attempt.  Wheeler  v.  South  Orange  &  M.  Traction 
Co.   (N.  J.),  p.  52,  vol.  38  (15  R  R  R). 

Negligence,  question  for  jury  where  passenger  was  injured  by 
stone  on  derrick  swinging  against  car.  Chicago  &  A.  R.  Co. 
V.  Murphy  (111.),  p.  864,  vol.  29   (6  R  R  R). 

Negligence  question  for  jury  where  street  car  passenger,  while 
riding  on  steps,  after  being  warned  by  motorman,  but  not  by 
conductor,  who  saw  him,  was  struck  by  car  on  opposite  track, 
at  a  curve,  while  the  cars  were  being  run  in  violation  of  a  rule 
of  the  carrier.  Parks  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  387, 
vol.  37.  (14  R  R  R). 

Negligence  question  of  law.  Allen  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  p.  838,  vol.  35   (12  R  R  R). 

Negligence,  street  car  passenger  struck  by  handle  of  unguarded 
brake.  Kentucky  &  I.  Bridge  &  R.  Co.  v.  Shrader  (Ky.),  p.  611, 
vol.  36  (13  R  R  R). 

Negligence,  sufficiency  of  decfaration,  in  specifying  particulars 
of,  under  Md.  Code,  Pub.  Gen.  Laws  1904.  art,  75.  §  24.  Phila- 
delphia, B.  &  W.  R.  Co.  V.  Allen  (Md.),  p.  581.  vol.  41  (18 
R  R  R). 

Negligence,  to  ask  passengers  leaving  elevated  railway  car  to  move 
quicklv  is  not.  Willworth  t/.  Boston  Elevated  Ry.  Co.  (Mass.), 
p.  69,  vol.  39  (16  R  R  R). 

Negligent  failure  of  street  railway  to  furnish  derailing  switch  at 
approach  to  railroad  crossing.  State  v.  Young  (N.  J.),  p.  559, 
vol.  33   (10  R  R  R). 
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No  defense  to  action  for  injury  to  passenger  that  carrier  did  as 
other  carriers  have  customarily  done.  Williams  v.  Spokane  Falls 
&  N.  Ry.  Co.  (Wash.),  p.  278,  vol.  41  (18  R  R  R). 

No  issue  of  )2:ross  negligence  was  presented,  in  action  for  injury 
to  passenger.  Yazoo  &  M.  V.  R.  Co.  v.  Humpjirey  (Miss.), 
p.  1,  vol.  34  (11  R  R  R). 

Nonsuit  properly  denied  where  conductor  invited  man  91  years 
old  to  alight  on  side  of  platform.  Owen  v.  Washington  &  C.  R. 
Ry.  Co.  (Wash.),  p.  667,  vol.  27   (4  R  R  R). 

Nonsuit  properly  granted  in  action  for  injury  to  alighting  pas- 
senger, resulting  from  contact  with  boarding  passenger,  which 
could  not  have  been  reasonably  anticipated.  Fritz  v.  Southern 
Ry.  Co.  (N.  Car.),  p.  243,  vol.  31  (8  R  R  R). 

Nonsuit  properly  ordered  in  action  for  carrying  passenger  beyond 
destination  where  she  was  a  woman  accompanied  by  her  chil- 
dren, and  it  was  raining.  Smith  v.  Wilmington  &  W.  R.  Co. 
(N.  Car.),  p.  772,  vol.  26  (3  R  R  R). 

Not    entitled    to    stop    over    privilege    in    absence    of    agreement. 
.Louisville   &  N.   R.   Co.  v.   Klyman    (Tenn.),   p.   199,   vol.   25    (2 
R  R  R). 

Not  liable  for  injury  caused  by  cinder  coming  through  open  door. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Orton  (Kan.),  p.  220,  vol.  31  (8 
R  R  R). 

Not  negligence,  as  matter  of  law,  to  run  street  cars  towards  each 
other  on  same  track.  Palmer  v.  Warren  St.  Ry.  Co.  (Pa.),  p. 
597,  vol.  33   (10  R  R  R). 

Not  negligence  for  street  railway  to  cross  railroad  at  grade,  al- 
though situation  was  dangerous.  State  v.  Young  (N.  J.),  p.  559, 
vol.  33  (10  R  R  R). 

One-armed  passenger  knocked  off  by  trunk  standing  near  moving 
car,  while  boarding  it  by  direction  of  conductor,  sufficiency  of 
complaint.  Talbert  v,  Charleston  &  W.  C.  Ry.  Co.  (S.  Cfar.), 
p.  53,  vol.  40  (17  R  R  R). 

Passenger  actually  on  train  whether  it  is  moving  or  not  is  being 
"transported  over  road,"  within  meaning  of  Neb.  statute.  Chi- 
cago, etc.,  Ry.  Co.  v.  Sattler  (Neb.),  p.  688,  vol.  26  (3  R  R  R). 

Passenger  injured  by  reason  of  a  collision  resulting  from  wet 
and  slinpery  tracks,  where  none  of  the  other  passengers  were 
affected  beyond  the  sensation  of  a  jar,  could  not  recover,  al- 
though on  cross-examination  the  motorman  of  plaintifTs  car 
testified  that  he  "took  the  risk."  MuUin  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  p.  559,  vol.  34  (11  R  R  R). 

Passenger  leaving  car  for  a  purpose  not  incident  to  journey  is 
not  being  "transported  over  road,"  within  meaning  of  Neb. 
statute.  Chicago,  etc.,  Ry.  Co.  v.  Sattler  (Neb.),  p.  688,  vol.  26 
(3  R  R  R). 

Passenger  riding  in  vestibule,  jostled  by  porter  and  caused  to 
fall  off  train,  carrier  liable.  Chicago,  etc.,  Ry.  Co.  v.  Ferguson 
(Kan.),  p;  684,  vol.  43   (20  R  R  R). 

Person  accompanying  passenger  a  licensee.  Houston  &  T.  C.  R. 
Co.  V.  Phillio  (Tex.),  p.  277,  vol.  28  (5  R  R  R). 

Person  traveling  on  freight  train  on  stock  shipper's  pass,  risks 
and  inconveniences  assumed  by  him.  Chicago,  B.  &  Q.  R.  Co. 
V.  Troyee  (Neb.),  p.  350,  vol.  42  (19  R  R  R). 

Prayer  asked  by  carrier,  in  action  for  injury  to'  passenger,  that 
the  court  rule  as  matter  of  law  upon  the  pleadings  and  evi- 
dence that  defendant  had  proved  that  the  accident  was  not  due 
to  its  negligence  or  that  of  its  servants,  could  not  properly 
have  been  given.  Western  Maryland  R.  Co.  v.  Shivers  (Md.), 
p.  34,  vol.  40  (17  R  R  R). 

Precautions  to  be  observed  by  electric  railway  at  railroad  cross- 
ing.    State  V.  Young  (N.  J.),  p.  559,  vol.  33  (10  R  R  R). 
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Allen  V.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  838,  vol.  35  (12 
R  R  R);  Cheetham  v.  Union  R.  Co.  (R.  I.),  p.  292,  vol.  36 
(13  R  R  R);  Indianapolis  St.  Ry.  Co.  v.  Schmidt  (Ind),  p. 
439,  vol.  35  (12  R  R  R) ;  Southern  Pac.  Co.  v,  Cavin  (C.  C. 
A.),  p.  803,  vol.  43   (20  R  R  R). 

Breaking  of  rail,  when  not  shown  to  have  been  due  to  vis  major 
or  unavoidable  accident,  is  indicative  of  negligence  as  against 
a  passenger,  regardless  of  the  condition  of  the  track  prior  to 
the  time  of  the  break.  Western  Maryland  R.  Co.  v.  Shivers 
(Md.),  p.  34,  vol.  40   (17  R  R  R). 

Burden  of  proof  on  question  of  negligence  does  not  shift  to 
defendant  upon  proof  that  injury  to  street  railway  passenger 
resulted  from  derailment  of  the  car.  Omaha  St.  Ry.  Co.  v. 
Boesen  (Neb.),  p.  100,  vol.  42  (19  R  R  R). 

Collision  between  trains,  evidence  of  warranted  recovery  for 
injuries  to  passenger,  in  absence  of  evidence  of  contributory 
negligence.  Elgin  A.  &  S.  Traction  Co.  v,  Wilson  (111.),  p. 
37,  vol.  43  (20  R  R  R). 

Collision  caused  by  attempt  to  couple  two  cars  while  in  dan- 
gerous proximity  to  train.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Nichols  (Miss.),  p.  330,  vol.  42  (19  R  R  R). 

Derailment  causing  injury  to  passenger.  Illinois  Cent.  R.  Co. 
V.  Porter  (Tenn.),  p.  686,  vol.  43   (20  R  R  R), 

Derailment  of  car  causing  injury  to  street  railway  passcnjjer. 
Omaha  St.  Ry.  Co.  v.  Boesen  (Neb.),  p.  100,  vol.  42  (19 
R  R  R). 

Does  not  arise  from  injuries  to  passenger  from  coupling  made 
in  ordinary  manner.  Yazoo  &  M.  V.  R.  Co.  v.  Humphrey 
(Miss.),  p.  1,  vol.  34  (11  R  R  R). 

Effect  of  not  resting  on  presumption  of  negligence,  in  action 
for  injury  to  passenger  in  case  of  derailment.  Buckland  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  266,  vol.  25  (2 
R  R  R). 

Elevated  railroad  passenger  injured  by  falling  sawdust  not  en- 
titled to  recovery  under  doctrine  of  res  ipsa  loquitur.  Wads- 
worth  V.  Boston  El.  Ry.  Co.  (Mass.),  p.  778,  vol.  29  (6 
R  R  R). 

From  breaking  of  axle  of  freight  car  upon  which  drover  is 
being  carried.  Western  Maryland  R.  Co.  v.  State  (Md), 
p.  904,  vol.  29   (6  R  R  R). 

From  fact  that  passenger's  arm  was  struck  by  suspended  mail 
pouch.  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.), 
p.  275,  vol.  33  (10  R  R  R). 

From  injury  to  passenger.  Leveret  v.  Shreveport  Belt  Ry.  Oy. 
(La.),  p.  611,  vol.   32   (9   R  R  R). 

From  injury  to  passenger  caused  by  jerking  train.  Doolittlc 
V.  Southern  Ry.  Co.  (S.  Car.),  p.  105,  vol.  24  (1  R  R  R). 

How  rebutted.  Lincoln  Traction  Co.  v.  Heller  (Neb.),  p.  368, 
vol.  40  (17  R  R  R). 

Imputation  of  negligence  arising  from  mere  fact  of  injury  to 
passenger.  Chicago,  etc.,  R.  Co.  v.  Winfrey  (Neb.),  p.  689, 
vol.  29  (6  R  R  R). 

In  absence  of  evidence,  it  would  not  be  presumed  that  a  trolley 
pole  which  was  33  inches  from  nearest  rail  of  street  car  track 
was  dangerously  near  or  at  all  too  close  to  the  track,  in 
action  for  injury  to  passenger  struck  by  the  pole  while  on 
running  board.  Bridges  v.  Jackson  Elec.  Ry.,  L.  &  P.  Co. 
(Miss.),  p.  512,  vol.  39   (16  R  R   R). 

Injury  to  alighting  passenger.  Tilden  v.  Rhode  Island  Co.  (R- 
I.),  p.  809,  vol.  43   (20  R  R  R). 

Injury  to  passenger  from  abnormal  condition  in  actual  trans- 
portation department,  vis  major.  Western  Maryland  R.  Co, 
V,  Shivers   (Md.),  p.  34,  vol.  40  (17  R  R  R). 
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Injury  to  passenger  from  breaking  or  failure  of  a  vehicle,  road- 
way, or  other  appliances,  common-law  rule.  Southern  Ry. 
Co.  V.  Cunningham  (Ga.),  p.  374,  vol.  41   (18  R  R  R). 

Injury  to  street  car  passenger  resulting  from  blowing  out  of 
the  controller.  Firebaugh  v.  Seattle  Electric  Co.  (Wash.), 
p.  107,  vol.  42  (19  R  R  R). 

Jolting  causing  car  door  to  shut  upon  fingers  of  passenger 
standing  in  open  doorway.  Graf  v.  West  Jersey  &  S.  R.  Co. 
(N.  J-),  p.  796,  vol.  42  (19  R  R  R). 

Limiting  to  specific  acts  alleged,  instructions  did  not  furnish 
ground  for  new  trial.  Georgia  Ry.  &  Electric  Co.  v.  Reeves 
(Ga.),  p.  26,  vol.  40  (17  R  R  R). 

Mere  fact  that  passenger  fell  from  street  car  raised  no  pre- 
sumption of  neglig'ence  on  part  of  operators  of  car.  '  Paynter 
V.  Bridgeton  &  M.  Traction  Co.  (N.  J.),  p.  390,  vol.  28  (5 
R  R  R). 

Miss.  Rev.  Code,  1892,  §  1808,  not  applicable  in  actions  for  in- 
juries to  passengers.  Yazoo  &  M.  V.  R.  Co.  v.  Humphrey 
(Miss.),  p.  1,  vol.  34  (11   R  R  R). 

Passenger  injured  by  reason  of  mere  closing  of  door  caused  by 
unusual  jolt.  Weinschenck  v.  New  York,  N.  H.  &  H.  R.  R. 
(Mass.),  p.  722,  vol.  42  (19  R  R  R). 

Passenger  on  street  car  injured  by  reason  of  panic  caused  by 
explosion  of  controller.  Chicago  Union  Traction  Co.  v.  New- 
miller  (111.),  p.  273,  vol.  41   (18  R  R  R). 

Passenger  riding  on  running  board  from  necessity  killed  by 
collision  with  another  street  car.  Abel  v.  Northampton  Trac- 
tion Co.   (Pa.),  p.  80,  vol.  43   (20  R  R  R). 

Presumption  of  negligence  and  burden  of  proof,  instruction  er- 
roneous as  one  on  the  weight  of  the  evidence.  St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Parks  (Tex.),  p.  688,  vol. 
34  (11  R  R  R). 

Presumption  of  negligence  arising  from  injury  to  passenger  in 
a  collision  can  be  rebutted  only  by  showing  that  the  col- 
lision was  the  result  of  inevitable  casualty,  or  of  some  cause 
which  human  care  and  foresight  could  not  prevent.  Sambuck 
V.  Southern  Pac.  Co.  (Cal.),  p.  687,  vol.  29   (6  R  R  R). 

Presumption  of  negligence,  collision  between  electric  car  and 
another  vehicle.  Pagan  v.  Rhode  Island  Co.  (R.  I.),  p.  22, 
vol.  39  (16  R  R  R). 

Presumption  of  negligence  did  not  arise  from  fact  that  passen- 
ger was  injured  while  boarding  moving  train.  Allen  v.  North- 
ern Pac.  Ry.  Co.  (Wash.),  p.  838,  vol.  35  (12  R  R  R). 

Presumption  of  negligence,  doctrine  of  res  ipsa  loquitur,  when, 
and  when  not,  applicable  where  passenger  is  killed.  Price 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.),  p.  534,  vol.  39  (16 
R  R  R). 

Presumption  of  negligence  from  accident  to  passenger.  Lincoln 
Traction  Co.  v.  Webb  (Neb.),  p.  369,  vol.  37  (14  R  R  R). 

Presumption  of  negligence  from  derailment.  Cronk  v,  Wabash 
R.  Co.  (Iowa),  p.  429,  vol.  35  (12  R  R  R) ;  Logan  v.  Metro- 
politan St.  Ry.  Co.  (Mo.),  p.  753,  vol.  35  (12  R  R  R). 

Presumption  of  negligence  fcom  head-on  collision.  Magrane 
V,  St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  1,  vol.  36  (13  R  R  R). 

Presumption  of  negligence  from  injury  to  alighting  street  car 
passenger,  instruction  as  to  burden  of  proof  not  warranted  by 
evidence.  Blake  v.  Camden  Interstate  Ry.  Co.  (W.  Va.),  p. 
619.  vol.  40  (17  R  R  R). 

Presumption  of  negligence  from  injury  to  passenger.  Texas  & 
P.  Ry.  Co.  V.  Gardner  (C.  C.  A.),  p.  759,  vol.  26  (3  R  R  R). 

Presumption  of  negligence  from  injury  to  passenger  by  derail- 
ment of  car  passing  over  switch.  Minahan  v.  Grand  Trunk 
Western  Ry.  Co.  (C.  C.  A.),  p.  562,  vol.  39  (16  R  R  R). 
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Presumption  of  neKli^ence  from  injury  to  passenf^er,  defendant 
entitled  to  verdict  if  it  produces  sufficient  evidence  to  balance 
presumption  without  overcoming?  it  by  preponderance  of  evi- 
dence.    Patterson  v.  San  Francisco  &  S.  M.  Electric  Ry.  Co. 
(Cal.),  p.  552,  vol.  40  (17  R  R  R).  , 
Presumption    of    nej^lig^ence    from    injury    to    passenger,    it   was 
proper   to    charj^e    that    burden    of    proof    was    upon    plaintiff. 
Patterson  v.   San   Francisco  /&   S.    M.   Ry.   Co.    (Cal.),  p.  552, 
vol.  40  (17  R  R  R). 
Presumption   of   negligrence   from   injury   to   passenger,   modified 
doctrine.     Fitch  v.  Mason  City  &  C.  L.  Traction  Co.  (Iowa), 
p.  451,  vol.  35  (12  R  R  R). 
Presumption  of   negligence   from  killing  of  passenger.     Lincoln 

Traction  Co.  v.  Heller  (Neb.),  p.  368,  vol.  37  (14  R  R  R). 
Presumption  of  negligence  from  parting  of  train.     Feldschncider 

V,  Chicago,  etc.,  Ry.  Co.  (Wis.),  p.  737,  vol.  35  (12  R  R  R). 
Presumption    of   negligence    from    parting   of    train,    rebuttal  of 
was  a  question  for  jury.     Feldschneider  v.  Chicago,  etc.,  Ry. 
Co.  (Wis.),  p.  737,  vol.  35  (12  R  R  R). 
Presumption  of  negligence  not  raised  by  mere  fact   that  street 
car  passenger  was  injured.     State  7'.   United  Rys.   &  Electric 
Co.   (Md.),  p.  624,  vol.  40  (17  R  R  R). 
Presumption  of  negligence  where  passenger  is  injured  by  reason 
of  sudden  jar.     Fitch   v.   Mason   City  &   C.    L.   Traction  Co. 
(Iowa),  p.  451,  vol.  35  (12  R  R  R). 
Presumption   of   negligence    where    passenger  was   injured  in  a 
collision.     Howe   v.   Northern   Pac.   Ry.   Co.    (Wash.),  p.  624, 
vol.  28  (5  R  R  R). 
Presumption  of  negligence  where  street  car  passenger  was  in- 
jured by  electric  shock.     South   Covington  &  C.  St.  Ry.  Co. 
V,  Smith   (Ky.),  p.  26,  vol.  39   (16  R  R  R). 
Presumption  of  negligence  where  street  car  passenger  was  struck 
by  projecting  load  on  passing  wagon.     Jones  v.  United  Rail- 
ways &  Electric  Co.  of  Baltimore   (Md.),   p.  631,  vol.  36  (13 
R  R  R). 
Prima  facie  case  made  out  by  evidence  that  injury  to  passenger 
was   connected  with  operation  of  railroad.     Williams  v.  Spo- 
kane Falls  &  N.  Ry.  Co.  (Wash.),  p.  278,  vol.  41  (18  R  R  R). 
Prima  facie  case  of  negligence.    Le  Blanc  v.  Sweet  (La.),  p.  243, 

vol.  25  (2  R  R  R). 
Prima  facie  case  of  negligence  in  suddenly  starting  car  before 
street  railway  passenger  could  alight.     United  Rys.  &  Electric 
Co.    of    Baltimore   v.    Woodbridge    (Md.)»    P-    156,    vol.   31   (8 
R  R  R). 
Prima  facie   case   of  negligence  where   alighting  passenger  was 
injured  by  sudden  starting  of  car.     Denver  Consol.  Tramway 
Co.  V.  Rush  (Colo.),  p.  617,  vol.  32  (9  R  R  R). 
Prima    facie    case    of    negligence    where    evidence    of    defect  in 
things  carrier  is  bound  to  supply.     Davis  v.   Paducah  Ry.  & 
Light  Co.  (Ky.),  p.  684,  vol.  27  (4  R  R  R). 
Prima  facie  case  of  negligence  where  passenger  is  injured,  under 
Kirby's  Dig.,  §  6773.     Barringer  v.  St.  Louis,  L.   M.  &  S.  E. 
Ry.  Co.  (Ark.),  p.  112,  vol.  41  (18  R  R  R). 
Prima   facie   case    of   negligence    where   passenger   was    injured. 
United   Rys.   &   Elec.    Co.   of   Baltimore  v,   Beidelman    (Md.), 
p.  663.  vol.  27  (4  R  R  R). 
Prima  facie  case  of  negligence  where   street  car  passenger  was 
injured  by  reason  of  sudden  movement  of  car  while  she  was 
in   act   of   alighting.     Jovce   v.    Los    Angeles    Ry.    Co.    (Cal.), 
p.   66,  vol.  43   (20   R   R   R). 
Raised   by   testimony   of   passenger   on    freight   train,    riding  ih 
car  with  his  stock,  that  he  was  thrown  from  it  while  in  motion 
by  two  persons  unknown  to  him;    and  whether  it  was  over- 
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come  by  the  testimony  of  the  conductor  and  brakeman  on 
the  train  that  they  had  nothini?  to  do  with  his  being  thrown 
off,  and  did  not  know  of  it  until  long  after  its  occurrence, 
was  question  for  jury.  Louisville  &  N.  R.  Co.  v.  Board  (Ky.), 
p.  51,  vol.  42  (19  R  R  R). 

Rebuttal  of  presumption  of  negligence,  arising  from  fact  that 
injury  to  street  car  passenger  resulted  from  blowing  out  of 
controller,  was  question  for  jury.  Firebaugh  v.  Seattle  Elec- 
tric Co.  (Wash.),  p.  107,  vol.  42  (19  R  R  R). 

Rebuttal  of  presumption  of  negligence  from  derailment.  Cheet- 
ham  V.  Union  R.  Co.  (R.  I.),  p.  292,  vol.  36  (13  R  R  R). 

Rifirht  to  rebut.  Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.),  p.  686, 
vol.  43  (20  R  R  R). 

Street  car  passenger  injured  by  being  thrown  froni  car  by  sudden 
acceleration  of  speed,  after  its  speed  had  been  slackened  in 
response  to  her  notice  that  she  desired  to  alight.  Paul  v. 
Salt  Lake  City  R.  Co.  (Utah),  p.  45,  vol.  42  (19  R  R  R). 

Street  car  passenger,  who,  on  being  placed  in  danger  in  conse- 
quence of  blowing  out  of  controller,  jumped  from  car  to  save 
himself  and  was  injured,  was  not  deprived  of  right  to  insist 
that  proof  of  the  accident  presumptively  showed  actionable 
negligence.  Firebaugh  v.  Seattle  Electric  Co.  (Wash.),  p.  107, 
vol.  42  (19  R  R  R). 

Verdict  for  defendant,  where  plaintiff  relied  wholly  on  doctrine 
of  res  ipsa  loquitur  and  there  was  absence  of  negligence  with 
respect  to  defective  appliance.  Murray  v.  Pawtuxct  Valley 
St.  Ry.  Co.  (R.  I.),  p.  235,  vol.  31  (8  R  R  R). 

Vis  major.  Western  Maryland  R.  Co.  v.  Shivers  (Md.),  p.  34, 
vol.  40  (17  R  R  R). 

Where  it  is  met  by  evidence  which  makes  it  equally  probable 
that  the  derailment  was  not  due  to  negligence  on  part  of 
defendant,  in  absence  of  other  evidence  tending  to  establish 
the  affirmative  of  the  issue,  defendant  is  entitled  to  a  verdict. 
Omaha  St.  Ry.  Co.  v.  Boesen  (Neb.),  p.  100,  vol.  42  (19 
R  R  R). 

Where  passenger  jumped  from  street  car  to  avoid  collision. 
Palmer  v.  Warren  St.  Ry.  Co.  (Pa.),  p.  597,  vol.  33  (10 
R  R  R). 

Where  passenger  was  injured  by  fall  of  trolley  pole.  Chicago 
City  Ry.  Co.  v.  Carroll  (III.),  p.  35,  vol.  34  (11  R  R  R). 

Where  street  railway  passenger  is  injured.  Palmer  v,  Warren 
St.  Ry.  Co.  (Pa.),  p.  597,  vol.  33  (10  R  R  R). 

Window  falling  on  passenger,  inference  that  it  was  not  raised 
sufficiently  not   overcome.     Faulkner  v.   Boston   &   M.   R.   R. 
(Mass.),  p.  217,  vol.  38  (15  R  R  R). 
Proximate    cause,   instruction.     Pennsylvania   Co.   v.   Paul    (C.    C. 

A.),  p.  546,  vol.  33  (10  R  R  R). 
Proximate  cause   of  collision  and  injury  to  street  car  passenger, 

where  fault  of  street  car  conductor  in  signaling  to  motorman  to 

cross  when  he  knew  train  was  approaching  contributed  in  part 

to  the  injury.     Chicago  City  Ry.  (io.  v.  Shaw  (111.),  p.  586,  vol. 

41   (18  R  R  R). 
Proximate  cause,  person  signaling  street  car  struck  by  reason  of 

overlapping  of  car  at  curve,  where  subsequent  increase  of  speed. 

Garvey  v,  Rhode  Island  Co.  (R.  I.),  p.  30,  vol.  38  (15  R  R  R). 
Proximate  cause,  where  passenger  carried  beyond  destination  was  ' 

injured  by  fall  on  icy   sidewalk  while  returning.     Haley  v.  St. 

Louis  Transit  Co.  (Mo.),  p.  142,  vol.  35  (12  R  R  R). 
Proximate  cause  where  passenger  was  pushed  from  crowded  plat- 
form in  a  panic  caused  by  imminence  of  a  collision,  instruction. 

Magrane  v.  St.   Louis   &  S.   Ry.   Co.    (Mo.),   p.   1,   vol.   36    (13 

R  R  R). 
Proximate  cause   where   street   railway  passenger  was  injured  in 


368  GENERAI,  INDEIX 

CARRIERS  OF  PASSENGERS— Continued. 

panic  among  passengers  caused  by  flashes  of  electricity.    Davis 

V,  Paducah  Ry.  &  Light  Co.  (Ky.),  p.  684,  vol.  27  (4  R  R  R). 
Question    for    jury    as    to    negligence    in    overcrowding    excursion 

train.     Williams  v.  International  &  G.  N.  R.  Co.  (Tex.),  p.  778, 

vol.  26  (3  R  R  R). 
Question   for  jury  as   to   sufficiency   of   inspection   of   foreign  car. 

Western    Maryland    R.    Co.   v.    State    (Md.),   p.    904,   vol.   29  (6 
R  R  R). 
Question  for  jury,  competency  and  conduct  of  motorman.     Howell 

V.    Lansing    City    Electric    Ry.    Co.    (Mich.),    p.    61,    vol.   35   (12 

R  R  R). 
Question  for  jury,  negligence  with  respect  to  repaired  brake  which 

proved   insufficient.      Howell   v.    Lansing   City    Electric   Ry.  Co. 
(Mich.),  p.  61,  vol.  35  (12  R  R  R). 
Question    for   jury   where   trunk   was   thrown   against    prospective 

passenger.      Holcombe   v.    Southern    Ry.    Co.    (S.    Car.),   p.  482, 

vol.  31  (8  R  R  R). 
Question  for  jury  whether  conductor  had  notice  that  person  en- 
tered train  merely  for   purpose  of  assisting  passenger  to  board 

train.      Morrow  v.    Atlanta    &   C.   Air   Line    Ry.    Co.    (N.   Car.), 

p.  290,  vol.  33   (10  R  R  R). 
Question  for  jury  whether  defect  in  car  wheel  was  an  element  in 

causing  derailment.     Greenfield  v.  Detroit  &  M.  Ry.  Co.  (Mich.), 

p.  271,  vol.  31  (8  R  R  R). 
Question   for  jury  whether  it  was  the   conductor  or    some  other 

employee*  who  was  near  car  steps  when  person  entered  train  to 

assist   passenger  to  board.     Morrow  v.  Atlanta  &  C.  Air  Line 

Ry.  Co.  (N.  Car.),  p.  290,  vol.  33  (10  R  R  R). 
Question   of  negligence   and  contributory  tlegligence  was  for  the 

jury   where   passenger   was    injured   while   alighting.      Meade  p. 

Boston  Elevated  Ry.  Co.  (Mass.),  p.  13,  vol.  34  (11  R  R  R). 
'Railroad  can  refuse  to  admit  on  its  trains  a  person  w^ho  is  drunk, 

though  he  has  a  ticket.     Story  v,  Norfolk  &  S.  R.  Co.  (N.  Car.), 

p.  631,  vol.  32  (9  R  R  R). 
Railroad    not    negligent    in    merely    running    special    train    out  of 

schedule    time,    where    passenger    standing    on    station    platform 

was  killed  by  overlapping  car.     Lehigh  Valley  R.  Co.  v.  Dupont 

(C.  C.  A.),  p.  83,  vol.  35  (12  R  R  R). 
Railroad  sued  jointly  with  sleeping  car  company  could  not  com- 
plain of   direction  of  verdict  for   latter,   in   action  for  death  of 

passenger   thrown  through   open  vestibule   door  by   lurching  of 

car.     Robinson  v,  Chicago  &  A.  R.  Co.   (Mich.),  p.  726,  vol.  32 

(9  R  R  R). 
Reasonableness    of     carrier's    regulation    is    a    question    for  jury. 

Central   of    Georgia   R.   Co.   v.   Motes    (Ga.),   p.   161,  vol.  30  (T 

R  R  R). 
Reckless  disregard  of  passenger's  safety  shown  by  evidence  that 

train  was   run   on    defective   track  at   rate   of  a   mile   a  minute. 

Griffin  v.  Southern  Ry.   (S.  Car.),  p.  758,  vol.  29  (6  R  R  R). 
Refusal  to  direct  vfcrdict  in  action  for  injuries  due  to  derailment 

of  train,   when  erroneous.     Whipple  v.   Michigan   Cent.   R.  Co. 

(Mich.),  p.  774,  vol.  25   (2  R  R  R).     , 
Right  to  instruction  that  failure  to  ring  gong  was  not  negligence, 

in    action    for    injury    to    passenger    sustained    in    collision  with 

vehicle   going  in  same  direction.     West   Chicago  St   R.  Co.  v. 

Tuerk  (111.),  p.  1,  vol.  24   (1  R  R  R). 
Right  to  refuse  to  accept  blind  man  as  passenger.     Illinois  Cent. 

R.  Co.  V.  Allen  (Ky.),  p.  49,  vol.  43  (20  R  R  R) ;    Illinois  Cent 

R.  Co.  V.  Smith  (Miss.),  p.  293,  vol.  38  (15  R  R  R). 
Right  to  refuse  to  accept  lunatic  as  passenger.     Owens  v.  Macon 

&  B.  R.  Co.  (Ga.),  p.  751,  vol.  32  (9  R  R  R). 
Right  to   stop   over  privilege.     Scofield   v.   Pennsylvani?    Co.  ((^ 

C.  A.),  p.  193,  vol.  25  (2  R  R  R). 
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Rinf?  in  floor  of  street  car,  notice  of  defect.  Kingman  z/.  Lynn  & 
B.  R.  Co.   (Mass.),  p.  672,  vol.  27  (4  R  R  R). 

Rule  forbidding  passengers  to  ride  on  platform  not  waived  in 
plaintiffs  favor  by  mere  fact  that  he  found  other  passengers 
riding  on  platform.  Burns  v.  Boston  El.  Ry.  Co.  (Mass.),  p. 
918,  vol.  29   (6  R  R  R). 

Rule  of  carrier  as  to  route  to  be  taken  not  binding  on  passenger 
without  knowledge  of  rule.  Illinois  Cent.  R.  Co.  v.  Harper 
(Miss.),  p.  612,  vol.  33   (10   R  R  R). 

Rule  of  carrier  requiring  train  of  inferior  class  to  take  siding  and 
clear  train  of  superior  class  on  meeting  such  a  train,  and  re- 
quiring a  train  of  inferior  class  to  keep  five  minutes  off  the 
time  of  train  of  superior  class  following  it,  was  not  applicable. 
Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  p.  531,  vol.  41  (18  R  R  R). 

Rule  of  carrier  requiring  train  of  inferior  class  to  take  siding  and 
clear  train  of  superior  class  on  meeting  such  a  train  requires  a 
freight  train,  on  meeting  a  passenger  train,  to  clear  it  by  getting 
on  a  sidin^r.  but  does  not  require  the  freight  train,  when  it  is 
upon  the  siding,  to  remain  in  the  same  place.  Illinois  Cent.  R. 
Co.  r."  Proctor  (Ky.),  p.  531,  vol.  41   (18  R  R  R). 

Schedule  of  trains  as  an  offer,  which,  when  accepted  by  asking 
for  ticket,  given  legal  right  to  transportation  by  next  train, 
under  N.  Car.  Code,  §  1963.  Coleman  v.  Southern  Ry.  Co. 
(X.  Car.),  p.  32.  vol.  39  (16  R  R  R). 

Scope  of  conductor's  promise  to  assist  infirm  passenger  to  alight. 
Southern  Ry.  Co.  v.  Hobbs  (Ga.),  p.  685,  vol.  32  (9  R  R  R). 

Scope  of  employment  of  servants  in  charge  of  car  sufficiently 
alleged.  Indianapolis  St.  Ry.  Co,  v.  Schmidt  (Ind.),  p.  439,  Vol. 
35  (12  R  R  R).       . 

Screens  for  street  car  windows,  whether  sufficient  to  prevent  pas- 
sengers from  being  struck  by  trolley  poles.  Christensen  v. 
Metropolitan  St.  Ry.  Co.  (C.  C.  A.),  p.  250,  vol.  41  (18  R  R  R). 

Separation  of  Colored  Passengers. 

"Adjustable  screens"  in  street  cars,  certain  signs  were  not, 
within  meaning  of  Miss.  Laws  1904,  p.  140,  c.  99.  Southern 
Light  &  Traction  Co.  v.  Compton  (Miss.),  p.  269,  vol.  41  (18 
R   R  R). 

Carrier,    who    had    not    sufficiently    complied    with    Miss. 

1904,  c.  99.  p.  140,  requiring  adjustable  screens  in  street  car, 
could  not  invoke  provision  of  the  law  authorizing  conductor 
to  move  screens  separating  races  according  to  needs  of  traffic, 
and  to  put  off  passengers  who  refuse  to  accommodate  them- 
selves to  such  adjustment,  as  a  justification  for  his  act  in 
ejecting  a  passenger.  Southern  Light  &  Traction  Co.  v. 
Compton   (Miss.),  p.  269,  vol.  41    (18  R  R   R). 

Constitutionality  of  Md.  Acts  1904,  p.  186,  c.  109,  requiring  sep- 
arate coaches  to  be  provided  for  and  be  occupied  by  white 
and  colored  passengers.  Hart  v.  State  (Md.),  p.  622,  vol.  39 
(16  R  R  R). 

Fact  that  white  passengers  were  compelled  to  ride  in  compart- 
ment with  colored  persons  did  not  render  carrier  liable  for  a 
violation  of  Kv.  St.  1903,  §  795.  Commonwealth  v.  Louisville 
&  N.  R.  Co.  (Ky.),  p.  91,  vol.  39  (16  R  R  R). 

Object  of  Kirby's  Dig.,  §  6622,  requiring  separate  waiting  rooms 
to  be  provided  for  white  and  colored  passengers,  is  merely 
to  prevent  discrimination,  and  does  not  require  the  same  ac- 
commodations to  be  furnished  for  the  two  races.  Choctaw, 
O.  &  G.  R.  Co.  V,  State  (Ark.),  p.  544,  vol.  39  (16  R  R  R). 

Separate  coach  law,  what  is  sufficient  compliance  with.  Wal- 
dauer  v.  Vicksburg  Ry.  &  Light  Co.  (Miss.),  p.  504,  vol.  43 
(20  R  R  R). 

ID— 24 
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Separation  of  white  and  colored  passengers,  constitutionality  of 

statute.     State  v.  Pearson  (La.),  p.  324,  vol.  31  (8  R  R  R). 
Separation    of   white   and   colored   passenprers,    sufficiency  of  in- 
dictment  alle>?ing  violation   of   Kentucky   statute.     Chesapeake 
&    O.    R.    Co.    V.    Commonwealth    (Ky.),    p.    28S,    vol.    38  il5 
R   R   R). 
Separation    of   white   and   colored   passengers,    unavoidable  acci- 
dent as  a  defense  to  prosecution  for  violation  of  Ky.  statute 
Chesapeake  &  O.  R.   Co.  v.  Commonwealth   (Ky.),  p.  288,  vol. 
38  (15  R  R  R). 
Sufficiency  of  complaint  in  action  for  violation  of  separate  coach 
law  of  Kentucky,  in  assigning  white  passenger  to  wrong  car. 
Southern  Ry.  Co.  in  Kentucky  v.  Thurman  (Ky.),  p.  489,  vol. 
32   (9   R  R   R). 
Sufficiency   of   indictment   for   violation   of  Arkansas   statute  re- 
quiring   separate    waiting    rooms    to    be    furnished    for    white 
and    colored    passengers,    but    forbidding    discrimination    with 
respect    to    accommodations.      Choctaw,    O.    &    G.    R.    Co.  v. 
State  (Ark.),  p.  544,  vol.  39  (16  R  R  R). 
Sufficiency  of  indictment,  under  statute  making  it  a  penal  offense 
to    discriminate    in    furnishing    separate    coaches    for    colored 
passengers,   where   it  was  alleged  that   a  passenger  was  com- 
pelled   to    ride    in    baggage    car.      Louisville    &    N.    R.    Co.  v. 
Commonwealth  (Ky.),  p.  262,  vol.  33   (10  R  R  R). 
Under   the    separate   coach    law   of   Kentucky,   a    railroad  is  not 
required   to   have  a  separate  coach  or   to   have   separate  com- 
partments for  white  and  colored  passengers  in  a  freight  train 
carrying    combination    car    used    as    a    caboose.      Louisville   & 
N.  R.  Co.  V.  Commonwealth   (Ky.),  p.  262,  vol.  33  (10  R  R  R). 
Sickness  of  passenger   directed   by  porter  to  ride  in   smoker,  car- 
rier not  liable  where   absence  of  appeal   to  conductor  for  other 
quarters.     Brezewitz  v.   St.    Louis,   1.    M.   &   S.   Ry.   Co.   (Ark.), 
p.  347,  vol.  41  (18  R  R  R). 
Sleeping  car   porter   an   employee   so   as   to   charge   railroad  com- 
pany with  his  negligence  in  directing  passengers  to  jump  from 
wrong  train  while  it  was  in  motion.     Newcomb  v.   New   York 
Cent.  &  H.  R.  R.  Co.  (Mo.),  p.  10,  vol.  36  (13  R  R  R). 
Spark  arresters,  care  required  in  providing  for  protection  of  pas- 
senger.     St.    Louis    Southwestern    Ry.    Co.    of    Texas   v.   Parks 
(Tex.),  p.  688,  vol.  34  (11  R  R  R). 
Speed  as  negligence,   question   for  jury.     Muhlhause  v.   Mononga- 

hela  St.  Ry.  Co.  (Penn.),  p.  131,  vol.  25  (2  R  R  R). 
Speed    of    train    as    negligence.      Illinois    Cent.    R.    Co.    v.    Porter 

(Tcnn.),  p.  686,  vol.  43  (20  R  R  R). 
Statute  of  Nebraska  creating  liability  for  any  injury  to  a  passenger. 
Chicago,  R.  L  &  P.  R.  Co.  v.  Hambel  (Neb.),  p.  167,  vol.  25  ("i 
R  R  R). 
Street  railway  not  negligent  in  failing  to  maintain  guard  rail  on 
side  of  car  nearest  trolley  posts,  for  protection  of  passengers, 
where  the  posts  are  not  dangerously  near  track,  and  the  danger 
therefrom  is  obvious.  Bridges  v.  Jackson  Electric  Ry.,  L.  &  P- 
Co.   (Miss.),  p.   512,  vol.  39   (16  R   R   R). 

Stopping  Places. 

Actionable  negligence  in  failing  to  provide  safe  place  to  alight, 
where  female  passenger  was  injured  after  dark.  Ellis  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (Wis.),  p.  122,  vol.  35  (12  R  R  R). 

Alighting  at  intermediate  station,  rights  of  passengers;  and 
liability  of  carrier  for  injuries  from  negligence  with  respect 
to  station  premises.  Abbott  v.  Oregon  R.  Co.  (Ore.),  p.  52, 
vol,  39  (16  R  R  R). 

Carrier  liable  as  licensee  on  account  of  defective  steps  of  pa- 
vilion used  by  it  as  a  station.  Leveret  v.  Shreveport  Belt 
Ry.  Co.  (La.),  p.  611,  vol.  32   (9  R  R  R). 
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Carrier's  nejflij?ence  question  for  jury  where  passenger's  injury 
was  caused  by  hole  in  elevated  railway  platform.  Lake  St. 
El.  R.  Co.  V.  Burgess  <I11.),  p.  186,  vol.  30  (7  R  R  R). 
Cattle  guard,  carrier  negligent  where  passenger  fell  into  un- 
guarded one.  while  walking  from  train  to  station  on  dark 
night.     Chesapeake  &  O.  Ry.   Co.  v.  Smith    (Va.),  p.  241,  vol. 

.38  (15  R  R  R). 
Depot    ground,    liability    for    injury    to    passenger    from    ice    on 
pathway.     Lemon  v.   Grand  Rapids   &  L   Ry.   Co.    (Mich.),   p. 
853,  vol.  35  (12  R  R  R). 
Discharging    street     railway    passengers     at     dangerous     places. 
Leveret  v.   Shreveport   Belt   Ry.    Co.    (La.),   p.   61-1,   vol.    32    (9 
R   R   R). 
Duty  of   conductor   to   announce   station.     Southern    Ry.    Co.   v. 

O'Bryan   (Ga.),  p.  59,  vol.  29  (6  R  R  R). 
Duty  of  street  railway  company  to  discharge  passenger  at  safe 
places.      Sweet  v.  Louisville  Ry.  Co.   (Ky.),  p.  768,  vol.  26   (3 
R  R  R). 
Duty    to   announce   approach    to    station.     Southern    Ry.    Co.    v. 

Hobbs  (Ga.),  p.  685,  vol.  32   (9   R  R  R). 
Duty  to  announce  station.     Houston  &  T.  C.  Ry.   Co.  v.  Good- 
year (Tex.),  p.  265,  vol.  25  (2  R  R  R).- 
Duty  to  announce   that   stop  is   not  for   station.     Englehaupt  v. 

Erie  R.  Co.  (Pa.),  p.  447,  vol.  35  (12  R  R  R). 
Duty  to  awaken  sleeping  passenger  when  destination  is  reached. 
Seaboard   Air    Line    Ry.   v.    Rainey    (Ga.),    p.    655,    vol.    39    (16 
R   R  R). 

Duty  to  stop  train  at  safe  place.  Simmons  v.  Oregon  R.  &  Nav 
Co.   (Ore.),  p.  280,  vol.  28  (5  R  R  R). 

Duty  to  stop  train  to  allow  passengers  to  board.  Mobile  &  O. 
R.  Co.  V.  Reeves  (Ky.),  p.  822,  vol.  35  (12  R  R  R). 

Evidence  insufficient  to  show,  as  matter  of  law,  that  carrier  had 
furnished  safe  place  to  alight.  Chicago  Terminal  Transfer 
R.  Co.  V.  Schmelling  (111.),  p.  298,  vol.  28  (5  R  R  R). 

In  respect  to  failure  to  provide  a  platform  in  the  street,  and  in 
running  the  car  beyond  the  usual  place,  the  complaint  showed 
no  cause  of  action,  but  the  remaining  allegations  constituted 
a  showing  of  negligence,  in  an  action  for  injury  to  street  car 
passenger,  caused  by  alleged  failure  to  provide  a  suitable 
place  to  alight.  Indiana  Union  Traction  Co.  v.  Jacobs  (Ind.), 
p.  653,  vol.  43   (20  R   R  R). 

Insufficiency  of  evidence  to  show  negligence  in  action  for  injury 
to  prospective  passenger  caused  by  failure  to  light  depot. 
Davis  V.  Houston,  etc.,  Ry.  Co.  (Tex.),  p.  800,  vol.  26  (3  R 
R.  R). 

Invitation  to  alight,  question  of  fact.  Elwood  v.  Connecticut  Ry. 
&  Lighting  Co.  (Conn.),  p.  518,  vol.  35   (12  R  R  R). 

Invitation  to  alight, 'sufficiency  of  evidence  of  conductor's  neg- 
ligence. Elwood  V.  Connecticut  Ry.  &  Lighting  Co.  (Conn.), 
p.  518,  vol.  35  (12  R  R  R). 

Liability  for  failing  to  provide  safe  place  for  discharging  pas- 
sengers. Montgomery  St.  Ry.  v.  Mason  (Ala.),  p.  316,  vol.  28 
(5  R  R  R). 

Liability  for  failure  to  so  construct  stations  and  platforms  of 
elevated  railroads  as  to  guard  against  passengers'  negligence 
in  boarding  moving  cars.  Lauterer  v.  Manhattan  Ry.  Co. 
(C.  C.  A.),  p.  295,  vol.  36  (13  R  R  R). 

Liability  for  injury  to  alighting  passenger.  Louisville  &  N.  R. 
Co.  V.  Harmon  (Ky.),  p.  76,  vol.  24  (1  R  R  R). 

Liability  for  injury  to  alighting  passenger  because  of  absence  of 
stool  in  customary  place  near  platform.  Cincinnati,  N.  O.  & 
T.  P.  Rv.  Co.  V.  Bell  (Ky.),  p.  233,  vol.  31  (8  R  R  R). 

Liability  for  injury  to  female  passenger  carried  beyond  destina- 
tion  and   compelled   to   remain   in    cold   and   unlighted    depot. 
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St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Ricketts  (Tex.),  p.  467, 
vol.  28  (5  R  R  R). 
Liability  for  injury  to  passenger  in  station  of  terminal  company 
where  carrier  had  not  contracted  for  use  of  separate  portion 
thereof.  Frazier  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p. 
814,  vol.  26   (3  R  R   R). 

Necessary  open  spaces  in  passageway  between  elevated  railway 
cars,  carrier  was  not  negligent  in  permitting  their  existence, 
nor  in  failing  to  inform  passengers,  in  words,  of  their  existence. 
Falkins  i\  Boston  Elevated  Ry.  Co.  (Mass.),  p.  395,  vol.  42 
(19  R  R  R). 

Negligence  in  construction  of  platform  upon  which  passenger 
jumped  from  moving  train  was  shown.  Newcomb  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Mo.),  p.  883,  vol.  27  (4  R  R  R). 

Negligence  of  street  railway,  in  not  making  adequate  provisions 
by  way  of  barriers  and  policemen  to  guard  crowded  platform 
near  tracks,  at  carrier's  amusement  park,  was  question  for  jury. 
Cousineau  v.  Muskegon  Traction  &  Lighting  Co.  (Mich.),  p. 
659,  vol.  43  (20  R  R  R). 

Negligence,  sufficiency  of  evidence  of  where  passenger  fell  into 
ditch  while  going  from  train  to  platform  at  night.  Chesapeake 
&  O.  Ry.  V.  Harris  (Va.),  p.  139,  vol.  41  (18  R  R  R). 

Negligence  was  shown,  in  action  for  injury  to  passenger  alight- 
ing on  dark  night  at  what  he  thought  was  a  station.  Engle- 
haupt  V.  Erie  R.  Co.  (Pa.),  p.  447,  vol.  35  (12  R  R  R). 

Obstruction  on  depot  platform,  liability  for  injury  to  passenger 
in  absence  of  contributory  negligence.  Matthieson  v.  Bur- 
lington, etc.,  Ry.  Co.  (Iowa),  p.  826,  vol.  35  (12  R  R  R). 

Obstruction  on  depot  platform,  liability  for  injury  to  passenger 
sustained  in  the  daytime.  Mattheson  v.  Burlington,  etc.,  Ry. 
Co.  (Iowa),  p.  826,  vol.  35  (12  R  R  R). 

Question  for  jury  as  to  safety  of  platform,  which  cars  overlapped. 
Lehigh  Valley  R.  Co.  v.  Dupont  (C.  C.  A.),  p.  83,  vol.  35  (12 
R  R  R). 

Question  for  jury  whether  street  railway  passenger  was  dis- 
charged at  dangerous  place.  Sweet  v.  Louisville  Ry.  Co.  (Ky.), 
p.  768,  vol.  26  (3  R  R  R). 

Rev.  St.  of  S.  Car.  of  1893,  §  1687,  requiring  trains  to  stop  at  sta- 
tions for  a  sufficient  length  of  time  to  allow  passengers  to 
get  on  and  off.  applies  to  excursion  trains.  Oliver  v.  Columbia, 
N.  &  L.  R.  Co.  (S.  Car.),  p.  708,  vol.  29  (6  R  R  R). 

Safe  place  to  alight,  negligence  in  failing  to  furnish.  Topp  v. 
United  Rvs.  &  Electric  Co.  of  Baltimore  (Md.),  p.  248,  vol. 
37  (14  R  R  R). 

Safe  place  to  alight,  petition,  in  action  for  injury  to  street  car 
passenger  from  alleged  negligence  of  conductor,  when  car  was 
stopped  at  a  rough  place  in  the  street,  stated  no  cause  of 
action.  Murnahan  z\  Cincinnati,  N.  &  C  St.  Ry.  Co.  (Ky.),  o. 
667.  vol.  40   (17  R  R  R). 

Sufficiency  of  allegation  of  failure  to  provide  safe  landing  place. 
Montgomery  St.  Ry.  v.  Mason  (Ala.),  p.  316,  vol.  28  (5  R  R  R). 

Sufficiency  of  declaration  in  action  for  injury  to  passenger, 
claimed  to  have  been  caused  by  failure  of  elevated  railroad  to 
maintain  suitable  gates  and  safeguards  around  platform.  Lake 
St.  El.  R.  Co.  y.  Burgess  (Til.),  p.  136,  vol.  30  (7  R  R  R). 

Sufficiency  of  evidence  of  negligence  in  discharging  passengers. 
Fielders  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  875.  vol.  29 
(6  R  R  R). 

Sufficiency  of  evidence  of  negligence  on  the  part  of  company  in 
furnishing  place  to  alight.  Duell  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.),  p.  594,  vol.  28   (5  R  R  R). 

Sufficiency  of  evidence  of  negligence  where  passenger  slipped  on 
ice  and  snow  on  car  steps  and  platform.  Herbert  v.  St.  Pan! 
City  Ry.  Co.  (Minn.),  p.  152,  vol.  26  (3  R  R  R). 
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Sufficiency  of  evidence  to  show  negligence  in  failing  to  light 
platform.  Duell  v.  Chicago,  &  N.  W.  Ry.  Co.  (Wis.),  p.  594, 
vol.  28  (5  R  R  R). 
Sufficiency  of  evidence  to  support  verdict  for  plaintiff,  in  action 
.  for  injury  received  by  passenger  in  alighting  from  train  on 
unlighted  platform.  Kansas  City,  M.  &  B.  R.  Co.  v.  McShan 
(Miss.),  p.  768,  vol.  29  (6  R  R  R). 

Sufficiency  of  allegation  that  brakeman  was  acting  within  scope  of 
his  employment  when  assisting  passenger  to  alight.  Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Gray  (Ind.),  p.  120,  vol.  27  (4  R  R  R). 

Sufficiency  of  evidence  of  negligence.  Whittlesey  v.  Burlington, 
etc.,  Ry.  Co.  (Iowa),  p.  680,  vol.  27   (4  R  R  R). 

Sufficiency  of  evidence  of  negligence  in  action  for  injury  sustained 
by  passenger  on  mixed  train.  Symonds  v.  Minneapolis  &  St. 
L.  Ry.  Co.  (Minn.),  p.  605,  vol.  28  (5  R  R  R). 

Sufficiency  of  evidence  of  negligence  in  failing  to  sprinkle  sand  on 
car  steps  covered  with  snow.  Foster  v.  Old  Colony  St.  Ry.  Co. 
(Mass.),  p.  894,  vol.  29   (6  R  R  R). 

Sufficiency  of  evidence  of  negligence  of  motorman  of  passing  car 
where  passenger  alighting  fi;om  another  car  was  struck  by  it. 
Ackerstadt  v,  Chicago  City  Ry.  Co.  (111.),  p.  164,  vol.  27  (4 
R  R  R). 

Sufficiency  of  evidence  of  negligence  wher^  derailment  of  train 
caused  injury  to  passenger.  Illinois  Cent.  R.  Co.  v.  Porter 
(Tenn.),  p.  686,  vol.  43  (20  R  R  R). 

Sufficiency  of  evidence  of  negligence  where  passenger  was  injured 
by  missile  thrown  by  mob.  Fewings  v,  Mendenhall  (Minn.),  p. 
422,  vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  of  negligence  where  traveler  while  alight- 
ing from  one  street  car  was  injured  by  another.  Ackerstadt  v, 
Chicago  City  Ry.  Co.  (111.),  p.  164,  vol.  27  (4  R  R  R). 

Sufficiency  of  evidence  that  car  was  operated  by  defendant.  In- 
diana Union  Traction  Co.  v.  Jacobs  (Ind.),  p.  653,  vol.  43  (20 
R  R  R). 

Sufficiency  of  evidence  that  injury  was  caused  by  ice  on  car  steps. 
Richmond  Ry.  &  Electric  Co.  v,  W^est  (Va.),  p.  177,  vol.  25 
(2  R  R  R). 

Sufficiency  of  evidence  to  show  defendant's  liability  where  pas- 
senger was  injured  by  reason  of  car  window  falling  on  his  fingers. 
International  &  G.  X.  R.  Co.  v.  Phillips  (Tex.),  p.  411,  vol.  27 
(4  R  R  R). 

Sufficiency  of  evidence  to  show  ticket  agent's  knowledge  of  pas- 
senger's relationship  in  action  for  mental  anguish  of  mother 
from  separation  for  her  children  caused  by  negligence  in  starting 
train  too  soon.  International  &  G.  X.  R.  Co.  v.  Anchonda  (Tex.), 
p.  788.  vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  to  sustain  verdict  for  plaintiflF,  in  action 
from  injury  to  passenger  struck  by  a  passing  car  while  on  run- 
ning board  of  street  car.  Ft.  Wayne  Traction  Co.  v.  Hardendorf 
(Ind.),  p.  738,  vol.  38  (15  R  R  R). 

Sufficiency  of  evidence  to  warrant  instruction  as  to  defendant's 
freedom  for  negligence?  where  passenger  was  injured  in  accident 
caused  by  fallen  trees  across  track.  Alabama  Midland  Ry.  Co.  v. 
Guilford  (Ga.),  p.  62,  vol.  25  (2  R  R  R). 

Sufficiency  of  petition,  under  Mo.  Rev.  St.  1899,  §  2864,  in  action 
for  death  of  passenger,  it  not  having  been  essential  to  allege  the 
particular  acts  of  any  particular  servant  or  employee  which 
occasioned  the  collision.  Anderson  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  p.  696.  vol.  43   (20  R  R  R).  - 

Sufficiency  of  verdict  against  lessor  and  lessee  for  injury  to  pas- 
senger. West  Chicago  St.  Ry.  Co.  v.  Home  (111.),  p.  582,  vol.  28 
(5  R  R  R). 

Sufficient  number  of  seats,  question  for  iurv.  Farnon  v.  Boston  & 
A  R.  Co.  (Mass.),  p.  95,  vol.  24  (1  R  R  R). 
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Switch,  not  locked  or  guarded,  thrown  by  third  person,  liability  of 
carrier  for  injury  to  passenj?er.  Elgin  A.  &  S.  Traction  Co.  v. 
Wilson  (111.),  p.  37,  vol.  43  (20  R  R  R). 

Tickets  and  Fares. 

Carrier  was  not  liable  under  penal  statute  of  Michigan,  for  failure 
to  transport  passenger  by  train  which  had  been  discontinued, 
of  which  proper  notice  had  been  given,  provided  the  mistake 
in  selling  her  ticket  for  use  on  such  train  was  error  of  local 
ticket  agent.  Geer  v.  Michigan  Cent.  R.  Co.  (Mich.),  p.  781, 
vol.  42  (19  R  H  R). 

Constitutionality  of  statute  prohibiting  sale  of  passes.  AUardt 
V.  People  (111.),  p.  674,  vol.  27  (4  R  R  R). 

Contract  with  husband  for  carriage  of  wife  not  implied  from  his 
mere  purchase  of  ordinary  ticket.  Aiken  v.  Southern  Ry.  Co. 
(Ga.),  p.  194,  vol.  31  (8  R  R  R). 

Duty  of  ticket  agent  to  listen  to  explanations  of  blind  man  ap- 
plying for  ticket,  and  claiming  that  he  is  accustomed  to  travel 
alone  without  requiring  extra  care  and  attention.  Illinois  Cent. 
R.  Co.  V,  Smith  (Miss.),  p.  293,  vol.  38  (15  R  R  R). 

Duty  to  issue  transfers  for  tra*nsportation  of  street  railway  pas- 
sengers through  territory  annexed  after  granting  of  franchise 
contract,  which  limits  obligations  to  issue  transfers.  Indiana 
Ry.  Co.  V.  Hoffman  (Ind.),  p.  281,  vol.  33  (10  R  R  R). 

Excursion  ticket  construed  to  embody  contract  entitling  holder 
to  transportation  between  certain  points.  International  &  G. 
N.  R.  Co.  V.  Ing.   (Tex.),  p.  746,  vol.  26  (3  R  R  R). 

In  action  for  refusal  to  sell  ticket  for  next  train,  a  subsequent 
announcement  by  the  train  agent  that  such  train  had  arrived 
was  no  defense,  where  it  was  not  brought  to  plaintifFs  knowl- 
edge. Coleman  v.  Southern  Ry.  Co.  (N.  Car.),  p.  32,  vol.  3d 
(16  R  R  R). 

Liability  for  act  of  agent  of  connecting  carrier  in  selling  wronj? 
ticket.  Kansas  City,  M.  &  B.  R.  Co.  v.  Foster  (Ala.),  p.  609, 
vol.  28  (5  R  R  R). 

Loss  of  ticket  must  be  borne  by  passenger.  Harp  v.  Southern 
Ry.  Co.  (Ga.),  p.  342,  vol.  36  (13  R  R  R). 

Pass,  conditions  printed  on-  which  were  void  under  N.  Car  Laws 
1891,  p.  277,  c.  320,  §  4,  forbidding  discrimination,  had  no  ap- 
plication in  an  action  for  inju^^ies  received  while  ridinor  on 
the  pass.  McNeill  v.  Durham  &  C.  R.  Co.  (N.  Car.),  p.  647,  vol. 
36  (13  R  R  R). 

Passenger  purchasing  ticket  for  transportation  to  station  on  car- 
rier's line  cannot,  on  boarding  train  not  scheduled  to  stop  at 
that  point,  compel  conductor  to  accept  ticket,  or  recover  dam- 
ages for  being  ejected  from  train.  Hancock  v.  Louisville  &  N. 
R.  Co.  (Ky.),  p.  612,  vol.  39  (16  R  R  R). 

Passenger  was  not  obliged  to  prove  that  defendant  executed  and 
issued  ticket  where  one  pleaded  non  est  factum.  International 
&  G.  N.  R.  Co.  V.  Ing.  (Tex.),  p.  .746,  vol.  26  (3  R  R  R). 

Passes,  whether  transferable  under  Act,  June  10,  1897,  of  Illinois, 
Allardt  v.  People  (111.),  p.  674,  vol.  27  (4  R  R  R). 

Plaintiff  was  not  entitled  to  ride  beyond  an  intermediate  psint 
on  the  company's  line,  as  he  boarded  car  without  asking  con- 
ductor whether  it  went  to  the  end  of  the  line,  and  there  were 
no  system  of  transfers  from  such  cars,  and  plaintiff  did  not 
ask  for  transfer.  Bravmer  v.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.)f 
p.  31,  vol.  36  (13  R  R  R). 

Proper  time  to  collect  street  car  fares  so  as  not  to  interfere  with 
duties  to  intending  passengers,  harmless  error  in  instruction. 
Foster  v.  Seattle  Electric  Co.  (Wash.),  p.  640,  vol.  36  (13  R 
R  R). 

Reasonableness  of  refusal  to  sell  blind  person  a  ticket  a  question 
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for  jury.     Illinois  Cent.  R.  Co.  v.  Smith  (Miss.),  p.  293,  vol.  38 
(15  R  R  R). 
Ri^ht  to  discriminate  between"  passenfsjers  in  charging.     Phillips 

V.  Southern  Ry.  Co.  (Ga.),  p.  80,  vol.  24  (1  R  R  R). 
Right  to  exact  higher  rate  because  of  failure  to  procure  ticket, 
where    there    was    no    opportunity.      Phillips   v.    Southern    Ry. 
Co.  (Ga.),  p.  80,  vol.  24  (1  R  R  R). 
Right    to    resume   journey    after    exercising    stop    over    privilege 
where  ticket  has  been  improperly  taken  up.     Scofield  v'  Penn- 
sylvania Co.  (C.  C.  A.),  p.  193,  vol.  25   (2  R  R  R). 
Right    to    resume   journey    without    ticket    after    exercising    stop 
over  privilege.     Scofield  v.  Pennsylvania  Co.  (C.  C.  A.),  p.  193, 
vol.  25  (2  R  R  R). 
Sufficiency  of  evidence  of  payment  of  fare.     Crawleigh  v.  Galves- 
ton H.  &  S.  A.  Ry.  Co.  (Tex.),  p.  630,  vol.  25  (2  R  R  R). 
Sufficiency  of    evidence  to  show  invitation    from  agent  to  cross    de- 
pot grounds  to  purchase  ticket.     Davis  v.   Houston,   E.  &  W. 
T.  Ry.  Co.  (Tex.),  p.  800,  vol.  26   (3  R  R  R). 
Ticket  not  having  printed  notice  provided  for  by  Texas  statute 
not  transferable.     International  &  G.  N.  R.  Co.  v.  Ing.  (Tex.), 
p.  746,  vol.  26  (3  R  R  R). 
Ticket  prima  facie  evidence  of  right  to  carriage  between  certain 
points.     International   &  G.   N.   R.   Co.  v.   Ing.   (Tex.),  p.  746, 
vol.  26  (3  R  R  R). 
Tickets  transferable.    International  &  G.  X.  R.  Co.  v.  Ing.  (Tex.), 

p.  746.  vol.  26  (3  R  R  R). 
Time  of  expiration  of  excursion  ticket.     Rutherford  v.  St.  Louis 

S.  W.  Ry.  Co.  of  Texas  (Tex.),  p.  162,  vol.  25  (2  R  R  R). 
Unauthorized    indorsement    of    purchaser's    name    as    fraudulent 
alteration  of  mileage  book.     Holden  v.  Rutland  R.  Co.  (Vt),  p. 
227.  vol.  25  (2  R  R  R). 
Wrong  of  ticket  agent  in  selling  ticket   to  place  where  yellow 
fever  was  prevalent  as  proximate  cause  of  passenger's  suffering 
from  the  disease.    Kansas  City,  M.  &  B.  R.  Co.  v.  Foster  (Ala.), 
p.  609,  vol.  28  (5  R  R  R). 
Ticket    scalper    cannot    be    denied    transportation.      Ford    v.    East 

Louisiana  R.  Co.  (La.),  p.  229,  vol.  31  (8  R  R  R). 
Tort  of  third  person  causing  injury  to  passenger,  carrier  not  re- 
lieved from  liability  for  its  failure  to  use  due  care  to  prevent  such 
person    from    having   opportunity   to   commit    act.      Elgin    &    S. 
Traction  Co.  v.  Wilson  (111.),  p.  37.  vol.  43   (20  R  R  R). 
Under  Michigan  statute  providing  that  a  penalty  may  be  recovered 
by  party  aggrieved  in  case  of  refusal  of  carrier  to  take  and  trans- 
port passengers  or  property,  the   shipper  and   not  a   connecting 
carrier  to  whom  freight  is  consigned  is  the  party  to  sue  to  re- 
cover penalties.     Crosby  v.   Pere   Marquette   R.   Co.    (Mich.),   p. 
411.  vol.  27  (4  R  R  R). 
Variance  from  declaration  in  action  for  injury  to  passenger  claimed 
to  have  been  caused  by  ice  on  car  step.    Richmond  Ry.  &  Electric 
Co.  V.  West  (Va.),  p.  177,  vol.  25  (2  R  R  R). 
Variance,  there  was  none  between  a  complaint  which  alleged  that 
a  passenger  was  violently  thrown  from   a   train   and   fatally   in- 
jured, and  proof  that  he  voluntarily  stepped  from  a  moving  train 
onto  a  station  platform,  lost  his  footing,  and  received  the  fatal 
injury.     Kansas  City,  M.'  &  B.  R.  Co.  v.  Matthews  (Ala.),  p.  79, 
vol.  40  (17  R  R  R). 
Vestibule   doors,    sufficiency   of   evidence   of   negligence   in   leaving 
them   open.     Crandall   v.   Minneapolis,   etc.,   Ry.   Co.    (Minn.),   p. 
478.  vol.  43  (20  R  R  R). 
Violation  of  ordinance  as  negligence,  in  action  for  injury  to  street 
railway  passenger.     Selma  Street  &  Suburban  Ry.  Co.  v.  Owen 
(Ala.),  p.  97.  vol.  25  (2  R  R  R). 
Vis  major,  wrongful  act,  neglect  or  default  of  carrier's  employees 
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cannot  be  treated  as  such.     Western  Maryland  R.  Co.  v.  Shivers 
(Md.),  p.  34,  vol.  40  (17  R  R  R).  ' 

Waiver  by  conductor  of  contract  provision  requiring  shipper  of 
stock  to  ride  in  caboose,  what  must  be  shown  to  establish,  in 
absence  of  evidence  of  express  authority  on  part  of  conductor. 
Illinois  Cent.  R.  Co.  v.  Jennings  (111.),  p.  15,  vol.  43  (20  R  R  R). 

Waiver  of  provision  of  contract  requiring  shipper  to  ride  in  ca- 
boose, question  for  jury  whether  conductor's  invitation  to  ride 
on  engine  was.  Illinois  Cent.  R.  Co.  v.  Jennings  (111.),  p.  15, 
V9I.  43  (20  R  R  R). 

Waiver  of  rule  reauiring  permit  to  ride  on  freight  train,  as  a  pas- 
senger, implied  from  continued  disregard.  Greenfield  v.  Detroit 
&  M.  Ry.  Co.  (Mich.),  p.  271,  vol.  31  (8  R  R  R). 

Waiver  of  rule  to  prevent  passengers  from  riding  on  front  plat- 
form of  street  car.  McDonough  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  p.  641,  vol.  43   (20  R  R   R). 

When  it  is  not  negligence  to  open  side  door  and  floor  door  of 
vestibuled  coach,  and  leave  them  open  till  station  is  reached. 
Union  Pac.  R.  Co.  v.  Brown  (Kan.),  p.  448,  vol.  43  (20  R  R  R). 

Where  action  is  brought  for  maltreatment  of  passenger  by  carrier, 
and  is  not  based  on  its  failure  to  make  connections  with  trains 
of  another  road,  an  instruction  that  railroad  companies  do  not 
guaranty  connections  is  not  reversible  error.  Latonr  v.  South- 
ern Ry.  (S.  Car.),  p.  379,  vol.  41   (18  R  R  R). 

Where  passenger  standing  on  running  board  of  street  car  was 
struck  by  another  car,  question  whether  carrier  was  negligent  in 
running  cars  so  close  together  was  for  the  jury.  Ft.  Wayne 
Traction  Co.  v,  Hardendorf  (Ind.),  p.  738,  vol.  38  (15  R  R  R). 

Whether  action  for  injury  to  passenger  on  contract  or  for  tort 
Chesapeake  &  N.  Ry.  v.  Hanmer  (Ky.),  p.  180,  vol.  25  (2  R 
R  R). 

Whether  statement  of  a  conductor  to  plaintiff,  desiring  to  board 
a  train,  that  "I  am  going;  you  had  better  get  on  the  train" — was 
a  warning  or  an  invitation  to  get  on,  was  a  question  of  fact  for 
the  jury,  and  not  to  be  determined  by  the  court  on  demurrer. 
Talbcrt  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  53,  vol.  40 
(17  R  R  R). 

While  "gross  negligence,"  as  used  in  Mass.  Rev.  Laws,  c.  Ill,  § 
267.  requires  something  more  than  mere  want  of  common  pru- 
dence, the  difference  is  one  of  degree,  and  the  term  is  satisfied  by 
proof  of  a  reckless  or  willful  disregard  of  consequences  on  the 
part  of  carriers  servants.  Spooner  v.  Old  Colony  St.  Ry.  Ca 
(Mass.),  p.   727,  vol.  42   (19   R   R  R). 

Who  Are  Passengers. 

Lake  Street  El.  R.  Co.  v.  Burgess  (111.),  p.  136.  vol.  30  (7  R  R  R). 
Alightccl  passenger  entitled  to   reasonable  time   to  leave  station 

premises;    and    intending    passengers    right    to    occupy   waitinjf 

room.     St.  Louis  Southwestern  Ry.  Co.  of  Texas  r.   Highnote 

(Tex.),  p.  41,  vol.  39   (16  R  R  R). 
Alighting  from   moving  street   car   without   paying   fare.     Dallas 

Rapid  Transit  Co.  v.  Payne  (Tex.),  p.  25,  vol.  38  (15  R  R  R). 
Alleged    passenger   on    freight    train    presumptively    a   trespasser. 

Purple  V.   Union   Pac.   R.  Co.    (C.   C.  A.),  p.   711,  vol.  26  (3  R 

R  R). 
Apparent  authority  of  trainmaster  to  take  passenger  on  freight 

train  binding  upon  carrier.     Dvsart  v.  Missouri,  K.  &  T.  Ry,  C)o. 

(C.  C.  A.),  p.  197,  vol.  31   (8  R  R  R). 
Authority  of  brakeman  to  allow  persons  to  ride  on  freight  car, 

instructions    not    warranted    by    evidence.      Missouri.    K.    &  T. 

Ry.   Co.  of  Tvxas  v.    HuflF   (Tex.),  p.  344,  vol.  36   (13  R  R  R)- 
Authority   of  brakeman    to   allow   person   to   ride   on   freight  car 

not  to  be  inferred  from   carrier's   knowledge  of  custom.     Mis- 
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souri,  K.  &  T.   Ry.  Co.  of  Texas  v.   Huff  (Tex.),  p.  344,  vol. 
36  (13  R  R  R). 

Boy  fifteen  j^ears  old,  who  pays  brakeman  of  passenger  train  to 
be  carried  to  certain  point,  and  is  told  to  ride  on  platforrn  of 
ba^sraRe  car,  to  j?et  off  at  all  stops,  and  to  keep  out  of  sight, 
and  who  follows  such  instructions,  is  not  a  passenger.  Men- 
denhall  v.  Atchison,  etc.,  R.  Co.  (Kan.),  p.  685,  vol.  29  (6  R 
R  R). 

Caretaker  accompanying  cattle.  Sprigg's  Adm*r  v.  Rutland  R. 
Co.   (Vt.),  p.   628,  vol.  40   (17  R   R  R). 

Child  riding  on  street  car  with  his  parent,  evidence  of  custom  of 
carrier  not  to  charge  fare  for  carriage  of  small  children  was 
competent.  Ball  v.  Mobile  Light  &  R.  Co.  (Ala.),  p.  614,  vol. 
41  (18  R  R  R). 

Complaint  insufficient  to  show  that  plaintiff  was  a  passenger. 
Birmingham  Ry.  &  Electric  Co.  v.  Mason  (Ala.),  p.  305,  vol. 
31  (8  R  R  R). 

Complaint  showed,  prima  facie,  that  plaintiff  was  a  passenger. 
Citizens'  St.  R.  Co.  v.  Jolly  (Ind.),  p.  175,  vol.  31  (8  R  R  R). 

Construction  of  section  10,039,  c.  47,  Ann.  St.  1903.  Fremont, 
etc.,  R.  Co.  V.  Hagblad  (Neb.),  p.  226,  vol.  38  (15  R  R  R). 

Contract  of  carriage,  statement  of  company's  superintendent,  who 
was  on  car  after  arriving  at  intermediate  point,  where  car 
stopped,  that  he  would  tell  conductor  on  next  car  to  pick 
plaintiff  up,  did  not  constitute  a  contract  to  carry  him  to  the 
end  of  the  line.  Braymer  ^^  Seattle,  R.  &  S.  Ry.  Co.  (Wash.), 
p.  31,  vol.  36   (13   R  R   R). 

Correctness  of  instruction  as  to  person's  being  a  passenger. 
Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.),  p.  630, 
vol.  25  (2  R  R  R). 

Court  properly  confined  plaintiff's  recovery  to  section  2864  Mo. 
Rev.  St.  1899,  as  the  deceased  brakeman,  for  whose  death 
the  action  was  brought,  was  a  servant  engaged  with  others  in 
operating  and  managing  the  train.  Anderson  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  p.  696.  vol.  43  (20  R  R  R). 

Drover's  pass,  "bona  fide  employees"  meant  persons  actually  in 
charge  of  stock,  though  they  had  never  been  employed  by 
shipper  before  the  occasion  in  question.  Weaver  v.  Ann  Arbor 
R.  Co.   (Mich.),  p.  603,  vol.  39   (16  R  R  R). 

Drover's  pass,  evidence  warranted  finding  that  deceased  was 
placed  in  charge  of  cattle  by  shipper.  Weaver  v.  Ann  Arbor 
R.   Co.   (Mich.),  p.   603,  vol.  39   (16  R  R  R). 

Employee  riding  to  and  from  work  as  a  passenger.  Carswell  v, 
Macon,  D.  &  S.  R.  Co.  (Ga.),  p.  833,  vol.  32  (9  R  R  R). 

Employees  riding  free  when  off  duty.  Simmons  v.  Oregon  R. 
Co.  (Ore.),  p.  896,  vol.  27  (4  R  R  R). 

Essentials  of  relationship.  Simmons  v.  Oregon  R.  Co.  (Ore.), 
p.  896,  vol.  27   (4  R  R  R). 

Express  messengers  are  not.  Long  v.  Lehigh  Valley  R.  Co. 
(C.  C.  A.),  p.  508.  vol.  35  (12  R  R  R). 

Failure  to  pay  second  street  car  fare.  Hudson  v.  Lynn  &  B.  R. 
Co.  (Mass.),  p.  622,  vol.  36  (13  R  R  R). 

Holder  of  return  coupon  of  ticket  purchased  from  defendant, 
while  at  depot  to  take  train.  Chicago  &  A.  R.  Co.  v.  Walker 
(111.),  p.  596,  vol.  41  (18  R  R  R). 

H  a  mistake  is  made  by  the  conductor  of  the  first  car  issuing  a 
transfer,  and  the  passenger  presents  the  transfer  to  the  con- 
ductor of  the  second  car  and  gives  a  reasonable  explanation 
of  the  mistake  of  the  conductor  of  the  first  car,  the  conductor 
of  the  second  must  at  his  peril  determine  whether  the  pas- 
senger is  entitled  to  ride  upon  the  transfer,  notwithstanding 
it  does  not  upon  its  face  show  such  right.  Georgia  Ry.  & 
Electric  Co.  v.  Baker  (Ga.),  p.  789,  vol.  43  (20  R  R  R). 
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Instruction  sufficiently  required  the  jury  to  find  that  deceased 
was  a  passenger  at  the  time  of  the  accident.  Anderson  z:  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  p.  696,  vol.  43  (20  R  R  R). 

Insufficiency  of  evidence  to  show  that  deceased  was  a  passenger. 
Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex,),  p.  630, 
vol.  25  (2  R  R  R). 

Insufficiency  of  petition  to  show  relation,  under  Nebraska  stat- 
ute. Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.),  p.  226,  vol.  38 
(15  R  R  R). 

Intoxicated  person  unable  to  look  after  himself  and  unattended, 
scope  of  conductor's  authority  to  accept  as  a  passenger.  Price 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.),  p.  534,  vol.  39  (16 
R  R  R). 

It  was  not  essential,  in  order  to  authorize  the  submission  of  the 
case  to  the  jury,  to  show  by  positive  or  direct  evidence  that 
deceased  was  a  passenger  at  the  time  of  the  collision,  or  that 
it  was  his  purpose  to  continue  his  journey.  Anderson  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  p.  696,  vol.  43  (20  R  R  R). 

Liability  for  injury  to  person  accepted  as  passenger  by  conductor 
having  apparent  authority.  Spence  v.  (Chicago,  R.  I.  &  P.  Ry- 
Co.  (Iowa),  p.  822,  vol.  26  (3  R  R  R). 

Mail  clerk.  Southern  Pac.  Co.  v.  Cavin  (C.  C.  A.),  p.  803,  vol. 
43  (20  R  R  R). 

No  presumption  of  authority  on  part  of  brakeman  to  allow  per- 
son to  ride  on  freight  car.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  V.  HuflF  (Tex.),  p.  344,  vol.  36   (13  R  R  R). 

One  entering  train  with  understanding  with  conductor  not  to 
pay  fare  a  trespasser.  Purple  v.  Union  Pac.  R.  Co.  (C.  C.  A), 
p.  711,  vol.  26  (3  R  R  R). 

One  riding  on  ticket  procured  at  reduced  rate  by  false  repre- 
sentation to  the  effect  that  she  was  a  student  at  a  certain  school 
was  not  a  passenger.  Fitzmaufice  v.  New  York,  N.  H.  &  H. 
R.  R.   (Mass.),  p.  635,  vol.  43  (20  R  R  R). 

One  riding  on  train  prohibited  from  carrying  passengers  a  tres- 
passer. Purple  V.  Union  Pac.  R.  Co.  (C.  C.  A.),  p.  711,  vol.  26 
(3  R  R  R). 

One  walking  on  side  track  from  depot  to  train  on  main  track,  in 
order  to  take  passage  on  such  train,  was  a  passenger.  Illinois 
Cent.  R.  Co.  v.  Proctor  (Ky.),  p.  531,  vol.  41  (18  R  R  R). 

One,  who  has  paid  his  fare,  riding  on  freight  train  with  consent 
of  conductor  is  a  passenger.  Crawleigh  v.  Galveston,  H.  &  S. 
A.  Ry.  Co.   (Tex.),  p.  "630,  vol.  25  (2  R  R   R). 

On  the  issue  whether  plaintiff  was  a  passenger,  he  could  testify 
with  reference  to  his  belief  as  to  his  right  to  ride  on  the 
train.  Fitzgibbon  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p. 
680,  vol.  29   (6  R  R  R). 

Passenger,  after  he  alighted,  was  a  mere  licensee  when  he  fell 
down  stairway  in  depot  building,  to  whom  carrier  did  not  owe 
the  duty  of  keeping  depot  doors  shut,  but  only  that  of  keepinjr 
the  way  free  from  dangers.  Quantz  z>.  Southern  Ry.  Co.  (N- 
Car.),  p.  259,  vol.  38  (15  R  R  R). 

Passenger  failing  to  leave  train  because  of  carrier's  failure  to 
awaken  him.  Bass  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  (Mich.), 
p.  600,  vol.  41  (18  R  R  R). 

Passenger  who  has  purchased  ticket  to  certain  point,  but  who, 
on  reaching  such  point,  decides  to  go  further,  need  not.  in 
order  to  preserve  his  protection  as  a  passenger,  alight  from 
the  train  and  then  re-enter,  nor  expressly  notify  the  conductor 
of  his  purpose  to  continue  his  journey.  Anderson  z\  Missouri 
Pac.  Ry.  Co.  (Mo.),  p.  696.  vol.  43  (20  R  R  R). 

Paymaster  traveling  on  business  of  his  office  not  a  passenger 
within  meaning  of  accident  insurance  policv.  Travelers'  Ins. 
Co.  V.  Austin  (Ga.),  p.  433,  vol.  28  (5  R  R  R). 
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Person  approachinji:  street  car  with  intention  to  board.  Duch- 
emin  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  679,  vol.  36  (13 
R  R  R). 

Person  assisting:  passeng^er  to  board  train  not  a  trespasser. 
Morrow  v.  Atlanta  &  C.  Air  Line  Ry.  Co.  (N.  Car.),  p.  290, 
vol.  33  (10  R  R  R). 

Person  boarding::  car  inside  car  barn  was  not  a  passenjjer. 
KrocRcr  v.  Seattle  Electric  Co.  (Wash.),  p.  689,  vol.  39  (16 
R  R  R). 

Person  boarding  street  car,  by  mistake,  which  was  only  going 
to  the  stables,  was  riot  a  passenger,  and  was  entitled  to  only 
ordinary  care  in  the  starting  of  the  car.  Robertson  v.  Boston 
&  N.  St.  Ry.  Co.  (Mass.),  p.  123,  vol.  42  (19  R  R  R). 

Person  contracting  for  transportation  on  special  train  going  to 
and  from  wreck  had  no  right  to  action  ex  delicto  against 
company  for  breach  of  contract  to  furnish  him  return  trans- 
portation. Du  Bose  V.  Louisville  &  N.  R.  Co.  (Ga.),  p.  727, 
vol.  38   (15  R  R  R). 

Person  entering  station  and  purchasing  ticket  with  intention 
of  taking  passage  on  train  soon  to  arrive.  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Holloway  (Kan.),  p.  648,  vol.  40  (17  R  R  R). 

Person  injured  while  attempting  to  board  moving  train.  South- 
ern Ry.  Co.  V.  Johnson  (Ala.),  p.  58,  vol.  43  (20  R  R  R). 

Person  intending  to  take  passage  on  street  car  was  not  a  pas- 
sengeF.  Foster  v.  Seattle  Electric  Co.  (Wash.),  p.  640,  vol. 
36  (13  R  R  R). 

Person,  not  member  of  excursion  party,  on  an  excursion  train 
believing  that  conductor  knew  he  was  not  a  member,  but  had 
a  right  to  accept  him  as  a  passenger.  Fitzgibbon  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  p.  680,  vol.  29  (6  R  R  R). 

Person  on  freight  train,  because  misinformed  by  track  super- 
intendent, was  not  a  passenger.  Garlich  v.  Northern  Pac.  Ry. 
Co.   (C.  C.  A.),  p.  460,  vol.  36  (13  R  R  R). 

Person  on  platform  after*  alighting  from  train.  Pittsburgh,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Gray  (Ind.),  p.  120,  vol.  27    (4  R  R  R). 

Person  riding  by  permission  of  brakeman,  with  knowledge  that 
he  had  no  right  to  grant  such  permission,  not  a  passenger. 
Mendenhall  v.  Atchison,  etc.,  R.  Co.  (Kan.),  p.  685,  vol.  29  (6 
R  R  R). 

Person  riding  on  coal  car  under  agreement  with  brakeman.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  HuflF  (Tex.),  p.  344,  vol. 
36  (13  R  R  R). 

Person  riding  on  freight  train.  Simmons  v.  Oregon  R.  Co. 
(Ore.),  p.  896,  vol.  27  (4  R  R  R). 

Person  riding  on  freight  train  engine  by  invitation  of  engineer 
and  with  knowledge  of  conductor  was  not.  Radley  v.  Co- 
lumbia Southern  R.  Co.  (Ore.),  p.  153,  vol.  35  (12  R  R  R). 

Person  riding  on  freight  train  under  arrangement  with  con- 
ductor, in  violation  of  rule  known  to  both,  is  not  a  passenger. 
Greenfield  v.  Detroit  &  M.  Ry.  Co.  (Mich.),  p.  271,  vol.  31  (8 
R  R  R). 

Person  riding  on  hand  car  by  invitation  of  section  foreman  is 
not  a  passenger.  Rathbone  v.  Oregon  R.  Co.  (Ore.),  p.  511, 
vol.  24  (1  R  R  R). 

Person  riding  on  illegal  pass.  McNeill  v.  Durham  &  C.  R.  Co. 
(N.  Car.),  p.  647,  vol.  36  (13  R  R  R). 

Person  riding  on  outside  vestibule  of  crowded  street  car  before 
he  was  seen  by  conductor.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Bynum  (Ala.),  p.  683,  vol.  36  (13  R  R  R). 

Person  riding  upon  drover's  pass.  Weaver  v.  Ann  Arbor  R. 
Co.   (Mich.),  p.  603,  vol.  39  (16  R  R  R). 

Person  signaling  street  car.  Carvey  v.  Rhode  Island  Co.  (R.  I.), 
p.  30,  vol.  38  (15  R  R  R). 
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Person  standin^^  on  a  narrow  space  after  alighting.  Chicago 
Terminal  Transfer  R.  Co.  v.  Schmelling  (111.),  p.  298,  vol.  23 
(5  R  R  R). 

Person  traveling  on  freight  train  on  stock  shipper's  pass. 
Chicago,  B.  &  Q.  R.  Co.  v,  Troyee  (Neb.),  p.  350,  vol.  42  (19 
R  R  R). 

Person  waiting  for  train  at  station.  Pendleton's  Adm'r  r.  Rich- 
mond F.  &  P.  R.  Co.  (Va.),  p.  73,  vol.  42  (19  R  R  R). 

Person  walking  along  platform  to  take  next  seat  in  street  car, 
after  assisting  aged  companion  to  board  car.  Haselton  v. 
Portsmouth.  K.  &  Y.  St.  Ry.  (N:  H.),  p.  705,  vol.  29  (6 
R  R  R). 

Person  who  had  gone  to  station  with  intention  to  take  passage, 
and  directed  by  station  agent  as  to  where  to  board  train,  but 
iitjured  while  wrongfully  riding  on  engine  by  invitation  of 
engineer.  Radley  v.  Columbia  Southern  R.  Co.  (Ore.),  p. 
153,  vol.  35  (12  R  R  R). 

Person  who  intended  to  take  train  not  due  for  hour  or  so,  and 
who  had  purchased  no  ticket,  was  not  a  passenger  while  writ- 
ing in  office  of  station  room  by  permission  of  station  agent, 
where  he  was  assaulted  by  such  agent  in  an  altercation  be- 
tween them  over  a  private  matter;  and  Miss.  Code  1892,  §  4313, 
requiring  railroad  companies  to  furnish  suitable  reception 
rooms  and  to  protect  passengers  from  offensive  conduct,  had 
no  application.  Andrews  v,  Yazoo  &  M.  V.  R.  Qo,  (Miss.), 
p.  587,  vol.  39   (16  R  R  R). 

Presumption,  that  person  riding  on  freight  train  is  a  trespasser, . 
rebuttal.     Dysart  v.  Missouri,  K.  &  T.  Ry.  Co.   (C.  C.  A.),  p. 
197,  vol.  31  (8  R  R  R). 

Prospective  passenger,  person  at  station  too  soon  is  not.  Fre- 
mont, etc.,  R.  Co.  V.  Hagblad  (Neb.),  p.  226,  vol.  38  (15  R 
RR). 

Prospective  passenger,  sufficiency  of  allegation  to  show  relation, 
under  Nebraska  statute.  Fremont,  etc.,  R.  Co.  v,  Hagblad 
(Neb.),  p.  226,  vol.  38   (15  R  R  R). 

Prospective  passengers,  who  are.  Holcombe  v.  Southern  Ry. 
Co.   (S.  Car.),  p.  482,  vol.  31  (8  R  R  R). 

Prospective  passenger,  when  person  at  station  becomes  one. 
Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.),  p.  226,  vol.  38  (15 
R  R  R). 

Question  for  jury  whether  prospective  passenger  walking  on 
bridge  was  a  trespasser  or  licensee.  Chicago  Terminal  Trans- 
fer Co.  V.  Gruss  (III.),  p.  704,  vol.  28  (5  R  R  R). 

Railway  postal  clerks.  Illinois  Cent.  R.  Co.  z'.  Porter  (Tenn.), 
p.  686,  vol.  43  (20  R  R  R). 

Relation  of  carrier  and  passenger  did  not  exist  between  plaintiff 
and  the  initial  carrier  after  the  train  left  its  road.  McDonald 
V.  Central  R.  Co.  of  New  Jersey  (N.  J.),  p.  58,  vol.  42  (19 
R  R  R). 

Relation  of  passenger  and  carrier  is  created  by  contract,  and 
does  not  necessarily  arise  from  mere  fact  that  person  runs 
toward  a  moving  street  car  to  get  on  board.  Chicago  Union 
Traction  Co.  v.  O'Brien  (111.),  p.  95,  vol.  42  (19  R  R  R). 

Right  of  passenger  to  leave  train  on  account  of  business  or  cu- 
riosity. Chicago,  R.  I.  &  P.  Ry.  Co.  v,  Sattler  (Xcb.),  p.  6S8. 
vol.  26  (3  R  R  R). 

Right  to  rely  on  apparent  authority  of  conductor  of  freight  train 
to  receive  and  carry  passengers.  Simmons  v.  Oregon  R.  & 
Xav.  Co.  (Ore.),  p.  280,  vol.  28  (5  R  R  R). 

Right  to  Hde  on  ^street  car  to  which  passenger  had  been  trans- 
ferred was  in  no  sense  a  gratuity.  Georgia  Ry.  &  Electric 
Co.  V,  Baker  (Ga.),  p.  789,  vol.  43  (20  R  R  R). 

Shipper  of  stock  reciuired  to  ride  in  caboose.  Illinois  Cent  R- 
Co.  V.  Jennings   (111.),  p.  15,  vol.  43   (20  R  R  R). 
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Shipper's  employee  accompanin^  live  stock,  application  of  stat- 
ute relieving:  railroad  from  liability  for  injuries  to  any  person 
not  a  passenjjer.  Rowdin  v.  Pennsylvania  R.  Co.  (Pa.),  p.  672, 
vol.  36  (13  R  R  R). 

Shipper's  employee  a  passenger,  so  as  not  to  be  a  fellow  servant 
of  the  engineer  of  the  train.     Holmes  v.  Birmingham  Southern 

-     R.  Co.  (Ala.),  p.  815,  vol.  36  (14  R  R  R). 

Small  child  riding  on  street  car  with  his  mother,  without  paying 
fare.  Ball  v.  Mobile  Light  &  R.  Co.  (Ala.),  p.  614,  vol.  41 
(18  R  R  R). 

Sufficiency  of  finding  to  preclude  supreme  court  from  finding, 
as  matter  of  law,  that  plaintiff  was  passenger  when  injured, 
and  defendant  failed  to  exercise  due  •  care  for  her  safety. 
Weeks  v.  Chicago  &  N.  W.  Ry.  Co.  (111.),  p.  426,  vol.  28  (5 
R  R  R). 

Sufficiency  of  proof  or  relation  where  plaintiff's  testimony,  that 
he  lost  his  street  car  transfer  when  injured  by  falling  trolley 
pole,  was  uncontradicted.  Chicago  City  Ry.  Co.  v.  Carroll 
(111.),  p.  35.  vol.  34  (11  R  R  R). 

Termination  of  relation  between  street  car  passenger  and  car- 
rier. Conroy  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  384,  vol. 
42  (19  R'R  R). 

Transferring  from  one  street  car, to  another.  Walger  v.  Jersey 
City,  H.  &  P.  St.  Ry.  Co.  (N.  J.),  p.  226,  vol.  37  (14  R  R  R). 

Waiver  of  right  to  insist  that  person  in  special  street  car  char- 
tered by  another  was  not  a  passenger.  McCarter  v.  Greenville 
Traction  Co.  (S.  Car.),  p.  5,  vol.  40  (17  R  R  R). 

When  a-  finding  that  deceased  was  not  a  passenger  is  properly 
sustained.  Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.), 
p.   630,  vol.  25  (2  R  R  R). 

Where  deceased,  at  the  time  of  a  collision,  was  in  the  coach  used 
by  defendant  railroad  for  the  purpose  of  transporting  passen- 
gers, his  residence  being  at  a  distant  point  where  his  family 
was,  and  the  train  having  started  to  carry  such  passengers  as 
were  on  to  other  points  of  destination  along  its  lin^i,  the  pre- 
sumption was  that  deceased  was  lawfully  in  the  coach.  An- 
derson V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  696,  vol.  43  (20  R 
R   R). 

Whether  person  intending  to  become  a  passenger  was  a  tres- 
passer while  crossing  a  trestle,  by  invitation  of  the  conductor, 
in  order  to  reach  a  train,  was  a  question  for  the  jury.  Chi- 
cago Terminal  Transfer  Co.  v.  Kotoski  (111.),  p.  530,  vol.  28 
(5  R  R  R). 
Window  falling  on  passenger,  insufficiency  of  evidence  of  negli- 
gence.    Faulkner  v.  Boston  &  M.  R.  R.   (Mass.),  p.  217,  vol.  38 

(15  R  R  R). 

CATTLE. 

See  STOCK,  INJURIES  TO. 

CATTLE  GUARDS. 

Sec  STOCK,  INJURIES  TO. 

Application  of  Mississippi  statute  requiring  construction  of  cattle 
guards.  Gibbons  v.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  p.  345,  vol. 
28   (5   R  R  R). 

Care  required  in  providing,  under  Indiana  Statute.  Pennsylvania 
Co.  V.  Newby  (Ind.),  p.  190,  vol.  38  (15  R  R  R). 

Damages  could  not  be  recovered  for  breach  of  covenant  to  main- 
tain where  there  was  no  loss  occasioned  by  such  breach.  Doug- 
lass V.  Ohio  River  R.  Co.  (W.  Va.),  p.  430,  vol.  27  (4  R  R  R). 

Degree  of  care  required  in  maintaining.  Campbell  v.  Iowa  Clent. 
Ry.  Co.  (Iowa),  p.  601,  vol.  35  (12  R  R  R). 
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Merely  nominal  damages  could  be  recovered  for  breach  of  cove- 
nant to  maintain  where  no  loss  was  occasioned  thereby.  Doug- 
lass V.  Ohio  River  R.  Co.  (W.  Va.),  p.  430,  vol.  27  (4  R  R  R). 

Mere  speculative  and  conjectural  estimates  of  profits  which  might 
have  been  made,  had  there  not  been  breach  of  covenants  to 
maintain  cattle  guard,  are  not  a  legitimate  basis  upon  which  to 
fix  damages.  Douglass  v.  Ohio  River  R.  Co.  (\V.  Va.),  p.  430,. 
vol.  27  (4  R  R  R). 

Sufficiency  of  was  a  question'  for  jury.  Campbell  v.  Iowa  Cent. 
Ry.  Co.   (Iowa),  p.  601,  vol.  35  (12  R  R  R). 

Under  Michigan  statute,  sufficiency  of  cattle  guard  of  a  kind  pre- 
scribed by  railroad  commissioner,  and  which  is  in  good  con- 
dition, cannot  be  questioned.  Clement  v.  Pere  Marquette  R.  Co. 
(Mich.),  p.  212,  vol.  37   (14  R   R  R). 

Usage  of  other  companies  immaterial  where  question  is  as  to  care 
required  in  providing.  Pennsylvania  Co.  v.  Newby  (Ind.),  p. 
190,  vol.  38  (15  R  R  R). 

CERTIORARI. 

See  EMINENT  DOMAIN. 

CHANGE  OF  GRADE. 

See  CROSSINGS:  RAILROADS  IN  STREETS. 

CHARTERS. 

See  RAILROADS;  RAILROADS  IN  STREETS. 

CHECKS. 

See  BAGGAGE. 

CHILDREN. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  DEATH 
BY  WRONGFUL  ACT;  FENCES;  IMPUTED  NEGLI- 
GENCE; INJURIES  TO  PROPERTY;  NEGLIGENCE; 
PERSONAL  INJURIES;  RAILROADS  IN  STREETS; 
TRESPASSERS;  WITNESSES. 
Actions. 

Failure  to  allege  manumission  by  father,  in  action  for  injury  to 
son.  Illinois  Cent.  R.  Co.  v.  Henon  (Ky.),  p.  145,  vol.  26  (3 
R  R  R). 

Judgment  in  wife's  name  where  father  dies  pending  action  by 
him  for  injuries  sustained  by  minor  son.  Kelly  v.  Pittsburg 
&  B.  Traction  Co.  (Pa.),  p.  811,  vol.  30  (7  R  R  R). 

Limitation  applicable  to  action  for  injury  to  infant  brought  by 
him  after  attaining  majority.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  z/.  Scarborough  (Tex.),  p.  608,  vol.  26  (3  R  R  R). 

Application  of  Pennsylvania  statute,  giving  wife  equal  right  with 
father  to  custody  and  service  of  minors.  Kelly  v.  Pittsburg 
&  B.  Traction  Co.  (Pa.),  811,  vol.  30  (7  R  R  R). 

Right  of  action  by  mother  under  Washington  statute  for  death 
of  child.     Clark  v.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  755,  vol. 

•     27  (4  R  R  R). 

Assumption  That  Child  Will  Avoid  Danger. 

Duty  of  motorman  seeing  children  near  track  at  crossing.  For- 
restal  v.  Milwaukee  Electric  Ry.  &  Light  Co.  (Wis.),  p.  814, 
vol.  34  (11  R  R  R). 

Engineer  has  no  right  to  assume  that  child  ZYi  years  of  age, 
running  across  depot  platform  in  direction,  of  track,  will  stop 
before  crossing  it.  Livingston  v.  Wabash  R.  Co.  (Mo.),  p.  686, 
vol.  28  (5  R  R  R). 

Evidence  showed  negligence  on  part  of  motorman  in  not  stop- 
ping car  when  child  was  seen  approaching  track.  Indianapolis 
St.  Ry.  Co.  V.  Schomberg  (Ind.),  p.  627,  vol.  37  (14  R  R  R). 
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Negligence  on  part  of  motorman  in  failing  to  anticipate  danger 
of  child  approaching  street  car  track.  Cameron  v.  Duluth- 
Superior  Traction  Co.  (Minn.),  p.  632,  vol.  37  (14  R  R  R). 
Right  of  motorman  to  assume  that  child  seven  years  old  will 
exercise  care.  Citizens'  St.  R.  Co.  v,  Hamer  (Ind.),  p.  9,  vol. 
25  (2  R  R  R).  ... 

Right  of  motorman  to  presume  that  children  on  track  will  avoid 
danger.  Jett  v.  Central  Electric  Ry.  Co.  (Mo.),  p.  227,  vol.  34 
(11  R  R  ). 

Boy  fifteen  years  old,  who  pays  brakeman  of  passenger  tram  to 
be  carried  to  certain  point,  and  is  told  to  ride  on  platform  of 
baggage  car,  to  get  off  at  all  stops,  and  to  keep  out  of  sight, 
and  who  follows  such  instructions,  is  not  a  passenger.  Menden- 
hall  V.  Atchison,  etc.,  R.  Co.  (Kan.),  p.  685,  vol.  29  (6  R  R  R). 

Burden  of  proving  exercise  of  proper  care  by  motorman  to  avoid 
injuring  child  seen  near  track.  Jacksonville  Electric  Co.  v. 
Adams  (Fla.),  p.  295,  vol.  43  (20  R  R  R).  ' 

Burden  of  proving  that  boy  was  injured  while  attempting  to  res- 
cue his  brother  from  being  crushed  in  turntable.  Thomason  v. 
Southern  Ry.  Co.  (C.  C.  A.),  p,  804,  vol.  24  (1  R  R  R). 

Care  due  child  trespassing  on  railroad  premises.  Ellington  v. 
Great  Northern  Ry.  Co.  (Minn.),  p.  174,  vol.  42  (19  R  R  R). 

Care  required  of  motorman  to  avoid  injuring  child  approaching 
track.  Indianapolis  St.  Ry.  Co.  v.  Schomberg  (Ind.),  p.  627, 
vol.  37  (14  R  R  R). 

Care  required  of  motorman  to  prevent  injury  to  child  seen  near 
track.  Jacksonville  Electric  Co.  v.  Adams  (Fla.),«  p.  295,  vol. 
43  (20  R  R  R). 

Child  injured  by  reason  of  its  own  act  in  setting  fire  to  powder, 
while  trespassing  in  a  secluded  part  of  defendant's  premises, 
certain  instruction  as  to  defendant's  duties  ^and  rights  with 
respect  to  storing  and  keeping  powder  was  proper.  Chambers 
V,  Milner  Coal  &  Ry.  Co.  (Ala.),  p.  277,  vol.  43  (20  R  R  R). 

Child  injured  by  reason  of  its  own  act  in  setting  fire  to  powder, 
while  trespassing  in  a  secluded  part  of  defendant's  premises, 
no  recovery  on  ground  of  willful,  wanton,  or  reckless  conduct. 
Chambers  v.  Milner  Coal  &  Ry.  Co.  (Ala.),  p.  277,  vol.  43  (20 
R  R  R). 

Child  injured  in  railroad  yard  where  posted  notices  warned  people 
to  keep  off  track,  effect  of  mere  proof  that  children  were  in  the 
habit  of  playing  on  or  near  track  on  railroad's  responsibility, 
where  it  was  not  shown  that  its  employees  knew  the  child  was 
on  the  track.  Katzinski  v.  Grand  Trunk  Ry.  Co.  (Mich.),  p. 
381,  vol.  40  (17  R  R  R). 

Child  killed  by  street  car,  plaintiff's  evidence  justified  ruling  that 
he  could  not  recover.  Murphy  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  p.  838.  vol.  40   (17  R  R   R), 

Child,  too  young  to  be  chargeable  with  con||-ibutory  negligence, 
as  a  trespasser  on  tracks.  Nashville,  etc.,  Ry.  Co.  v.  Harris 
(Ala.),  p.  562,  vol.  37  (14  R  R  R). 

Contributory  Negligence. 

Christensen  v.  Oregon  Short  Line  R.  Co.  (Utah),  p.  121,  vol.  39 
(16  R  R  R);  Citizens'  St.  R.  Co.  v.  Hamer  (Ind.),  p.  9,  vol. 
25  (2  R  R  R);  Cleveland,  etc.,  Ry.  Co.  v.  Miles  (Ind.),  p.  536, 
vol.  34  (11  R  R  R);  Colomb  v.  Portland  &  B.  St.  Ry.  (Me.), 
p.  293,  vol.  43  (20  R  R  R) ;  Di  Frisco  v.  Wilmington  City 
Ry.  Co.  (Del.),  p.  478,  vol.  34  (11  R  R  R);  Dubiver  v.  City 
&  S.  Ry.  Co.  (Ore.),  p.  660,  vol.  33  (10  R  R  R);  Fishburn  v. 
Burlington  &  N.  W.  Ry.  Co.  (Iowa),  p.  444,  vol.  39  (16  R  R  R); 
Goldstein  v.  People's  Ry.  Co.  (Del.  Super.  Ct.),  p.  529,  vol. 
42  (19  R  R  R);  Louisville  Ry.  Co.  v.  Esselman  (Ky.),  p.  627, 
vol.  43  (20  R  R  R);  Parker  v.  Washington  Electric  St.  Ry. 
Co.   (Pa.),  p.  610,  vol.  34  (11  R  R  R). 
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Act  of  ten-year-old   child,   in   crossing  track   in   front  of  street 

car,   could   hardly   be   regarded   otherwise   than    a   result  of  a 

sudden,  unthinking  impulse,  or  of  a  reckless  daring.     Colomb 

V.  Portland  &  B.  St.  Ry.     (Me.),  p.  293,  vol.  43  (20  R  R  R). 
Age   and   intelligence   of  boy   11   years  old  to   be    considered  in 

determining    issue    of    contributory    negligence.      Missouri,   K. 

&  T.  Ry.  Co.  of  Texas  v.  Scarborough   (Tex.),  p.  608,  vol.  26 

(3   R  R   R). 
Boy  about  11  years  old  \vas  not  guilty  of  negligence  per  se  in 

attempting  to  board  train  of  slowly  moving  street  cars.    Chi- 
cago Union  Traction  Co.  v.  Lundahl  (UK),  p.   15,  vol.  39  (16 

R   R  R). 
Boy  twelve  years  old  a  conscious  trespasser  on  train  so  as  lo 

be   responsible    for   his   own   negligence.     Wilson   f. .  Atchison, 

etc.,  Ry.  Co.  (Kan.),  p.  664,  vol.  29   (6  R  R  R). 
Boy    16   years    of   age    not    incapable    of   sufficient    discretion   to 

avoid  extending  part  of  person  beyond  car   line.     Benedict  t. 

Minneapolis    &    St.    L.    R.    Co.    (Minn.),    p.    701,    vol.    26    (3 

R   R   R). 
Burden  of  proving  where  boy  11   years   of  age  was  injured  by 

projection  from  car  while   standing  hear  track.     Missouri.  K. 

&  T.  Ry.  Co.  of  Texas  v.  Scarborough  (Tex.),  p.  608,  vol.  26 

(3  R  R  R). 
Care    required    of    boy    fifteen    years    old.      Dubiver   v.    City   & 

Suburban  Ry.  Co.  (Ore.),  p.  451,  vol.  36  (13  R  R  R). 
Care    required    of    boy    sixteen   years    old.      Mitchell    v.    Illinois 

Cent.  R.  Co.  (La.),  p.  240,  vol.  32  (9  R  R  R). 
Care  required  of  child,   about   eight  years  old  for  its  own  pro- 
tection.    Rohloff  V.  Fair  Haven  &  W.  R.  Co.  (Conn.),  p.  154, 

vol.  38  (15  R  R  R). 
Care  required,  of  child,  for  its  own  protection,  while  playing  on 

buildinp-    material    stacked    in    street.      Louisville    Ry.    Co.   r. 

Esselman   (Ky.),  p.  627,  vol.  43  (20  R  R  R). 
Care  required  of  child  non  sui  juris  to  avoid  street  car.     Indian- 
apolis   St.    Ry.    Co.    V.    Schomberg    (Ind.),    p.    627,    vol.   37   (14 

R   R   R). 
Care    required   of   child    six   years    old    for   her   own    protection. 

Hcinzle  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  p.  107,  vol.  36  (13 

R   R  R). 
Care  required  of  children.     Anderson  v.   Central  R.  Co.  of  New 

Jersey  (X.  J.),  p.  51,  vol.  30  (7  R  R  R). 
Care    required    of    children    generally    a    question    for    the   jury. 

Parker    v.    Washington    Electric    St.    Ry.    Co.    (Pa.),    p.   610, 

vol.  34  (11  R  R  R). 
Care    required    of   parents.      Corbett   v.    Oregon    Short    Line  R- 

Co.  (Utah),  p.  736,  vol.  30  (7  R  R  R). 
Child  about  eight  years  old  may  be  guilty  of.     RohloflF  v.  Fair 

Haven  &  W.  J.  Co.  (Conn.),  p.  154,  vol.  38  (15  R  R  R). 
Child  between  7  and  14  years  of  age  is  prima  facie  incapable  of 

exercising  judgment.     Birmingham  Ry.,  L.   &   P.  Co.  v.  Jones 

(Ala.),  p.   568,  vol.   43    (20   R   R   R). 
Child  five  years  of  age,  after  being  rescued,  going  into  burning 

house,      Birmingham    Ry.,     Light    &    Power    Co.    r.    Hinton 

(Ala.),  p.  173,  vol.  40  (17  R  R  R). 
Child's  capacity  to  apprehend  danger,  question  for  jury.     Kelly 

V.  Pittsburg  &  B.  Traction  Co.  (Pa.),  p.  811,  vol.  30  (7  R  R  R). 
Child   seven   years   old   iniured   by   street   car   incapable   of  con- 
tributory negligence.     Vogel  v.   North  Jersey  St.   R.   Co.  (N' 

J.),  p.  654,  vol.  30  (7  R  R  R). 
Child    seven   years    old    injured    by    street    car    while    trying  to 

avoid  another  car.     Citizens'  St.  R.  Co.  v.  Hamer  (Ind.),  p.  5. 

vol.  25   (2  R  R  R). 
Child  seven  years  old  too  young  to  apprehend  danger  from  rid- 
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ing  on  turntable.     Edgington  v.   Burlington,   C.   R.   &  N.   Ry. 
Co.  (Iowa),  p.  249,  vol.  27  (4  R  R  R). 

Child  twenty-five  months  old  cannot  be  chargeable  with.  O'Brien 
V.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  p.  462,  vol.  32  (9  R  R  R). 

Child  21  months  old  cannot  be  chargeable  with.  Carney  v. 
Concord  St.  Ry.  (N.  H.).  p.  307,  vol.  34  (11  R  R  R). 

Child  under  five  years  old  cannot  be  chargeable  with  contrib- 
utory negligence.  Eskildsen  v.  City  of  Seattle  (Wash.),  p. 
549,  vol.  30  (7  R  R  R). 

Child  under  seven  years  of  age  incapable  of  contributory  negli- 
gence. Chicago  City  Ry.  Co.  v.  Tuohy  (111.),  p.  1,  vol.  27  (4 
R  R  R);  Illinois  Cent.  R.  Co.  v.  Jernigan  (111.),  p.  535,  vol.  28 
(5  R  R  R). 

Child  was  not  guilty  of  negligence  in  attempting  to  cross  track 
in  front  of  approaching  street  car.  Cameron  v.  Duluth-Su- 
perior  Traction  Co.  (Minn.),  p.  632,  vol.  37  (14  R  R  R). 

Conduct  of  father  in  leaving  boy  eight  years  of  age  unattended 
at  railway  station  barred  recovery  for  loss  of  services  oc- 
casioned by  injury  sustained  on  track.  St.  Louis,  etc.,  Ry. 
Co.  z^.  Colum  (Ark.),  p.  807.  vol.  34  (11  R  R  R). 

Contributory  negligence  of  boy  in  running  along  side  of  train. 
Fezler  v.  Willmar  .&  S.  F.  Ry.  Co.  (Minn.),  p.  174,  vol.  24  (1 
R  R  R). 

Contributory  negligence  of  father,  sufficiency  of  allegation  of, 
under  N.  Car.  Code,  §  2260,  in  action  by  father  as  administra- 
tor of  his  deceased  infant  child,  to  recjover  for  its  death.  Davis 
V,  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  163,  vol.  41  (18  R  R  R). 

Demurrers  to  pleas  setting  up  contributory  negligence,  in  action 
by  an  administratrix  for  death  of  child,  on  the  ground  that 
they  do  not  aver  that  "plaintiff"  had  sufficient  discretion  are 
properly  overruled.  Chambers  v.  Milner  Coal  &  Ry.  Co. 
(Ala.),  p.  277,  vol.  43  (20  R  R  R). 

Direction  of  verdict  in  action  for  injury  to  boy.  Anderson  v. 
Central  R.  Co.  of  New  Jersey  (N.  J.),  p.  51,  vol.  30  (7  R  R  R). 

Effect  of  contributory  negligence  of  children.  Rowe  v.  Central 
of  Georgia  Ry.  Co.  (Ga.),  p.  937,  vol.  27  (4  R  R  R). 

Effect  of  infancy  of  plaintiff.  Nashville,  etc.,  R.  Co.  v.  Harris 
(Ala.),  p.  562,  vol.  37  (14  R  R  R). 

Eight  year  old  child  trying  to  cross  track  in  front  of  approach- 
ing street  car.  Poland  v.  Union  R.  Co.  (R.  I.),  p.  648,  vol.  35 
(12  R  R  R). 

Evidence  of  custom  of  other  boys  to  play  on  crossing  where 
minor  was  killed.  Williams  v.  Southern  Ry.  (S.  Car.),  p.  604, 
vol.  35  (12  R  R  R). 

Father  allowing  eleven  year  old  son  to  stroll  alone  on  street. 
Enright  v.  Pittsburg  Junction  R.  Co.  (Pa.),  p.  717,  vol.  30  (7 
R  R  R). 

Father's  contributory  negligence  available  as  a  defense,  in  ac- 
tion by  administrator  of  deceased  infant  to  recover  for  its 
death.  Davis  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  163,  vol. 
41  (18  li  R  R). 

Girl  eleven  years  of  age  and  boy  of  about  nine,  in  walking  on 
street  railway  tracks  without  looking  for  cars,  are  guilty  of 
contributory  negligence.  Jett  v.  Central  Electric  Ry.  Co. 
(Mo.),  p.  227,  vol.  34  (11  R  R  R). 

Harmless  error  in  instructing  as  to.  Givens  v.  Louisville  & 
N.  R.  Co.   (Ky.),  p.  11,  vol.  30  (7  R  R  R). 

If  conduct  of  child  of  tender  years  was  proximate  cause  of  its 
death,  no  recovery  can  be  had  therefor.  Goldstein  v.  People's 
Ry.  Co.  (Del.  Super.  Ct.),  p.  529,  vol.  42  (19  R  R  R). 

Implied  admissions  of  plaintiff's  brother  properly  admitted  in 
evidence.  Givens  v.  Louisville  &  N.  R.  Co.  (Jfy.),  p.  11, 
vol.  30  (7  R  R  R). 

ID— 25 


386  GENERAL  INDEX 

CHILDREN— Continued. 

Incapacity  of  child  non  sui  juris  must  be  pleaded.  Citizens* 
St.  R.  Co.  V,  Hamer  (Ind.),  p.  9,  vol.  25  (2  R  R  R). 

Instruction  failing  to-  state  facts  in  reference  to  defendant's  neg- 
ligence. Citizens'  St.  R.  Co.  v,  Hamer  (Ind.),  p.  9,  vol.  25  U 
R  R  R). 

Instruction,  in  action,  for  death  of  ten  year  old  child,  that,  if 
the  jury  believe  he  was  of  sufficient  intelligence  to  know  the 
danger,  verdict  should  be  for  defendant,  was  proper,  where, 
had  an  adult  acted  as  he  tiid,  he  would  have  been  guilty  of 
contributory  negligence.  Chambers  v.  Milner  Coal  &  Ry. 
Co.   (Ala.),  p.  277,  vol.  43   (20  R   R  R). 

It  cannot  be  said,  as  matter  of  law,  that  because  a  minor  is  sui 
juris  he  should  have  exercised  the  same  degree  of  prudence 
and  judgment  as  an  adult.  Dubiver  v.  City  &  S.  Ry.  Co. 
(Ore.),  p.  660,  vol.  33   (10  R  R  R). 

Mere  capacity  of  child  under  14  years  of  age  to  know  danger 
is  not  necessarily  sufficient  to  make  him  guilty  of  contrib- 
utory negligence  in  doinfj  a  thing  which  would  be  negligence 
in  an  adult.  Birmingham  Ry.,  L.  &  P.  Co.  v,  Jones  (Ala.), 
p.  568,  vol.  43  (20  R  R  R). 

Negligence  of  custodian  of  child,  father's  agent,  prevents  re- 
covery in  action  by  father.  Richmond,  F.  &  P.  R.  Co.  r. 
Martin's  Adm'r   (Va.),  p.  435,  vol.  36   (13  R   R   R). 

Negligence  of  motorman  in  failing  to  stop  car  as  affected  by 
contributory  negligence  of  child  seven  years  old  injured  by  it 
Citizens'  St.  R.  Co.  v.  Hamer  (Ind.),  p.  9,  vol.  25  (2  R  R  R). 

Negligence  of  parents,  in  permitting  four  year  old  boy  to  go 
alone  upon  streets,  was  not  imputable  to  him.  Jacksonville 
Electric  Co.  v.  Adams  (Fla,),  p.  295,  vol.  43  (20  R  R  R). 

Negligence  of  parent  of  six  year  old  child  in  allowing  him  to 
cross  street  car  tracks  with  boy  eleven  years'  not  imputable 
to  child.  Chicago  City  Ry.  Co.  v.  Tuohy  (111.),  p.  1,  vol.  27  (4 
R  R   R). 

Non  sui  juris.  St.  Louis,  etc.,  Ry.  Co.  v.  Colum  (Ark.),  p.  307, 
vol.  34  (11  R  R  R). 

Not  negligence  as  matter  of  law,  for  child  six  and  one-half 
years  of  age  to  cross  street  car  tracks.  McDermott  v.  Boston 
Elevated  Ry.  Co.  (Mass.),  p.  379,  vol.  32  (9  R  R  R). 

Of  boy  assisting  passenger  in  jumping  from  moving  train. 
Oxsher  v.  Houston,  E.  &  W.  T.  Ry.  Co.  (Tex.),  p.  727.  vol. 
26  (3  R  R  R). 

Of  boy  fifteen  years  of  age,  where  collision  between  vehicle  he 
was  driving  and  street  car,  duty  as  to  instructions.  Dubiver 
V.  City  &  Suburban  Ry.  Co.  (Ore.),  p.  451,  vol.  36  (13  R  R  R). 

Of  boy  ten  years  old  in  attempting  to  climb  over  train  ob- 
structing crossing,  Todd  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.), 
p.  37,  vol.  25  (2  R  R  R). 

Of  child  about  eight  years  old  in  running  in  front  of  moving^ 
street  car  prevented  recovery  for  its  death,  there  being  no 
proof  that  injury  was  wantonly  inflicted.  Rohloff  v.  Fair 
Haven  &  W.  R.  Co.  (Conn.),  p.  154,  vol.  38  (15  R  R  R). 

Of  father  in  action  for  death  of  son.  Cleveland,  A.  &  C.  Ry. 
Co.  V.  Workman   (Ohio),  p.  551,  vol.  27  (4  R  R  R). 

Of  father,  in  permitting  child  of  tender  years  to  go  on  railroad 
track  unattended,  effect  of  in  action  by  father  for  death  of 
child.  St.  Louis  Southwestern  Ry.  Co.  v.  Cochran  (i^rk.), 
p.  798,  vol.  41  (18  R  R  R).       . 

Overruling  of  demurrers  to  pleas  of  contributory  negligence,  in 
an  action  for  death  of  child,  was  harmless,  plaintiff  having 
got  the  benefit  of  the  principle  claimed  as  to  necessity  of 
pleading  and  proving  requisite  intelligence  of  the  child  in  the 
charge.  Chambers  v,  Milner  Coal  &  Ry.  Co.  (Ala.),  p.  277, 
vol.  43  (20  R  R  R). 
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Parents  of  child  injured  by  street  car  were  not  negligent  in 
entrusting  it  to  older  sister.  Cameron  v.  Duluth-Superior 
Traction  Co.   (Minn.),  p.  632,  vol.  37  (14  R  R  R). 

Presumption  of  due  care  on  part  of  minor.  Dubiver  v.  City 
&  S.  Ry.  Co.  (Ore.),  p.  660,  vol.  32  (10  R  R  R). 

Proximate  cause  of  injury  to  boy  riding  on  street  car  by  per- 
mission of  motorman  was  his  attempt  to  alight -from  moving 
car  at  motorman's  direction,  and  not  the  act  of  the  motorman 
in  permitting  him  to  ride  on  the  front  platform.  Denison  & 
S.  Ry.  Co.  V.  Carter  (Tex.),  p.  129,  vol.  37  (14  R  R  R). 

Question  for  jury  where  boy  was  injured  while  crossing  street 
car  tracks.  Campbell  v.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.), 
p.  248,  vol.  32   (9  R  R  R). 

Question  for  jury  where  child  seven  years  old  was  injured  by 
street  car.  Citizens'  St.  R.  Co.  v.  Hamer  (Ind.),  p.  9,  vol.  25 
(2  R  R  R). 

Street  railways  not  liable  for  death  of  child  caused  by  its  con- 
duct in  running  suddenly  and  unexpectedly  upon  track  5  to 
10  feet  ahead  of  a  rapidly  moving  electric  car.  Miller  v.  St. 
Charles  St.  R.  Co.  (La.),  p.  460,  vol.  39  (16  R  R  R).     . 

Sufficiency  of  evidence  to  show  capacity  of  child  to  exercise 
care  for  its  own  safety.  Chicago  City  Ry.  Co.  v.  Tuohy 
(III.),  p.  1,  vol.  27  (4  R  R  R). 

Sufficiency  of  evidence  to  show  contributory  negligence  of  youth 
16  years  of  age  riding  with  head  extended  from  sides  of  mov- 
ing train.  Benedict  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.), 
p.  701,  vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  to  show  that  boy  injured  by  train  was 
capable  of  contributory  negligence.  Givens  v.  Louisville  & 
N.  R.  Co.  (Ky.),  p.  11,  vol.  30  (7  R  R  R). 

The  fact  that  a  street  car  should  have  been  seen  by  child  seven 
years  old  injured  by  it  was  one  to  be  considered.  Citizens* 
St.  R.  Co.  V.  Hamer  (Ind.),  p.  9,  vol.  25  (2  R  R  R). 

Where  child  of  sufficient  age  and  capacity  is  allowed  to  properly 
travel  unattended  in  a  public  way  used  in  part  by  electric 
cars,  in  the  street,  it  is  contributory  negligence  on  his  part 
if  he  unreasonably,  intelligently,  and  intentionally  runs  into 
danger.  Murphy  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  838, 
vol.  40  (17  R  R  R). 

Where  minor  was  injured  while  jumping  from  a  moving  street 
car,  by  the  direction  of  the  motorman,  as  plaintiff  claimed, 
an  ordinance  making  it  a  misdemeanor  to  jump  from  a  mov- 
ing street  car  was  admissible  in  evidence.  Denison  &  S.  Ry. 
Co.  V.  Carter  (Tex.),  p.  129,  vol.  37  (14  R  R  R). 
Crossing  signals,  failure  to  give  was   not   cause   of  child   coming 

on    track,   where   it   appeared   that   she   walked   along   track   to- 
wards train  after  seeing  it.     Nashville,   etc.,    Ry.   Co.  v.   Harris 

(Ala.),  p.  562,  vol.  37  (14  R  R  R). 

Damages. 

Cost  of  maintenance  to  be  considered  in  action  for  death  of 
boy.  Snyder  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  p.  283, 
vol.  28  (5  R  R  R). 

Evidence  of  father's  occupation  and  earnings  admissible  on  pre- 
sumption that  injured  child  would  follow  father's  vocation. 
Fish  burn  v,  Burlington  &  N.  W.  Ry.  Co.  (Iowa),  p.  444,  vol. 
39  (16  R  R  R). 

Father    cannot    recover    for    his    own    mental    suffering    due    to 

*  personal  iniuries  sustained  by  his  son.  Bube  v.  Birmingham 
Ry.,  Light  &  Power  Co.  (Ala.),  p.  380,  vol.  36  (13  R  R  R). 

In  action  by  father  as  next  friend  for  personal  injuries  to  his 
child,  an  instruction  authorizing  verdict  for  permanent  impair- 
ment of  the  child's  earning  capacity  and  for  medical  attend- 
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ance  is  not  erroneous,  the  father  being  estopped  thereby  from 
asserting!:  a  claim  for  loss  of  services  during  the  infancy  of 
the  child  and  for  medical  expenses.  Louisville  Ry.  Co.  r. 
Esselman  (Ky.),  p.  627,  vol.  43  (20  R  R  R). 

Instruction,  in  action  for  death  of  boy,  as  to  probable  earnings 
not  erroneous  as  invading  province  of  jury.  Snyder  v.  Lake 
Shore  &  M,  S.  Ry.  Co.  (Mich.),  p.  283,  vol.  28  (5  R  R  R). 

Loss  of  services  and  society  as  elements  of  damages,  in  action 
for  death  of  child.  Corbett  v.  Oregon  Short  Line  R.  Co. 
(Utah),  p.  736.  vol.   30   (7   R  R   R). 

Measure  of  damages  for  death  of  child.  Texas  &  P.  Ry.  Co.  r. 
Harby  (Tex.),  p.  602,  vol.  25  (2  R  R  R). 

Measure  of  damages  for  death  of  child,  instructions.  Corbett 
V.  Oregon  Short  Line  R.  Co.  (Utah),  p.  736,  vol.  30  (7  R  R  R). 

Measure  of  damages  in  action  for  death  of  boy.  Snyder  v.  Lake 
Shore  &  M.  S.  Ry.  Co.   (Mich.\  p.  283,  vol.  28  (5  R  R  R). 

Parents  of  infant  are  not  entitled  to  recover  damages  for  mental 
pain  and  anguish  occasioned  by  the  mutilation  of  the  dead 
body  of  such  infant.  Long  v.  Chicago,  R.  L  &  P.  Ry.  Co. 
(pkl.),  p.   589,  vol.   43   (20   R   R   R). 

Presumption  of  loss  in  action  by  father  for  death  of  son.  Chi- 
cago &  E.  L  R.  Co.  V.  Huston  (III.),  p.  141,  vol.  26  (3  R  R  R). 

Probable  expense  of  education  to  be  considered  in  action  for 
death  of  boy.  Snyder  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.), 
p.  283,  vol.  28   (5  R  R  R). 

Recovery  for  physical  suflFering  and  loss  of  earning  capacity. 
Delaware,  L.  &  W.  R.  Co.  v.  Devore  (C.  C.  A.),  p.  300,  vol.  27 
(4  R  R  R).  .  . 

Right  to  recover  for  impairment  of  earning  capacity  of  minor. 
Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbuhl  (Neb.),  p.  35,  vol.  28 
(5  R  R  R). 

Special  aptitude  of  deceased  for  certain  business  may  be  con- 
sidered in  determining  earning  capacity  of  boy.  Snyder  r. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  p.  283.  vol.  28  (5 
R  R  R). 

Statute  of  Alabama,  providing  for  the  recovery  by  the  father 
for  the  death  of  his  minor  son,  not  applicable  where  the  son 
merely  sustains  personal  injuries.  Bube  v.  Birmingham  Ry.» 
Light  &  Power  Co.   (Ala.),  p.  380.  vol.  36   (13  R  R  R). 

Two  hundred  and  fifty  dollars  not  grossly  inadequate  for  death 
of  boy  between  11  and  12  years  of  age.  Snyder  ?'.  Lake  Shore 
&  M.  S.  Ry.  Co.  (Mich.),  p.  283,  vol.  28  (5  R  R  R). 

Where  father,  suing  as  the  next  friend  of  his  infant  child  for 
injuries  to  the  child,  seeks  to  recover  for  impairment  of  the 
child's  capacity  to  labor  and  for  medical  attendance,  an  in- 
struction authorizing  verdict  for  permanent  impairment  of 
the  child's  earning  power  and  for  medical  attendance  is  not 
erroneous,  the  father  being  estopped  from  asserting  a  claim 
for  loss  of  service  during  the  infancy  of  the  child  and  for 
medical  expenses.  Louisville  Ry.  Co.  v.  Esselman  (Ky.),  P- 
627,  vol.  43   (20  R  R  R). 

Degree  of  Care. 

Care  due  boy  under  cars,  attempting  to  recover  his  hat,  who 
was  a  trespasser  in  the  railroad"  yards.  Wagner  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  p.  749,  vol.  37  (14  R  R  R). 

Care  due  child  trespassing  on  railroad  track.  Nashville,  etc., 
Ry.   Co.  V.    Harris    (Ala.),   p.   562,  vol.   37   (14    R   R   R). 

Care  due  to  avoid  injuring  children.  RohloflF  x\  Fair  Haven  & 
W.  R.  Co.   (Conn.),  p.  154,  vol.  38   (15  R  R  R). 

Care  required  in  securing  turntables.  Chicago,  B.  &  Q.  R.  Co. 
V.  Krayenbuhl   (Neb.),  p.  35,  vol.  28  (5  R  R  R). 

Care    required    of   engineer    upon    seeing   a    small    child   running 


GENERAL  INDEX  389 

CHILDREN— Continued. 

across  depot  platform  in  direction  of  track,  in  apparent  fright. 
Livingston  v.  Wabash  R.  Co.  (Mo.),  p.  686,  vol.  28  (5  R  R  R). 

Care  required  of  person  stacking  building  material  in  street  to 
prevent  stack  from  being  dangerous  to  children.  Louisville 
Ry.  Co.  V.  Esselman  (Ky.),  p.  627,  vol.  43  (20  R  R  R). 

Care  required  of  railroad  company  at  point  where  children  have 
been  habitually  permitted  to  board  and  ride  upon  trains. 
Ashworth  v.  Southern  Ry.  Co.  (Ga.),  p.  679,  vol.  28  (5  R  R  R). 

Care  required  of  railroad  company  at  point  where  children  have 
been  permitted,  without  objection,  to  board  and  ride  train, 
erroneous  instruction.  Ashworth  v.  Southern  Ry.  Co.  (Ga.), 
p.  679,  vol.  28  (5  R  R  R). 

Care  required  of  those  in  charge  of  street  cars  to  prevent  in- 
juries to  children.  Gorman  v.  Louisville  Ry.  Co.  (Ky.),  p. 
803,  vol.  29   (6  R  R  R). 

Child  of  company's  tenant,  who  rented  tenement  adjoining  com- 
pany's car  barn,  was  at  most  a  mere  licensee  while  playing 
on  the  roof  of  the  barn,  to  whom  defendant  owed  no  duty 
except  to  refrain  from  wanton  injury  or  from  setting  a  trap 
for  him.  Dalin  v.  Worcester  Consol.  St.  Ry.  Co.  (Mass.), 
p.  476,  vol.  39  (16  R  R  R). 

Degree  of  care  required  of  those  having  charge  of  dangerous 
explosives,  to_  prevent  .injury  to  others,  must  be  commensu- 
rate with  the  dangerous  nature  of  the  article,  and  is  greater  and 
more  exacting  as  respects  young  children.  Mattson  v.  Min- 
nesota &  N.  W.  R.  Co.  (Minn.),  p.  502,  vol.  39  (16  R  R  R). 

Duty  to  child  trespassing  on  street  car.  Monehan  v.  South 
Covington  &  C.  St.  Ry.  Co.  (Ky.),'p.  671,  vol.  35  (12  R  R  R). 

Harmless  error  in  instructing  .as  to  care  required  of  trainmen 
where  injury  to  child  on  track  could  not  have  been  avoided. 
Combs  V.  Georgia  R.  &  Banking  Co.  (Ga.),  p.  35,  vol.  28  (5 
R  R  R). 

Ordinances  of  city,  permitting  an  owner  engaged  in  construct- 
ing a  building  to  appropriate  a  part  of  the  adjacent  street  for 
the  storage  of  materials,  does  not  relieve  the  owner  from 
the  exercise  of  such  ordinary  care  in  placing  the  material  as 
may  be  required  by  a  due  regard  for  the  safety  of  children 
in  the  habit  of  playing  in  the  street.  Louisville  Ry.  Co.  v. 
Esselman  (Ky.),  p.  627,  vol.  43   (20  R  R  R). 

Torpedoes   left    by   railroad    employees     on     track,     street,    rail- 
road  was    liable    where    child    picked    it    up    and    exploded    it. 
Merscehel  v.  Louisville  &  N.  R.  Co.   (Ky.).  p.  829,  vol.  39   (16 
R  R  R). 
Duty  to  warn  children  of  danger  of  going  on  trains.     St.  Louis 

S.  W.  Ry.  Co.  V.  Abernathy  (Tex.),  p.  246.  vol.  27  (4  R  R  R). 
Dynamite,   evidence   was   sufficient   to   justify  jury   in   finding  that 

it   was  obtained  from  defendant's  premises,  that   defendant  neg- 
ligently permitted  it  to  remain  thereon  exposed  and  unguarded, 

and  that  the  children  were  not  guilty  of  contributory  negligence. 

Mattson  v.  Minnesota  &  N.  W.   R.   Co.   (Minn.),  p.  502,  vol.  39 

(16  R  R  R). 

Evidence. 

Admission    of   children   as   evidence.     Chicago    City    Ry.    Co.   v. 

Tuohy  (111.);  p.  1,  vol.  27  (4  R  R  R). 
As    to   cheerfulness    of   boy    eight    years    old   was    irrelevant,    in 

action  for  his  death.     Di   Frisco  v.  Wilmington   City  Ry.   Co. 

(Del.);  p.  478,  vol.  34  (11  R  R  R). 
Competency   of   circumstantial   evidence   to   overcome   engineer's 

testimony  that  he  did  not  see  child  on  track  in  time  to  avoid 

injuring  it.     Gregory  v,  Wabash  R.  Co.  (Iowa),  p.  457,  vol.  38 

(15  R  R  R). 
Custom  of  children  to  trespass  on  street  cars  at  certain  point, 


390  GENERAI,  INDEX 

CHILDREN— Continued. 

in  action  for  injury* to  trespassing  child.     Monehan  v.  South 
CovinRton  &  C.  St.  Ry.  Co.  (Ky.),  p.  671,  vol.  35  (12  R  R  R). 

Declarations  of  engineer  acting  in  sport  as  res  gestae,  in  action 
for  frijfh'tenin^  child  by  blowing  off  steam.  Alserver  v.  Min- 
neapolis &  S.  L.   R.  Co.   (Iowa),  p.  587,  vol.  24   (1   R  R  R). 

Evidence  as  to  extent  of  boy's  injury  in  action  by  father.  Illinois 
Cent.  R.  Co.  v.  Henon  (Ky.),  p.  145,  vol.  26  (3  R  R  R). 

Evidence  that  boy  had  20  cents  was  admissible,  where  the  ques- 
tion was  whether  his  companion  was  passenger  or  trespasser 
when  killed  while  attempting  to  board  street  car.  Chicago 
Union  Traction  Co.  v.  Lundahl  (111.),  p.  15,  vol.  39  (16  R  R  R). 

Evidence  that  father  gave  son  car  fare,  in  action  for  injury 
sustained  by  latter  while  crossing  track  to  board  car.  Chicago 
&  K.  I.  R.  Co.  V.  Huston  (111.),  p.  141,  vol.  26  (3  R  R  R). 

Evidence  that  people  trespassed  on  standing  cars  on  a  similar 
occasion  not  sufficient  evidence  that  company  had  notice  that 
any  one  was  on  such  cars  on  the  occasion  in  question.  Jordan 
V.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  -p.  397,  vol.  36  (13 
R  R  R). 

Manifestations  of  pain  by  child  of  six.  Fishburn  v.  Burlington 
&  N.  W.  Ry.  Co.  (Iowa),  p.  444,  vol.  39  (16  R  R  R). 

Res  gestae  in  action  by  father  for  injury  to  minor  son.  Illinois 
Cent.  R.  Co.  v.  Henon  (Ky.),  p.  145,  vol.  26  (3  R  R  R). 

Res  gestae,  statements  of  injured  child  eight  years  of  age,  made 
while  being  taken  from  beneath  car,  were.  Di  Prisco  v.  Wil- 
mington City  Ry.  Co.  (Del.),  p.  478.  vol.  34  (11  R  R  R). 

•That  locus  in  quo  was  a  place  frequented  by  a  great  many  small 
boys  was  admissible  to  show  that  it  was  a  thronged  place. 
Di  Prisco  v.  Wilmington  City  Ry.  Co.  (Del.),  p.  478,  vol.  34  (11 
R  R  R). 

Whistle  not  sounded  after  engineer  saw  child  two  years  old  on 
track,  evidence  admissible  to  show.  Gregory  v.  Wabash  R. 
Co.  (Iowa),  p.  457,  vol.  38  (15  R  R  R). 

Fences. 

Liability  for  injury  to  boy  on  track  as  affected  by  failure  to 
fence.  Fezler  v.  Willmar  &  S.  F.  Ry.  Co.  (Minn.),  p.  174, 
vol.  24  (1  R  R  R). 

Liability  for  injuries  to  boy  received  in  crossing  tracks,  after 
passing  through  freight  yard,  as  affected  by  failure  to  fence 
between  tracks  and  freight  yard,  or  between  yard  and  street, 
under  Mass.  statute  requiring  railroad  companies  to  fence 
roads  to  prevent  entrance  of  cattle.  Byrnes  v.  Boston  &  M. 
R.  R.  (Mass.),  p.  600,  vol.  26  (3  R  R  R). 

Imputed  Negligence. 

Imputed  negligence  of  parent  barring  recovery  where  unattended 
child  was  injured  while  on  railroad  track.     Cotter  v.  Lynn  & 

B.  R.  R.  (Mass.).  p.  710,  vol.  27  (4  R  R  R). 

In  action  by  child  non  sui  juris  for  his  personal  injuries,  con- 
tributory negligence  of  his  parents  will  not  prevent  recovery. 
Mattson  v.  Minnesota  &  N.  W.  R.  Co.  (Minn.),  p.  502,  vol.  39 
(16  R  R  R). 

Negligence  of  driver  was  not  imputable  to  infant  not  quite  H 
years  of  age,  riding  with  him,  and  injured  in  a  crossing 
accident.  Hampel  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  p.  732, 
vol.  37  (14  R  R  R). 

Negligence  of  father  and  mother  in  not  discovering  train  im- 
putable  to   chiW,     Delaware,  L.   &  W.   R.   Co.  v.   Devore  (C. 

C.  A.),  p.  300,  vol.  27   (4  R  R   R). 

Negligence  of  mother  could  not  prevent  recovery  for  injury  to 
child  thrown  from  car  by  sudden  jolt,  as  the  latter  was  "with- 
out fault.  Nashville  R.  R.  v.  Howard  (Tenn.),  p.  75,  vol.  37 
(14  R  R  R). 
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NesrliRence  of  parent  attributable  to  child,  in  action  for  benefit 
of  child.  Eskildsen  v.  City  of  Seattle  (Wash.),  p.  549,  vol.  30 
(7  R  R  R). 
Nejfli^ence  of  parent  will  bar  action  by  him  for  loss  of  services 
of  his  child  non  sui  juris  from  latter's  personal  injuries,  but 
not  an  action  by  the  infant.  Mattson  v,  Minnesota  &  N.  W. 
R.   Co.    TMinn.),  p.   502,  vol.   39    (16  R  R  R). 

Infancy,  effect  on  relations  between  parties.  Atlanta  &  W.  P. 
R.  Co.  V.  West  (Ga.).  p.  548,  vol.  37  (14  R  R  R). 

Infant  trespasser  caused  by  order  or  threat  of  motorman  to  jump 
or  fall  from  danf^erous  position  on  front  platform  of  moving 
car,  company  liable.  Goldstein  v.  People's  Ry.  Co.  (Del.  Super. 
Ct.),  p.  529,  vol.  42  (19  R  R  R). 

Injury  to  child  ordered  to  jump  from  moving  car  by  motorman, 
negligence  was  question  for  jury.  Goldstein  v.  People's  Ry.  Co. 
(Del.  Super.  Ct.),  p.  529,  vol.  42  (19  R  R  R). 

Insuflriciency  of  evidence  of  negligence  where  trespassing  child 
was  injured  by  explosion  of  torpedo  on  track.  Louisville  &  N. 
R.  Co.  V.  Hart  (Ky.),  p.  521,  vol.  28  (5  R  R  R). 

Insufficiency  of  evidence  of  negligence  with  respect  to  child  tres- 
passing on  right  of  wav.  Louisville  &  N.  R.  Co.  v.  Logsdon's 
AdmV  (Ky.).  p.  637,  vol.  35   (12  R  R  R). 

Insufficiency  of  evidence  to  show  wanton  or  intentional  negligence 
where  children  were  injured  by  torpedoes  on  track.  Hughes  v, 
Boston  &  M.  R.  R.  (N.  H.),  p.  194,  vol.  27  (4  R  R  R). 

Liability  a  question  for  jury  where  children  were  attracted  by 
wood  pile  near  track,  and  one  of  them  was  shaken  from  it  by 
passing  train.  Kansas  City,  etc.,  R.  Co.  v.  Matson  (Kan.),  p. 
675.  vol.  35  (12  R  R  R). 

Liability  for  injuries  to  children  caused  by  failure  to  .prevent 
them  from  trespassing  on  train.  St.  Louis  S.  W.  Ry.  Co.  v. 
Abernathy  (Tex.),  p.  246,  vol.  27  (4  R  R  R). 

Liability  for  injury  to  child  sustained  on  attractive  and  dangerous 
premises.  Louisville  Ry.  Co.  v.  Esselman  (Ky.),  p.  627,  vol.  43 
/20  R  R  R). 

Liable  for  injurv  to  minor  permitted  to  ride  on  street  car  by 
motorman,  without  authority,  in  consideration  of  certain  serv- 
ices. Denison  &  S.  Ry.  Co.  v.  Carter  (Tex.),  p.  129,  vol.  37  (14 
R  R  R). 

Liability  for  injury  to  trespassing  boy,  injured  when  jumping 
from  train,  as  aflFected  by  failure  of  trainmen  to  remonstrate 
with  boys  in  the  habit  of  boarding  pnd  jumping  from  trains. 
Wilson  V.  Atchison,  etc.,  Ry.  Co.  (Kan.),  p.  664,  vol.  29  (6 
R  R  R). 

Liabilitv  for  killincr  of  boy  making  short  cut  to  circus  showing  in 
railroad  vard.  Clark  v.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  755, 
vol.  27   r4  R  R  R). 

Liability  for  malicious  act  of  brakeman  in  ordering  boy  from 
moving  freight  car.  Williams  v.  Southern  Ry.  in  Kentucky 
(Kv.),  p.  732,  vol.  30  (7  R  R  R). 

Liabilitv  for  permitting  infant  to  leave  train  before  reaching  des- 
tination where  condtjctor  oromised  to  put  her  off  at  destina- 
tion. Louisville  &  N.  R.  Co.  v.  Jordan  (Ky.),  p.  268,  vol.  25  (2 
R  R  R). 

Liabilitv  for  wanton  act  of  en^rineer  in  frightening  child  bv  blow- 
ing off  steam.  Alsever  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa), 
o.  587.  vol.  24  (1   R  R  R). 

Liabilitv  to  father  for  nerson-jl  iniurie«?  of  son  emoloved  without 
former's  consent.  Illinois  Cent.  R.  Co.  v.  Henon  (Kv.),  p.  145, 
vol    26  (3  R   R  R). 

Liphilitv  where  bov  steplinp-  ride  was  caught  and  lectured.  ?nd 
throut'h  fright  collided  with  car.  Palmi<?pno  v.  New  Orleans 
City  R.  Co.  (La.),  p.  753,  vol.  27  (4  R  R  R). 
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Lookouts. 

Care  required  of  motorman  in  looking  out  for  children.    Sample 
V.  Consolidated  Light  &  Ry.  Co.   (W.  Va.),  p.  380,  vol.  24  (1 
R  R  R). 
Duty  of  engineer  to  look  out  for  children  on  track.     Texas  & 

P.  Ry.  Co.  V.  Harby  (Tex.),  p.  602,  vol.  25  (2  R  R  R). 
Duty    to    look   for   children   trespassing    under    cars    in   railroad 
yards.     Wagner  v.  Chicago  &  N.  W.  Ry.  Co.   (Iowa),  p.  749, 
vol.  37  (14  R  R  R). 
Duty    to    look    for    trespassing    children    under    train    on   switch 
track.     Flores  v.  Atchison,  etc.,  R.  Co.   (Tex.),  p.  709,  vol.  24 
(1  R  R  R). 
Failure  to  see  three  year  old  child  on  track,  and  to  stop  train, 
by   the   use   of  ordinary   care,  in   time   to  avoid  accident,  may 
render  the   railroad  liable.     Louisville  &   N.   R.   Co.  v.  LoRS- 
den's  AdmV  (Ky.),  p,  756,  vol.  34  (11  R  R  R). 
Liability   for   negligence   of   engineer   in   failing   to   see  child  on 
railroad  bridge.     Texas  &  P.  Ry.  Co.  v.  Harby  (Tex.),  p.  602, 
vol.  25  (2  R  R  R). 
Mere   fact   that   trainmen   do   not   know   that   children   are  tres- 
passing on  train,   will   not   relieve   company  from   liability  for 
injuries    to    them.      St.    Louis    S.    W.    Ry.    Co.    v.    Abernathy 
(Tex.),  p.  246,  vol.  27   (4   R  R  R). 
Negligence  in  running  over  child  on  street  railway  track.    Jones 

V.  United  Traction  Co.   (Pa.),  p.  395,  vol.  24  (1  R  R  R). 
Negligence  of  engineer  in  failing  to  see  child  on   track  in  time 
to    avoid    accident.      Texas    &    P.    Ry.    Co.    v.    Harby    (Tex.), 
p.  602,  vol.  25   (2   R  R  R). 
No  duty  with   respect  to  children  trespassing  on  track.     Louis- 
ville &  N.  R.  Co.  V,  Logsdon's  Adm'r  (Ky.),  p.  637,  vol.  35  (12 
R  R  R). 
Right  to  assume   that  no   children   are   playing  about  or  under 
cars.     Wagner  v.   Chicago   &  N.  W.   Ry.   Co.    (Iowa),  p.  789, 
vol.  34  (11  R  R  R). 
Street   railway   not   bound   to   so    guard   its   cars   as    to  prevent 
tresoassing   children   from   getting   on   or    off   while   car  is  in 
motion.     Goldstein  v.   People's    Ry.   Co.    (Del.   Super.   Ct.),  p. 
529,  vol.  42   (19  R  R  R). 
Motorman's   knowledge    of   danger   of   children    on    track   was  for 
the  jury.     Jett  v.  Central  Electric  Ry.  Co.   (Mo.),  p.  227,  vol.  34 
(11  R  R  R). 
Negligence  of  city,  in  suffering  dangerous  place  in  railroad  track 
in    street,    rendering   company    liable    for   injury   to    child   guilty 
of    contributory   negligence,   because    company's    negligence   was 
proximate  cause.     Eskildsen  v.   City  of  Seattle   (Wash.),  p.  549, 
vol.  30   (7  R   R   R). 
Negligence  of  father  in  allowing  child  twenty-five  months  of  age 
to  escape  to  railroad  track,  while  he  was  splitting  wood,  was  a 
question    for    the    jury.      O'Brien    v.    Wisconsin    Cent,    Ry.    Co. 
(Wis.),  p.  462,  vol.  32   (9   R   R  R). 
Negligence,  sufiiciency  of  evidence  of,  in  action  for  death  of  boy 
about  11  years  old,  killed  while  attempting  to  board   street  car. 
Chicago  Union  Traction  Co.  v.  Lundahl  (111.),  p.  15,  vol.  39  (16 
.    R  R  R). 

Parents'  right  of  action  for  death  of  child.  Jett  v.  Central  Elec- 
tric Ry.  Co.  (Mo.),  p.  227,  vol.  34  (11  R  R  R). 
Prima  facie  evidence  of  negligence  in  action  for  injury  to  boy 
sustained  while  he  was  attempting  to  climb  over  train  obstruct- 
ing crossing.  Todd  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  p.  37, 
vol.  25  (2  R  R  R). 
Proxirnate  cause  of  injury  to  plaintiff's  child  was  the  act  of  plain- 
tiff in  placing  in  an  insecure  position  a  panel  of  defendant's 
snow   fence,   which   had   fallen    down    by    reason    of   defendant's 
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nejfligence  in  constructing  or  maintaining  the  fence.  Fishburn 
v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  p.  768,  vol.  36  (13  R  R  R). 

Proximate  cause  where  child  was  injured  through  negligence  of 
city  in  suffering  dangerous  place  to  remain  in  street.  Eskildsen 
V.  City  of  Seattle  (Wash.),  p.  549,  vol.  30  (7  R  R  R). 

Question  for  jury  as  to  the  negligence  of  motorman  where  child 
was  injured'  on  track.  Koenig  v.  Union  Depot  R.  Co.  (Mo.), 
p.  655,  vol.  30   (7  R   R  R). 

Question  for  jury  whether  injuries  to  child  struck  by  street  car 
were  caused  by  negligence.  Xolder  v.  McKeesport,  W.  &  D. 
Ry.  Co.   (Pa.),  p.  396,  vol.  24  (1  R  R  R). 

Question  for  jury  whether  negligence  in  failing  to  stop  train  to 
avoid  injuring  boy  playing  on  side  of  stationary  car.  0'l3onnell 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (Xeb.),  p.  701,  vol.  27  (4  R  R  R). 

Question  for  jury  whether  torpedo  injuring  boy  was  placed  on 
track  by  trainmen  for  his  own  amusement.  Euting  v.  Chicago 
&  N.  W.  Ry.  Co.  (Wis.),  p.  513,  vol.  28  (5  R  R  R). 

Railroad  not  liable  for  failure  to  guard  against  injury  to  child 
about  three  years  old,  who  strayed  upon  its  land  and  climbed 
upon  or  fell  into  pile  of  hot  soot,  such  land,  practically  ail  open 
lot,  having  been  used  as  a  dumping  ground  for  soot  from  a 
heatint?  plant  for  several  years.  Fitzmaurice  v.  Connecticut 
Ry.  &  L.  Co.  (Conn.),  p.  788,  vol.  41  (18  R  R  R). 

Railroad  not  required,  before  moving  cars  standing  on  side  track, 
to  examine  them,  to  prevent  injury  to  possible  trespassers 
thereon.  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  p.  397, 
vol.  36  (13  R  R  R). 

Railroad  was  liable  for  injury  to  child  shaken  from  wood  pile, 
which  the  company  knew  was  attractive  to  children,  by  passing 
train,  irrespective  of  ownership  of  premises.  Kansas  City,  etc., 
R.  Co.  V.  Matson  (Kan.),  p.  675,  vol.  35  (12  R  R  R). 

Right  to  catch  and  lecture  boy  stealing  ride.  Palmisano  v.  New 
Orleans  City  R.  Co.  (La.),  p.  753,  vol.  27  (4  R  R  R). 

Right  to  leave  train  on  switch  track.  Flores  v.  Atchison,  T.  & 
S.  F,  Ry.  Co.  (Tex.),  p.  709,  vol.  24  (1  R  R  R). 

Scope  of  engineer's  employment  where  child  was  injured  by 
torpedo  placed  upon  track  for  former's  amusement.  Euting  v, 
Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  513,  vol.  28  (5  R  R.R). 

Snow  fence  erected  on  his  father's  property,  negligence  in  con- 
structing and  fastening  was  question  for  jury,  in  action  for 
injury  to  child  of  six  by  falling  of  panel.  Fishburn  v.  Burling- 
ton &  N.  W.  Ry.  Co.  (Iowa),  p.  444,  vol.  39  (16  R  R  R). 

Snow  fence,  negligence  in  construction  and  maintenance  was  a 
question  for  the  jury.  Fishburn  v.  Burlington,  etc.,  Ry.  Co. 
(Iowa),  p.  768,  vol.  36  (13  R  R  R). 

Sufficiency  of  evidence  of  negligence  of  parents  in  allowing  child 
to  go  upon  track.  Corbett  v.  Oregon  Short  Line  R.  Co.  (Utah), 
p.  736,  vol.  30  (7  R  R  R). 

Sufficiency  of  evidence  of  street  railway  company's  negligence 
in  action  for  running  over  child.  Welsh  v.  United  Traction 
Co.  (Pa.),  p.  595,  vol.  25  (2  R  R  R). 

Sufficiency  of  evidence  to  sustain  verdict  for  plaintiff  in  action 
for  killing  boy  six  years  old  at  crossing.  Hoon  v.  Beaver 
Valley  Traction  Co.  (Pa.),  p.  556,  vol.  30  (7  R  R  R). 

Trespasser,  boy  eight  years  of  age,  who  climbed  on  car  to  look  at 
sale  of  stock  in  stockyard.  Jordan  v.  Grand  Rapids  &  I.  Ry. 
Co.    (Ind.).  p.  397,  vol.  36    (13   R   R  R). 

Trespassing  child  caused  to  iump  or  fall  from  moving  car  by 
threatening  motions  and  calls  of  brakeman,  negligence  question 
for  iurv.  Pollack  v.  Pennsylvania  R.  Co.  (Pa.),  p.  764,  vol.  39 
(16  R  R  R). 

Turntables. 

Child    injured    while    playing   with    unsecured    turntable,    insuffi- 
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ciency  of  evidence   to   show  freedom   from   negligence.     Berg 
V.   Minneapolis   &  St.    L.   R.   Co.    (Minn.),  p.   616,  vol.  40  (17 
R  R  R). 
Direction  of  verdict  for  defendant  in  action  for  injuries  to  boy 
playing  on  turntable.    Alabama  G.  S.  R.  Co.  v.  Crocker  (Ala.), 
p.  800,  vol.  24  (1  R  R  R). 
Direction  of  verdict  for  defendant,  in  action  for  injuries  to  boy 
sustained  while  trying  to  save  his  brother  from  being  caught 
in  turntable.     Thomason   v.   Southern   Ry.    Co.    (C.   C.  A.),  p. 
804.  vol.   24   (1   R  R  R). 
Liability    for   injuries    to    children    playing   on    turntables.     Ala- 
bama G.  S.  R.  Co.  V.  Crocker  (Ala.),  p.  800,  vol.  24  (1  R  R  R). 
Maintenance   of  turntable  not   negligence   per  se.     Thomason  p. 

Southern  Ry.  Co.  (C.  C.  A.),  p.  804,  vol.  24  (1  R  R  R). 
Negligence  in  leaving  turntable  insecurely  fastened.     Edgington 
V.   Burlington,  C.   R.   &  N.   Ry.   Co.   (Iowa),  p.  249,  vol.  27  (4 
R  R  R). 
Sufficiency   of   evidence    to   show    that   turntable   was   insecurely 
fastened.      Edgington    v,    Burlington,    C.    R.    &    N.    Ry.    Co. 
(Iowa),  p.  249,  vol.  27  (4  R  R  R). 
The   fact  that  immediate   cause   of  injury  to   child   was  the  act 
of  its  playmates  in   unfastening  and   operating  insecurely  fas- 
tened   turntable    was    no    defense.      Edgington    z\    Burlington, 
C.  R.  &  N.  Ry.  Co.   (Iowa),  p.  247,  vol.  27   (4  R  R  R). 
Unobserved   and   trespassing  child   of   tender  years   killed  in  con- 
sequence of  its  falling  or  jumping  from  platform  of  street  car, 
company    not    liable    in    absence    of    negligence    in    causing   the 
exit  of  the   child.     Goldstein   v.   People's   Ry.    Co.    (Del.   Super. 
Ct.),  p.  529,  vol.  42   (19   R   R  R). 
Verdict  for  person  constructing  building,  and  stacking  iron  beams 
in  street,  in  action  for  injuries  to  child,  was  properly  set  aside 
as  against  the  evidence.     Louisville  Ry.  Co.  v,  Esselman  (Ky.), 
p.  627,  vol.  43   (20  R  R  R). 
Verdjct  for  plaintiff  supported  by  the  evidence,  in  action  for  in- 
juries to  seven  year  old   boy  ordered   from   moving  street   car. 
Richmond   Traction   Co.   v,   Wilkinson   (Va.),   p.   723,   vol.  30   (7 
R  R  R). 
Volunteers,   infancy   of  one   of  them   cannot   change   relations  be- 
tween parties.     Atlanta  &  W.   P.  R.  Co.  v.  West  (Ga.),  p.  548. 
vol.  37   (14  R  R  R). 
Where  child  of  six  was  injured  by  fall  of  panel  of  railroad  snow 
fence  erected  on   his   father's  land   by  permission,  the   fact  that 
the   child   and  his   young   brother,   finding   the   panel    down,  had 
lifted  it  into  position,  earlier  in  the  day,  was  not  such  an  inter- 
vening cause  as  to  show,  as  matter  of  law,  that  the  negligence 
of   defendant   in    erecting   and   fastening   the   fence   was   not  the 
proximate  cause  of  the  injury.     Fishburn  v.  Burlington  &  N.  W. 
Ry.   Co.   (Iowa),  p.  444,  vol.  39   (16  R  R  R). 
Where  infant  trespasser  on  street   car  was   seen  in  perilous  posi- 
tion   by    operatives,    who    could    have    prevented   injury    to   him. 
caused  by  his  jumping  or  falling  off,   but   they   made   no  effort 
to   do    so,   there   was   such   lack   of   care   as    to   constitute   gross 
negligence.     Goldstein  z'.   People's   Ry.   Co.   (Del.  Super.   Ct.),  p. 
529,  vol.  42   (19  R  R  R). 
Where    minor    was    injured   while    attempting   to    alight    from   the 
front   platform    of   a   moving    street    car,    it    was    not    actionable 
negligence   on   the  part  of  the   company  to  permit   him   to  ride 
on  the  car,  as  distinguished  from  a  place  on  the  car  which  was 
especially  dangerous.     Denison   &  S.   Ry.   Co.   v.   Carter   (Tex.), 
p.   129,   vol.   37    (14   R   R   R). 
Willfulness  or  wantonness,  insufficiency  of  evidence,  in  action  for 
injury    to    child    on    track.      Nashville,    etc.,    Ry.    Co.    z\    Harris 
(Ala.),  p.  562,  vol.  37   (14  R  R  R). 
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Willful  or  reckless  misconduct  not  shown  where  boy  was  injured 
on  tracks  after  passing  through  freight  yard,  and  it  did  not 
appear  that  company  maintained  any  way  across  yard  which 
public  was  invited  to  use.  Byrnes  v.  Boston  &  M.  R.  R.  (Mass.)* 
p.  600,  vol.  26  (3  R  R  R). 

CINDERS. 

See  NUISANCES;    RAILROADS  IN   STREETS. 

CIRCUMSTANTIAL  EVIDENCE. 

See  FIRES. 

CITIZENSHIP. 

See  RAILROADS. 

CLASS  LEGISLATION. 

See   CONSTITUTIONAL  LAW;    EMINENT   DOMAIN. 
CLIMACTERIC. 

See  PERSONAL  INJURIES. 

COAL  BINS. 

See  INJURIES  TO  PROPERTY. 

COLLATERAL  ATTACK. 

See  EMINENT  DOMAIN. 

COLORED  PEOPLE. 

See  INTERSTATE  COMMERCE. 

COMBINATIONS  IN  RESTRAINT  OF  TRADE. 

See   MONOPOLIES. 

COMMERCIAL  RAILWAYS. 

See  STREET  RAILWAYS. 

COMMON  CARRIERS. 

See  CARRIERS;  CARRIERS  X)F  GOODS;  CARRIERS  OF 
LIVE  STOCK;  CARRIERS  OF  PASSENGERS;  CON- 
NECTING CARRIERS;  CONSTITUTIONAL  LAW;  IN- 
TERSTATE  COMMERCE;    WAREHOUSEMEN. 

Act  of  God  which  will  excuse  a  common  carrier,  definition  of. 
Carpenter  v,  Baltimore  &  O.  R.  Co.  (Del.  Supr.  Ct.),  p.  679,  vol. 
43  (20  R  R  R). 

BeRinninR  of  carrier's  liability.  Chicago,  B.  &  Q.  R.  Co.  v. 
Powers  (Neb.),  p.  286,  vol.  41   (18  R   R  R). 

Burden  of  proof  on  carrier  where  cotton  on  platform  is  destroyed, 
scope  of.  Lehman,  Stern  &  Co.  v.  Morf^an's  Louisiana  &  Texas 
R..  &  S.  S.  Co.  (La.),  p.  559,  vol.  41  (18  R  R  R). 

Burden  of  proving?  nej^lif^ence  on  shipper  where  shipment  under 
limited  liability  contract.  Nashville,  C.  &  St.  L.  Ry.  Co.  v. 
Stone  &  Haslett  (Tenn.),  p.  88,  vol.  41   (18  R  R  R). 

Burden  on  carrier  to  show  that  loss  resulted  from  cause  for  which 
it  was  not  responsible,  such  as  the  act  of  God  or  the  public 
enemy.  Nashville,  C.  &  St.  L.  Ry.  v.  Stone  &  Haslett  (Tenn.), 
p.  88,  vol.  41   (18  R  R  R). 

Burden  on  carrier,  under  Civil  Code  of  Louisiana,  to  prove  that 
loss  or  injury  to  freififht  by  fire  has  been  occasioned  by  acci- 
dental and  uncontrollable  events.  Lehman,  Stern  &  Co.  v. 
Morsran's  Louisiana  &  Texas  R.  &  S.  S.  Co.  (La.),  p.  559,  vol. 
41   (18  R  R  R). 

Cannot  lawfully  refuse  to  transport  intoxicating:  liquors  merely 
because  of  the  passage  of  an  invalid  municipal  ordinance  at  the 
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destination  point,  purporting  to  make  payment  of  license  tax  a 
condition  precedent  to  the  right  to  deliver  such  freight.  South- 
ern Express  Co.  v.  R.  M.  Rose  Co.  (Ga.),  p.  565,  vol.  41  (18 
R  R  R). 

Carrier  acquires  no  right  to  hold  goods  delivered  to  it  by  wrong- 
doer, to  whom  they  do  not  belong,  until  the  charges  are  paid, 
ajfainst  the  claim  of  the  true  owner;  nor  has  the  carrier  any 
lien  on  the  goods  for  charges.  Savannah,  F.  &  W.  Ry.  Co.  v, 
Tolbert   (Ga.),  p.  288,  vol.  41   (18  R  R   R). 

Carrier's  liability  does  not  attach  until  freight  is  unconditionally 
delivered  by  shipper  and  accepted  by  carrier.  Chicago,  B.  & 
Q.  R.  Co.  V.  Powers  (Neb.),  p.  286,  vol.  41  (18  R  R  R). 

Contributory  Negligence. 

Assumption   that   injury   to   fruit   resulted  from   shipper's  failure 
to   supply   sufficient   ice    for   car   was   warranted.      Chicago,  I. 
&  L.  Ry.  Co.  V.  Reyman  (Ind.),  p.  557,  vol.  41  (18  R  R  R). 
Conversion   of  unclaimed  freight,   shipment  by   carrier  to  another 

point  for  sale.     Central  of  C^eorgia  Ry.  Co.  v.  Chicago  Portrait 

Co.   (Ga.),  p.  85,  vol.  41   (18  R   R  R). 
Corpse   and   coffin   of   husband   injured   by  weather   while   left  on 

open  platform   by  carrier,   declaration,   in   action   by   widow,  set 

out  cause  of  action.     Louisville  &  N.   R.   Co.  v.   Wilson   (Ga.), 

p.  389,  vol.  41   (18  R  R  R). 

Damages. 

Attorney's  fees,  allegations  of  petition,  in  action  against  carrier 
for  conversion  of  freight,  were  not  sufficient  to  authorize  re- 
covery of.  Central  of  (Georgia  Ry.  Co.  v.  Chicago  Portrait 
Co.   (Ga.),  p.  85,  vol.  41   (18  R  R   R). 

Expenses  of  plaintiff's  agent,  incurred  while  waiting  for  de- 
livery of  freight  upon  statement  of  carrier's  agent  that  it  had 
not  arrived,  when  in  fact  it  was  then  in  his  possession.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Chicago  Portrait  Co.  (Ga.),  p.  85, 
vol.  41  (18  R  R  R). 

Where   box  of   pictures   is    shipped  with   household   effects  and 

.  billed  as  glass,  in  absence  of  actual  fraud,  carrier  is  only  liable 
for  value  of  a  box  of  household  glass.  Bottum  v.  Charleston 
&  W.  C.  Ry.  Co.  (S.  Car.),  p.  602,  vol.  41  (18  R  R  R). 

Degree  of  Care. 

Care  required  of.  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del. 
Supr.  Ct.).  p.  679,  vol.  43   (20  R  R  R). 

Fire,  carrier  not  insurer  against,  under  Civil  Code  of  Louisiana. 
Lehman,  Stern  &  Co.  v.  Morgan's  Louisiana  &  Texas  R.  & 
S.  S.  Co.  (La.),  p.  559,  vol.  41  (18  R  R  R). 

Liability  at  common  law,  general  rule.  Southern  Ry.  Co.  v. 
Levy  (Ala.),  p.  50,  vol.  40  (17  R  R  R). 

Liability  for  loss  or  injury,  general  rule.  Chicago,  I.  &  L. 
Ry.  Co.  V.  Woodward  (Ind.),  p.  7,  vol.  40  (17  R  R  R). 

Negligence  of  shipper  and  natural  wear  and  tear,  carrier  not 
responsible  for.  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del. 
Supr.  Ct.),  p.  679,  vol.  43   (20  R  R  R). 

Proof  of  the  usual  and  ordinary  diligence  in  such  cases  to  safe- 
guard the  cotton  will  not  avail  the  carrier  as  a  defense,  where 
it  was  damaged  by  fire,  the  cause  of  w-hich  is  not  shown  or 
explained,  while  on  platform.  Lehman,  Stern  &  Co.  v.  Mor- 
gan's Louisiana  &  Texas  R.  &  S.  S.  Co.  (La.),  p.  559,  vol.  41 
(18  R   R  R). 

Discrimination. 

Duty  to  give  competing  boat  lines  equal  privileges  with  respect 
to  use  of  wharf.  Macon,  D.  &  S.  R.  Co.  v.  Graham  &  Ward 
(Ga.),  p.  860,  vol.  30  (7  R  R  R). 

Railroad  company,  acting  as  a  common  carrier,  is  bound  to 
serve  all  the  members  of  the  public  alike  who  apply  for  scrv- 
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ice   under   like    conditions.      State   v.    Atlantic    Coast    Line    R. 
Co.   (Fla.),  p.  710,  vol.  43   (20  R  R  R). 

Railroad,  which  serves  business  houses  located  along  a  spur 
track,  is  a  common  carrier  with  respect  to  the  use  it  makes 
of  such  track,  and  is  bound  to  treat  them  without  discrimina- 
tion with  respect  to  car  service.  W.  C.  Agee  &  Co.  v.  Louis- 
ville &  N.  R.  Co.  (Ala.),  p.  129,  vol.  41  (18  R  R  R). 

Where  a  railroad  company,  acting  as  a  common  carrier,  volun- 
tarily engages  in  transporting  and  delivering  between  stations 
on  its  line  of  road  the  poles,  wires,  etc.)  of  one  telegraph 
comoany,  it  may  be  compelled  by  mandamus  to  perform  a 
similar  service  for  another  telegraph  company,  nor  is  the 
duty  of  the  common  carrier  affected  by  reason  of  the  service 
being  performed  under  a  contract.  State  r.  Atlantic  Coast 
Line  R.  Co.   (Fla.).  p.  710,  vol.  43   (20  R  R   R). 

Where  railroad  establishes   as  to  certain   favored   class   of  ship- 
pers a  rate  so   low  as   to  be   unremunerative  it   must  be   also 
granted  to  all  alike.     Alabama  &  V.  Ry.  Co.  v.  Railroad  Com- 
mission (Miss.),  p.  366,  vol.  41   (18  R  R  R). 
Duty  to  receive  freight  for  transportation   enforceable   by   private 

party  in   mandamus   proceedings.      Southern   Express    Co.   v.    R. 

M.  Rose  Co.   (Ga,).  p.  565,  vol.  41   (18  R  R  R). 
Duty  to  receive  freight  for  transportation.     Southern  Express  Co. 

V.  R.  M.  Rose  Co.  (Ga.),  p.  565,  vol.  41  (18  R  R  R). 

Evidence. 

In  action  against  carrier  for  loss  of  box  of  goods,  evidence 
as  to  its  contents  is  admissible.  Bottum  v.  Charleston  &  W. 
C.  Ry.  Co.  (S.  Car,),  p.  602,  vol.  4i  (18  R  R  R). 

Limiting  Liability. 

Agreed  valuation,  in  consideration  of  reduced  rate,  validity  of 
contract.  Missouri,  etc.,  Ry.  Co.  v.  Patrick  (C.  C.  A.),  p.  483, 
vol.  43   (20  R  R  R). 

Burden  of  proving  cause  of  loss  within  limitation,  and  absence 
of  negligence.  Southern  Ry.  Co.  v.  Levy  (Ala.),  p.  50,  vol.  40 
(17   R   R   R). 

Burden  on  carrier  to  show  that  special  agreement  relieved  it 
from  liability  for  the  wrongful  acts  charged  in  petition.  Chi- 
cago  Great   Western   Ry.   Co.  v.   Dunlap    (Kan.),   p.   655,   vol. 

40  (17  R  R  R). 

Carrier  must  offer,  or  be  ready  on  demand,  to  ship  freight 
without  its  liability  being  limited.  Nashville,  C.  &  St.  L. 
Ry.  V.  Stone  &  Haslett  (Tenn.),  p.  88,  vol.  41  (18  R  R  R). 

Contract  to  be  construed  liberally  in  favor  of  shipper.  Welch 
V.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  p.  343,  vol.  41  (18 
R  R  R). 

Conversion  of  goods,  carrier  could  not  invoke  agreed  valuation. 
Central  of  Georgia  Ry.  Co.  v.  Chicago  Portrait  Co.  (Ga.),  p. 
85,  vol.  41   (18  R  R  R). 

Corporation  commission,  cannot,  in  consideration  of  a  low  rate, 
limit  liability  of  carrier  for  loss  of  goods  through  its  negli- 
gence, a'  less  than  their  value.  Everett  v.  Norfolk  &  S.  R. 
Co.   (N.  Car.),  p.  551,  vol.  41   (18  R  R  R). 

Evidence  of  shippers  that  carrier  never  offered  them  any  con- 
tract except  one  containing  a  limitation  of  its  liability  was 
admissible  to  show  that  carrier  did  not  hold  itself  ready  to 
make, I  contract  of  shipment  in  which  it  should  assume  com- 
mon-Kw  liability.  Nashville,  C.  &  St.  L.  Ry.  v.  Stone  & 
Hasli  c  (Tenn.),  p.  88,  vol.  41   (18  R  R  R). 

Neglitfnce.     Eckert  v.   Pennsylvania   R.   Co.    (Pa.),   p.   475,   vol. 

41  fiS  R  R  R);  Paul  7j.  Pennsylvania  R.  Co.  (N.  J.),  p.  586, 
vol  33  (10  R  R  R);  Peerless  Mfg.  Co.  v.  New  York,  etc., 
R.  ^  (N.  H.),  p.  13,  vol.  40  (17  R  R  R);  Yazoo  &  M.  V.R. 
Co  V.  Grant  (Miss.),  p.  257,  vol.  41   (18  R  R  R). 
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Notice   of   claim  .for  injury.     Atchison,   etc.,   Ry.    Co.  v.   Morris 

(Kan.),  p.  588,  vol.  28  (5  R  R  R). 
Railroad   cannot   by   contract   with    shipper   relieve    itself   of  lia- 
bility for  neprligence  in  supplying  unsuitable  cars.     Xevious  v. 
Chicago  St.  P.  &  M.  Ry.  Co.  (Wis.),  p.  65,  vol.  41  (18  R  R  R). 
Regulation   of   Corporation   Commission    fixing  a   certain    freight 
rate  on  household  goods,  limited  to  $5  per  hundred  weight  in 
value  and  "released,"  is  not  intended  to  fix  the  liability  of  the 
carrier,  for  loss  of  the  goods   through   its  negligence,  at    less 
than  their  value.     Everett  v.  Norfolk  &  S.  R.  Co.  (N.  Car.),  p. 
551,  vol.  41   (18  R  R  R). 
Shipper  cannot,  in  absence  of  fraud,  avoid  limitations,  by  show- 
ing that  he  executed  contract  hurriedly,  or  without  due  care, 
or  that  he  was  ignorant  of  its  contents.     Nashville,  C.  &  St.  L. 
Ry.  V.  Stone  &  Haslett  (Tenn.),  p.  88,  vol.  41  (18  R  R  R). 
Ordinance  purporting  to  make  the  payment  of  a  license  tax  by  the 
carrier  a  condition  precedent  to  its  right  to  transport  intoxicants 
into  the  municipality,  power  of  city  to  enact.     Southern  Express 
Co.  V.  R.  M.  Rose  Co.  (Ga.),  p.  565,  vol.  41  (18  R  R  R). 
Presumption  of  negligence  from  loss  of  freight.     Everett  v.  Nor- 
folk &  S.  R.  Co.  (N.  Car.),  p.  551,  vol.  41  (18  R  R  R). 
Prima  facie  case  where  loss  of  goods.     Southern  Ry.  Co.  v.  Levy 

(Ala.),  p.  50,  vol.  40  (17  R  R  R). 
Railroad  company   cannot  be   compelled  to  maintain   and   operate 
road  at  actual  loss.     Jack  v.  Williams   (S.  Car.),  p.   10,  vol.  26, 
(3  R  R  R). 
Special  interest  of  relator,  a  merchant,  to  compel  carrier  to  accept 
for  transportation,  and  deliver  to  him  goods  in  which  he  deals. 
Southern  Express  Co.  v.  R.  M.  Rose  Co.   (Ga.),  p.  565,  vol.  41 
(18  R  R  R). 
Sufficiency  of  evidence  to  warrant  verdict  against  carrier  for  actual 
value  of  goods  converted.    Central  of  Georgia  Ry.  Co.  v.  Chicago 
Portrait  Co.  (Ga.),  p.  85,  vol.  41  (18  R  R  R). 
Termination  of  liability  of  common  carrier.     Bowdon  v.  Atlantic 

Coast  Line  Ry.  Co.  (Ala.),  p.  735,  vol.  43  (20  R  R  R). 
Tort  or  contract,  shipper  may  bring  either  kind  of  action  for  injury 
to  freight.     Eckert  v.  Pennsylvania  R.  Co.  (Pa.),  p.  475,  vol.  41 
(18  R  R  R).  ^ 

Where  pictures  are  shipped  in  a  box  marked  "glass,"  the  carrier 
is  not  required  to  inquire  into  the  nature  and  value  of  the  con- 
tents of  the  box.  Bottum  v.  Charleston  &  W.  C.  Ry.  Co.  (S. 
Car.),  p.  602,  vol.  41  (18  R  R  R). 

Who  Are. 

Definition  of  common  carrier.     Carpenter  v.  Baltimore  &  O.  R. 

Co.  (Del.  Supr.  Ct.),  p.  679,  vol.  43  (20  R  R  R). 
Railroad  company,  in  operation  of  its  road  as   common  carrier, 

not  a  public  officer.    Lyons  v.  Rutland  R.  Co.  (Vt.),  p.  27,  vol. 

26  (3  R  R  R). 

COMPARATIVE  NEGLIGENCE. 

See  CROSSINGS;  MASTER  AND  SERVANT;  NEGLI- 
GENCE. 

CONCURRENT  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  GOODS; 
CROSSINGS;  FELLOW  SERVANTS;  NEGLIGENCE; 
STREET  RAILWAYS. 

CONDEMNATION   PROCEEDINGS. 

See  EMINENT  DOMAIN. 
CONFLICT  OF  LAWS. 

See  JUDGMENTS. 

Liability  for  injury  to  passenger  sustained  in  another  stat«-  Louis- 
ville &  N.  R.  Co.  V.  Harmon  (Ky.),  p.  76,  vol.  24  (1  R  ft  R). 
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See  BAGGAGE;  CARRIERS;  CARRIERS  OF  GOODS;  CAR- 
RIERS    OF    PASSENGERS;     INSTRUCTIONS;     INTER- 
STATE    COMMERCE;      RECEIVERS;      SHIPPING     RE- 
CEIPTS;   STATIONS    AND    DEPOTS;    TICKETS    AND 
FARES;  UNION   DEPOTS. 
Agreement  to  forward  freight  by  designated  vessel,  whether  gen- 
eral agent  of  railway  receivers  was  acting  for  them  or  for  steam- 
ship company,  in  making.     Northern  Pac.  Ry.  Co.  v.  American 
Trading  Co.  (U.  S.),  p.  744,  vol.  38  (15  R  R  R). 
Authority  of  carrier  to  render  itself  liable  for  loss,  injury  or  de- 
lay, on  line  of  another  carrier.    Chicago,  I.  &  L.  Ry.  Co.  v.  Wood- 
ward (Ind.),  p.  7,  vol.  40  (17  R  R  R). 
Authority  of  general'  freight  agent  to  bind  receivers  by  contract- 
ing to  transport  over  connecting  lines.     Farmers'  Loan  &  Trust 
Co.  V.  Northern  Pac.  R.  Co.  (C.  C.  A.),  p.  852,  vol.  30  (7  R  R  R). 
Authoritv  of  local  freight  agent  to  contract  for  shipment  of  freight 
beyond  his  principal's  line.     Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson 
&  Edwards  (Tex.),  p.  125,  vol.  42  (19  R  R  R). 

Burden   of   Proof. 

Burden  of  proving  that  agent  of  initial  carrier  had  authority  to 
bind  it  with  respect  to  rates  of  connecting  carrier.     McLagan 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  566,  vol.  24  (1  R  R  R). 
Burden  of  proving  that  goods  were  not  lost  by  last  carrier.     St. 
Louis  Southwestern  Ry.  Co.  v.  Birdwell   (Ark.),  p.   57,  vol.  38 
(15  R  R  R). 
Burden  of  proving  that  injury  to  freight  occurred  on  one  of  the 
other   connecting  lines,   instruction    placed   greater   burden   on 
terminal  carrier  that  was  required  by  law.     Houston  &  T.  C. 
R.  Co.  V.  Everett  (Tex.),  p.  578,  vol.  41  (18  R  R  R). 
Burden   of  proving   which   carrier   is    responsible    for   injury   to 
freight.     Beede  v.  Wisconsin  Cent.  Ry.  Co.  (Minn.),  p.  290,  vol. 
32  (9  R  R  R). 
Burden  on  carrier  where  goods  are  injured  by  water  to  show 
that  injury  was  not  due  to  its  negligence.    Mears  v.  New  York, 
N.  H.  &  H.  R.  Co.  (Conn.),  p.  668,  vol.  26  (3  R  R  R).     . 
Burden  was  on  initial  carrier,  where  delay  in  shipment,  to  show 
that  damage  to'  freight  did  not  occur  while  goods  were  in  its 
possession.     Meredith  v.  Seaboard  Air  Line  Ry.   (N.  Car.),  p. 
641.  vol.  40  (17  R  R  R). 
Goods  received  for  carriage  by  a  railroad  from  a  connecting  line 
are,  in  the  absence  of  a  statement  to  the  contrary  in  the  re- 
ceipt for  the  goods,  presumed  to   have  been   received  as   "in 
good  order,*'  but  this  presumption  may  be  rebutted  by  proof 
that  no  receipt  was  given,   and   that   they  were   not   in   good 
order  when  received.    Southern  Ry.  Co.  v.  Waters  &  Co.  (Ga.), 
p.  480,  vol.  43  (20  R  R  R). 
Care    required    of    initial    carrier    in    selecting    connecting    carrier. 
Louisville  &  N.  R.  Co.  v.  Duncan  &  Orr  (Ala.),  p.  144,  vol.  31 
(8  R  R  R). 
Carriers  may  issue  throufjfh  bills  of  lading,  and  make  contracts  for 
through   shipments,  or  for  interchange  of  freight  between  each 
other.     Graham  &  Ward  v.  Macon,  D.  &  S.R.  Co.  (Ga.),  p.  47, 
vol.  39  (16  R  R  R). 
Certain  evidence,  tending  to  show  that  two  roads  were  under  same 
management,  although  using  distinct  name  and  having  separate 
charter,  was  sufficient  to  authorize  finding  that  the  railroads  were 
not  separate  organizations,  but  that  one  was  simply  a  division  of 
the  other.     Southern  Ry.  Co.  in  Kentucky  v.  Thomas   (Ky.),  p. 
759,  vol.  42  (19  R  R  R). 
Complaint,  alleging  iniury  to  goods  delivered  to  a  connecting  car*- 
ricr,  was  substantially  in  the  form  prescribed  by  Alabama  Code, 
1896,  p.  946,  No.  15,  and  was  not,  therefore,  demurrable.    Walter 


I 

1 


400  GENERAL  INDEX 

CONNECTING  CARRIERS— Continued. 

V,  Alabama  Great  Southern  R.  Co.   (Ala.),  p.  42,  vol,  40  (17  R 
R  R). 
Constitutionality  of  Georgia  statute  requiring  initial,  or  any  con- 
necting carrier,  to  give  information  where  freight  has  been  lost. 
Central   of   Georgia   R.   Co.  v.   Murphy    (Ga.),  p.   28,   vol.  29   (6 
R  R  R). 
Contract    to    forward    freight   by   designated  vessel   of   connecting 
carrier  resulted  from  certain  agreement.     Northern  Pac.  Ry.  Co. 
V.  American  Trading  Co.  (U.  S.),  p.  744,  vol.  38  (15  R  R  R). 
Contributory  Negligence. 

Of  shipper  in  loading  goods  on  car  of  initial  carrier  was  no  de- 
fense, in  action  against  connecting  carrier  for  injuries  to  the 
goods.  Walter  v.  Alabama  Great  Southern  R.  Co.  (xAla.),  p. 
42,  vol.  40  (17  R  R  R). 

Damages. 

Misleading  instruction  as  to  apportionment  of  damages  in  action 
for  delay  in  shipment.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cushney 
(Tex.),  p.  89,  vol.  25  (2  R  R  R). 

Duties  and  liabilities  as  forwarders.  Fisher  v.  Boston  &  M.  R. 
Co.  (Me.),  p.  297,  vol.  38  (15  R  R  R). 

Duty  of  initial  carrier  where  connecting  carrier  refuses  to  accept 
livestock  for  transportation.  Louisville  &  N.  R.  Co.  v.  Duncan 
&  Orr  (Ala.),  p.  144,  vol.  31  (8  R  R  R). 

Duty  of  intermediate  carrier  to  forward.  Buston  v,  Pennsylvania  R 
Co.   (U.  S.),  p.  234,  vol.  30  (7  R  R  R). 

Duty  of  intermediate  carrier  to  inspect  cars.  Sykes  v.  St-  Louis 
&  S.  F.  R.  Co.  (Mo.),  p.  772,  vol.  32  (9  R  R  R). 

Duty  to  notify  consignee  of  inability  to  deliver  goods  to  next  car- 
rier. Fisher  v.  Boston  &  M.  R.  Co.  (Me.),  p.  297,  vol.  38  (15 
R  R  R). 

Duty  to  trace  freight.  Savannah,  F.  &  W.  R.  Co.  v.  Elder  (Ga.), 
p.  223,  vol.  30  (7  R  R  R). 

Duty  to  transfer  shipment  of  live  stock,  under  Interstate  Com- 
merce Act  of  Feb.  4,  1887,  or  Ky.  Const.  §  213,  where  consign- 
ments to  substantially  same  point  of  delivery.  Cent.  Stock 
Yards  Co.  v,  L.  &  N.  R.  Co.  (U.  S.),  p.  555,  vol.  33  (10  R  R  R). 

Evidence. 
Declaration  of  defendant  company's  conductor  as  evidence  as 
to  when  train  was  due  at  connecting  point.  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Barnett  (Tex.),  p.  789,  vol.  24  (1  R  R  R). 
Parol  evidence  was  not  objectionable  as  tending  to  contradict 
bill  of  lading  with  respect  to  designating  connecting  carrier. 
Louisville  &  N.  R.  Co.  v.  Duncan  &  Orr  (Ala.),  p.  144,  vol.  31 
(8  R  R  R). 

General  denial  by  defendant  raised  issue  whether  statements  of 
initial  carrier's  agent  with  respect  to  rates  of  connecting  carrier 
bound  receiving  carrier.  McLagan  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  p.  566,  vol.  24  (1  R  R  R). 

Initial  carrier's  duty  to  deliver  horses  at  terminus  of  its  road  to 
connecting  carrier  in  suitable  cars.  Eckert  v.  Pennsylvania  R. 
Co.  (Pa.),  p.  475,  vol.  41  (18  R  R  R). 

Initial  Carrier's  Liability. 

Company  contracting  to  ship  cattle  over  its  own  and  connecting 
line  and  sued  for  injury  occurring  on  connecting  line  could  not 
complain  of  judgment  over  in  its  favor  against  connecting 
company.  Texas  &  P.  Ry.  Co.  v.  McCarty  (Tex,),  p.  654,  vol. 
26  (3  R  R  R). 

Defective  car,  carrier  furnishing  liable  although  injury  occurred 
beyond  its  own  line.  St.  Louis,  etc.,  Ry.  Co.  v,  Marshall  (Ark.), 
p.  38,  vol.  39  (16  R  R  R). 

Effect  of  contract  where  receiving  carrier  does  not  contract  for 
itself  beyond  its  line.  Hughes  v.  Pa.  R.  Co.  (Pa.),  p.  925,  vol. 
25  (2  R  R  R). 
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Eflfect  where  initial  carrier  receives  fruit  in  good  condition  but 
delivers  to  connecting  carrier  in  bad  condition.  Mo.,  K.  & 
T.  Ry.  Co.  V.  Mazzie  (Tex.),  p.  950,  vol.  25  (2  R  R  R). 

Implied  authority  of  agent  to  solicit  traffic  for  foreign  railroad 
company  to  bind  his  principal  for  safe  delivery  of  goods  be- 
yond its  own  line.  Fremont,  etc.,  R.  Co.  v.  New  York,  etc., 
R.  Co.  (Neb.),  p.  470,  vol.  28  (5  R  R  R);  New  York,  etc.,  R. 
Co.  V.  Fremont,  etc.,  R.  Co.  (Neb.),  p.  470,  vol.  28  (5  R  R  R). 

Initial  carrier  not  bound  by  statements  of  its  agent  as  to  rates 
of  connecting  carrier.  McLagan  v,  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  p.  566,  vol.  24  (1  R  R  R). 

Initial  carrier  only  required  to  put  stock  in  suitable  pen.  Central 
Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  (C.  C.  A.),  p.  259, 
vol.  28  (5  R  R  R). 

Initial  carrier  taking  horses  for  transportation  beyond  its  own 
line  and  transferring  them  to  an  unsuitable  car,  and  thereby 
causing  injury  to  them,  is  liable  for  the  loss.  Eckert  v.  Penn- 
sylvania R.  Co.  (Pa.),  p.  475,  vol.  41  (18  R  R  R). 

Initial  carrier  was  not  guilty  of  unlawful  discrimination,  in  vio- 
lation of  interstate  commerce  act,  by^  placing  cattle  in  suitable 
pens  instead  of  delivering  them  to  connecting  carrier.  Central 
Stock  Yards  Co.  v,  Louisville  &  N.  R.  Co.  (C.  C.  A.),  p.  259, 
vol.  28  (5  R  R  R). 

Instructions  as  to  liability  for  loss  of  goods  where  they  were  in 
a  state  of  decay  on  initial  line.  Mo.,  K.  &  T.  Ry.  Co.  v.  Mazzie 
(Tex.),  p.  950,  vol.  25   (2  R  R  R). 

Liability  for  loss  on  connecting  line,  construction  of  contract. 
Taffe  V,  Oregon  R.  Co.  (Ore.),  p.  754,  vol.  24  (1  R  R  R). 

Liability  for  negligence  of  connecting  carrier.  Hartley  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.  (Iowa),  p.  569,  vol.  24  (1  R  R  R). 

Liability  for  negligence  of  connecting  carrier  under  statute  of 
Georgia.  Felton  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  p.  575, 
vol.  24  (1  R  R  R). 

Liability  of  initial  carrier  for  damage  on  connecting  line,  gen- 
eral rule.  Southern  Ry.  Co.  v.  Levy  (Ala.),  p.  50,  vol.  40  (17 
R  R  R). 

Liability  of  initial  carrier  for  negligence  of  connecting  carrier  in 
failing  to  keep  car  properly  iced.  Johnson  v.  Toledo,  S.  &  M. 
Ry.  Co.  (Mich.),  p.  137,  vol.  31  (8  R  R  R). 

Liability  of  receiving  carrier  for  injury  on  connecting  line.  Elgin, 
etc.,  R.  Co.  V.  Bates  Mach.  Co.  (111.),  p.  256,  vol.  30  (7  R  R  R). 

Liability  of  receiving  carrier  for  negligence  of  connecting  car- 
rier, construction  of  bill  of  lading.  Louisville,  etc.,  R.  Co.  v. 
Chestnut  &  Bro.  (Ky.),  p.  252,  vol.  30  (7  R  R  R). 

Liability  where  initial  carrier  receives  fruit  in  good  condition, 
and  delivers  to  terminal  carrier  in  damaged  condition.  Mo.,  K. 
&  T.  Ry.  Co.  V.  Mazzie  (Tex.),  p.  950,  vol.  25  (2  R  R  R). 

Liabilit"  where  stock  is  loaded  beyond  initial  carriers  terminus 
and  bill  of  lading  is  accepted  from  connecting  carrier.  Hart- 
ley V.  St.  Louis,  etc.,  R.  Co.  (Iowa),  o.  569,  vol.  24  (1  R  R  R). 

Railway  company  contracting  to  ship  cattle  from  its  own  and 
connecting  line  to  certain  point  was  held  liable  for  injury  oc- 
curring on  connecting  line.  Texas  &  P.  Ry.  Co.  v.  McCarty 
(Tex.),  p.  654,  vol.  26  (3  R  R  R). 

Recovery  may  be  had  against  initial  carrier  for  injury  to  perisha- 
ble '^oods  from  delay  in  transportation,  though  each  carrier 
was  guilty  of  such  delay;  there  being  no  evidence  that  the 
damages  were  caused  solely  by  the  delay  of  subsequent  car- 
riers. St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Coolidge  (Ark.),  p.  713, 
vol.  38  (15  R  R  R). 

Shipment  over  connecting  line,  liability  of  initial  cprrier  for  safe 
carriage  over  part  of  the  route  not  on  its  line.     Chicago,  R.  I. 
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&  P.  Ry.  Co.  V.  Western  Hay  &  Grain  Co.  (Neb.),  p.  953,  vol. 

25   (2  R  R  R). 

Termination  of  liability  of  initial  carrier.     Chicago.  I.  &  L.   Ry. 

Co.  V.  Woodward  (Ind.),  p.  7,  vol.  40  (17  R  R  R);  Gulf.   C.  & 

S.  F.  Ry.  Co.  V.  Jackson  &  Edwards  (Tex.),  p.  125,  vol.  42   (19 

R  R  R);  Meredith  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  641, 

vol.  40   (17  R  R  R);  Southern  Ry.   Co.  v.  Vaughn   (Miss.),  p. 

334,  vol.  41   (18  R  R  R). 

Insufficiency  of  evidence  to  show  that  defendant  could  not  obta«a 

information    as    required    under    Georgia    statute,    requirinj^    any 

connecting   carrier  to   give   information   where   freight   has    V^een 

lost.     Central  of  Georgia  Ry.  Co.  v.  Murphey  (Ga.),  p.  28.    vol. 

29  (6  R  R  R). 

Intermediate  carrier  had  discharged  his  duty  by  sending  cotton  to 
connecting  carrier  and  notifying  owner  of  its  refusal  to  trans- 
port, and  was  not  required  to  put  it  in  condition  and  again  tend 
it.  Buston  V.  Pennsylvania  R.  Co.  (U.  S.),  p.  234,  vol.  30  (7 
R  R  R). 

Intermediate  carrier  owes  no  duty  to  servant  of  consignee  to  in- 
spect cars.  Sykes  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.),  p.  772,  vol. 
32  (9  R  R  R). 

In  the  absence  of  statutory  provision,  courts  have  no  power  to  com- 
pel interchange  of  traffic  between  connecting  lines.  Central 
Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  (C.  C.  A.),  p.  259,  vol. 
28  (5  R  R  R). 

Liability  for  delay  in  clearing  ship  of  connecting  carrier.  Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.  (C.  C.  A.),  p.  852,  voL 

30  (7  R  R  R). 

Liability  for  loss  of  goods  deposited  on  company's  pier  for  delivery 

to    succeeding   carrier.      Texas    &   Pacific    Ry.    Co.   v.    Ca!Jendcr 

(U.  S.),  p.  186,  vol.  24   (1  R  R  R). 
Liability  for  loss  of  goods  unloaded  by  connecting  carrier  on   his 

pier,  prior  to  notice  to  succeeding  carriers.     Texas  &  Pacific    Rv. 

Co.  V.  Reiss  (U.  S.),  p.  178,  vol.  24  (1  R  R  R). 
Liability  of  connecting  carrier  where  initial  carrier  receives  j^ocds 

to    be    transported    over    lines    of    several    connecting    carriers. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Western  Hay  &  Grain  Co.  (Neb.), 

p.  953,  vol.  25  (2  R  R  R). 
Liability  of  delivering  carrier  where  decay  of  fruit  begun  on  initial 

line.     Mo.,   K.   &  T.   Ry.   Co^  v,   Mazzie   (Tex.),   p.  950,  vol.    25 

(2  R  R  R). 
Liability  of  each  company  for  injury  to  freight.     Southern  Ry.  Co. 

V.  Waters  &  Co.  (Ga.),  p.  480,  vol,  43  (20  R  R  R). 

Limiting  Liability. 

As  the  evidence  upon  which  plaintiff  relied  for  a  recovery  dis- 
closed that  under  the  special  contract  the  liability  of  each  of 
the  connecting  carriers  was  limited  to  loss  or  damage  occur- 
ring on  its  own  line,  and  also  that  the  delay  which  caused  the 
loss  occurred  before  the  shipment  was  turned  over  to  the  car- 
rier, a  nonsuit  was  properly  granted.  Bell  Bros.  v.  Western 
&  A.  R.  Co.  (Ga.),  p.  751,  vol.  43  (20  R  R  R). 

Bill  of  lading  not  received  by  shipper  contemporaneously  with 
delivery  of  goods,  liability  of  initial  carrier.  Southern  Ry.  Co. 
V.  Levy  (Ala.),  p.  50,  vol.  40  (17  R  R  R). 

Burden  was  on  delivering  carrier  to  show  that  the  goods  were 
not  injured  while  in  its  possession,  though  its  liability  was 
limited  to  its  own  line.  Walter  v,  Alabama  Great  Southern  R. 
Co.  (Ala.),  p.  42,  vol.  40  (17  R  R  R). 

Carrier  is  not  prevented  by  public  policy  from  limiting  its  lia- 
bility to  its  own  line.  Hartley  v.  St.  Louis.  K.  &  N.  W.  R. 
Co.  (Iowa),  p.  569,  vol.  24  (1  R  R  R). 

Carrier  may  stipulate  for  immunity  from  responsibility  for  dam- 
age to  goods  occurring  on  connecting  road,  after  its  discharge 
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of  its  full  duty  by  delivering  them  to  another  road.     Kibby  v, 
Michigan  Cent.  R.  Co.  (Mich.),  p.  757,  vol.  42  (19  R  R  R). 

Connecting  carrier  not  named  in  receipt  entitled  to  benefit  of 
provision.  Mears  v.  New  York,  etc.,  R.  Co.  (Conn.),  p.  668, 
vol.  26  (3  R  R  R). 

Contract  was  for  through  shipment,  and,  under  statute  of  Mis- 
souri prohibiting  initial  carrier  from  limiting  its  liability  to  its 
own  line,  it  was  liable  for  negligence  of  connecting  carrier,  not- 
withstanding stipulation  in  bill  of  lading.  Western  S.  &  D. 
Co.  V.  Chicago,  etc.,  R.  Co.  (Mo.),  p.  804,  vol.  32  (9  R  R  R). 

Initial  carrier  was  not  absolved  from  liability  by  shipping  order 
limiting  its  liability  to  its  own  line,  as  by  its  contract  it  was 
bound  to  furnish  a  suitable  car  for  entire  trip  and  deliver  car 
and  cargo  to  connecting  line  in  good  condition.  Kibby  v, 
Michigan  Cent.  R.  Co.  (Mich.),  p.  757,  vol.  42  (19  R  R  R). 

Liability  for  improper  treatment  of  cattle  as  affected  by  fact 
that  each  connecting  carrier  limited  its  liability  to  its  own  line. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Houghton  (Tex.),  p.  697,  vol.  26 
(3  R  R  R). 

Liability  for  injury  on  connecting  line,  under  bill  of  lading  pro- 
viding that  carrier  shall  not  be  liable  for  loss  not  proved  to 
have  occurred  oil  his  own  line.  Dunbar  v.  Charleston  &  W. 
C.  Ry.  Co.  (S.  Car.),  p.  761,  vol.  24  (1  R  R  R). 

Liability  for  injury  on  connecting  line  where  stipulation  that  lia- 
bility shall  cease  at  initial  carrier's  terminus.  Pittsburg,  C, 
C.  &  St.  L.  R.  Co.  V.  Viers  (Ky.),  p.  62,  vol.  26  (3  R  R  R). 

Liability  for  loss  by  fire  of  goods  ready  for  delivery  to  connect- 
ing carrier,  where  specific  and  general  clauses  limiting  lia- 
bility. Texas  &  Pacific  Ry.  Co.  v.  Callender  (U.  S.),  p.  186, 
vol.  24  (1  R  R  R). 

Liability  limited  to  own  line,  application  of  Kansas  statute  re- 
quiring* initial  carrier  to  show  how  loss  of,  or  damage  to, 
freight  on  connecting  line  occurred.  Atchison,  etc.,  Ry.  Co.  v. 
Canton  Milling  Co.  (Kan.),  p.  422,  vol.  37  (14  R  R  R). 

Missouri  statute  purporting  to  define  carrier's  right  to  limit  lia- 
bility to  own  line  not  in  conflict  with  provision  of  federal  con- 
stitution, authorizing  congress  to  regulate  interstate  com- 
merce. Western,  S.  &  D.  Co.  v,  Chicago,  etc.,  R.  Co.  (Mo.), 
p.  804,  vol.  32  (9  R  R  R). 

Negligence  of  connecting  carrier,  construction  of  Iowa  statute. 
Hartley  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  (Iowa),  p.  569,  vol. 
24  (1  R  R  R). 

Presumption  arising  from  receipt  stating  that  goods  were  "in 
good  order,"  and  presumption  arising  from  failure  to  state  the 
condition  of  the  goods,  railroad  company  receiving  goods 
from  a  connecting  line  may  protect  itself  by  a  receipt  setting 
forth  exemption  as  to  the  condition  of  the  goods.  Southern 
Ry.  Qo.v,  Waters  &  Co.  (Ga.),  p.  480,  vol.  43  (20  R  R  R). 

Presumption  as  to  contemporaneous  delivery  of  bill  of  lading 
with  delivery  of  goods  to  initial  carrier.  Southern  Ry.  Co.  z/. 
Levy  (Ala.),  p.  50,  vol.  40  (17  R  R  R). 

Provision  in  bill  of  lading  limiting  carrier's  liability  to  damages 
resulting  only  from  negligence  of  itself  or  agents  was  reason- 
able and  binding.  Louisville  &  N.  R.  Co.  v.  Landers  (Ala.),  p. 
96.  vol.  29  (6  R  R  R). 
Special  agreement  of  railway  receivers  to  forward  through  ship- 
ment by  steamer  of  connecting  carrier  was  not  modified  by 
mere  receipt  and  hypothecation  of  bill  of  lading  containing  cer- 
tain printed  conditions  purporting  to  limit  liability  to  own  line, 
by  clerk  without  knowledge  of  conditions  and  without  special 
authority.  Northern  Pac.  Ry.  Co.  v.  American  Trading  Co. 
(U.  8.),  p.  744,  vol.  38  (15  R  R  R). 
Statute  not  tinconstitutional  when  construed  as  merely  depriv- 
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inf?  a  carrier  of  right  to  limit  liability  to  its  own  line  with  re- . 
spect  to  through  shipment.     Marshalla  &  Michel  Grain  Co.  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  (Mo.),  p.  299,  vol.  32  (9  R 
R  R). 

Sufficiency  of  evidence  whether  initial  carrier  limited  its  lia- 
bility to  its  own  line.  Hartley  v.  St.  Louis,  K.  &  N.  W.  R.  Co. 
(Iowa),  p.  569,  vol.  24  (1  R  R  R). 

To  own  line.  Fremont.  E.  &  M.  V.  R.  Co.  v.  New  York,  C.  & 
St.  L.  R.  Co.  (Neb.),  p.  470^  vol.  28  (5  R  R  R);  New  York,  C. 
&  St.  L.  R.  Co.  V.  Fremont,  E.  &  M.  V.  R.  Co.  (Neb.),  p. 
470.  vol.  28  (5  R  R  R). 

To  own  line,  effect  of  bill  of  lading  on  liability  of  delivering  car- 
rier. Walter  v,  Alabama  Great  Southern  R.  Co.  (Ala.),  p.  42, 
vol.  40  (17  R  R  R). 

To  own  line,  initial  carrier  not  liable  where  it  delivered  the  hogs 
to  forwarding  carrier  in  good  condition  without  unnecessary 
delay.  Nashville,  C.  &  St.  L.  Ry.  v.  Stone  &  Haslett  (Tenn.), 
p.  88,  vol.  41  (18  R  R  R). 

To  own  line,  necessity  of  consideration.  Nashville,  O.  &  St  L. 
Ry.  V.  Stone  &  Haslett  (Tenn.),  p.  88,  vol.  41  (18  R  R  R), 

Where  connecting  carrier's  liability  was  limited  to  its  own  line, 
requested  instruction  as  to  plaintiff's  right  to  recover  was  prop- 
erly refused,  as  pretermitting  any  inquiry  as  to  whether  the 
injury  to  the  goods  occurred  on  defendant's  line,  or  while  in 
defendant's  possession  as  a  carrier.  Walter  v.  Alabama  Great 
Southern  R.  Co.  (Ala.),  p.  42,  vol.  40  (17  R  R  R). 

Where  contract  is  made  in  one  state  and  injury  ensues  in  another. 
Hughes  V.  Pa.  R.  Co.  (Pa.),  p.  925,  vol.  25  (2  R  R  R). 
Loss  of  goods  on  connecting  carrier's  line,  sufficiency  of  evidence. 

Bullock  V.   Boston   &  H.   Dispatch   Co.    (Miss.),  p.  594,  vol,  39 

(16  R  R  R). 
Mistaken  refusal  to  grant  clearance  while  certain   freight  was  on 

board  because   it   was   contraband  of  war  did   not   constitute  a 

"restraint  of  princes,  rulers,  or  people,"  within  the  meaning  of  a 

clause  of  a   bill   of  lading,   so  as   to  excuse  nonperformance  of 

agreement  to  forward  shipment  by   the   vessel.     Northern  Pac. 

Ry.  Co.  V.  American  Trading  Co.  (U.  S.),  p.  744,  vol.  38  (15  R 

R    R). 
Negligence  not  inferred  from'  mere  fact  that  goods  are  wet  while 

in  carrier's  possession.    Mears  v.  New  York,  etc.,  R.  Co.  (Conn.), 

p.  668,  vol.  26  (3  R  R  R). 
Partners,   carriers   were  liable   as  such   to   third  persons.     Lehigh 

Valley  R.  Co.  v.  Dupont  (C.  C.  A.),  p.  83,  vol.  35  (12  R  R  R). 
Party  in  whose  name  action  should  be  brought,  under  statute  of 

Georgia   requiring   any    connecting   carrier    to    give    information 

where  freight  has  been  lost.     Central  of  Georgia  Ry.  Co.  v.  Mur- 

phey  (Ga.),  p.  28,  vol.  29   (6  R  R  R). 

Passengers. 

Dominant  carrier  liable  for  death  of  passenger  from  negligence 
of  other  member  of  carrier  partnership,  though  ticket  did  not 
show  that  any  part  of  the  transportation  was  to  be  performed 
on  latter's  road.  Lehigh  Valley  R.  Co.  v.  Dupont  (C.  C.  A.), 
p.  83,  vol.  35   (12  R  R  R). 

Initial  carrier  liable  for  injuries  to  passenger  on  connecting  line, 
caused  by  impossibility  to  properly  heat  another  car,  where  it 
had  agreed  that  passenger  should  not  be  obliged  to  chanjfe 
cars,  although  it  had  limited  its  liability  to  its  own  line.  Mis- 
souri. K.  &  T.  Ry.  Co.  of  Texas  v.  Harrison  (Tex.),  p.  617, 
vol.  36  (13  R  R  R). 

Initial  carrier  was  not  liable,  under  its  contract,  for  failure  of 
connecting  carrier  to  use  highest  degree  of  care  to  properly 
use    the    heating  appliances    of   a   properly   equipped   car   fur- 
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nished  by  the   former   for   through    transportation.     Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Harrison  (Tex.),  p.  617,  vol.  36 
(13  R  R  R). 
Lfiability  for  injury  to  passenger  caused  by  negligence  on  track 
of  connecting  line,  over  which  defendant  company  was  accus- 
tomed to  run  its  cars  for  a  short  distance  to  turn  them  over 
to  connecting  line.     Oliver  v.  Columbia,  N.  &  L.   R.  Co.   (S. 
Car.),  p.  708,  vol.  29  (6  R  R  R). 
Misrepresentations  of  carrier's  station  agent  to  prospective  pas- 
senger as  to  the  best  route  to  her  destination  did  not  render 
carrier  liable  for  certain  delays  on  connecting  railroads.     St. 
Louis,  etc.,  R.  Co.  v.  White  (Tex.),  p.  796,  vol.  43  (20  R  R  R). 
Where  passenger,  who  had  purchased  from  initial  carrier  trans- 
portation on  its  and  connecting  lines,  and  received  an  order 
on  agent  of  connecting  carrier  for  ticket  on  that  line,  but  was 
unable  to  obtain   ticket   on  connecting  line  because  of  negli- 
gence of  agent,  the  connecting  carrier  was  liable  for  indignities 
to  the  passenger  offered  by   its   conductors.     Cincinnati,   etc., 
Ry.  Co.  z/.  Harris  (Tenn.),  p.  762,  vol.  42  (19  R  R  R). 
Power  of  receivers  to  contract  for  transportation  over  connecting 
lines.     Farmers'  Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.  (C. 
C.  A.),  p.  852,  vol.  30  (7  R  R  R). 
Presumption,  in  aid  of  general  verdict  for  plaintiff,  was  that  the 
loss  and  injuries  resulted  to  the  cattle  while  in  the  hands  of  the 
connecting  carrier.     Chicago,   I.    &   L.    Ry.    Co.    v.   Woodward 
(Ind.),  p.  7,  vol.  40  (17  R  R  R). 
Presumption,  in  support  of  general  verdict  for   plaintiff,  that  the 
further  part  of  the  initial  carriers  contract  was  to  safely  carry, 
and  deliver  to  consignee,  beyond  its   own  line.     Chicago,   L   & 
L.  Ry.  Co.  V.  Woodward  (Ind.),  o.  7,  vol.  40  (17  R  R  R). 
Presumption  that  injury   to   freight   in   possession   of  carrier  was 
caused  by  negligence,  statute  of  North   Carolina  not  applicable 
to  question  of  burden  of  showing  whether  damage  to  goods  de- 
livered did  not  happen  while  goods   were  in   possession  of  in- 
itial carrier.     Meredith  v.  Seaboard  Air  Line   Ry.    (N.   Car.),  p. 
641,  vol.  40  (17  R  R  R). 
Presumption  that  injury  to  goods  occurred  on  last  line.     Cote  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  270,  vol.  28  (5  R  R  R). 
Presumption  that  loss  of  some  of  goods  occurred  on  line  of  con- 
necting carrier,  where   case   containing  goods  was    delivered  in 
good  order  to  initial  carrier.     Bullock  v.  Boston  &  H.  Dispatch 
Co.  (Miss.),  p.  594,  vol.  39  (16  R  R  R). 
Presumption  that  terminal  carrier  damaged  goods  not  affected  by 
Civ.   Code  of  South   Carolina,  §  2176.     Willett  v.  Southern   Ry. 
Co.  (S.  Car.),  p.  141,  vol.  31  (8  R  R  R). 
Question   for  jury   whether   damage   from   failure   to   properly    ice 
car  occurred  on  defendant's  line.     Johnson  v.  Toledo,   S.   &  M. 
Ry.  Co.  (Mich.),  p.  137,  vol.  31  (8  R  R  R). 
Question  for  jury,  whether  damage  occurred  on  initial  line.     Mo. 

&  K.  T.  Ry.  Co.  V.  Mazzie  (Tex.),  p.  950,  vol.  25  (2  R  R  R). 
Rebilling  rate,  definition.    Alabama  &  V.  Ry.  Co-,  v.  Railroad  Com- 
mission (Miss.),  p.  366,  vol.  41  (18  R  R  R). 
Rebilling  rate,  discrimination.     Alabama  &  V.  Ry.  Co.  v.  Railroad 

Commission  (Miss.),  p.  366,  vol.  41  (18  R  R  R). 
Rebilling  rate,  power  of  railroad  commission  to  prevent  discrimi- 
nation.    Alabama  &  V.  Ry.  Co.  v.  Railroad  Commission  (Miss.), 
p.  366,  vol.  41  (18  R  R  R). 
Rebilling  rate,  putting  it  in  force  to  be  held  a  voluntary  act,  in 
absence  of  proof  of  any  action   by   railroad  commission.     Ala- 
bama &  V.  Ry.  Co.  V.  Railroad  Commission  (Miss.),  p.  366,  vol. 
41  (18  R  R  R). 
Rebilling    rate,    sufficiency    of    evidence     of     discrimination.       Ala- 
bama &  V.  Ry.  Co.  V,  Railroad  Commission  (Miss.),  p.  366,  vol. 
41  (18  R  R  R). 
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Rebillinia:  rate,  validity.  Alabama  &  V.  Ry.  Co.  v.  Railroad  Com- 
mission  (Miss.),  p.  366,  vol.  41   (18  R  R  R). 

Receiving  carrier  as  agent  for  connecting  carrier.  Hughes  r.  Pa. 
R.  Co.  (Pa.),  p.  925,  vol.  25  (2  R  R  R). 

Refusal  to  grant  clearance  because  freight  was  contraband  of  war 
was  no  excuse  for  nonperformance  of  special  agreement  of  car- 
rier to  forward  through  shipment  by  steamer  of  connecting  car- 
rier sailing  on  designated  day.  Northern  Pac.  Ry.  Co.  v.  Ameri- 
can Trading  Co.   (U.  S.).  p.  744,  vol.  38   (15  R  R  R). 

Remedy  afforded  by  Ga.  Civ.  Code  1895,  §  2298.  providing  for  the 
settlement  of  the  question  of  ultimate  liability  by  the  carriers 
themselves,  may  be  waived  by  special  contract.  Kavanaugh  & 
Co.  V.  Southern  Ry.  Co.  (Ga.),  p.  424,  vol.  35  (12  R  R  R). 

Repugnant  defenses,  where  carrier  pleaded  contributor^'  negli- 
gence, and,  in  an  amendment,  denied  that  the  goods  were  in- 
jured while  in  its  possession.  Walter  v.  Alabama  Great  Southern 
R.  Co.  (Ala.),  p.  42,  vol.  40  (17  R  R  R). 

Right  of  carrier  as  forwarder  to  select  another  route.  Fisher  r. 
Boston  &  M.  R.  Co.  (Me.),  p.  297,  vol.  38  (15  R  R  R). 

Right  of  connecting  carrier  to  action  over  against  other  carriers. 
Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Reese  (Tex.),  p.  673,  vol.  26  (3 
R  R  R). 

Selection  of  connecting  carrier,  authority  of  initial  carrier.  Chi- 
cago, I.  &  L.  Ry.  Co.  V.  Woodward  (Ind.),  p.  7,  vol.  40  (17  R 

R  R). 
Selection  of  route,  initial  carrier's  right  to  designate  not  absolute 

or  inalienable.     Steidl  v.   Minneapolis  &  St.   L.   R.  Co.  (Minn.), 

p.  668,  vol.  39  (16  R  R  R). 
Selection  of  route,  right  of  initial  carrier  where   bill  of  lading  is 

silent.     Steidl  v.   Minneapolis   &   St.   L.   R.   Co.   (Minn.),  p.  668, 

vol.  39  (16  R  R  R). 
Selection   of  route,   sufficiency  of   evidence   of   agreement.     Steidl 

V.  Minneapolis   &  St.  L.   R.  Co.   (Mass.),  p.  668,  vol.  39  (16  R 

R  R). 
State   cannot   compel   transfer   of   cars   to   connecting   road  where 

shipment  is  subject  to  interstate  commerce.     Central  Stock  Yards 

Co.  V.  Louisville  &  N.  R.  Co.  (C.  C.  A.),  p.  259,  vol.  28  (5  R  R  R). 

Terminal  Carrier's  Liability. 

Failure  of  delivering  carrier   to  have  a  waybill  for  the  freight 

furnished  no  ground  for  such  carrier's  refusal   to  deliver  the 

goods  to  the  owner  and  consignee  after  arrival.     Bowdon  v. 

Atlantic  Coast  Line  Ry.  Co.  (Ala.),  p.  735,  vol.  43  (20  R  R  R). 

Freezing   of   vegatables   because   of   defect   in   car   furnished  by 

initial  carrier  and  received  by  connecting  carrier  in  apparently 

good  condition,  latter  not  liable.     St.  Louis  Southwestern  Ry. 

Co.  V.  Myer  (Ark.),  p.  387,  vol.  41  (18  R  R  R). 

Prima  facie  case  against  delivering  carrier.     Walter  v.  Alabama 

Great  Southern  R.  Co.  (Ala.),  p.  42,  vol.  40  (17  R  R  R). 

Termination  of  liability.     Fisher  v.  Boston  &  M.  R.  Co.  (Me.),  p. 

297.  vol.  38  (15  R  R  R). 
Through  shipment,  though  company  had  no  express  contract  with 
person   who   made   it  a   practice    to   carry   goods   from   railroad 
station  to  their  destination.    'Southern  Ry.  in  Kentucky  v.  Com- 
monwealth  (Ky.),  p.  837,  vol.  32  (9  R  R  R). 
Transportation   of   freight   over   connecting   lines   after   its   arrival 
at  destination  named  in  bill  of  lading.     Mo.,  K.  &  T.  Ry.  Co.  v- 
Mazzie  (Tex.),  p.  950,  vol.  25  (2  R  R  R). 
Validity  of  joint  traffic  arrangement  under  Ky.  St.  §  820.    Common- 
wealth V.   Chesapeake  &  O.   R.   Co.   (Ky.),  p.  184,  vol.  30  (7  R 
R  R). 
Validity  of  tracing  act  of  Georgia  could  not  be  tested  by  motion 
for  nonsuit.     Savannah,   F.  &  W.   R.  Co.  v.  Elder  (Ga.),  p.  223, 
vol.  30  (7  R  R  R). 
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Venue  of  action  where  ratification  by  connecting  carrier  of  orijd- 
nal  contract  of  initial  carrier.  Pittsburj?,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Viers  (Ky.),  p.  62,  vol.  26  (3  R  R  R). 

Waybill  afforded  no  proof  of  partnership  or  agency  between  de- 
fendant and  connecting  carrier.  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Barnett  (Tex.),  p.  789,  vol.  24  (1  R  R  R). 

What  constitutes  awaiting  further  conveyance.  Texas  &  Pacific 
Ry.  Co.  V.  Reiss  (U.  S.).  p.  178,  vol.  24  (1  R  R  R). 

W^hen  carriers  must  settle  among  themselves  the  question  of  ulti- 
mate liability  for  injury  to  freight.  Southern  Ry.  Co.  v.  Waters 
&  Co.  (Ga.),  p.  480,  vol.  43  (20  R  R  R). 

Where  initial  carrier  had  no  authority  from  connecting  carriers 
to  contract  for  through  shipments  except  by  a  certain  route,  a 
shipper  contracting  for  through  shipment  could  not  recover  dam- 
ages to  the  shipment  occasioned  by  their  having  gone  that  way 
instead  of  another,  as  requested;  he  knowing  such  limitation  of 
the  carrier's  authority.  Houston  &  T.  C.  R.  Co.  v,  Everett 
(Tex.),  p.  578.  vol.  41   (18  R  R  R). 

Where  railroad  company  receives  from  another  railroad  goods  to 
be  transported,  and  receipts  for  them  as  "in  good  order,"  such 
company  is  concluded  by  the  receipt  from  settmg  up,  as  against 
the  consignee,  that  the  goods  were  not  in  good  order  when  re- 
ceived. Southern  Ry.  Co.  v.  Waters  &  Co.  (Ga.),  p.  480,  vol. 
43  (20  R  R  R). 

CONSTITUTIONAL  LAW. 

See  CONTRACTS;  EMINENT  DOMAIN;  JURISDICTION; 
RAILROADS;  BONDS;  BRIDGES;  CARRIERS;  CON- 
TRIBUTORY NEGLIGENCE;  CRIMINAL  LAW;  CROSS- 
INGS; EMINENT  DOMAIN;  EMPLOYERS'  LIABILITY 
ACTS;  EXPRESS  COMPANIES;  FELLOW  SERVANTS; 
FENCES;  INTERSTATE  COMMERCE;  LEASES  AND 
RUNNING  POWERS;  LICENSES;  LOCAL  ASSESS- 
MENTS; MONOPOLIES;  RAILROAD  COMMISSIONS; 
RAILROADS;  RAILROADS  IN  STREETS;  RIGHT  OF 
WAY;  STATIONS  AND  DEPOTS;  STOCK,  INJURIES 
TO;  STREET  RAILWAYS;  TAXATION;  TICKETS  AND 
FARES. 

Act  March  4,  1897  of  Indiana,  not  invalid  as  infringing  right  of 
trial  bv  jury.  Citizens'  St.  R.  Co.  v.  Jolly  (Ind.),  p.  175,  vol.  31 
(8  R  R  R). 

Acts  1899  of  Ind.,  p.  260,  providing  for  the  granting  of  franchise 
to  street  railways  not  in  violation  of  constitutional  provision 
requiring  corporations  to  be  formed  under  general  law.  Smith 
V,  Indianapolis  St.  Ry.  Co.  (Ind.),  p.  116,  vol.  26  (3  R  R  R). 

Amendment  of  South  Carolina  statute  withdrawing  right  of  bond- 
holders to  reorganize  in  case  of  foreclosure,  of  railroad  mort- 
gage, except  on  condition  of  submission  to  certain  rates  for 
transportation,  not  an  impairment  of  property  rights.  Com'rs 
of  Railroads  v.  Grand  Rapids  &  P.  Ry.  Co.  (Mich.),  p.  665,  vol. 
26  (3  R  R  R). 

Appropriation  of  right  of  way  by  telegraph  company  without  com- 
pensation is  in  violation  of  provision  of  federal  constitution 
against  taking  property  without  due  process  of  law.  Phillips 
V.  Postal  Tel.  Cable  Co.  (N.  C),  p.  147,  vol.  28  (5  R  R  R). 

Assessing  damages  irrespective  of  benefits  in  eminent  domain  pro- 
ceedings.   Beveridge  v.  Lewis  (Cal.),  p.  83,  vol.  26  (3  R  R  R). 

Carriers  of  Freight. 

Any  interference  with  interstate  commerce  by  enforcement  or 
state  statute  prohibiting  greater  charge  for  short  than  long 
haul  too  remote  to  be  regarded  as  unconstitutional  interference 
with  interstate  commerce.  Louisville  &  N.  R.  Co.  v.  Com- 
monwealth of  Kentucky  (U.  S.),  p.  118,  vol.  24  (1  R  R  R). 
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Authority  of  state  legislature  to  authorize  railroad  commissioners 
to  reduce  unreasonable  joint  through  rate  agreed  upon  by  two 
or  more  railroads.  Minneapolis,  etc.,  R.  Co.  v.  State  of  Min- 
nesota (U.  S.).  p.  650,  vol.  27  (4  R  R  R). 

Certain  construction  of  a  contract  of  shipment  did  not  deny  de- 
fendant carrier  equal  protection  of  the  laws  of  the  United 
States,  etc.,  so  as  to  give  the  Supreme  Court  jurisdiction  of  an 
appeal  in  an  action  for  damages  to  freight.  PhcEnix  Po^'dcr 
Mfg.  Co.  V.  Wabash  R.  Co.  (Mo.),  p.  487,  vol.  43  (20  R    R  R). 

Constitutionality  of  Georgia  statute  requiring  initial  or  any  con- 
necting carriers  to  give  information  where  freight  has  been 
lost.  Central  of  Georgia  Ry.  Co.  v.  Murphey(  Ga.),  p.  28, 
vol.  29  (6  R  R  R). 

Constitutionality  of  Ky.  St.  prohibiting  carriers  from  charRinii: 
more  for  short  than  long  haul.  Louisville  &  N.  R.  Co.  v.  Com- 
monwealth of  Kentucky  (U.  S.),  p.  118,  vol.  24  (1  R  R   R). 

Constitutionality  of  South  Carolina  penal  statute  providinj?  that 
every  claim  for  loss  or  damages  to  property  in  possession  of 
a  common  carrier  shall  be  adjusted  and  paid  within  a  specified 
time.  Seegers  Bros.  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  p.  83, 
vol.  42  (19  R  R  R). 

Constitutionality  of  South  Carolina  penal  statute  requiring:  com- 
mon carriers  to  pay  claims  against  them  within  specified  time. 
Frasier  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  768,  voL  42 
(19  R  R  R). 

Constitutionality  of  statute  providing  penalty  for  failure  to  pay 
damages  on  freight.  Porter  v,  Charleston  &  S.  Ry.  Co.  (S. 
Car.),  p.  657,  vol.  26  (3  R  R  R). 

Construction  of  state  statute  giving  different  effect  to  similar 
language  in  interstate  commerce  law  binding  on  United  States 
Supreme  Court.  Louisville  &  N.  R.  Co.  v.  Commonwealth  of 
Kentucky  (U.  S.),  p.  118,  vol.  24  (1  R  R  R). 

Federal  question  raised  by  allegation  of  impairment  of  contract 
obligation  by  reduction  of  rates  of  reorganized  railroad  com- 
pany. Grand  Rapids  &  I.  R.  Co.  v.  Osborn  (U.  S.),  p.  568, 
vol.  33   (10  R  R  R). 

Kentucky  Const.,  §  218,  prohibiting  carriers  for  charging  more 
for  short  than  long  haul  as  an  interference  with  intestate  com- 
merce. Louisville  &  N.  R.  Co.  v.  Eubank  (U.  S.),  p.  610^ 
vol.  24  (1  R  R  R). 

Mass.  statute  removing  bar  of  limitation  to  filing  petition  to 
have  damages  assessed  is  not  invalid  as  class  legislation,  be- 
cause, while  applicable  to  other  railroads,  terminal  companies 
are  exempt  from  its  operation.  Dunbar  v.  Boston  &  P.  R. 
Corp.  (Mass.),  p.  382,  vol.  26  (3  R  R  R). 

Michigan  statute  for  the  creation  of  a  corporation  upon  the  re- 
organization of  a  railroad  by  the  purchasers  at  foreclosure  sale 
did  not  create  a  contract  right  which  was  impaired  by  statute 
reducing  rates,  existing  when  new  company  was  incorporated, 
though  not  in  force  when  mortgage  was  executed.  Grand 
Rapids  &  I.  R.  Co.  v.  Osborn  (U.  S.),  p.  568,  vol.  33  (10  R 
R  R). 

Penal  statute  of  North  Carolina  prohibiting  delay  in  »hippini;r 
freight  was  a  proper  exercise  of  state's  police  power.  Lex- 
ington Grocery  Co.  v.  Southern  Ry.  Co.  (N.  Car.),  p.  349,  voL 
37   (14  R  R  R). 

South  Carolina  statute  providing  penalty  for  failure  to  pay- 
damages  on  freight  within  sixty  days'  not  unconstitutional  as 
in  violation  of  interstate  commerce  clause  of  constitution. 
Porter  v,  Charleston  &  S.  Ry.  Co.  (S.  Car.),  p.  657,  vol.  26  C3 
R  R  R). 

Statute  prohibiting  carriers  from  charging  more  for  short  thaxi 
long  haul  as  interference  with  interstate  commerce.  Louis- 
ville &  X.  R.  Co.  V.  Eubank  (U.  S.),  p.  610,  vol.  24  (1  R  R  R). 
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Tracing   act  of   Georgia   not   unconstitutional.     Savannah,   F.    & 
W.  R.  Co.  V.  Elder  (Ga.),  p.  223,  vol.  30  (7  R  R  R). 

Carriers  of  Passengers. 

Carrier  not  deprived  of  its  property  without  due  process  of  law 
by  statute  of  Nebraska  creating  liability  for  any  injury  to 
passenger  not  occasioned  by  his  own  criminal  negligence  or 
violation  of  some  rule  of  the  company.  Chicago,  R.  I.  &  P. 
Ry.  Co.  V,  Eaton  (U.  S.),  p.  175,  vol.  25  (2  R  R  R). 
Constitutionality,  of  Nebraska  statute  creating  liability  for  any 
injury  to  passenger  not  occasioned  by  his  own  criminal  negli- 
gence or  violation  of  some  rule  of  the  company.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Eaton  (U.  S.),  p.  175,  vol.  25  (2  R  R  R); 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hambel  (Neb.),  p.  167,  vol. 
25  (2  R  R  R);  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Zernecke  (U. 
S.),  p.  170,  vol.  25  (2  R  R  R). 
Constitutionality  of  penal  statute  requiring  railroad  to  provide 
pure  drinking  water  for  passengers.  Southern  Ry.  Co.  v. 
State  (Ga.X  P.  475,  vol.  43  (20  R  R  R). 
Constitutionality  of  statute  prohibiting  sale   of  passes.     Allardt 

V.  People  (111.),  p.  674,  vol.  27  (4  R  R  R). 
In   so  far  as   the   legislature    has    undertaken    to    inflict    upon 
violators  of  Ga.  Pen.  Code  1895,  §  522,  requiring  railroads  to 
furnish  pure  drinking  water  for  passengers,  punishment  other 
than  fine,  its  punitive  clause  is  inoperative,  because  incapable 
of  enforcement.     Southern  Ry.  Co.  v.  State  (Ga.),  p.  475,  vol. 
43   (20  R  R  R). 
Ordinance   requiring  fenders   on   street  cars  was  void  for   non- 
uniformity  and   as   discriminating  in   favor  of   some   manufac- 
turers  of   fenders.     City  of  Elkhart  v.   Murray   (Ind.),   p.  94, 
vol.  43  (20  R  R  R). 
Penal  statute  providing  for  separation  of  white  and  colored  pas- 
sengers.    State  V.  Pearson  (L,a.),  p.  324,  vol.  31  (8  R  R  R). 
Successor  of  railroad  company  acquires  the  latter's  rights  sub- 
ject to  liabilities  imposed  by  mileage  book  act  of  New  York. 
Minor  v.  Erie  R.  Co.  (N.  Y.),  p.  53,  vol.  29  (6  R  R  R). 
Constitutionality   of   act   making   railroad    company   liable    for   at- 
torney's fees.     Cleveland,  C,  C.  &  St.   L.  Ry.  Co.  v.   Hamilton 
(111.),  p.  40,  vol.  30   (7  R  R  R). 
Constitutionality  of  acts  1899  of  Ind.,  p.  260,  authorizing  cities  to 
grant    franchise    to    street   railways.      Smith    v.    Indianapolis    St. 
Ry.  Co.   (Ind.),  p.  116,  vol.  26   (3  R  R  R). 
Constitutionality   of   ch.   104,  p.   180,   of   laws   of  1893,  of  Kansas, 
relating   to   construction   of    levees.      Missouri,    etc.,    Ry.    Co.    v, 
Cambern    (Kan.),   p.   806,   vol.   29    (6   R   R    R). 
Constitutionality  of  §  1,  ch.  119,  laws  1899,  of  Maine,  relating  to 
the  organization  of  street  railways.     Appeal  of  Milbridge  &  C. 
Electric  R.  Co.   (Me.),  p.  489,  vol.  25  (2  R  R  R). 
Constitutionality   of   §   3342,    Rev.    St.   of   Ohio,    requiring   railroad 
companies  to  drain  their  right  of  way  so  as  to  prevent  injury 
to  contiguous  land  or  detriment  to  the  public.     Chicago   &  E. 
R.  Co.  y.  Keith  (Ohio),  p.  204,  vol.  29  (6  R  R  R). 
Constitutionality  of  statute  of  Indiana  providing  that  contributory 
negligence   in   action   for  personal   injury   shall   be   a   matter   of 
defence  and  may  be  proved  under  general  denial.     Indianapolis 
St.  Ry.  Co.  V.  Taylor  (Ind.),  p.  588,  vol.  25  (2  R  R  R). 
Construction    of   constitutional    provision    of    another    state    incor- 
porated in  state  constitution.     Norfolk  &  W.  Ry.  Co.  v.  CJheat- 
wood's  Adm'x  (Va.),  p.  850,  vol.  36  (13  R  R  R). 
Contract   by    railroad   company   allowing  one   to   erect   warehouse 
on  its  right  of  way,  he  to  hold  it  harmless  from  damage  by  fire 
thereon,    not    unconstitutional.      Wabash    R.    Co.    v.    Ordelheide 
(Mo.),  p.  96,  vol.  30  (7  R  R  R). 
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Contract  to  maintain  side  tracks  for  convenience  of  sawmill  owner 
in  consideration  of  release  of  damages  for  injuries  to  stock  and 
from  fire  not  against  public  policy.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Carter  (Tex.),  p.  538,  vol.  26  (3  R  R  R). 

Equal  protection  of  law  not  denied  by  provisions  of  Alabama 
Code  1886,  §  453,  ch.  13,  providing:  for  taxation  of  railroad 
stock,  because  of  exemption  of  stock  in  domestic  railroads  and 
in  others  that  list  substantially  all  their  property  for  taxation. 
Kidd  V.  State  (U.  S.),  p.  518,  vol.  30   (7  R  R  R). 

Expense  of  removing:  soil  attendant  to  improvinjj  channel  of  creek 
across  railroad  right  of  way,  under  authority  of  Illinois  farm 
drainage  act  of  July  1,  1885,  cannot  be  imposed  upon  railroad. 
Chicago,  etc.,  Ry.  Co.  v.  People  (U.  S.),  p.  657,  vol.  42  (19 
R  R  R). 

Granting  to  a  municipal  corporation  of  power  to  pass  all  neces- 
sary ordinances  for  the  protection  of  the  safety  of  citizens  is 
not  an  infringement  of  the  maxim  that  legislative  power  may 
not  be  delegated.  Sluder  v.  St.  Louis  Transit  Co.  (Mo.),  p. 
293,  vol.  39   (16   R  R  R). 

Master  and  Servant. 

Automatic    coupler   act   enacted   by  .congress    March    2.    1893,  c. 
193,   providing   that   the   doctrine   of   assumption   of   risk   shall 
be  no  defense  where   it  is   violated,  was  within   the  power  of 
that   body.     Kansas   City,    M.   &    B.    R.    Co.  v.   Flippo    (Ala.), 
p.   486,  vol.  35   (12   R  R  R). 
Master   not    deprived    of   property   without    due    process   of   law 
by   judgment    against    it    alone,    in    action    against    it    and   its 
employee,    although    joint    and    concurrent    negligence    is    al- 
leged.    Southern  Ry.  Co.  v.  Carson  (U.  S.),  p.  490,  vol.  34  (11 
R   R   R). 
Rev.    St.    of    Mo.    1899,    §    2873,    providing    that    every    railroad 
corporation  in  the  state  shall   be  liable  for  all   damages  sus- 
tained by  any  servant  "while  engaged  in  the  work   of  operat- 
ing  such   railroad   by   reason   of  the   negligence   of   any   other 
agent  or  servant  thereof"  is  not  unconstitutional,  as  subjecting 
railroad  companies  to  a  liability  not  imposed  on  other  persons 
or  companies  under  similar  conditions.     Callahan  v.  St.   Louis, 
etc.,  Ry.  Co.  (Mo.),  p.  293,  vol.  29  (6  R  R  R). 
Operation    of   street    railway    not   an    ordinary    avocation,     within 
constitutional    provision    securing    to    every    individual    right    to 
choose  his  occupation.     Goddard  v.   Chicago  &   N.  W.   Ry.  Co. 
(111.),  p.  781,  vol.  30  (7  R  R  R). 
Sections  3343-3346,  Rev.  St.  of  Ohio,  are  in  conflict  with  sections 
16  and  19  of  art.   1,  of  the  State  Const.,  and  are  void  for  the 
reason    that    they    attempt    to    authorize    the    taking    of    private 
property  for  private  purposes  and  without  due   process   of  law. 
Chicago  &  E.  R.  Co.  v.  Keith  (Ohio),  p.  204,  vol.  29  (6  R  R  R). 
Since   Tex.   Rev.   St.   1875,   art.   4367,   requires   railroad   to   maintain 
its  general  offices,  etc.,  at  city  where  it  has  contracted  to  main- 
tain   them,    enforcement    by    courts    of    such    a    contract    is    not 
against   public   policy.     City   of   Tyler   v.   St.    Louis    S.    W.    Ry. 
Co.   (Tex.),  p.  625,  vol.  42  (19   R  R  R). 
Statute    making    penal    the    stealing    of     rides    on    railroad    trains. 

Pressley  v.  State  (Ga.),  p.  677,  vol.  32  (9  R  R  R). 
Statute  of  Massachusetts   relieving  company   of  duty  of  repairing 
street  not  unconstitutional  as  impairing  contract  obligation.    City 
of  Springfield  v.  Springfield  St.   Ry.  Qo.   (Mass.),  p.  815,  vol.  27 
(4  R  R  R). 
Statute    of    Ohio   requiring   railroad   companies    to   drain    right   of 
way   unconstitutional.     Chicago    &   E.    R.    Co.   i^    Keith    (Ohio), 
p.  204,  vol.  29   (6  R  R  R). 
Successor  company  compelled   to  construct  crossing  not  deprived 
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of  its  property  without  due  process  of  law,  although  it  was  not 

notified  of  proceedings.     Baltimore,  etc.,  R.  Co.  v.  State  (Ind.), 

p.  611,  vol.  29  (6  R  R  R). 
Validity   of    contract    to   maintain    side    track    for    convenience    of 

sawmill  owner.     Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Carter 

(Tex.),  p.  538,  vol.  26  (3  R  R  R). 
Validity  of  imposition,  under  Illinois  farm  drainage  act  of  July  1, 

1885,  upon   railroad  of  entire   cost   of  removing  and   rebuilding 

bridge  and   culvert.     Chicago,   etc.,   Ry.    Co.  v.   People    (U.   S.), 

p.  657,  vol.  42  (19  R  R  R). 
Validity  of  order  requiring  safety  appliances   at   grade   crossings. 

Detroit,  etc..  R.  Co.  v.  Osborn  (U.  S.),  p.  456,  vol.  30  (7  R  R  R). 
Validity  of  Texas  Johnson  grass  statute.     Missouri,  etc.,  Ry.  Co. 

of  Texas  v.  May  (U.  S.),  p.  485,  vol.  34  (11  R  R  R). 
What  constituted  "property"  within  meaning  of  article  of  federal 

constitution  providing  that  private  property   shall  not  be  taken 

for  public  use  without  just  compensation.     Southern  Kansas  Ry. 

Co.  V.  Oklahoma  City  (Okla.),  p.  244.  vol.  29  (6  R  R  R). 

CONTRACTORS. 

See  FELLOW  SERVANTS;  INDEPENDENT  CONTRACT- 
ORS;  LICENSEES;   LIENS;   MASTER  AND  SERVANT. 

Liability  of  materialman  for  seizure  of  material  furnished  con- 
tractor,»  but  in  railroad's  possession.  Cameron  v.  Orleans  &  J. 
Ry.  Co.,  Limited  (La.),  p.  829,  vol.  26  (3  R  R  R). 

Liability  of  material  man  to  railroad  for  unlawful  seizure  of  ma- 
terial furnished  contractor,  but  in  railroad's  possession.  Cameron 
y.  Orleans  &  J.  Ry.  Co.,  Limited  (La.),  p.  829,  vol.  26  (3  R  R  R). 

Liability  of  railroad  for  material  furnished  contractor  for  con- 
struction of  road.  Cameron  v.  Orleans  &  J.  Ry.  Co.,  Limited 
(La.),  p.  829,  vol.  26  (3  R  R  R). 

Right  of  railroad  to  enjoin  contractor  from  removing  material 
collected  for  construction  of  road.  Cameron  v.  Orleans  &  J. 
Ry.  Co.,  Limited  (La.),  p.  829,  vol.  26  (3  R  R  R). 

CONTRACTS. 

See    BAGGAGE;     BILLS    OF    LADING;     CARRIERS    OF 
GOODS;    CARRIERS  OF  LIVE  STOCK;    CARRIERS  OF 
PASSENGERS;    CONNECTING  CARRIERS;    DAMAGES; 
LEASES  AND   RUNNING   POWERS;    LIENS;    MASTER 
AND    SERVANT;      RAILROAD     AID    GRANTS;      RAIL- 
ROADS;   RAILROADS  IN  STREETS;    RIGHT  OF  WAY; 
SLEEPING     CAR     COMPANIES;      SPURS     AND     SIDE 
TRACKS;     STATIONS   AND    DEPOTS;    STREET   RAIL- 
WAYS;  TICKETS  AND  FARES. 
Assignability  of  contract  to  maintain  side  tracks  for  convenience 
of   sawmill,  owner    in    consideration    of    release    of    damages    to 
stock  and   from   fire.     Missouri,   K.   &  T.   Ry.   Co.    of  Texas  v. 
Carter  (Tex.),  p.  538,  vol.  26  (3  R  R  R). 
Contract  to  maintain  side  tracks  for  convenience  of  sawmill  owner 
in  consideration  of  release  of  damages  for  injuries  to  stock  and 
from  fire  not  against  public  policy.     Missouri,  K.  &  T.  Ry.   Co. 
of  Texas  v.  Carter  (Tex.),  p.  538,  vol.  26  (3  R  R  R). 
Impairment  of.     City  of  Detroit  v.  Detroit  Citizens'  Street  Ry.  Co. 

(U.  S.).  p.  851,  vol.  25  (2  R  R  R). 
Jurisdiction  to  determine  sufficiency  of  consideration  of  contract 
to  maintain  side  track  for  convenience  of  sawmill  owner.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Carter  (Tex.),  p.  538,  vol. 
26  (3  R  R  R). 
Liability  of  consolidated  company  under  contract  to  maintain  side 
tracks  for  convenience  of  sawmill  owner  entered  into  in  con- 
sideration of  release  of  damages  for  injuries  to  stock  and  from 
fires.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Carter  (Tex.),  p. 
538,  vol.  26  (3  R  R  R). 
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Oblij?at?on  to  furnish  rolling  stock,  construction  of  contract.  Flan- 
agan Bank  v,  Graham  (Ore.),  p.  446,  vol.  29  (6  R  R  R). 

Right  to  bonus  under  contract  to  procure  property  owners*  consent 
to  construction  of  elevated  railroad.  Union  El.  R.  Co.  v.  Nixon 
(111.),  p.  370,  vol.  28  (5  R  R  R). 

Right  to  compensation  for  procuring  property  owners'  consent  to 
construction  of  elevated  railroad,  construction  of  contract.  Union 
EL  R.  Co.  «/.  Nixon  (111.),  p.  370,  vol.  28  (5  R  R  R). 

Stipulation  in  contract  of  employment  requiring  trainmen  to  take 
notice  of  obstruction  near  track  void  as  against  public  policy. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darby  (Tex.),  p.  327,  vol.  25  (2 
R  R  R). 

Validity  of  contract  to  maintain  side  track  for  convenience  of 
sawmill  owner.  Missouri,  K.  &  T.  Ry.  Co.-  of  Texas  v.  Carter 
(Tex.),  p.  538,  vol.  26  (3  R  R  R). 

When  contract  for  carriage  of  goods  over  several  lines  consti- 
tutes a  separate  contract  as  to  carrier.  Hughes  v.  Pa.  R.  Co. 
(Pa.),  p.  925,  vol.  25   (2  R  R  R). 

CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CONNECTING  CARRIERS;  CROSSINGS;  EMPLOYERS* 
LIABILITY  ACTS;  EVIDENCE;  FIRES  SET  BY  LOCO- 
MOTIVES; FRIGHTENING  TEAMS;  IMPUTED  NEG- 
LIGENCE; INSTRUCTIONS;  LICENSEES;  LOGGING 
RAILROADS;  MASTER  AND  SERVANT;  NEGLIGENCE; 
ORDINANCES;  PERSONAL  INJURIES;  RAILROADS 
IN  STREETS;  STATIONS  AND  DEPOTS;  STOCK,  IN- 
JURIES TO;  STREET  RAILWAYS;  STREETS  AND 
HIGHWAYS;  TRESPASSERS. 
Attempting  to  drive  over  tracks  in  front  of  an  approaching  electric 

car.     McNab  v.  United   Railways   &   Electric   Co.    (Md.),  p.  39, 

vol.  25  (2  R  R  R). 

Burden  of  Proof. 

Burns  v.  Metropolitan  St.  Ry.  Co.  (Kan.),  p.  476,  vol.  29  (6 
R  R  R);  Corbett  v.  Oregon  Short  Line  R.  Co.  (Utah),  p.  436, 
vol.  30  (7  R  R  R);  Dubiver  v.  City  &  S.  Ry.  Co.  (Ore.),  p. 
660,  vol.  33  (10  R  R  R);  Hickey  v.  Rio  Grande  Western  Ry. 
Co.  (Utah),  p.  318,  vol.  43  (20  R  R  R);  Hot  Springs  St.  Ry. 
Co.  V.  Hildrcth   (Ark.),  p.  168,  vol.  41  (18  R  R  R). 

Burn's  Ann,  St.  1901,  §  359a,  providing  that,  in  personal  injury 
actions,  the  burden  of  proof  shall  be  on  defendant,  relates  to 
procedure,  and  hence  is  applicable  where  the  cause  of  action 
arose  in  another  state.  Chicago  Terminal  Transfer  R.  Co.  v. 
Vandenberg  (Ind.),  p.  740,  vol.  40  (17  R  R  R). 

Instruction.  Cook  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  954,  vols 
26  (3  R  R  R). 

Not  presumed,  but  is  a  matter  of  defense  to  be  proved  by  de- 
fendant, unless  it  is  shown  by  plaintiff's  evidence.  Choctaw, 
O.  &  G.  Ry.  Co.  V.  Doughty  (Ark.),  p.  665,  vol.  41  (18  R  R  R). 

Rule    in    federal    courts.      Hemingway   v,    Illinois    Cent.    R,    Co. 
(C.  C.  A.),  p.  899,  vol.  26  (3  R  R  R). 
Constitutionality    of    Indiana    statute    providing    that    contributory 

negligence  in  action  for  personal   injuries   shall   be  a   matter  of 

defense,  and  may  be  proved  under  general  denial.     Indianapolis 

St.  Ry.  Co.  V.  Taylor  (Ind.),  p.  588.  vol.  25  (2  R  R  R). 
Contributory  negligence  of  driver  of  private  team  struck  by  street 

car  is  not  imputable  to   one   riding  as   his  guest  or  companion. 

Hot  Springs  St.  Ry.   Co.  v.   Hildreth   (Ark.),  p.  168,  vol.  41  (18 

R  R  R). 
Defense  of  contributory  negligence  is  not  inconsistent  with  denial 

of  negligence  on  part  of  defendant.     Jackson  v.  Natchez  &  W. 

Ry.  Co.  (La.),  p.  385,  vol.  42  (19  R  R  R). 
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Definition.     Kentucky  &  I.  Bridge  Co.'s  Receivers  v.  Montgomery 
(Ky.),  p.  405,  vol.  25  (2  R  R  R). 

Degree  of  Care. 

Care  required  of  one  in  face  of  danger.  South  Chicago  City  Ry. 
Co.  V.  Kinnare  (111.),  p.  229,  vol.  41  (18  R  R  R). 

Charge  that  decedent  was  not  guilty  of  contributory  negligence, 
if  he  was  injured  and  killed  while  using  such  means  as  then 
appeared  to  him  to  be  reasonably  necessary  to  avoid  danger, 
was  erroneous.  Louisville  &  N.  R.  Co.  v,  Molloy's  Adm'x 
(Ky.),  p.  714,  vol.  41   (18  R  R  R). 

Charge  that,  if  decedent  was  killed  while  acting  as  a  person  of 
ordinary  prudence  placed  in  such  a  position  might  reasonably 
act,  it  was  immaterial  that  he  might  have  escaped  injury  if  he 
had  followed  some  other  course,  should  have  been  given,  in- 
stead of  the  one  given.  Louisville  &  N.  R.  Co.  v.  Molloy's 
Adm*x  (Ky.),  p.  714,  vol.  41  (18  R  R  R). 

Degree  of  care  required  for  self-protection.  Normile  v.  Wheel- 
ing Traction  Co.  (W.  Va.),  p.  235,  vol.  41  (18  R  R  R);  Read 
V.  City  &  Suburban  Ry.  Co.  (Ga.),  p.  278,  vol.  26  (3  R  R.R). 

Failure  to  exercise  best  judgment  by  one  placed  in  position  of 
danger  through  negligence  of  another.  Kansas  City-Leaven- 
worth  R.  Co.  V.  Langley  (Kan.),  p.  433,  vol.  38  (15  R  R  R). 

Incurring  danger  in  attempting  to  save  human  life,  degree  of 
care  required  of  rescuer.  Ridley  v.  Mobile  &  O.  R.  Co. 
(Tenn.),  p.  857,  vol.  40  (17  R  R  R). 

Influence  of  fear,  instruction  was   erroneous,   as   plaintiffs   con- 
^  duct   was   to  be   judged   by   what    men   of   ordinary   prudence 

would  have  done.     Alabama  Great  Southern  R.  Co.  v.  Fulton 
(Ala.),  p.  311,  vol.  43  (20  R  R  R). 

Instruction  was  a  fair  one  on  the  doctrine  of  contributory  negli- 
gence, in  action  for  death  of  one  killed  while,  working  in  a 
dangerous  place.  Ryan  v.  St.  Louis  Transit  Co.  (Mo.),  p.  775, 
vol.  41  (18  R  R  R). 

Intoxication  does  not  relieve  a  man  from  the  degree  of  care 
required  of  a  sober  man  in  same  circumstances.  Vizacchero 
V.  Rhode  Island  Co.  (R.  I.),  p.  172,  vol.  37  (14  R  R  R). 

In  view  of  certain  instruction,  another  instruction — that  ordinary 
care  is  that  which  an  ordinarily  prudent  person,  situated  as 
deceased  was  before  and  at  time  of  accident,  would  exercise 
for  his  own  safety — ^was  not  erroneous  on  the  theory  that  it 
assumed  that  deceased  was  not  guilty  of  contributory  negli- 
gence in  being  in  the  position  in  which  he  found  himself  at 
time  of  the  injury.  South  Chicago  City  Ry.  Co.  v.  Kinnare 
(111.),  p.  229,  vol.  41  (18  R  R  R). 
Direction  of  verdict.     Burian  v.   Seattle   Electric  Co.   (Wash.),   p. 

218.  vol.  24   (1   R  R  R). 
Doctrine    of    the   "last    clear    chance."     Chicago,    etc.,    R.    Co.    v. 

Lilley  (Neb.),  p.  798,  vol.  30  (7  R  R  R). 
Does  not  prevent  recovery  where  there  was  also  negligence  after 

discovery  of   plaintiff's   peril.     Green  v.   Los   Angeles   Terminal 

Ry.  Co.  (Cal.),  p.  192,  vol.  41  (18  R  R  R). 
Duty  to  avoid  consequences   of   defendant's   negligence.     Atlanta, 

etc..  Ry.  Co.  v.  Gardner  (Ga.),  p.  602,  vol.  37  (14  R  R  R). 
Effect  of.     Birmingham  Ry.,  Light  &  Power  Co.  v.  Bvnum  (Ala.), 

p.  683,  vol.  36  (13  R  R  R) ;    Moulton  v.  Sanford  &  C.  P.  Ry.  Co. 

(Me.),  p.  154.  vol.  41  (18  R  R  R) ;  Quinn  v.  Chicago  &  E.  R.  Co. 

(Ind.),  p.  661.  vol.  35   (12  R  R  R). 
Employee    killed    in    attempting    to    save   boy    standing    on    track, 

findinir  that  he  acted  with  due  care  was  justified  by  the  evidence. 

Ridley  v.  Mobile  &  O.  R.  Co.  (Tenn.),  p.  858,  vol.  40  (17  R  R  R). 
Erroneous  conduct  in  avoiding  danger.     Chesapeake  &  N.  Ry.  Co. 

V.  Ogles  (Ky.),  p.  740,  vol.  30  (7  R  R  R);  Chicago,  etc.,  R.  Co. 
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V.  Lilley  (Neb.),  p.  798,  vol.  30   (7  R  R  R);    Reed  v,  Missouri. 

K.  &  T.  Ry.  Co.  (Mo.),  p.  262,  vol.  26  (3  R  R  R). 
Erroneous  conduct  induced  by  fear.     Gulf,  C.  &  S.  F.  Ry.  Co.  r. 

Bryant  (Tex.),  p.  952,  vol.  24  (1  R  R  R);    St.  Louis  S.  W.  Ry. 

Co.  V.  Jacobson  (Tex.),  p.  301,  vol.  25  (2  R  R  R). 
Error    of    judgment    caused    by    apprehension    of    danger,   circum- 
stances  to  be  considered  in   determining   question.     Chretien  v. 

New  Orleans  Rys.  Co.  (La.),  p.  262,  vol.  38  (15  R  R  R).. 
Error    of   judgment    caused    by    fright    when    attempting   to  avoid 

danger.     St.  Louis  &  S.  F.  R.  Co.  v.  Brock  (Kan.),  p.  613,  vol. 

35  (12  R  R  R). 

Evidence. 

Admissibility  of  evidence  on  redirect  examination  giving  reason 
for  failure  to  lead  team  across  track  instead  of  driving.     Inter- 
national  &  G.   N.   R.   Co.  V.   Locke    (Tex.),   p.   754,  vol.  25  (2 
R  R  R). 
Admissibility  of  evidence  that  others  had  used  crossing  in  action 
against  street   railway   for   injury   caused   by   pile   of   snow  in 
street.     Newport  News  &  O.   P.  Ry.  &  Electric  Co.  v.  Brad- 
ford (Va.),  p.  106,  vol.  27  (4  R  R  R). 
Habit  of  driving  with  loose  rein  was  inadmissible  as  not  within 
the  issue,   on   question   of  contributory   negligence   of  another 
occupant    of    vehicle.      Bresee   v.    Los    Angeles    Traction    Co. 
(Cal.),  p.  537,  vol.  43   (20  R  R  R). 
Habits  of  driver  of  vehicle  with  respect  to  dangers  arising  from 
collisions  with  cars,  admissibility  on  question  of  contributory 
negligence  of  person  he  was  driving.     Bresee  v,   Los  Angeles 
Traction  Co.   (Cal.),  p.  537,  vol.  43   (20  R  R  R). 
Evidence  insufficient  to  establish   contributory   negligence,  in  acci- 
dent at  crossing.     St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Carwile 
(Tex.),  p.  804,  vol.  25  (2  R  R  R). 
Exposing  self  to  known  danger,  person  guilty  of  does  not  assume 
responsibility  for  other  dangers  which  are  unknown,  and  could 
not    by    the    exercise    of     ordinary    care    have    been    discovered. 
Holmes  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Neb.),  p.  485,  vol.  41  (18 
R  R  R). 
Failure  to  anticipate,  and  act  upon,  another's  negligence.     Erie  R. 

Co.  V.  Kane  (C.  C.  A.),  p.  423,. vol.  31  (8  R  R  R). 
Failure  to  have  child  vaccinated,  in  action  for  communication  of 
contagious    disease.      Missouri,    K.    &    T.    Ry.    Co.    of   Texas  v. 
Wood  (Tex.),  p.  936.  vol.  26  (3  R  R  R). 
Gross  negligence  implies  utter  want  of  caution  or  care,  amounting 
to  recklessness,  and  complete  disregard  of  the  care  a  man  owes 
himself.     Davis  v.  Atlantic  &  C.  A.  L.  Ry.  Co.  (S.  Car.),  p.  317, 
vol.  26  (3  R  R  R). 
Harmless  error  in  instructing  as  to  effect  of  intoxication,  as  bear- 
ing on  question  of  contributory  negligence.     South  Chicago  City 
Ry.  Co.  V,  Dufresne  (111.),  p.  137,  vol.  29  (6  R  R  R). 
Harmless  error  in  instruction  authorizing,  but  not  requiring,  jury 
to  consider  decedent's  contributory  negligence  in  mitigation  of 
damages,  where  plaintiff  remitted  $3,000  from  a  verdict  of  $10,000. 
Louisville   &  N.   R.   Co.   v.   Martin    (Tenn.),   p.   413,  vol.   41   (18 
R  R  R). 
In  action  for  death  of  flagman  by  being  struck  by  train  while  on 
track,   an   instruction   that  jury  "may,"  instead   of  "must,"   con- 
sider  deceased's   contributory  negligence  in   mitigation   of  dam- 
ages, was   affirmative  error.     Louisville  &.N.   R.   Co.  v.   Martin 
(Tenn.),  p.  413,  vol.  41  (18  R  R  R). 
Incurring  danger  to  save  life.     Whitworth  v.  Shreveport  Belt  Ry. 

Co.  (La.),  p.  318,  vol.  35  (12  R  R  R). 
Instruction  as  to  contributory  negligence  of  engineer  causing  col- 
lision in  switch  yard  not  misleading.    St.  Louis  Nat.  Stock  Yards 
V.  Godfrey  (111.),  p.  28,  vol.  30  (7  R  R  R). 
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Instruction  as  ^o  effect  of  concurrence  of  negligence  and  con- 
tributory negligence.  Shealey  v.  South  Carolina  &  G.  Ry.  Co. 
(S.  Car.),  p.  680,  vol.  32  (9  R  R  R). 

Instruction  as  to,  properly  refused  as  misleading,  where  subsequent 
negligence  appeared  to  have  been  proximate  cause  of  accident. 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Brantley  (Ala.),  p.  191, 
vol.  38  (15  R  R  R). 

Instruction  not  erroneous.  Camp  v.  Chicago  Great  Western  Ry. 
Co.  (Iowa),  p.  819,  vol.  36  (13  R  R  R). 

Instructions.  Cogdell  v.  Southern  Ry.  Co.  (N.  Car.),  p.  39,  vol.  27 
(4.R  R  R);  Davis  z\  Paducah  Ry.  &  Light  Co.  (Ky.),  p.  684, 
vol.  27  (4  R  R  R). 

Instructions  preserving  defendant's  right  to  defense.  Norfolk  & 
W.  Ry.  Co.  V,  Cheatwood's  Admx  (Va.),  p.  85U,  vol.  36  (13 
R  R  R). 

Instruction  was  misleading,  as  leading  the  jury  to  believe  that  the 
defense  could  only  be  raised  by  affirmative  evidence  offered  by 
defendant,  thus  withdrawing  from  the  jury  the  evidence  intro- 
duced bv  plaintiff  on  presenting  his  case.  Pittsburg,  C.  C.  & 
St.  L.  Ry.  Co.  V.  Lightheiser  (Ind.),  p.  176,  vol.  41  (18  R  R  R). 

Intoxication.  Gulf,  etc.,  Ry.  Co.  v.  Matthews  (Tex.),  p.  580,  vol. 
24  (1  R  R  R);  Stewart  v.  North  Carolina  R.  Co.  (N.  Car.),  p. 
212,  vol.  39  (16  R  R  R). 

Last  clear  chance,  statement  of  doctrine.  Simmons  v.  Seaboard 
Air  Line  Ry.  (Ga.),  p.  454,  vol.  34  (11  R  R  R). 

Mitigation  of  damages,  province  of  court  and  jury.  Memphis  St. 
Ry.  Co.  V.  Haynes  (Tenn.),  p.  384,  vol.  36  (13  R  R  R). 

Must  be  proximate  cause  to  bar  recovery.  Anderson  v.  Southern 
Ry.  (S.  Car.),  p.  701,  vol.  40  (17  R  R  R). 

No  defense  to  count  in  case  for  willful  or  wanton  acts  of  servants. 
Southern  Ry.  Co.  v.  Yancy  (Ala.),  p.  466,  vol.  36  (13  R  R  R). 

Not  contributory  negligence  per  se  to  engage  in  dangerous  occupa- 
tion. Hays  V,  Wilkinsburg  &  E.  P.  St.  Ry.  Co.  (Pa.),  p.  563, 
vol.  30  (7  R  R  R). 

Not  error  to  omit  to  instruct  as  to  law  of,  at  plaintiff's  request, 
where  defendant's  instructions  fully  and  fairly  cover  the  point. 
Normile  v.  Wheeling  Traction  Co.  (W.  Va.),  p.  235,  vol.  41  (18 
R  R  R). 

Parent  rescuing  child  from  approaching  train.  San  Antonio  &  A. 
P.  Ry.  Co.  V,  Gray  (Tex.),  p.  828,  vol.  25  (2  R  R  R). 

Party  who  has  last  clear  opportunity  of  avoiding  accident,  must, 
notwithstanding  negligence  of  his  opponent,  avail  himself  of  that 
opportunity.  Barnhill  v.  Texas  &  P.  Ry.  Co.  (La.),  p.  7,  vol.  30 
(7  R  R  R). 

Person  cannot  take  chances  and  be  free  from  contributory  negli- 
gence. Schwanewede  v.  North  Hudson  County  Ry.  Co.  (N.  J.)» 
p.  191,  vol.  27  (4  R  R  R). 

Pleading. 

Cogdell  V.  Wilmington  &  W.  R.  Co.  (N.  Car.),  p.  487,  vol.  31  (8 
R   R  R). 

Absence  of,  pleading.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  v. 
Lagerkrans  (Neb.),  p.  861,  vol.  27  (4  R  R  R). 

Admission  by  failure  to  traverse  in  reply,  effect  of  allegation  of 
due  care  on  part  of  deceased  in  amended  petition.  Louisville 
&  N.  R.  Co.  V,  Paynter's  Adm'x  (Ky.),  p.  140,  vol.  37  (14 
R  R  R). 

Allegation  of  contributory  negligence  in  answer  was  new  matter, 
which  was  admitted  by  failure  to  traverse  by  a  reply.  Louis- 
ville &  N.  R.  Co.  V.  Paynter's  Adm'x  (Ky.),  p.  140,  vol.  37  (14 
R  R  R). 

Complaint  need  not  negative.  Orient  Ins.  Co.  of  Hartford,  Conn., 
V,  Northern  Pac.  Co.  (Mont),  p.  207,  vol.  39  (16  R  R  R). 
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Defendant  could  take  advantaf^e  of  contributory  negligence  ap- 
pearing from  plaintiff's  evidence,  though  plea  of  contributory 
negligence  had  been  stricken  out.  Engelking  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  (Mo.),  p.  800,  vol.  40  (17  R  R  R). 

Direction  of  verdict  because  of  contributory  negligence  of  pas- 
senger, not  pleaded,  but  appearing  from  his  own  evidence. 
Chaney  v.  Louisiana  &  M.  R.  R.  Co.  (Mo.),  p.  333,  vol.  31  (S 
R  R  R). 

Failure  to  reply  to  answer  pleading  contributory  negligence 
entitled  defendant  to  peremptory  instruction.  Brooks  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  p.  401,  vol.  29  (6  R  R  R). 

Instructions  based  upon  facts  not  pleaded  as  contributory  negli- 
gence properly  refused.  International  &  G.  N.  R.  Co.  v,  Locke 
(Tex.),  p.   754,  vol.  25    (2  R  R   R). 

Insufficiency  of  allegation.  Mobile,  J.  &  K.  C.  R.  Co.  v.  Brom- 
berg  (Ala.),  p.  823,  vol.  37  (14  R  R  R). 

Insufficiency  of  averment  to .  show  contributory  negligence  in 
attempting  to  drive  around  a  hand  car  at  crossing.  Inter- 
national &  G.  N.  R.  Co.  V,  Locke  (Tex.),  p.  754,  vol.  25  {% 
R  R  R). 

Must  be  pleaded  although  denied  in  complaint.  Orient  Ins.  Co. 
of  Hartford,  Conn.  v.  Northern  Pac.  Ry.  Co.  (Mont.),  p.  207,. 
vol.  39   (16  R  R  R). 

Must  be  specially  plealed.  Orient  Ins.  Co.  of  Hartford,  Conn.. 
V.  Northern  Pac.  Ry.  Co.  (Mont.),  p.  207,  vol.  39  (16  R  R  R). 

Necessity  of  denying  existence  of.  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Hinton  (Ala.),  p.  173,  vol.  40  (17  R  R  R). 

Necessity  of  pleading  absence  of,  in  action  for  injury  to  prop- 
erty. Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v,  Wisehart  (Ind.), 
p.  86,  vol.  31   (8  R  R  R). 

Province  of  court  to  instruct  jury.  Memphis  St.  Ry.  Co.  r. 
Haynes  (Tenn.),  p.  384,  vol.  36   (13  R  R  R). 

Proximate  cause,  definition.  Kansas  City  Southern  Ry.  Co.  v. 
Pronty  (C.  C.  R.),  p.  488,  vol.  36  (13  R  R  R). 

Question  for  jury.     Foster  v.   New   York,   N.   H.   &  H.   R.   Co. 

(Mass.),  p.  343,  vol.  37  (14  R  R  R). 
Question   for   jury   when    evidence   is    conflicting.     Price   v.    St. 

Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.),  p.  534,  vol.  39  (16  R  R  R). 
Question   for   jury   whether    deceased,   while   under   influence    of 

sudden   fear,   so  conducted   himself  as   to  incur  imputation   of 

contributory  negligence.     South  Chicago  City  Ry.  Co.  v,  Kin- 

nare  (III.),  p.  229,  vol.  41  (18  R  R  R). 

Recovery  for  gross  negligence  prevented  by  subsequent  or  con- 
current contributory  negligence.  Labarge  v.  Pere  Marquette 
R.  Co.  (Mich.),  p.  456,  vol.  31   (8  R  R  R). 

Refusal  to  g've  special  instruction  on  question  will  not  be  re- 
viewed, where  court  held  as  matter  of  law  that  decedent  was 
guilty  of  contributory  negligence.  Stewart  v.  North  Carolina. 
R.  Co.   (N.  Car.),  p.  212,  vol.  39  (16  R  R  R). 

Right  of  one  placed  in  position  of  danger  by  negligence  of  an- 
other to  rely  on  exercise  of  due  care  by  latter  to  avoid  in- 
juring him.  Kansas  City-Leavenworth  R.  Co.  v,  Langley 
(Kan.),  p.  433,  vol.  38  (15  R  R  R). 

Same  test  must  be  applied  to  conduct  of  both  parties  in  deter- 
mining whether  cause  of  action  is  proximate  or  remote.  Rider 
V.  Syracuse  Rapid  Transit  Ry.  Co.  (N.  Y.),  p.  635,  vol.  26 
(3  R  R  R). 

Statute  rendering  it  unnecessary  to  allege  or  prove  absence  of 
contributory  negligence  not  unconstitutional.  Citizens*  St.  R. 
Co.  V.  Jolly  (Ind.),  p.  175,  vol.  31   (8  R  R  R). 

Sufficient  to  defeat  recovery,  what  constitutes.  Nelson  v.  Geor- 
gia, C.  &  N.  Ry.  (S.  Car.),  p.  150,  vol.  36  (13  R  R  R). 
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Use  of  "shall"  and  "should"  in  instruction  that,  if  jury  shall  find 
from  preponderance  of  evidence  that  plaintiff  acted  as  person 
of  ordinary  prudence,  they  should  find  her  free  from  con- 
tributory negligence,  did  not  render  instruction  erroneous.  In- 
dianapolis St.  Ry.  Co.  V.  Johnson  (Ind.),  p.  445,  vol.  38  (15 
R  R  R). 

Want  of  plea  of  contributory  negligence  does  not  preclude  the 
court  from  awarding  a  nonsuit,  where  plaintiff's  evidence  so 
conclusively  shows  contributory  negligence  that  the  court 
would  grant  a  new  trial  in  case  of  verdict  in  favor  of  plaintiff. 
BrQwn  V.  Oregon  R.  &  Navigation  Co.  (Wash.),  p.  595,  vol. 
43  (20  R  R  R). 

Was  question  for  jury.  Holmes  v.  Chicago  R.  I.  &  P.  Ry.  Co. 
(Neb.),  p.  485,  vol.  41  (18  R  R  R). 

When  boy  guilty  of  contributory  negligence  in  climbing  between 
cars  at  crossing.  Thompson  v.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.),  p.  832,  vol.  25  (2  R  R  R). 

When  case  may  be  withdrawn  from  jury.  Christensen  v.  Metro- 
politan St.  Ry.  Co.  (C.  C.  A.),  p.  250,  vol.  41  (18  R  R  R). 

When  instruction  that  a  stated  fact  constituted  contributory  neg- 
ligence was  properly  modified  so  as  to  leave  question  for  jury  • 
if   they  found   proximate   cause    to   be   such    negligence.     Ed- 
wards V.  Southern  Ry.  Co.  (S.  Car.),  p.  761,  vol.  25  (2  R  R  R). 

When  instruction  that  certain  facts  constituted  contributory  neg- 
ligence was  properly  modified,  leaving^question  for  jury.  Ed- 
wards V,  Southern  Ry.  Co.  (S.  Car.),  p.  761,  vol.  25  (2  R  R  R). 

When  instruction  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  not  taking  a  different  route  is  objectionable  as  being 
argumentative.  Lumsden  v,  Chicago,  etc.,  Ry.  Co.  (Tex.),  p. 
806,  vol.  25  (2  R  R  R). 

When  is  it  the  duty  of  the  court  to  instruct  that  it  will  prevent 
recovery,  where  defendant  produces  no  proof  to  support  plea. 
Bridges  v.  Jackson  Elec.  Ry.,  L.  &  P.  Co.  (Miss.),  p.  512,  vol. 
39  (16  R  R  R). 

When  question  for  jury.  Camp  v,  Wabash  R.  Co.  (Mo.),  p.  746, 
vol.  25  (2  R  R  R). 

When  question  for  jury  in  action  for  personal  injuries.  McLean 
V.  Omaha  &  C.  B.  Ry.  &  Bridge  Co.  (Neb.),  p.  119,  vol.  39 
(16  R  R  R). 

Where  defendant  was  given  full  benefit  of  defense  of  contribu- 
tory negligence  both  in  the  evidence  and  in  the  instructions 
given,  it  was  not  prejudiced  by  the  sustaining  of  a  demurrer  to 
a  plea  involving  such  defense.  Lookout  Mountain  Iron  Co.  v. 
Lea  (Ala.),  p^.  10,  vol.  42  (19  R  R  R). 

Whether  question  for  jury.  Topp  v.  United  Rys.  &  Electric  Co. 
of  Baltimore  (Md.),  p.  248,  vol.  37  (14  R  R  R). 

Will  prevent  recovery  irrespective  of  the  quantum  of  negligence 
of  the  respective  parties.  Richmond  Traction  Co.  v,  Martin's 
Adm'x  (Va.).  p.  817,  vol.  32  (9  R  R  R). 

CONVERSION. 

See  CARRIERS  OF  GOODS;  RAILROADS. 
When  action  for  conversion  will  not  lie  against  reorganization  com- 
mittee empowered  to  use  bonds  to  pay  the  price  of  the  railroad 
company  on  foreclosure   sale.     Industrial   &   General  Trust    (N. 
Y.).  p.  723,  vol.  25  (2  R  R  R). 

CORPORATIONS. 

See  BONDS;  FORECLOSURE:  JURISDICTIONS:  MONOP- 
OLIES; NEGLIGENCE;  OFFICERS;  PLEADING;  RAIL- 
ROADS; TAXATION. 

Admissions  that   officer  of   corporation   had   authority   to   execute 
ID-27 
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note  sufficient  to  estop  corporation.     Baines  v.  Coos  Bay,  etc, 
R.  &  Nav.  Co.  (Ore.),  p.  412,  vol.  26  (3  R  R  R). 

Power  of  corporations  to  dedicate  land  for  street.  Hast  :•.  Pied- 
mont &  C.  R.  Co.  (W.  Va.),  p.  108   vol.  31  (8  R  R  R). 

Private  corporation  a  "person"  witnin  Rev.  St.  of  Wis.  1S9S,  § 
3466,  providing  that  action  may  be  brought  against  any  pers«  n 
unlawfully  holding  or  exercising  any  franchise.  State  v.  Mil- 
waukee, etc.,  R.  Co.  (Wis.),  p.  261,  vol.  29  (6  R  R  R). 

Right  of  corporation  to  sue  in  own  name.  New  Orleans  Terminal 
Co.  V.  Teller  (La.),  p.  68,  vol.  38  (15  R  R  R). 

Right  to  transfer  land  not  used  in  business.  State  v.  New  Orleans 
Warehouse  Co.  (La.),  p.  334,  vol.  30  (7  R  R  R). 

Validity  of  ordinance  extending  franchise  beyond  corporate  life. 
City  of  Detroit  v.  Detroit  Citizens'  Street  Ry.  Co.  (U.  S.),  P- 
851,  vol.  25  (2  R  R  R.) 

What  constitutes  established  place  of  business.  Weller  v.  Penn- 
sylvania (Colo.),  p.  702,  vol.  25  (2  R  R  R). 

COUPLING  CARS. 

See  MASTER  AND  SERVANT. 

» 

COUPONS. 

See  TICKETS  AND  FARES. 

CRIMINAL  LAW. 

See  BILLS  OF  LADING;  CARRIERS  OF  GOODS;  CAR- 
RIERS OF  PASSENGERS;  RAIROADS;  TICKETS  AND 
FARES. 

Insufficiency  of  indictment  for  burglary  in  breaking  and  entering 
flat  car  loaded  with  wheat  covered  with  tarpaulin.  State  £'• 
Petit  (Wash.),  p.  92,  vol.  31   (8  R  R  R). 

Liability  of  railroad  for  suffering  gaming  on  moving  train,  under 
Ky.  Sts.,  sec.  1978.  Louisville  &  N.  R.  Co.  v.  Com.  (Ky.),  p. 
567.  vol.  25  (2  R  R  R). 

Obstructions  on  track,  criminal  offense,  under  Wisconsin  statute, 
regardless  of  intent.  State  v.  Bisping  (Wis.),  p.  57,  vol.  37  (H 
R  Jl  R). 

Obstructions  on  track,  unusual  or  excessive  punishment  for  plac- 
ing not  prescribed  by  Wisconsin  statute.  State  v.  Bisping 
(Wis.),  p.  57,  vol.  37  (14  R  R  R). 

Placing  obstructions  on  track,  immaterial  allegations  in  indict- 
ment, under  Wisconsin  statute^  State  v,  Bisping  (Wis.),  p.  57, 
vol.  37  (14  R  R  R). 

CROSSINGS. 

See  ACCIDENTS  ON  TRACK;  ADVERSE  POSSESSION: 
ANIMALS;  BRIDGES;  CHILDREN;  CONTRIBUTORY 
NEGLIGENCE;  DAMAGES;  DEATH  BY  W^ROXGFUL 
ACT;  EMINENT  DOMAIN;  EVIDENCE;  FEDERAL 
JURISDICTION;  FELLOW  SERVANTS;  FRIGHTENING 
TEAMS;  IMPUTED  NEGLIGENCE;  INSTRUCTIONS; 
LEASES  AND  RUNNING  POWERS;  LOCAL  ASSESS- 
MENTS ;  NEGLIGENCE  ;  NUISANCES  ;  PLEADING  ; 
RAILROADS;  RAILROADS  IN  STREETS;  REMEDIES; 
RIGHT  OF  WAY;  RECEIVERS;  STOCK,  INJURIES  TO; 
STREET  RAILWAYS;  TRESPASSERS. 

Act  of  company  in  leaving  cars  obstructing  highway  must  be  prox- 
imate cause  of  injury.  Chicago,  etc.,  R.  Co.  v.  Roberts  (Xeb.). 
p.  277,  vol.  29  (6  R  R  R). 

Application  of  penal  statute  requiring  trains  to  come  to  full  stop 
before  crossing  intersecting  railroad.  State  v.  Chicago,  etc.,  Ry 
Co.  (Iowa),  p.  445,  vol.  32  (9  R  R  R). 
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Application  of  statute  requiring  trains  to   stop  when  approaching 

intersections.     St.  Louis  Nat.  Stock  Yards  v.   Godfrey   (111.),  p. 

28,  vol.  30  (7  R  R  R). 
Approaches,  duty  to  construct  and  maintain.     See  v.  Wabash   R. 

Co.  (Iowa),  p.  596,  vol.  35  (12  R  R  R). 
As   between  traveler   and  train   of  cars   at  country  crossing   train 

has  right  of  way.     New  York,  etc.,  R.  Co.  v.  Kistler  (Ohio),  p. 

340,  vol.  27  (4  R  R  R). 
Assumption  by  railroad  of  risk  to  other  uses  from  its  failure  to 

restore  highway  to  former  condition.     Chicago,  I.  &  L.  Ry.  Co. 

V.  Leachman  (Ind.),  p.  775,  vol.  36  (13  R  R  R). 

Burden  of  Proaf. 

Burden  of  proving  negligence  causing  injury  at  street  railway 
crossing.  Adams  v.  Wilmington  &  N.  Electric  Ry.  Co.  (Del.), 
p.  307,  vol.  27  (4  R  R  R). 

Burden  of  proving  that  defect  in  bridge  was  due  to  act  of 
stranger.  Denison  &  P.  S.  Ry.  Co.  v.  Foster  (Tex.),  p.  576, 
vol.  26  (3  R  R  R). 

Negligence  could  not  be  inferred  from  mere  fact  that  engine 
inflicting  injury  was  backing  across  street  immediately  after 
passage  of  train.  Barnum  v.  Grand  Trunk  Western  Ry.  Co. 
(Mich.),  p.  752,  vol.  37  (14  R  R  R). 

Presumption  of  negligence  created  by  statute,  rebuttal  of  by 
evidence  of  ordinary  care  of  both  parties.  Atlanta  Ry.  & 
Power  Co.  v.  Gaston  (Ga.),  p.  50,  vol.  32  (9  R  R  R). 

Presumption  of  negligence,  plaintiff  was  not  precluded  by  his 
allegations  of  negligence  from  relying  upon.  Chicago  City 
Ry.  Co.  V.  Barker  (111.),  p.  190,  vol.  37  (14  R  R  R). 

Presumption  that  company  had  informed  engineer  of  all  dan- 
gers incident  to  running  over  the  crossing.  Central  of  Georgia 
Ry.  Co.  V.  Partridge  (Ala.),  p.  727,  vol.  31  (8  R  R  R). 

Prima  facie  case  from  proof  of  killing  by  defendant's  train,  at 
crossing,  of  plaintiffs  horse,  and  burden  of  proof  is  not  shifted 
to  plaintiff  by  introduction  of  evidence  by  defendant,  though 
it,  by  overcoming  his  prima  facie  case,  may  require  him  to 
give  further  evidence.  Dougherty  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (S.  Dak.),  p.  288,  vol.  43  (20  R  R  R). 

Prima  facie  evidence  of  negligence  in  action  for  injury  to  boy 
sustained  in  attempting  to  climb  over  train  obstructing  cross- 
ing. Todd  V,  Philadelphia  &  R.  Ry.  Co.  (Penn.),  p.  37,  vol.  25 
(2  R  R  R). 

State's  burden  of  proving  violation  of  penal  statute  requiring 
trains  to  come  to  full  stop  before  crossing  intersecting  rail- 
roads not  shifted  by  mere  proof  that  the  train  in  question  did 
not  stop.  State  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  445,  vol. 
32  (9  R  R  R). 
Care   due   persons    seen   near   track.     New    York,   etc.,    R.    Co.    v. 

Kistler  (Ohio),  p.  340.  vol.  27  (4  R  R  R), 
Care  required  of  motorman.     Louisville  Ry.  Co.  v.  Will   (Ky.),  p. 

826.  vol.  25  (2  R  R  R). 
Care  required  of  motorman  to  avoid  collisions  with  other  vehicles. 

Searles  v.  Elizabeth.  P.  &  C.  J.  Ry.  Co.   (N.  J.),  p.  781,  vol.  36 

(13  R  R  R). 
Care     required     of    motorman    when    approaching    intersection    of 

streets.     Louisville  Ry.  Co.  v.  French   (Ky.),  p.  473,  vol.  29   (6 

R  R  R). 
Care   required  of  railroad.     Chesapeake   &   O.   Ry.   Co.   v.   Riddle 

(Ky.),  p.  77.  vol.  31  (8  R  R  R). 
Care  required  of  railroad  and  highway  traveler,  instruction  as  to 

not    erroneous    in    adding   that   one    is    not   bound   to   anticipate 

negligence   in   another.     Atlanta   &   W.    P.    R.    Co.   v.    Lovelace 

(Ga.).  p.  150.  vol.  38  (15  R  R  R). 
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Care  required  of  railroad  company  as  affected  by  fact  that  view 

of  persons  is  partially  obstructed  by  freijjrht  cars  on  side  track. 

Chicago,  etc.,  R.  Co.  v.  Roberts  (Neb.),  p.  277,  vol.  29  (6  R  R  R). 
Care  required  of  railroad  company  in  constructing.     Chicago,  R. 

I.  &  P.  R.  Co.  V.  Sporer  (Neb.),  p.  646,  vol.  30  (7  R  R  R). 
Care  required  of  railroad  for  safety  of  the  public.     Delaware,  L.  & 

W.  R.  Co.  V.  Devore  (C.  C.  A.),  p.  56,  vol.  31  (8  R  R  R). 
Care  required  of  those  in  charge  of  approaching  train.     Reed  v. 

Queene  Anne's  R.  Co.  (Del.),  p.  332,  vol.  34  (11  R  R  R). 
Care   required   of   trainmen   where   obstructed   view.     Ortolano  v. 

Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La.),  p.  103,  vol.  30  (7  R  R  R). 
Collisions  between  street  car  and  another  vehicle,  negligence  and 

contributory  negligence  were  questions  for  jury,  and  verdict  of 

plaintiff  was  justified  by  evidence.    Smith  v.  Minneapolis  St.  Ry. 

Co.  (Minn.),  p.  536,  vol.  42  (19  R  R  R). 
Company  not  responsible  for  obstructions  to  view  not  on  right  of 

way.     New  York,  etc.,  R.  Co.  v.  Kistler  (Ohio),  p.  340,  vol.  27 

(4  R  R  R). 
Comparative  rights  of  railroad  company  and  travelers  using  high- 
way crossings.     Chicago,  etc.,  R.  Co.  v.  Roberts  (Neb.),  p.  277, 

vol.  29  (6  R  R  R). 
Concurrence  of  negligence  and  contributory  negligence  prevented 

recovery.     French  v.   Grand  Trunk   Ry.   Co.    (Vt.),  p.  426,  vol. 

36  (13  R  R  R). 
Constitutionality  of  penal  statute  requiring  trains  to  come  to  full 

stop   before   crossing    intersecting   railroads.      State   v.   Chicago^ 

etc.,  Ry.  Co.  (Iowa),  p.  445,  vol.  32  (9  R  R  R). 

Contributory  Negligence. 

Admissibility  of  evidence  that  view  was  obstructed  when  driver 

of  team  was  killed  by  train.    Chicago  &  E.  I.  R.  Co.  v.  Beaver 

(111.),  p.  641,  vol.  29  (6  R  R  R). 
And  failure  to   signal   and   excessive   speed.     Moore   v.  Lindell 

Ry.  Co.  (Mo.),  p.  46,  vol.  31  (8  R  R  R). 
Any  failure  to  give  signals.    Macon,  D.  &  S.  R.  Co.  v.  McLendon 

(Ga.),  p.  153,  vol.  34  (11  R  R  R). 
Assumption  that  statutory  precautions  will  be  observed  by  train- 
men.    Birmingham  Southern  R.  Co.  v,  Powell   (Ala.),  p.  806, 

vol.  30  (7  R  R  R). 
At  street  railway  crossing  appeared  from  the   evidence.     Petty 

V.  St.  Louis,  etc.,  R.  Co.  (Mo.),  p.  252,  vol.  34  (11  R  R  R). 
I  Attempting  to  drive  across  tracks  in  front  of  approaching  street 

car.     Omaha  St.  Ry.  Co.  v.  Mathiesen  (Neb.),  p.  509,  vol.  41 

(18  R  R  R). 
^  ,  Attempting  to  drive  across  tracks  with  knowledge  of  trains  ap- 
•  •    proach.     Storrs  v.  Grand  Trunk  Western  Ry.  Co.  (Mich.),  p. 

194,  vol.  42  (19  R  R  R). 
Attempting  to  drive  over  street  car  tracks  in  front  of  approach- 
ing car.     Roenfeldt  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  470, 

vol.  36  (13  R  R  R). 
Attempting  to  drive   over  track   in   front   of  approaching  train. 

West  V.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  p.  655,  vol.  35  (12 

R  R  R). 
Attempt  to  climb  between  cars  at  a  point  other  than  crossing, 

when  crossing  is  blocked  by  cars.     Thpmpson  v.  Missouri   K. 

&  T.  Ry.  Co.  (Mo.),  p.  832,  vol.  25  (2  R  R  R). 
Attempt  to   cross   in   front   of   aoproaching  train.     Robinette  r. 

Alabama  Great  Southern  R.  Co.  (Ala.),  p.  236,  vol,  24  (1  R 

R  R). 
Bicycle  rider  was  guilty  of.    Seaboard  &  R.  R.  Co.  v,  Vaughan's 

Adm'x  (Va.),  p.  600,  vol.  40   (17  R  R  R). 
Burden   of  proof.     Coolbroth  v.   Pennsylvania   R.  Co.    (Pa.),  p. 

419,  vol.  36  (13  R  R  R). 
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Baltimore  &  O.  R.  Co.  v,  Stumpf  (Md.),  p.  203,  vol.  32  (9  R  R  R). 
Burden  of  proof  where  plaintiff  was  injured  by  reason  of  a  de- 
fective crossing  which  it  was  the  company's  statutory  duty  to 

maintain.     See  v.  Wabash  R.  Co.   (Iowa),  p.  696,  vol.  35   (12 

R  R  R). 
Burden  of  provinjj  gross   carelessness    of    deceased,    in    action 

based  on   Mass.   Rev.   Laws,  c.   Ill,  §  268,   requiring  crossing 

signals  to  be  given.     McDonald  v.  New  York  Cent.  &  H.  R. 

R.  Co.  (Mass.),  p.  125,  vol.  37  (14  R  R  R). 
Burden    of   proving   gross   carelessness     on     part     of     deceased. 

Brusseau  v.  New  York,  N.   H.   &  H.  R.  Co.   (Mass.),  p.   157, 

vol.  37  (14  R  R  R).  - 

Cannot    be   based    on    mere    failure    to    hear    approaching    train, 

where    person    stopped    and    listened.      Birmingham    Southern 

Ry.  Co.  V,  Lintner  (Ala.),  p.  225,  vol.  39  (16  R  R  R). 
Care    due    from    person    approaching     street     railway     crossing. 

Adams  v.  Wilmington   &  N.   Electric  Ry.   Co.    (Del.),  p.   307, 

vol.  27  (4  R  R  R). 
Care  required  of  driver  of  wagon  in  passing  over  defective  cross- 
ing.    Chicago,   I.   &  L.   Ry.   Co.   v.   Leachman    (Ind.),  p.   775, 

vol.  36  (13  R  R  R). 
Care  required  of  highway  traveler.     Barnhill  v.  Texas  &  P.  Ry. 

Co.  (La.),  p.  7,  vol.  30  (7  R  R  R). 
Chesapeake  &  O.  Ry.  Co.  v.  Riddle   (Ky.),  p.  77,  vol.  31   (8  R 

R  R). 
Delaware.  L.  &  W.  R.  Co.  v.  Devore  (C.  C.  A.),  p.  56,  vol.  31 

(8  R  R  R) 
Quinn  v.  Chicago  &  E.  R.  Co.  (Ind.),  p.  661,  vol.  35  (12  R  R  R). 
Reed  v.  Queen  Anne's  R.  Co.  (Del.),  p.  332,  vol.  34  (11  R  R  R). 
Care    required   of   person   crossing   street   railway.     Atherton  v. 

Tacoma  Ry.  &  Power  Co.  (Wash.),  p.  668,  vol.  28  (5  R  R  R). 
Care  required  of  traveler  a  question  for  jury.     Atlanta  &  W.  P. 

R.  Co.  V.  Lovelace  (Ga.),  p.  150,  vol.  38  (15  R  R  R). 
Care  required  of  traveler,  instruction.     Edwards  v.  Southern  Ry. 

Co.  (S.  Car.),  p.  761,  vol.  25  (2  R  R  R). 
Care   required   of  traveler,   instructions.     Lorenz   v.    Burlington, 

etc.,  Ry.  Co.  (Iowa),  p.  216,  vol.  24  (1  R  R  R). 
Care    required   of    traveler   who,    after   having   exercised    proper 

care,  is  suddenly  confronted  with  imminent  peril  from  train. 

Bilton  V.  Southern  Pac.  Co.  (Cal.),  p.  797,  vol.  42  (19  R  R  R). 
Charge  that,  if  decedent  was  killed  while  acting  as  a  person  of 

ordinary  prudence  placed  in  such  a  position  might  reasonably 
act,  it  was  immaterial  that  he  might  have  escaped  injury  if  he 
had  followed  some  other  course,  should  have  been  given  in 
place  of  the  one  given.  Louisville  &  N.  R.  Co.  v.  Molloy's 
Adm'x  (Ky.).  p.  714,  vol.  41  (18  R  R  R). 
Climbing  over  obstructing  cars.     Burns  v.  Southern  Ry.  Co.  (S. 

Car.),  p.  321,  vol.  29   (6  R  R  R). 
Climbing    over    obstructing    train,    effect    of   watchman's    prior 
knowledge  of  plaintiff's   peril.     Russell  v.   Central  of   Georgia 
Ry.  Co.  (Ga.),  p.  310,  vol.  35  (12  R  R  R). 

Complying  with  flagman's  invitation  to  cross.  Ayres  v.  Pitts- 
burgh, etc.,  Ry.  Co.  (Pa.),  p.  206,  vol.  24,  (l  R  R  R);  Edwards 
V.  Chicago  &  A.  Ry.  Co.  (Mo.),  p.  333,  vol.  25  (2  R  R  R). 

Conductor  of  street  car,  who  had  alighted  to  see  that  track  was 
clear,  and  killed  by  a  train  which  he  should  have  seen  in  time, 
while  unnecessarily  standing  on  the  steam  railroad  track,  was 
guilty  of,  as  matter  of  law.  Dunworth  v.  Grand  Trunk  West- 
ern Ry.  Co.  (C.  C.  A.),  p.  196,  vol.  37  (14  R  R  R). 

Contributory  negligence,  as  matter  of  law,  of  intoxicated  driver 
of  vehicle.  Baltimore,  etc.,  R.  Co.  v.  State  (Md.),  p.  619,  vol. 
29  (6  R  R  R). 
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Crossinj?'  in  front  of  approaching:  train,  with  knowledge  of  its 
approach,  is  such  as  to  preclude  recovery.  Reed  v.  Queen 
Anne's  R.  Co.  (Del.),  p.  332,  vol.  34  (11  R  R  R). 

Crossing,  relying  on  assurance  of.  bystander,  where  view  was 
obstructed,  but  engine  was  heard  puffing.  Coffee  v,  Perc 
Marquette  R.  Co.  (Mich.),  p.  772,  vol.  39  (16  R  R  R). 

Crossing  track  to  board  train  without  seeing  other  train  in  plain 
view.  Steber  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  656,  vol. 
29  (6  R  R  R). 

Decedent's  precluded  recovery.  Stokes'  Adm'x  v.  Southern  Ry. 
Co.  (Va.),  p.  731,  vol.  41  (18  R  R  R). 

Degree  of  care  required  of  highway  traveler.  Thomas  v.  Cen- 
tral of  Georgia  Ry.  Co.   (Ga.),  p.  191,  vol.  41  (18  R  R  R). 

Dejfree  of  care  to  be  used  by  boy  to  render  unavailable  a  de- 
fense of  contributory  negligence  in  action  for  injuries  received 
in  climbing  between  cars  blocking  street  crossing.  Thompson 
z/.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p.  832,  vol.  25  (2  R  R  R). 

Direction  of  verdict  in  action  for  injury  to  boy.  Anderson  v. 
Central  R.  Co.  of  New  Jersey  (N.  J.),  p.  51,  vol.  30  (7  R  R  R). 

Direction  of  verdict  where  contributory  negligence  appearing 
from  plaintiff's  testimony  is  not  rebutted.  Baltimore  &  0. 
R.  Co.  V.  McClellan  (Ohio),  p.  800,  vol.  34  (11  R  R  R). 

Doctrine  that  remote  negligent  act  of  injured  party  will  not 
bar  recovery  was  not  applicable  where  act  of  plaintiff  in  driv- 
ing in  front  of  electric  car  and  that  of  conductor  or  motorman 
was  so  substantially  concurrent  that  it  was  impossible  to 
separate  conduct  of  injured  party  from  injury  itself.  Rider  v. 
Syracuse  Rapid  Transit  Ry.  Co.  (N.  Y.),  p.  635,  vol.  26  (3 
R  R  R). 

•Driver  injured  in  seizing  frightened  horses  to  prevent  their  es- 
cape. Mitchell  V.  Union  Terminal  Ry.  Co.  (Iowa),  p.  75,  voL 
33  (10  R  R  R). 

Driver  of  team  killed  by  extra  train.  Chicago  &  E.  I.  R.  Co.  v, 
Beaver  (111.),  p.  641,  vol.  29  (6  R  R  R). 

Driver  of  vehicle  could  not  take  into  consideration  that  brake- 
man,  who  had  told  him  that  the  crossing  would  soon  be  clear, 
and  was  standing  near  by,  was  in  a  favorable  position  to  see 
any  danger,  and  would  doubtless  give  him  warning.  St.  Lou*s, 
I.  M.  &  S.  Ry.  Co.  V.  Hitt  (Ark.),  p.  224,  vol.  40  (17  R  R  R). 

Driver  of  wagon's  efforts  to  escape  imminent  danger  from  train, 
question  for  jury  whether  they  were  reasonable.  Bilton  v. 
Southern  Pac,  Co.  (Cal.),  p.  797,  vol.  42  (19  R  R  R). 

Driver  of  wagon  struck  by  train  at  street  crossing  where  his 
view  was  obstructed  was  not  shown  to  have  been  guilty  of 
contributory  negligence  as  matter  of  law.  Bilton  v.  Southern 
Pac.  Co.  (Cal),  p.  797,  vol.  42  (19  R  R  R). 

Driver  of  wagon  struck  by  train  was  guilty  of.  Van  Riper  f. 
New  York,  S.  &  W.  R.  Co.  (N.  J.),  p.  162,  vol.  37  (14  R  R  R). 

Driving  on  main  track  after  crossing  side  track  where  view  is 
obstructed  by  cars.  Hines  v.  Texas  &  P.  Ry.  Co.  (0,  C.  A.), 
p.  675,  vol.  29  (6  R  R  R). 

Driving  over  tracks,  after  seeing  approaching  car,  with- 
out looking  again  until  too  late.  Goldmann  v.  Milwaukee 
Electric  Ry.  &  L.  Co.  (Wis.),  p.  582,  vol.  37  (14  R  R  R). 

Driving  through  open  crossing  gates.  Sager  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.  (Kan.),  p.  670,  vol.  37   (14  R  R  R). 

Driving  wagon  over  crossing  with  knowledge  of  its  unsafe  con- 
dition. Chicago  I.  &  L.  Ry.  Co.  v.  Leachman  (Ind.),  p.  775, 
vol.  36  (13  R  R  R). 

Duty  to  go  by  another  route  where  pedestrian  has  knowledge  of 
defect  in  crossing.  See  v.  Wabash  R.  Co.  (Iowa),  p.  596,  vol. 
35  (12  R  R  R). 

Effect  of  custom  to  keep  gates  down  at  night  regardless  of  the 
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presence  or  absence  of  trains.     Baltimore  &  Potomac  Railroad 
Company  v,  Landrigan  (U.  S.),  P-  716,  vol.  34  (11  R  R  R). 

Effect  of  where  injury  resulted  from  collision  between  street 
car  and  wagon.  Memphis  St.  Ry.  Co.  v.  Wilson  (Tenn.),  p. 
708,  vol.  27  (4  R  R  R). 

Erroneous  instruction  invading  province  of  jury.  Kinyon  v.  Chi- 
cago, etc.,  Ry.  Co.   (Iowa),  p.  569,  vol.  29   (6  R  R  R). 

Evidence  showed  that  bicycle  rider  struck  by  crossing  gate  was 
not  in  the  exercise  of  due  care.  Briggs  v.  Boston  &  M.  R.  R. 
(Mass.),  p.  508,  vol.  42   (19  R  R  R). 

Evidence  sufficient  to  show  plaintiff  guilty  of  contributory  neg- 
ligence when  crossing  track.  Peters  v.  Southern  R.  Co.  (Ala.), 
p.  90,  vol.  30  (7  R  R  R). 

Evidence  showed  that  bicycle  struck  by  crossing  gate  was  not  in 
the  exercise  of  due  care.  Briggs  v.  Boston  &  M.  R.  R.  (Mass.), 
p.  508,  vol.  42   (19   R  R  R). 

Evidence  was  insufficient  to  warrant  finding  that  deceased  saw 
the  engine  until  in  a  moment  of  peril,  and  hence  there  was  no 
presumption  that  she  trusted  that  the  engineer  was  obeying 
ordinance  limiting  speed  of  trains  to  six  miles  an  hour.  Green 
V.  Missouri  Pac.  Ry.  Co.   (Mo.),  p.  793,  vol.  41   (18  R  R  R). 

Exclusion  of  testimony  to  show  that  car  might  have  been  seen 
at  a  greater  distance  was  erroneous,  as  the  question  was 
whether  plaintiff  was  guilty  of  negligence  in  attempting  to 
cross  tracks  with  the  car  at  the  distance  it  actually  was  when 
he  saw  it.  Omaha  St.  Ry.  Co.  v.  Mathiesen  (Neb.),  p.  509,  vol. 
41  (18  R  R  R). 

Extraordinary  care  or  caution  not  required  of  person  using  pub- 
lic crossing  to  avoid  the  unforseeable  negligence  of  those  in 
charge  of  a  train.  Meeks  v.  Ohio  River  Ry.  Co.  (W.  Va.),  p. 
662,  vol.  28  (5  R  R  R). 

Fact  that  crossing  gate  was  going  up  when  bicyclist  started  to 
cross  did  not  iustify  him  in  ignoring  all  the  other  sights  and 
sounds  indicating  that  he  could  not  safely  advance.  Briggs 
V.  Boston  &  M.  R.  R.  (Mass.),  p.  508,  vol.  42  (19  R  R  R). 

Failure  to  look  and  listen  and  failure  to  give  crossing  signals. 
Central  of  Georgia  Ry.  Co.  v.  Freeman  (Ala.),  p.  62,  vol.  28 
(5   R   R   R). 

Failure  to  look,  or  attempting  to  cross  with  knowledge  of  ap- 
proach of  locomotive.  Woolf  v,  Washington  Ry.  &  Nav.  Co. 
(Wash.\  p.  846,  vol.  39  (16  R  R  R). 

Failure  to  see  train  while  watching  movements  of  another  train. 
Quinn  v.  Chicago  &  E.  R.  Co.  (Ind.),  p.  661,  vol.  35  (12  R  R  R). 

Gross  carelessness  of  boy  7}/^  years  of  age,  sufficiency  of  evi- 
dence where  no  one  saw  accident.  McDonald  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Mass.),  p.  125,  vol.  37  (14  R  R  R). 

Horse  frightened  by  escaping  steam  after  negligent  driver  had 
crossed  in  safety.  Mendenhall  v.  Philadelphia,  W.  &  B.  R. 
Co.   (Pa.),  p.  16,  vol.  27   (4  R  R  R). 

If  it  appears  that  trolley  car  motorman  is  not  going  to  respect 
your  rights  to  cross  street  first,  you  must  wait  or  you  are 
guilty  of  contributorv  negligence.  Schwanewede  v.  North 
Hudson  County  Ry.  Co.  (N.  J.),  p.  191,  vol.  27  (4  R  R  R). 

In  action  for  injuries  at  a  crossing,  question  whether  or  not  de- 
fendant's right  of  way  at  or  near  the  crossing  had  on  it  under- 
growth which  prevented  the  traveler  from  seeing  the  approach- 
ing train,  was  material.  Stokes'  Adm'x  v.  Southern  Ry.  Co. 
(Va.).  p.  731,  vol.  41   (18  R  R  R). 

In  action  for  iniuries  sustained  by  plaintiff,  owing  to  starting  of 
train  while  he  was  attempting  to  cross  by  getting  uoon  the 
bumpers  between  cars  in  reliance  upon  statement  of  brakeman 
that  there  was  plenty  of  time,  question  of  contributory  negli- 
gence was  for  iury.  Sheridan  v.  Baltimore  &  O.  R.  Co.  (Md.), 
p.  766,  vol.  .39  (16  R  R  R). 
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In  stepping  in  front  of  moving  street  car,  when  it  was  too  close 
for  collision  to  be  avoided  by  utmost  care  on  part  of  those  in 
charge  of  car,  prevented'  recovery.     Portsmouth   St.  R.  Co.  v. 
Feed's  Administrator  (Va.).  p.  65,  vol.  36  (13  R  R  R). 
Instruction  as  to  contributory  negligence  as  affected  by  failure 
to  stop,  look  and  listen.     Guinney  v.  Southern  Electric  R.  Co. 
(Mo.),  p.  820,  vol.  25  (3  R  R  R). 
Instruction    as    to   duty   to   regulate   speed    of   cars    at   crossing 
properly  refused  for  ignoring  contributory   negligence.     Wcsc 
Chicago  St.  R.  Co.  v.  Fetters  (111.),  p.  612,  vol.  25  (2  R  R  R). 
Instruction   erroneous    for   failing   to    require   jury   to   find  that 
plaintiffs  negligence  contributed  to  injury.     Kinyon  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  p.  569,  vol.  29  (6  R  R  R). 
Instruction  properly  refused  because  it  was  apt  to  mislead  jury 
by  emphasizing  duty  of  plaintiff  with  regard  to  the  exercise  of 
due   care,   thereby   drawing  the   jury's   attention   to   particular 
facts.     Chicago  &  E.  I.  R.  Co.  v.  Coggins   (111.),  p.  144,  vol. 
37  (14  R  R  R). 
Insufficiency  of  averment  to  show  contributory  negligence  in  at- 
tempting to  drive  around  a  hand  car.     International  &  G.  N. 
R.  Co.  V.  Locke  (Tex.),  p.  754,  vol.  25  (2  R  R  R). 
Insufficiency  of  evidence.     Stone  v.  Boston  &  M.  R,  R.  (N.  H.), 

p.  82,  vol.  31  (8  R  R  R). 
Insufficiency  of  evidence  that  driver  of  vehicle  saw  hand  car  be- 
fore attempting  to  cross  track.     Day  v.   Boston   &  M.  R.  R. 
(Me.),  p.  626,  vol.  29  (6  R  R  R). 
Insufficiency  of  evidence  to  show  that  deceased  was   guilty  of 
contributory   negligence,   as   matter  of  law,    in    failing  to  see 
headlight  where  view  was  obstructed.    Northern  Pac.  Ry.  Co.  v. 
Spike  (C.  C.  A.),  p.  749,  vol.  30  (7  R  R  R\ 
Intoxication.     Mercer  v.  Southern   Ry.  (S.  Car.),  p.  703,  vol.  31 

(8  R  R  R). 
Intoxication,   instruction   that   if   deceased  could  not  realize  his 
danger  he  was  not  guilty  of  contributory  negligence  was  prop- 
erly refused.     Stewart  v.  North  Carolina  R.  Co.   (N.  Car.),  p. 
212,  vol.  39  (16  R  R  R). 
Judgment  properly  rendered  for  defendant  where  special  finding 
showed  contributory  negligence  precluding  recovery,  although 
they  were  inconsistent  with  general  verdict.     Morford  v.  Chi- 
cago, I.  &  L.  Ry.  Co.  (Ind.),  p.  595,  vol.  26  (3  R  R  R). 
Loss  of  self  control  of  driver  of  vehicle,  who,  while  rightfully 
on   track,    saw   train    125   feet    away   approaching   at   unlawful 
speed  and  without  signals.     Morey  v.  Lake  Superior  Terminal 
&  Transfer  Ry.  Co.  (Wis.),  p.  113,  vol.  39  (16  R  R  R). 
Measure   of   care    required   of   traveler.     Union    Fac.    R.    Co.  v. 

Holmes  (Kan.),  p.  64.  vol.  33  (10  R  R  R). 
Modification  of  instruction  as   to  contributory  negligence,   leav- 
ing question  for  jury.     Edwards  v.  Southern  Ry.  Co.  (S.  Car.), 
p.  761,  vol.  25  (2  R  R  R). 
Motorman's  failure  to  look  for  approaching  car.     Bobb  v.  Union 

Traction  Co.  (Fa.),  p.  383,  vol.  32  (9  R  R  R). 
Negligence    as    affected    by    subsequent    contributory    negligence 
when  crossing  street  railway.     McNab  v.  United  Railways  & 
Electric  Co.  (Md.),  o.  39,  vol.  25  (2  R  R  R). 
Negligence   of  boy  in   climbing    between    cars    blocking    street 
crossing  as  affected  by  capacity.     Thompson  v.  Missouri,  K  & 
T.  Ry.  Co.  (Mo.),  832,  vol.  25  (2  R  R  R). 
Negligence   of  motorman   in  failing  to  stop  car  as  affected  by 
contributory  negligence  of  child  seven  years  old  injured  by  it. 
Citizens'  St.  R.  Co.  v.  Hamer  (Ind.),  p.  9,  vol.  25   (2  R  R  R). 
No  defense  under  Tennessee  statute  for  the  prevention  of  acci- 
dents on  track.     Southern  Ry.  Co.  v.  Simpson    (C.  C.  A.),  p. 
402,  vol.  36  (13  R  R  R). 
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No  defense  where  injury  the   result  of  wantonness.     Central  of 
Georgia  Ry.  Co.  v.  Partridge  (Ala.),  p.  727,  vol.  31  (8  R  R  R). 
No    difference    between    electric    railway    in    country    and    steaiji 
railway   with    respect   to   contributory   negligence    in    crossing. 
McNab  V.  United   Railways   &  Electric  Co.    (Md.),  p.  39,  vol. 
25  (2  R  R  R). 
Nonsuit  because  of  plaintiff's  own  testimony.     Barfield  v.  South- 
ern Ry.  Co.  (Ga.),  p.  752,  vol.  31   (8  R  R  R). 
Nonsuit  warranted  by  evidence.     Fleschhut  v.  Lehigh  Valley  R. 

Co.    '^Pa.),  p.  755,  vol.  34   (11  R  R  R). 
No  recovery  could  be  had  under  the  humanitarian  doctrine  where 
deceased's   negligence   was   not   only   concurrent   with    that   of 
the  motorman,  but  was  contemporaneous  and  coincident  with 
his  injury.     Ries  v.  St.  Louis  Transit  Co.  (Mo.),  p.  676,  vol.  33 
(10  R  R  R). 
No    recovery   where   failure   to   use    ordinary   care    is   proximate 
cause  of  accident.    Gosa  v.  Southern  Ry.  (S.  Car.),  p.  693,  vol. 
34  (11  R  R  R). 
Not  bound  to  anticipate  negligence  in  another.     Atlanta   &  W. 

P.  R.  Co.  V,  Lovelace  (Ga.),  p.  150,  vol.  38  (15  R  R  R). 
Not  liable  where  admixture  of  contributory  negligence  and  neg- 
ligence with  respect  to  signals.     Mercer  v.   Southern   Ry.    (S. 
Car.),  p.  703,  vol.  31  (8  R  R  R). 
Of   boy   injured   in   attempting   to   climb   over   train    obstructing 
crossing.     Todd   v,  Philadelphia   &    R.    Ry.    Co.    (Pa.),   p.   37, 
vol.  25  (2  R  R  R). 
Of  boy   of  16  was  for  jury,   where   his  view  of  train  was   ob- 
structed by  smoke  from  another  train,  which  had  passed,  and 
the   train  by   which   he  was    struck  was   violating  speed   ordi- 
nance.    Farrellv.  Erie  R.  Co.   (C.  C.  A.),  p.  485,  vol.  39   (16 
R  R  R). 
Of  child  seven  years  old  injured  by  a  street  car  while  endeavor- 
ing   to    avoid    another    car.      Citizens'    St.    R.    Co.    v,    Hamer 
(Ind.),  p.  9,  vol.  25  (2  R  R  R).  • 

Of   fireman   in   putting   on   coat   in  moving   cart   while   crossing 
street  railway  track.     Birmingham  Ry.  &  Electric  Coi  v.  Baker 
(Ala.),  p.  17,  vol.  25  (2  R  R  R). 
Of   motorman,    injured   in   collision   between   his    car   and   train, 
when  his   attention  was   diverted  in   looking  for   signals   from 
his  conductor.     McLeod  v.  Chicago  &  N.  W.  Ry.  Co.   (Iowa), 
p.  715.  vol.  37  (14  R  R  R). 
One  who  in\  broad  daylight  stops  beside  a  street  car  track  till 
the  car  approaching  at  an  unlawful  speed  is  within  ten  feet  of 
him,   when  he  attempts  to   cross   in  front   of   it,  is   guilty  of 
contributory   negligence,   as    matter   of   law,    barring   recovery 
for  his  injury.     Wolf  v.  City  &  Suburban  Ry.   Co.    (Ore.),  p. 
201,  vol.  41  (18  R  R  R). 
One  who  starts  to  cross  a  railroad  track  so  near  an  approaching 
train,  which   he  could  have  seen,   that  he  is  struck  before  he 
gets   across,    is   guilty   of   contributory   negligence.      Louisville 
&  N.  R.  Co.  V.  Mitchell  (Ala.),  p.  425,  vol.  27  (4  R  R  R). 
Person  approaching  crossing  in  city  not  bound  to  anticipate  that 
train  will  approach  at  an  unlawful  or  unusual  speed.     Farrell 
V.  Erie  R.  Co.  (C.  C.  A.),  p.  485,  vol.  39  (16  R  R  R)'. 
Person  approaching  crossing  is  bound  to   give  way   to  a  train 
which  is  in  sight  or  hearing,  and  moving  so  rapidly  as  to  make 
it  doubtful  whether  he  can  cross  in  perfect  safety,     ^buthern 
Ry.  Co.  V.  Carroll  (C.  C.  A.),  p.  488,  vol.  39  (16  R  R  R). 
Person  at  private  crossing  has  right  to  rely  on  signals  given  at 
public  crossing.     Defrieze  v,  Illinois  Cent.   R.   Co.   (Iowa),  p. 
69.  vol.  31  (8  R  R  R). 
Person   hearing   no   train,    because    of   failurt    to   give    statutory 
crossing    signals,    and    seeing    none,    because     of     intervening 
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woods,  was  not  Bruilty  of  nejjrligrence  in  assuming  that  no  train 
was  near  and  driving  on  the  track.  Dougherty  v.  Chicago  M. 
&  St.  P.  Ry.  Co.  (S.  Dak.),  p.  288,  vol.  43  (20  R  R  R). 

Person  killed  by  train  he  should  have  seen  in  time.  Cowen  r. 
Dietrick  (Md.).  p.  359,  vol.  40  (17  R  R  R). 

Person  riding  in  buggy,  who,  when  at  a  safe  distance  from  track, 
undertook  to  cross  a  railway  crossing  ahead  of  a  train  which 
he  knew  was  anproaching.  assumed  the  risk  of  any  resulting 
iniurv.  Louisville  &  N.  R.  Co.  v.  Molloy's  Adm'x  (Ky.),  p. 
714,  vol.  41  (18  R  R  R). 

Person  using  public  crossings  over  railroad  not  bound  to  assume 
that  comoany  will  negligentlv,  without  warning,  back  a  mo- 
tionless train  against  him.  Meeks  v.  Ohio  River  Ry.  Co.  (W. 
Va.),  o.  662,  vol.  28  (5  R  R  R). 

Physical  facts  showed  that  deccRsed  was  guilty  of  contributory 
negliorencp  as  matter  of  law.  Rollins  ?'.  Chicago,  M.  &  St  P. 
Ry.  Co.  (C.  C.  A.),  p.  291,  vol.  40  (17  R  R  R). 

Precluding  recoverv.  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Rossow 
(C.  C.  A.),  p.  940,  vol.  27   (4  R  R  R), 

Presumption  of  due  care  on  oart  of  deceased.  Blanvelt  v.  Dela- 
ware, L.  &  W.  R.  Co.  (Pa),  o.  466,  vol.  32  (9  R  R  R). 

Northern  Pac.  Ry.  Co.  v.  Spike  (C.  C.  A.),  p.  749,  vol.  30  (7 
R  R  R). 

Reed  v.  Oueen  Anne's  R.  Co.  CDel.),  p.  332.  vol.  34  (11  R  R  R). 

Riska  V.  Union  Depot  R.  Co.  (Mo.),  o.  294,  vol.  34  (11  R  R  R). 

Waldron  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  54.  vol.  30  (7  R  R  R). 

Presumption  of  due  care  on  part  of  deceased  rebutted  by  phys- 
ical facts.  Rollins  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C  A.), 
p*  291,  vol.  40  (17  R  R  R). 

Presumption  of  due  care  on  part  of  person  injured.  Golinvaux 
7'.  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  p.  185,  vol.  37  (14 
R  R  R). 

Private  crossing.  Question  for  jurv.  Wilson's  Adm'rs  v.  Chesa- 
peake &  O.  Ry.  Co.  (Ky.).  p.  103,  vol.  39  (16  R  R  R). 

Question  for  iury.  Barnum  v.  Grand  Trunk  Western  Ry.  Co. 
CMich.),  n.  752,  vol.  37  (14  R  R  R) :  Chicago  &  A.  Ry.  Co.  v. 
Pulliam  (Til.),  n.  755.  vol.  36  (13  R  R  R):  Chisholm  v.  Seattle 
Electric  Co.  (Wash.),  p.  635,  vol.  24  (1  R  R  R);  Christenscn 
V.  Oregon  Short  Line  R.  Co.  (Utah),  p.  121.  vol.  39  (16 
R  R  R);  Coolbroth  v.  Pennsvlvania  R.  Co.  (Pa.),  o.  419,  vol. 
36  (13  R  R  R):  Cromlev  v.  Pennsylvpnia  R.  Co.  (Pa.),  p.  666, 
vol.  35  (12  R  R  R);  Greenawaldt  v.  Lake  Shore  &  M.  S.  Rv. 
Co.  (Tnd),  p.  816,  vol.  40  (17  R  R  R):  Kuntr  rr.  New  York, 
etc.,  R.  Co.  rPa.).  p.  377,  vol.  32  (9  R  R  R):  Seifred  v.  Penn- 
svlvania R.  Co.  (Pa.),  p.  452.  vol.  32  (9  R  R  R). 

Question  for  iurv.  and  not  for  the  court.  Smith  7'.  New  York 
Cent.  &  H.  R.  R,  Co.  (N.  Y.).  p.  64.  vol.  33  (10  R  R  R). 

Question  for  iury,  crossing  trnck  when  street  car  wrs  ?oproach- 
iner.  Conrad  7j.  Elizabeth,  P.  &  C.  J.  Ry.  Co.  (N.  J.),  p.  126, 
vol.  36  (13  R  R  R). 

Question  for  iury  where  person  drove  on  tracks  at  p<^^'nt  wlK'rc 
there  were  nine  tracks,  after  he  had  seen  approaching  train. 
Wolcott  7'.  New  York  &  L.  B.  R.  Co.  (N.  J.),  p.  547.  vol.  29 
(5  R  R  R). 

Question  for  jury  whore  nerson  killed  at  crossing-  Heminifway 
V.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  899.  vol.  26  (3  R  R  R). 

Question  for  jurv  where  person  was  iniured  at  private  crossinc. 
Defrirze  v.  Illinois  Cent.  R.  Co.  (Iowa),  p.  69,  vol.  31  (8 
R  R  R). 

Question  for  jury  where  plaintiff  while  crossing  the  tracks,  when 
pontes  were  down,  was  struck  bv  trr>in,.  Pennsvlvania  Co.  v. 
Reidy  (111.),  p.  562,  vol.  29  (6  R  R  R). 

Question    for   jury   where   there    was   evidence   tending   to  show 
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that  the  ^ates  were  open  when  deceased  attempted  to  cross. 
StcRner  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  p.  365,  vol. 
40  (17  R  R  R). 

Question  for  jury  whether  minor  run  over  by  freight  car  was 
guilty  of.  Monahan  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.), 
p.  761,  vol.  30  (7  R  R  R). 

Question  for  'jury  whether  plaintiff  was  guilty  of  gross  negli- 
gence. Brusseau  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.), 
p.  157,  vol.  37  (14  R  R  R). 

Question  for  jury  whether  plaintiff  was  negligent  in  not  alight- 
ing from  wagon  before  his  horse  became  frightened.  Davis  v. 
Central  R.  Co.  of  New  Jersey  (N.  J.),  p.  510,  vol.  28  (5  R  R  R). 

Question  of  plaintiff's  negligence  in  crossing  track  in  front  of 
approaching  street  car  did  not  depend  on  his  judgment  as  to 
whether  there  was  a  chance  of  his  crossing  in  safety.  Whit- 
man V.  Boston  El.  Ry.  Co.  (Mass.),  p.  198,  vol.  27  (4  R  R  R). 

Recovery  may  be  had  for  injuries  occasioned  by  failure  to  give 
statutory  signals,  unless  the  gross  negligence  of  the  party  in- 
jured contributed  as  proximate  cause.  Burns  v.  Southern  Ry. 
Co.  (S.  Car.),  p.  321,  vol.  29  (6  R  R  R). 

Recovery  prevented  by  contributory  negligence,  though  there 
had  been  failure  to  signal.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Bussey  (Kan.),  p.  667,  vol.  29  (6  R  R  R). 

Right  of  traveler  to  rely  on  flagman's  invitation  to  cross,  in- 
struction. Edwards  v.  Chicago  &  A.  Ry.  Co.  (Mo.),  p.  333, 
vol.  25  (2  R  R  R). 

Right  to  cross  in  front  of  approaching  electric  railway  car. 
Kansas  City-Leavenworth  R.  (!^o.  v.  Gallagher  (Kan.),  p.  750, 
vol.  34  (11  R  R  R). 

Right  to  drive  wagon  over  defective  crossing.  Chicago,  I.  & 
L.  Ry.  Co.  V.  Leachman  (Ind.),  p.  775,  vol.  36  (13  R  R  R). 

Right  to  rely  on  giving  of  signals.  Mitchell  v.  Union  Terminal 
Ry.  Co.  (Iowa),  p.  75,  vol.  33  (10  R  R  R): 

Right  to  rely  upon  open  gates  and  absence  of  flagman.  Sights 
V.  Louisville  &  N.  R.  Co.  (Ky.),  p.  60,  vol.  33  (10  R  R  R). 

Sitting  or  lying  on  track  in  an  intoxicated  condition.  Stewart 
V.  North  Carolina  R.  Co.  (N.  Car.),  p.  212,  vol.  39  (16  R  R  R). 

Special  finding  that  plaintiff  had  no  control  over  vehicle  did  not 
acquit  her  of  contributory  negligence.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Bussey  (Kan.),  p.  667,  vol.  29  (6  R  R  R). 

Sufficiency  of  allegation  that  collision  was  imminent  in  action 
for  injury  at  street  car  crossing  caused  by  jumping  from  car 
to  avoid  danger;  Selma  Street  &  Suburban  Ry.  Co.  v.  Owen 
(Ala.),  p.  97,  vol.  25  (2  R  R  R). 

Sufficiency  of  evidence.  Ihrig  v.  Erie  R.  Co.  (Pa.),  p.  159,  vol. 
38  (15  R  R  R);  Lambert  v.  Southern  Pac.  R.  Co.  (Cal.),  p. 
575,  vol.  37  (14  R  R  R);  Pittsburg,  etc.,  Ry.  Co.  v.  Robson 
(111.),  p.  354,  vol.  32  (9  R  R  R). 

Testimony  of  person  that  when  approaching  a  street  railway 
track  he  looked  along  it  for  a  car,  and  did  not  see  one,  was 
improbable.  Lightfoot  v.  Winnebago  Traction  Co.  (Wis.), 
p.  1,  vol.  37  (14  R  R  R). 

Time  of  using  due  care,  instructions.  Chicago  &  E.  I.  R.  Co.  v. 
(hoggins  (111.),  p.  144,  vol.  37  (14  R   R  R). 

Using  crossing  with  knowledge  of  obstruction.  Newport  News 
&  O.  P.  Ry.  &  Electric  Co.  v.  Bradford  (Va.),  p.  106,  vol.  27 
(4  R  R  R). 

Vehicle  struck  by  street  car,  happening  of  accident  did  not  show 
contributory  negligence  on  part  of  driver  as  matter  of  law. 
Smith  V.  Minneapolis  St.  Ry.  Co.  (Minn.),  p.  536,  vol.  42  (19 
R  R  R). 

Verdict  for  plaintiff  set  aside.  Beeg  v.  New  York,  S.  &  W.  R. 
Co.  (N.  J.),  p.  674,  vol.  33  (10  R  R  R). 
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Watchman,  railroad  not  liable  for  failure  to  place,  where  driver 
of  vehicle  should  have  discovered  approach  of  train  in  time. 
Cowen  V,  Dietrick  (Md.),  p.  .359.  vol.  40  (17  R  R  R). 

Where  decedent,  who  had  hired  buggy  and  driver,  was  not 
driving  himself  at  the  time  of  the  accident  at  a  crossing,  his 
widow  cannot  recover-  for  injuries  received,  where  contribu- 
tory negligence  was  conclusively  established.  Dryden  v.  Penn- 
sylvania R.  Co.  (Pa.),  p.  168,  vol.  42  (19  R  R  R). 

Where  driver  negligently  drove  on  track  of  rapidly  approaching 
electric  car,  accident  may  properly  be  attributed  to  his  negli- 
gence, though  vehicle  was  carried  some  distance  along  track 
before  it  was  overturned  and  injuries  inflicted.  Rider  v.  Syra- 
cuse Rapid  Transit  Ry.  Co.  (N.  Y.),  p.  635,  vol.  26  (3  R  R  R). 

Where  proximate  cause  of  collision  with  train  was  contributory 
negligence  the  question  of  the  negligent  management  of  the 
train  was  immaterial.  Stokes'  Adm'x  v.  Southern  Ry.  Co. 
(Va.),  p.  731,  vol.  41  (18  R  R  R). 

Whether  deceased  was  negligent  in  not  seeing  approaching  train 
and  whether  signal  was  given,  is  a  question  for  the  jury  where 
the  evidence  is  conflicting.  Chesapeake  &  O.  Ry.  Co.  v. 
Dupees  (Ky.),  p.  818,  vol.  25  (2  R  R  R). 

Wife  relying  on  husband  to  look  and  listen.  Willfong  v.  Omaha 
&  St.  L.  R.  Co.  (Iowa),  p.  792,  vol.  25  (2  R  R  R). 

Willfulness  and  wantonness  in  running  train  at  an  excessive 
speed  and  contributory  negligence  in  attempting  to  cross  in 
front  of  train.  Sego  v.  Southern*  Pac.  Co.  (Cal.),  p.  32,  vol. 
28  (5  R  R  R). 

Stop,  Look  and  Listen. 

Absence    of   watchman   and    failure    to    stop,    look   and  listen. 

Southern  Ry.  Co.  v,  Aldridge  (Va.),  p.  59,  vol.  30  (7  R  R  R). 
Age.     Guinney  v.  Southern  Electric  R.  Co.  (Mo.),  p.  820,  vol. 

25  (2  R  R  R). 
Care  required.     Delaware,  L.  &  W.  R.  Co.  v.  Devore  (C.  C. 

A.),  p.  56,  vol.  31  (8  R  R  R);    Passman  v.  West  Jersey  &  S. 

R.  R.  (N.  J.),  p.  74,  vol.  31  (8  R  R  R). 
Care  required  at  crossing  where  view  is  obstructed.     Golinvaux 

V,  Burlington,  C.  R.  &  N.  R,  Co.  (Iowa),  p.  185,  vol.  37  (14 

R  R  R). 
Care  required  of  bicyclist.     Passman  v.  West  Jersey  &  S.  R. 

R.  (N.  J.),  p.  74,  vol.  31  (8  R  R  R). 
Care  required  of  driver  of  vehicle,  erroneous  instruction.    Bal- 
timore   &   O.    R.    Co.   V,    Stumpf    (Md.),   p.   203,   vol.  32   (9 

R  R  R). 
Care   required  of  one   about   to  drive   over   street   car   tracks. 

Goldman  v,  Milwaukee  Electric  Ry.  &  L.  (^o.  (Wis.),  p.  582, 

vol.  37  (14  R  R  R). 
Care  required  of  pedestrian  at  street  crossing.     Burns  v.  Met- 

ropolitaii  St.  Ry.  Co.  (Kah.),  p.  476,  vol.  29  (6  R  R  R). 
Care  required  of  pedestrian  crossing  railroad  track.     (Chicago 

&  E.  I.  R.  Co.  V.  Randolf  (111.),  p.  632,  vol.  29  (6  R  R  R).' 
Care  required  of  person  about  to  cross  railroad  tracks.     Bram- 

mer's  Adm'r  v,  Norfolk  &  W.  Ry.  Co.  (Va.),  p.  497,  vol.  41 

(18  R  R  R). 
Care  required  of  traveler  as  affected  by  difficulties  peculiar  to 

crossing.    Day  v'.  Boston  &  M.  R.  R.  (Me.),  p.  626,  vol.  29  (6 

R  R  R). 
Care  required   of  traveler  in  looking  for  trains.     Defriezc  v. 

Illinois  Cent.  R.  Co.  (Iowa),  p.  69,  vol.  31  (8  R  R  R). 
Care  required  of  traveler,  not  erroneous  to  refuse  to  define  in 

instruction.     Atlanta    &    W.    P.    R.    Co.   v.    Lovelace    (Ga,), 

p.  150,  vol.  38  (15  R  R  R). 
Care    required    of    traveler    when    atmosphere    is    clouded   by 
.smoke.     Baltimore  &  O.  R.  Co.  v.  MciJlellan  (Ohio),  p.  800, 

vol.  34  (11  R  R  R). 


GEN^SAL  INDEX  429 

CROSSINGS— Continued. 

Care  required  where  view  is  obstructed.  Bilton  v.  Southern 
Pac.  Co.  (Cal.),  p.  797,  vol.  42  (19  R  R  R). 

Conduct  of  ordinarily  prudent  man  a  question  for  jury.  Savage 
V.  Southern  Ry.  Co.  (Va.),  p.  151,  vol.  38  (15  R  R  R). 

Conductor  of  street  car  injured  in  collision  between  his  car 
and  a  train.  Birmingham  Southern  R.  Co.  v.  Powell  (Ala.), 
p.  806,  vol.  30  (7  R  R  R). 

Contributory  ne^liRence  as  matter  of  law  in  failing  to  see  train 
in  plain  view.  Steber  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis,J, 
p.  659,  vol.  29  (6  R  R  R);  Southern  Ry.  Co.  v.  Aldridge  (Va.), 
p.  59,  vol.  30  (7  R  R  R). 

Contributory  negligence  in  failing  to  stop  before  crossing  car 
track,  question  for  jury.  Peck  v.  Oregon  Short  Line  R.  Co. 
(Utah),  p.  358,  vol.  27  (4  R  R  R). 

Contributory  negligence  in  failing  to  stop,  look  and  listen  as 
affected  by  fact  of  watchman's  absence.  Southern  Ry.  Co. 
V.  Aldridge  (Va.),  p.  59,  vol.  30  (7  R  R  R). 

Contributory  negligence  in  not  descending  from  wagon  where 
view  was  obstructed.  Kinter  v.  Pennsylvania  R.  Co.  (Pa.), 
p.  61,  vol.  31  (8  R  R  R). 

Contributory  negligence  in  not  taking  precautions  just  before 
stepping  on  track  at  point  where  view  of  train,  which  should 
have  been  previously  seen  when  a  long  way  off,  was  ob- 
structed. Thomas  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  p. 
191,  vol.  41  (18  R  R  R). 

Contributory  negligence  in  stepping,  from  behind  street  car, 
upon  other  track  without  looking  for  cars.  Giardina  v.  St. 
Louis  &  M.  R.  Ry.  Co,  (Mo.),  p.  579,  vol.  37  (14  R  R  R). 

Contributory  negligence  of  driver  of  team  struck  by  car,  in 
not  stopping  again  before  driving  on  the  track,  precluded 
recovery.  Hattcher  v.  McDermot  (Md.),  p.  533,  vol.  43  (20 
R  R  R). 

Contributory  negligence  of  person  struck  by  train  backing 
without  light  or  signals  was  question  for  jury.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Johnson  (Ark.),  p.  775,  vol.  39  (16 
R  R  R). 

Contributory  negligence  precluding  recovery  where  person  was 
killed  by  street  car.  Ries  v,  St.  Louis  Transit  Co.  (Mo.),  p. 
676,  vol.  33   (10  R  R  R). 

Contributory  negligence  question  for  jury.  Selensky  v.  Chi- 
cago Great  Western  Ry.  Co.  (Iowa),  p.  756,  vol.  30  (7 
R  R  R). 

Contributory  negligence  to  fail  to  look  at  street  railway  cross- 
ing. Riska  V.  Union  Depot  R.  Co.  (Mo.),  p.  294,  vol.  34  (11 
R  R  R). 

Contributory  negligence  where  view  was  obstructed.  Ayres  v, 
Pittsburgh,  etc.,  Ry.  Co.  (Pa.),  p.  206,  vol.  24  (l  R  R  R). 

Credibility  of  plaintiff's  testimony  a  question  for  jury.  Chi- 
cago City  Ry.  Co.  v.  Barker  (111.),  p.  190,  vol.  37  (14  R  R  R). 

Crossing  track  without  looking  again.  Louisville  &  N.  R.  Co. 
V.  Cooper  (Ky.),  p.  230,  vol.  24  (1  R  R  R). 

Deaf  person  crossing  track.  Hackney  v.  Illinois  Cent.  R.  Co. 
(Miss.),  p.  42,  vol.  30  (7  R  R  R). 

Direction  of  verdict  for  defendant.  McGoran  v.  New  York, 
etc..  R.  Co.  (R.  I.),  p.  367,  vol.  32  (9  R  R  R);  Mobile  &  O. 
R.  Co.  V.  Coerver  (C.  C.  A.),  p.  199,  vol.  24  (1  R  R  R). 

Direction  of  verdict  in  action  for  injury  on  street  railway 
track.  Hurley  v.  West  End  St.  Ry.  Co.  (Mass.),  p.  229,  vol. 
24  (1  R  R  R). 

Driver  of  team  not  required  to  stop  and  listen  for  any  par- 
ticular length  of  time.  Bilton  v.  Southern  Pac.  Co.  (Cal.), 
p.  797,  vol.  42  (19  R  R  R). 

Driving  on  street  car  track,  after  seeing  car,  without  looking 
again,  in  time.  Mease  v.  United  Traction  Co.  (Pa.),  p.  272, 
vol.  35  (12  R  R  R). 
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Due  care  when  crossing  electric  railway  tracks.  Kansas  City- 
Leavenworth  R.  Co.  v.  Gallagher  (Kan.),  p.  750,  vol.  34  (11 
R  R  R). 

Duty  of  hij2:hway  traveler  to  look  and  listen.  Stokes'  Adm'x 
^'.  Southern  Ry.  Co.  (Va.),  p.  731,  vol.  41   (18  R  R  R). 

Duty  of  one  drivinj^:.  Sights  v.  Louisville  &  N.  R.  Co.  (Ky.), 
p.  60,  vol.  33   (10  R  R  R). 

Duty  of  street  car  driver.  Selma  Street  &  Suburban  Ry.  Co. 
V.  Owen  (Ala.),  p.  97,  vol.  25  (2  R   R  R). 

Duty  of  traveler  to  use  senses  and  duty  of  railroad  to  give 
signals.  Gosa  z>.  Southern  Ry.  (S.  Car.),  p.  693,  vol.  34  (11 
R  R  R). 

Duty  to  look  and  listen.  Gosa  v.  Southern  Ry.  (S.  Car.),  p. 
693.  vol.  34  (11  R  R  R). 

Duty  to  look  before  driving  on  street  railway  tracks.  Timler 
V.  Philadelphia  Rapid  Transit  Co.  (Pa.),  p.  500,  vol.  43  (20 
R  R  R). 

Duty  to  look  for  cars  before  crossing  street  railway  track. 
Nashville  Ry.  v.  Norman  (Tenn.),  p.  350,  vol.  27  (4  R  R  R). 

Duty  to  look  out  for  trains.  Cleveland,  A.  &  C.  Ry.  Co.  v. 
Workman  (Ohio),  p.  551,  vol.  27  (4  R  R  R). 

Duty  to  stop  again.  Cromley  v.  Pennsylvania  R.  Co.  (Pa.), 
p.  666,  vol.  35   (12  R  R  R). 

Duty  to  stop  before  driving  across  street  car  track.  Haas  P. 
Chester  St.  Ry.  Co.  (Pa.),  p.  810,  vol.  25  (2  R  R  R). 

Duty  to  stop  just  before  going  on  track  where  view  had  been 
obstructed.  Peck  v.  Oregon  Short  Line  R.  Co.  (Utah),  p. 
358.  vol.  27  (4  R  R  R). 

Electric  railways  in  the  "country.  Keenan  v.  Union  Traction 
Co.  (Pa.),  p.  64,  vol.  25  (2  R  R  R). 

Evidence  showed  that  deceased  was  guilty  of  contributory 
negligence  as  matter  of  law.  Waldron  v.  Boston  &  M.  R. 
R.   (N.  H.),  p.  5A,  vol.  30  (7  R  R  R). 

Excessive  speed  of  trains,  care  required  of  traveler  as  af- 
fected by.  Green  v.  Los  Angeles  Terminal  Ry.  Co.  (CaL), 
p.   192,  vol.  41   (18  R  R  R). 

Failure  of  occupants  of  wagon  to  exercise  due  care  appearing 
from  circumstances.  Beeg  v.  New  York,  S.  &  W.  R.  C^- 
(N.  J.),  p.  674,  vol.  33  (10  R  R  R). 

Failure  of  person  after  alighting  from  street  car,  to  look  for 
car  on  other  track  and  failure  to  comply  with  rules  of  com- 
pany to  prevent  collisions  between  cars  and  requiring  cross- 
ing signals  to  be  given,  where  it  did  not  appear  that  such 
rules  were  customarily  observed,  or  that  plaintiff  relied  upon 
or  knew  of  them.  Birmingham  Ry.,  Light  &  Power  Co.  v. 
Oldham  (Ala.),  p.  165,  vol.  37  (14  R  R  R). 

Failure  to.  after  going  on  tracks,  may  or  may  not  be,  negli- 
gence. Cohen  7'.  Philadelphia  &  R.  R.  Co.  (Pa.),  p.  558. 
vol.  42   (19   R   R   R). 

Failure  to  check  team  entirely,  but  care  taken  to  look,  when 
train  which  pave  no  signal  was  seen  approaching.  Haas  v. 
Chester  St.  Ry.  Co.  (Pa.),  p.  8io,  vol.  25  (2  R  R  R). 

Failure  to  give  statutory  signals  no  excuse  for  contributory 
negligence  where  accident  was  caused  by  plaintiff's  failure 
to  look  and  listen.  Chicago,  I.  &  L.  Ry.  Co.  v.  Reed  (Ind.), 
p.  627,  vol.  26  (3  R   R  R). 

Failure  to  look  again,  at  point  where  view  was  not  obstructed, 
question  f(^r  iurv.  Confer  v.  Pennsylvania  R.  Co.  (Pa.),  p. 
429,  vol.  36   (13   R   R   R). 

Failure  to  look  and  listen  at  street  railway  crossing  will  pre- 
vent recovery  although  there  was  also  speed  in  running  car. 
Riska  V.  Union  Depot  R.  Co.  (Mo.),  p.  294,  vol.  34  (11 
R  R  R). 


GENltRAI,  INDEX  431 

CROSSINGS— Continued. 

Failure  to  look  and  listen  not  necessarily  negligence.  Wil- 
son's Adm'rs  v.  Chesapeake  &  O.  Ky.  Co.  (Ky.),  p.  103, 
vol.  39  (16  R  R  R). 

Failure  to  look  at  points  where  train  could  have  been  seen 
in  time  negligence  per  se.  Chicago,  I.  &  L.  Ry.  Co.  v.  Reed 
(Ind.).  p.  627,  vol.  26  (3  R  R  R). 
'  Failure  to  look  for  street  car,  which  could  have  been  seen, 
and  mere  negligence  of  those  operating  car.  Birmingham 
Ry.,  L.  &  P.  Co.  V.  Oldham  (Ala.),  p.  165,  vol.  37  (14 
R  R  R). 

Failure  to  look  when  approaching  street  crossing  negligence 
per  se.  Moser  v.  Union  Traction  Co.  (Pa.),  p.  632,  vol.  30  (7 
R  R  R). 

Failure  to  stop  and  look'  again.     Green  v.   Los  Angeles  Ter- 
minal Ry.  Co.  (Cal.),  p.  117,  vol.  30  (7  R  R  R), 
•  Failure    to    stop    and    look    not    negligence    per    se.      Chicago 

City  Ry.  Co.  v.  Barker  (111.),  p.  190,  vol.  37  (14  R  R  R). 

Failure  to  stop  as  showing  negligence  as  a  matter  of  law. 
Haas  V.  Chester  St.  Ry.  Co.  (Pa.),  p.  810,  vol.  25  (2  R  R  R). 

Failure  to  stop  before  crossing  street  car  track  as  showing 
negligence,  is  question  for  jury.  Haas  v,  Chester  St.  Ry. 
Co.  (Pa.),  p.  '810,  vol.  25  (2  R  R  R). 

Failure  to  stop,  look  and  listen  after  passing  train  obstructing 
view.  Cleveland,  etc.,  Ry.  Co.  v.  Heine  (Ind.),  p.  948,  vol. 
24  (1  R  R  R). 

Failure  to  stop,  look  and  listen  is  not  negligence  as  matter 
of  law,  but  question  for  the  jury,  under  the  circumstances. 
Willfong  V,  Omaha  &  St.  L.  R.  (Jo.  (Iowa),  p.  792,  vol.  25  (2 
R  R  R). 

Gate,  effect  of  failure  to  lower  on  duty  to  look  for  trains. 
Van  Riper  v.  New  York,  S.  W.  R.  Co.  (N.  J.),  p.  162,  vol.  37 
(14  R  R  R). 

General  rule.  Heebe  v.  New  Orleans  &  C.  R.,  Light  &  Power 
Co.  (La.),  p.  763,  vol.  34  (11  R  R  R). 

Gross  negligence  to  fail  to  listen  where  view  is  obstructed. 
Sulder  v.  Pennsylvania  R.  Co.  (N.  J.),  p.  823,  vol.  34  (11 
R  R  R). 

If  driver  of  team  looks  and  listens  attentively,  and  cannot  see 
or  hear  train,  he  is  not  guilty  of  negligence,  as  matter  of 
law,  in  attempting  to  cross  track,  and  thereby  leaving  his 
place  of  safety  and  entering  upon  a  place  of  danger.  Bilton 
V.  Southern  Pac.  Co.   (Cal.).  p.  797,  vol.  42  (19  R  R  R). 

In  absence  of  visible  or  audible  evidence  of  danger  traveller 
not  required  to  stop  as  well  as  look  and  listen.  Union 
Pac.  R.  Co.  V.  Buzicka  (Neb.),  p.  65,  vol.  28  (5  R  R  R). 

Instruction  not  covered  by  instruction  as  to  effect  of  failure 
to  use  ordinary  care.  Campbell  v.  St.  Louis  &  Suburban 
Ry.  Co.  (Mo.),  p.  248,  vol.  32  (9  R  R  R). 

Instructions.  Peck  v.  Oregon  Short  Line  R.  Co.  (Utah),  p. 
358,   vol.   27   (4   R   R   R). 

Instructions  as  to  care  required.  Montgomery  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  p.  274,  vol.  34  (11  R  R  R). 

Instructions  as  to  failure  to  look  and  listen.  Guinney  v. 
Southern  Electric  R.  Co.  (Mo.),  p.  820,  vol.  25  (2  R  R  R). 

Instructions  not  warranted  by  evidence.  Fejdowski  v.  Presi- 
dent, etc.,  of  Delaware  &  H.  Canal  Co.  (N.  Y.),  p.  224,  vol. 
24  (1  R  R  R);  Sherwin  v.  Rutland  R.  Co.  (Vt.),  p.  602, 
vol.  26  (3  R  R  R). 

Instruction  was  erroneous  as   relieving  traveler  of  all  obliga- 
tion to  look  and  listen  where  there  was  failure  on  part  of 
railroad  to  give  usual  and  ordinary  signals.    Copper  v.  North 
Carolina  R.  Co.  (N.  Car.),  p.  857,  vol.  42  (19  R  R  R). 
Insufficiency    of   evidence    of   due   care    on   part   of   driver   of 
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vehicle.    Day  v.  Boston  &  M.  R.  R.  (Me.),  p.  626,  vol.  29  (6 

R  R  R). 
Insufficiency  of  evidence  to  show  that  deceased  failed  to  look 

at  street  railway   crossing.     Riska   v.   Union   Depot  R.  Co. 

(Mo.),  p.  294,  vol.  34  (11  R  R  R). 
Kentucky    rule.      Louisville    &    N.    R.    Co.    v.    Price's    Adm'r 

(Ky.),  p.  679,  vol.  33   (10  R  R  R). 
Licensee  was   not  Ruilty  of  contributory  negligence  in  failing 

to   look   again   before   crossing   track   in   alley,   though  view 

was   somewhat    obstructed.     Booth   v.   Union   Terminal  Ry. 

Co.  (Iowa),  p.  768,  vol.  37  (14  R  R  R). 
Looking  where  view  was  obstructed,  and  failure  to  look  when 

near   track,   nonsuit.     Diele  v.    Erie   R.   Co.    (N.  J.),  p.  797> 

vol.  34  (11  R  R  R). 
Mere    failure    by    driver    of    team    to    keep    constant    lookout. 

Mitchell  V.  Union  Terminal  Ry.  Co.  (Iowa),  p.  75,  vol,  33  (10 • 

R  R  R). 
Negligence  in  driving  across  track  a  jury  question.     Louisville 

&    N.    R.    Co.    V.    Satterwhite    (Tenn.),    p.    296,    vol.    35    (12 

R  R  R). 
Negligence  of  person  in  charge  of  cattle.    Snell  v.  Minneapolis,. 

etc.,  Ry.  Co.  (Minn.^.  p.  636,  vol.  29  (6  R  R  R). 
Not  bound  to  look  and  listen  before  crossing  street  car  track. 

Chisholm  v,  Seattle  Electric  Co.  (Wash.),  p.  635,  voL  24  (t 

R  R  R). 
Obstructed  view,     Knox  v,  Philadelphia  &  R.  Ry.  Co,  (Pa.),. 

p.  371,  vol.  2T  (4  R  R  R);    West  v.  Northern  Pac.  Ry.  Co. 

(N.  Dak.),  p.  655,  vol.  35  (12  R  R  R). 
Obstructed  view,  care  required  of  pedestrian.     Chicago  &  N. 

W.    Ry.    Co.    V.    Andrews    (C.    C.    A.),    p.    584,    vol.    35    (12 

R  R  R). 
Obstructed  view,  care  required  of  traveler.     Louisville  &  N. 

R.  Co.  z/.  Satterwhite  (Tenn.),  p.  296,  vol.  35  (12  R  R  R). 
Obstruction   of   sight   and   hearing,   care   required   of   traveler, 

Colorado  &  S.  Ry.  Co.  v.  Thomas  (Colo.),  p.  167,  vol.  40  (IT 

R  R  R). 
One  driving  on  tracks,  at  point  where  his  view  was  obstructed, 

was    guilty    of    contributory    negligence    as    matter    of    law. 

State  V,  Western  Maryland  R.  Co.  (Md.),  p.  830,  vol.  42  (1» 

R  R  R). 
Pennsylvania  rule.     Ihrig  v.  Erie  R.  Co.  (Pa.),  p.  159,  vol.  38 

(15  R  R  R). 
Peremptory,    instruction    erroneous    where    surroundings    ren- 
dered  it  difficult   to   see  and  hear  train   until  within   a  few 

feet  of  track.    Allen  v.  Kansas  City,  M.  &  B.  R.  Co.  (Miss.), 

p.  17,  vol.  27  (4  R  R  R). 
Person    about    to   cross   railroad   track  is   bound   not  only  to 

look  and  listen,   but  to   continue   to  use  his   eyes   and  ears 

until    he    has    completed    the    crossing    and    passed    out    of 

danger.     St.   Louis,  I.   M.  &  S.  Ry.  Co.  v.  Johnson   (Ark.), 

p.  775,  vol.  39  (16  R  R  R). 
Person  crossing  tracks  chargeable  with  notice  of  approach  of 

car   within    range    of   vision.      Metropolitan    St.    Ry,    Co.   v. 

Agnew  (Kan.),  p.  589,  vol.  27  (4  R  R  R). 
Person    killed   while   crossing   side    track   at    regular   crossing, 

while   going  to   station   to  board  train   on  main  track,  was 

not  guilty  of  negligence,  as  matter  of  law,  in  failing  to  look 

towards    engine   on    siding,   which    suddenly   backed   against 

him  without  warning.     Stoy  v.  Louisville,  etc.,  R.  Co.  (Ind.), 

p.  824,  vol.  34  (11  R  R  R). 
Plaintiff  failing  to  look  for  street  car  was  guilty  of  contribu- 
tory   negligence    per    se.      Burian    v.    Seattle    Electric    Co. 

(Wash.),  p.  218,  vol.  24  (1  R  R  R). 
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•  Plaintiff  not  Ruilty  of  contributory  negligence,  as  matter  of 
law,  in  not  looking  a  third  time,  lust  before  she  started 
across  street  -car  track.  Chicago  City  Ry.  Co.  v.  Fenni- 
more  (111.),  p.  644,  vol.  29  (6  R  R  R). 

Plaintiff  was  not  guilty  of  contributory  negligence,  as  a  matter 
of  law,  for  failing  to  stop  vehicle;  it  appeared  that  no 
train  was  scheduled  to  pass;  that  his  view  of  track  was 
obstructed  except  for  the  width  of  the  street;  and  that  he 
slowed  up  and  listened  for  a  train.  Louisville  &  N.  R.  Co. 
V.  Crominarity  (Miss.),  p.  513.  vol.  41  (18  R  R  R). 

Plaintiff  was  not  guilty  of  contributory  negligence,  as  a  matter 
of  law,  in  failing  to  alight  from  his  buggy,  and  to  go  to  a 
point  sufficiently  near  the  track  to  enable  him  to  see  be- 
yond the  point  where  his  vision  was  obstructed  by  cars, 
where  there  was  evidence  of  failure  to  give  signals,  Louis- 
ville &  N.  R.  Co.  V.  Bryant  (Ala.),  p.  734,  vol.  37  (14  R  R  R). 

Plaintiff's  failure  to  stop  before  driving  on  track,  where  view 
was  obstructed,  contributory  negligence  as  matter  of  law. 
Shatto  V.  Erie  R.  Co.  (C,  C.  A.),  p.  127,  vol.  30  (7  R  R  R). 

Plaintiff's  testimony  rendered  incredible  by  circumstances  and 
evidence.  Chicago  &  N.  W.  Ry.  Co.  v.  Andrews  (C.  C.  A.), 
p.  584,  vol.  35   (12  R  R  R). 

Plaintiff's  testimony  that  he  looked  for  trains  was  incredible. 
Dolfini  V.  Erie  R.  Co.  (N.  Y.),  p.  291,  vol.  35  (12  R  R  R). 

Plaintiff  was  not  guilty  of  contributory  negligence  where  ob- 
structed view  and  absence  of  signals.  Baltimore  &  O.  R. 
Co.  V.  Stumpf  (Md.),  p.  203,  vol.  32  (9  R  R  R). 

Presumption  of  due  care.  Kansas  City-Leavenworth  R.  Co. 
V.  Gallagher  (Kan.),  p.  750,  vol.  34  (11  R  R  R). 

Presumption  of  due  care  on  part  of  deceased  was  not  rebutted 
as  matter  of  law.  Patterson  v.  Pittsburg,  C,  C.  &  St.  L. 
Ry.  Co.  (Pa.),  p.  469,  vol.  38  (15  R  R  R). 

Presumption  of  due  care  on  part  of  deceased,  when  rebuttal  a 
question  for  jury.  Patterson  v.  Pittsburg,  C,  C.  &  St.  L. 
Ry.  Co.  (Pa.),  p.  469,  vol.  38  (15  R  R  R). 

Presumption  of  due  care  on  part  of  pedestrian.  Baltimore  & 
Potomac  Railroad  Company  v.  Landrigan  (U.  S.),  p.  716, 
vol.  34  (11  R  R  R). 

Presumption  raised  by  circumstances  that  deceased  either  did 
not  look  and  listen,  or  that  if  he  did  look  or  listen,  or 
both,  he  afterwards  heedlessly  disregarded  the  knowledge 
thus  obtained,  and  negligently  went  into  obvious  danger. 
Carlson  v.  Chicago  &  N.  W.  Ry.  Co.  (Minn.),  p.  208,  vol.  42 
(19  R  R   R). 

Presumption  that  one  about  to  cross  track  stopped  to  look 
and  listen  for  car  overcome  only  by  evidence  that  he  failed 
to  do  so.  Hanna  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  p.  819, 
vol.  42  (19  R  R  R). 

Prevailing  rule  respecting  care  required  of  traveler  crossing 
street  railway  tracks.  Burns  v.  Metropolitan  St.  Ry.  Co. 
(Kan.),  p.  476,  vol.  29  (6  R  R  R). 

Proximate  cause  where  failure  to  look  and  listen  and  failure 
to  give  signals,  error  in  instruction  not  cured  by  fact  that 
court  qualified  the  words  exempting  plaintiff  from  obliga- 
tion to  "look  and  listen"  by  the  words  "if  he  exercised 
that  prudence  and  care  which  a  prudent  man  would  use 
under  the  circumstances,"  nor  by  the  fact  that  the  instruc- 
tion required  the  jury  to  find  that  deceased's  failure  to  look 
was  not  the  proximate  cause  of  the  injury.  Cooper  v. 
North  Carolina  R.  Co.  (N.  Car.),  p.  857,  vol.  42  (19  R  R  R). 

Question  for  iury.  Coolbroth  v.  Pennsvlvania  R.  Co.  (Pa.), 
p.  419,  vol.  36  (13  R  R  R);    Haines  v.  Lake  Shore  &  M.  Ry. 

I  D— 28 


434  GENERAI,  INDEX 

CROSSINGS— Continued. 

Co.  (Mich.),  p.  627,  vol.  24  (1  R  R  R);  Hamilton  v.  Con- 
solidated Traction  Co.  (Pa.),  p.  233,  vol.  24  (1  R  R  R): 
Lorenz  v.  Burlinjfton,  etc.,  Ry.  Co.  (Iowa),  p.  216,  vol.  24 
(1  R  R  R);  Sherwin  v.  Rutland  R.  Co.  (Vt.),  p.  602,  vol.26 
(3  R  R  R). 
Question  for  jury  whether  boy  should  have  stopped  vehicle 
in  order  to  look  and  listen  before  crossing  street  car  tracks, 
on  a  dark  night,  where  evidence  conflicting  as  to  whether 
headlight   on   car.     Campbell  v.  St.   Louis   &  Suburban  Ry.  i 

Co.   (Mo.),  p.  248,  vol.  32  (9  R  R  R).  ' 

Question   for  jury   whether  plaintiff's   parents   were  guilty  of  I 

contributory  negligence  in  attempting  to  drive  across  tracks,  * 

where  view  was  obstructed  near  tracks,  after  dark,  and  there 
was  failure  to  give  signals.     Delaware,   L.  &  W.   R.  Co.  v. 
Devore  (C.  C.  A.),  p.  56,  vol.  31  (8  R  R  R). 
Question  for  jury  whether  there  was  another  and  better  place 
to  stop.    Newman  v.  Delaware,  L.  &  W.  R.  Co.  (Pa.),  p.  526, 
vol.  28  (5  R  R  R). 
Recovery  precluded  by  failure  to  look.     Dwajakowski  v.  Cen- 
tral R.Co.  of  New  Jersey  (N.  J.),  p.  374,  vol.  32  (9  R  R  R). 
Recovery  prevented  where  driver  of  vehicle  could  have  seen 
train  while  68  feet  from  track,  although  he  testified  that  he 
looked  and  listened.     Marshall  v.  Green  Bay  &  W.  R.  Co. 
(Wis.),  p.  138,  vol.  39  (16  R  R  R). 

Reliance  upon  another  to  look  and  listen.  Willfong  v.  Omaha 
&  St.  L.  R.  Co.  (Iowa),  p.  792,  vol.  25  (2  R  R  R). 

Rule  requiring  person  about  to  cross  steam  railway  to  look 
for  cars  equally  applicable  to  electric  railways.  Beerman 
V.  Union  R.  Co.  (R.  I.),  p.  707,  vol.  28  (5  R  R  R). 

Speed  of  train,  distance  at  which  it  might  have  been  seen 
from  the  crossing,  or  that  the  crossing  was  particularly 
dangerous,  are  in::n:  terial,  where  person  did  not  look  and 
listen  at  any  reasonable  place  before  driving  on  the  track. 
Dryden  v.  Pennsylvania  R.  Co.  (Pa.),  p.  168,  vol.  42  (19 
R  R  R). 

Street  railway  tracks.  Itzkowitz  v,  Boston  Elevated  Ry.  Co. 
(Mass.),  p.  583,  vol.  35  (12  R  R  R);  Keenan  v.  Union  Trac- 
tion Co.  (Pa.),  p.  64,  vol.  25  (2  R  R  R);  Lightfoot  v.  Win- 
nebago Traction  Co.  (Wis.),  p.  1,  vol.  37  (14  R  R  R);  Los 
Angeles  Traction  Co.  v,  Conneally  (C.  C.  A.),  p.  107,  vol. 
39  (16  R  R  R);  Marden  v.  Portsmouth,  K.  &  Y.  St.  Ry. 
(Me.),  p.  821,  vol.  40  (17  R  R  R);  Portsmouth  St.  R.  Co. 
V.  Peed's  Administrator  (Va.),  p.  65,  vol.  36  (13  R  R  R); 
Smith  V.  Minneapolis  St.  Ry.  Qo.  (Minn.),  p.  536,  vol.  42  (19 
R  R  R) ;  Wolf  V,  City  &  Suburban  Ry.  Co.  (Ore.),  p.  777, 
vol.  30  (7  R  R  R). 

Street  railway  crossing,  question  for  jury  whether  traveler 
exercised  due  care.  Marden  v.  Portsmouth,  K.  &  Y.  St. 
Ry.  (Me.),  p.  821,  vol.  40  (17  R  R  R). 

The  greater  the  difficulty  of  seeing  and  hearing  trains,  the 
greater  caution  the  law  imposes  upon  travelers.  Barnhill 
V.  Texas  &  P.  Ry.  Co.  (La.),  p.  7,  vol.  30  (7  R  R  R). 

Traveler  must  use  place  reasonably  calculated  to  afford  full 
opportunity  for  seeing  and  hearing.  Greenawaldt  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (Ind.),  p.  816,  vol.  40  (17  R  R  R). 

Traveler  should  look  just  before  going  upon  track.  New 
York,  etc.,  R.  Co.  v.  Kistler  (Ohio),  p.  340,  vol.  27  (4 
R  R  R). 

Verdict  properly  directed  for  defendant.  Corcoran  v,  Penn- 
sylvania R.  Co.  (Pa.),  p.  523,  vol.  28  (5  R  R  R). 

When  instruction  as  to  care  to  be  used  by  traveler  at  crossing 
is  proper.  Edwards  v.  Southern  Ry.  Co.  (S.  (iar.),  p.  761, 
vol.  25   (2  R  R  R). 
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When  instruction   not  erroneous   as   declaring  failure   to  look 
or    listen    ne^lif^ence    under    all    circumstances.      Guinney    v. 
Southern  Electric  R.  Co.  (Mo.),  p.  820,  vol.  25  (2  R  R  R). 
When    instruction    that    there    is    no    rule    of   law    relieving:   a 
person  from   looking:  out   for   train   is  properly  Riven.     Ed- 
wards   V.    Southern    Ry.    Co.    (S.    Car.),    p.    761,    vol.    25    (2 
R  R  R). 
Where  person  injured  at  a  crossing,  question  whether  he  was 
ncRlifirent  in   not  stopping  to  look  and  listen,  for  the  jury. 
Willfonj?  V.  Omaha  &  St.  L.  R.  Co.  (Iowa),  p.  792,  vol.  25  (2 
R  R  R). 
When  person  is  justified  in  attempting  to  cross  without  "using 
precautions."     Defrieze   v.   Illinois   Cent.    R.    Co.    (Iowa),   p. 
69,  vol.  31  (8  R  R  R). 
Where  bystanders,  in  position  to  see  train  approaching,  failed 
to  warn   traveler,   he   was   not  guilty   of  contributory  negli- 
gence,   as    matter    of    law,    in    failing    to    ask    such    persons 
whether    it    was    safe    to    cross    the    track.      Coffee   v,    Pere 
Marquette  R.  Co.  (Mich.),  p.  772,  vol.  39  (16  R  R  R). 
Where  ordinary   and  reasonable  care   is   required  of  highway 
traveler,    wiiich   varies    with   the   circumstances,   question   of 
his  contributory  negligence  is  for  jury.     Cohen  v,  Philadel- 
phia &  R.  R.  Co.  (Pa.),  p.  558,  vol.  42  (19  R  R  R). 
Where  plaintiff's  view  was  entirely  obstructed,  and  he  stopped 
30  feet  from  track,  until  satisfied  that  it  was   safe  to  pro- 
ceed,   he    was    not   guilty    of    contributory   negligence,    as    a 
matter  of  law,  in  not  stopping  again,  in  addition  to  contin- 
uously  listening,   before    driving   on   track.     Coffee   v,   Pere 
Marquette  R,  Co.  (Mich.),  p.  772,  vol.  39  (16  R  R  R). 
Whether  due  care  was  used  question  for  the  jury.     Willfong 
V,  Omaha  &  St.  L.  R.  Co.  (Iowa),  p.  792,  vol.  25  (2  R  R  R). 
Whether  duty  to  stop  again  on  or  between  tracks.     Ayres  v. 

Pittsburgh,  etc.,  Ry.  Co.  (Pa.),  p.  206,  vol.  24  (1  R  R  R). 
Whether  failure  to  stop  before  driving  over  street  car  tracks 
constitutes  negligence  is  a  question  for  the  jury.     Haas  v. 
Chester  St  Ry.  Co.  (Pa.),  p.  810,  vol.  25  (2  R  R  R). 
Willful    contributory    negligence    precluding    recovery,    within 
statute    declaring  that,   if   a   person    is    injured   by   colliding 
with  a  train  at  a  crossing,  and  it  appears  that  the  railroad 
neglected  to  give  statutory  signals,  which  contributed  to  the 
injury,    it    shall    be    liable    for    damages,    unless    the    person 
injured  was  guilty  of  gross  or  willful  negligence  which  con- 
tributed to  the  injury.     Southern   Ry.  Co.  v.  Carroll   (C.  C. 
A.),  p.  488,  vol.  39   (16  R  R  R). 
Contributory  negligence  and  excessive  speed.     Heebe  v.  New  Or- 
leans  &   C.    R.    Light    &   Power   Co.    (La.),   p.    763,   vol.    34    (11 
R  R  R). 
Contributory   negligence   and   negligence   after   discovery   of  peril, 
combined   effect  of.     Omaha   St.   Ry.    Co.  v.    Larson    (Neb.),   p. 
643,  vol.  35  (12  R  R  R). 
Contributory  negligence,   excessive  speed,  and  absence  of  signals, 
combined   effect.     West  v.   Northern   Pac.    Ry.    Co.    (N.   Dak.), 
p.  655.  vol.  35  (12  R  R  R). 
Contributory    negligence    in    attempting   to    cross    tracks    in    front 
of    approaching   train    was    immaterial    where    there    was    negli- 
gence after  trainmen  were  chargeable  with  notice  of  deceased's 
peril.     Yeaton  v,  Boston  &  M.  R.  R.  (N.  H.),  p.  160,  vol.  40  (17 
R  R  R). 
Contributory   negligence  in   deliberately  attempting  to   get   across 
tracks    before    train    could    reach    point    prevents    recovery,    al- 
though   train   was    running   at    negligent    speed   when    it    struck 
plaintiff,  and  there  had  been  failure  to  check  speed  in  approach- 
ing the   crossing,  near  which   the   accident   happened.     Thomas 
V,  Central  of  Georgia  Ry.  Co.  (Ga.),  p.  191,  vol.  41  (18  R  R  R). 
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Contributory  neglijfence,  unlawful  speed  of  train,  and  failure  to 
Rive  statutory  signals,  railroad  not  liable  for  injury  to  pedes- 
trian. Green  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  793,  vol.  41  (IS 
R  R  R). 

Crossings  of  Railroads.   * 

Jury  of  vicinage  competent  judges  of  necessity  of  allowing  one 
railroad  to  cross  another.  Houston  &  S.  Ry.  Co.  v.  Kansas 
City.  S.  &  G.  Ry.  Co.  (La.),  p.  120,  vol.  30  (7  R  R  R). 

Notice  of  intention  to  lay  out  street  across  steam  railway,  under 
laws  1897,  of  N.  Y„  c.  754.  In  re  Opening  of  Ludlow  St., 
in  City  of  Yonkers  (N.  ¥.),  p.  202,  vol.  29  (6  R  R  R). 

Not  negligence  for  street  railway  to  cross  railroad  at  grade, 
although  situation  was  dangerous.  State  v.  Young  (N.  J.), 
p.  559,  vol.  33  (10  R  R  R). 

Railroad  company  cannot  enjoin  construction  of  a  street  rail- 
way across  its  tracks  in  public  road,  where  none  of  its  fran- 
chises are  invaded  or  injured.  North  Pennsylvahia  R.  Co.  v. 
Inland  Traction  Co.  (Pa.),  p.  823,  vol.  31  (8  R  R  R). 

Railway  company  could  not  enjoin  use  of  bridge  over  its  tracks 
for  street  railway  crossing.  North  Pennsylvania  R.  Co.  v. 
Inland  Traction  Co.  (Pa.),  p.  823,  vol.  31  (8  R  R  R). 

Right  of  one  company  to  cross  track  of  another.  Houston  & 
S.  Ry.  Co.  V,  Kansas  City,  S.  &  G.  Ry.  Co.  (La.),  p.  120, 
vol.  30  (7  R  R  R). 

Right  of  one  company  to  cross  track  of  another  under  general 
statute.  Houston  &  S.  Ry.  Co.  v.  Kansas  City,  S.  &  G.  Ry. 
Co.  (La.),  p.  120,  vol.  30  (7  R  R  R). 

Right  of  the  public  to  use  a  section  line  highway  is  not  im- 
paired by  incorporation  of  a  town  according  to  a  plat,  a 
street  on  which  departed  from  the  highway  where  it  crossed 
a  railroad.  Great  Northern  Ry.  Co.  v.  Town  of  Viborg  (S. 
Dak.),  o.  449,  vol.  33  (10  R  R  R). 

Right  to  require  interlocking  devices  at  intersection.  Houston 
&  S.  Ry.  Co.  V.  Kansas  City,  S.  &  G.  Ry.  Co.  (La.),  p.  120. 
vol.  30  (7  R  R  R). 

Right  to  use  section  line  highway  not  taken  away  at  the  point 
of  intersection  by  construction  of  railroad  track  across  it. 
Great  Northern  Ry.  Co.  v.  Town  of  Viborg  (S.  Dak.),  p.  449, 
vol.  33  (10  R  R  R). 

Damages. 

Compensation  for  construction  of  street  railway  track  across 
steam  railroad  track.  Central  Pass.  Ry.  Co.  v.  Philadelphia, 
etc.,  R.  Co.  (Md.),  p.  392,  vol.  27  (4  R  R  R). 

Compensation  where  highway  is  constructed  over  right  of  way. 
Southern  Kansas  Ry.  Co.  v.  Oklahoma  City  (Okla.),  p.  244, 
vol.  29  (6  R  R  R). 

Interest  in  fee  of  highway  where  railroad  crosses  it  is  not 
given  the  railroad  by  its  construction  of  an  overhead  crossing 
at  one  side  of  it,  and  temoorary  use  thereof  by  the  public, 
so  as  to  entitle  the  railroad  to  compensation  for  the  placing 
of  street  along  the  highway  over  the  tracks.  Great  Northern 
Ry.  Co.  V.  Town  of  Viborg  (S.  Dak.),  p.  449,  vol.  33  (10 
R  R  R). 

Liability  of  street  railway  company  constructing  its  track  across 
steam  railroad  for  cost  of  constructing  crossing.  Central 
Pass.  Ry.  Co.  v.  Philadelphia,  etc.,  R.  Co.  (Md.),  p.  392.  vol. 
27   (4  R  R  R). 

Punitive  damages  for  gross  negligence.  Chesapeake  &  O.  Ry. 
Co.  V.  Dodge  (Ky.),  p.  561,  vol.  24  (1  R  R  R). 

Railroad  entitled  to  no  compensation  for  constructing  and  main- 
taining   highway    crossing,    but    entitled    to    compensation    for 
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the  establishment  of  the  highway  across  its  right  of  way, 
under  Arkansas  statute.  St.  Louis  Southwestern  Ry.  Co.  v. 
Royal  (Ark.),  p.  309,  vol.  39   (16  R  R  R). 

Dedication  of  crossing  in  street  to  the  public  implied,  though  rail- 
road division  superintendent,  under  whose  direction  it  was  con- 
structed, had  no  authority  to  make  a  valid  dedication,  and  though 
his  unexpressed  purpose  in  making  the  crossing  was  merely  to 
accommodate  settlers  coming  in  on  trains.  Larson  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (S.  Dak.),  p.  465,  vol.  41  (18  R  R  R). 

Defects,  sufficiency  of  evidence  of  implied  notice  to  company. 
Hughes  V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.),  p.  787, 
vol.  37  (14  R  R  R). 

Defendant  was  not  liable  on  the  ground  that  by  the  exercise  of 
ordinary  care  its  trainmen  might  have  avoided  the  consequence 
of  decedent's  negligence,  after  the  discovery  of  his  peril.  Dun- 
worth  V.  Grand  Trunk  Western  Ry.  Co.  (C.  C.  A.),  p.  196,  vol. 
37   (14  R  R  R). 

Degree  of  care  required  in  maintaining  bridge.  Denison  &  P.  S. 
Ry.  Co.  V.  Foster  (Tex.),  p.  576,  vol.  26  (3  R  R  R). 

Degree  of  care  to  avoid  collisions  at  crossing  with  vehicles.  Mem- 
phis St.  Ry.  Co.  V.  Norris  (Tenn.),  p.  659,  vol.  27  (4  R  R  R). 

Directing  verdict,  in  action  for  wrongful  death,  against  lessee 
operating  roads,  when  accident  due  to  their  negligence.  Sub- 
urban R.  Co.  V.  Balkwill  (111.),  p.  784,  vol.  25  (2  R  R  R). 

Discovered  peril  and  contributory  negligence,  instruction  not  war- 
ranted by  the  evidence.  Guyer  v.  Missouri  Pac.  Ry.  Co.  (Mo.), 
p.  673,  vol.  30  (7  R  R  R). 

Discovered  peril,  doctrine  not  applicable.  Roenfeidt  v,  St.  Louis 
&  S.  Ry.  Co.  (Mo.),  p.  470,  vol.  36  (13  R  R  R). 

Discovered  peril,  error  to  submit  issue  to  jury.  Colorado  &  S. 
Ry.  Co.  V.  Thomas  (Colo.),  p.  167,  vol.  40  (17  R  R  R). 

Distinction  between  care  required  of  railroad  when  engaged  in 
hazardous  work  and  when  engaged  in  ordinary  operations  at 
crossings.  Mitchell  v.  Illinois  Cent.  R.  Co.  (La.),  p.  240,  vol. 
32  (9  R  R  R). 

Divided  train  not  sufficient  invitation  to  cross  where  view  of 
other  track  is  obscured  thereby.  Passman  v.  West  Jersey  & 
S.  R.  R.   (N.  J.),  p.  74,  vol.  31  (8  R  R  R). 

Duty  of  engineer  after  discovery  of  person's  peril.  Green  v.  Los 
Angeles  Terminal  Ry.  Co.  (Cal.),  p.  192,  vol.  41  (18  R  R  R). 

Duty  of  railroad  to  construct.  Baltimore,  etc.,  R.  Co.  v.  State 
(Ind.).  p.  611,  vol.  29  (6  R  R  R). 

Duty  of  railroad  to  construct  under  contract  granting  use  of 
street.  Ditch  v.  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  (La.), 
p.  190,  vol.  33  (10  R  R  R). 

Duty  of  street  railway  constructing  its  track  across  steam  rail- 
road to  perpetually  maintain  and  repair  crossing  according  to 
direction  of  engineer  of  steam  road.  Central  Pass.  Ry.  C^o.  v. 
Philadelphia,  etc.,  R.  Co.  (Md.),  p.  392,  vol.  27  (4  R  R  R). 

Duty  of  street  railway  to  provide  safe  means  of  crossing  railroad. 
State  V.  Young  (N.  J.),  p.  559,  vol.  33  (10  R  R  R). 

Duty  to  employee  crossing  track  at  public  crossing  when  off  duty. 
Davis  V.  Atlanta  &  C.  A.  L.  Ry.  Co.  (S.  Car.),  p.  317,  vol.  26  (3- 
R  R  R). 

Duty  to  keep  bridge  in  repair,  instruction.  Denison  &  P.  S.  Ry. 
Co.  V.  Foster  TTex.).  p.  576,  vol.  26  (3  R  R  R). 

Duty  to  maintain.  Town  of  Clarendon  v.  Rutland  R.  Co.  (Vt), 
p.  1,  vol.  29  (6  R  R  R). 

Duty  to  maintain  crossing  in  safe  condition  for  pedestrians. 
Hughes  V.  Chicago,  etc.,  Ry.  Co.  (Wis.),  p.  787,  vol.  37  (14 
R  R  R). 

Duty  to  maintain  railing  where  right  of  way  over  path  has  been 
acquired  by  prescription.  Baldwin  v.  Boston  &  M.  R.  R.  (Mass.), 
p.  607.  vol.  25  (2  R  R  R). 
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Error  for  court  to  assume,  in  attemptinf^  to  show  by  mechanical 
calculations,  the  contributory  negligence  of  deceased,  that  the 
train  was  moving  at  a  speed  of  40  miles  per  hour,  and  deceased's 
wagon  at  a  speed  of  2  miles  per  hour,  where  the  evidence  was 
conflicting.  Schwarz  v.  Delaware,  L.  &  W.  R.  Co.  (Pa.),  P-  441, 
vol.  39  (16  R  R  R). 

Error  in  excluding  evidence  that  bridge  appeared  to  be  properly 
constructed.  Denison  &  P.  S.  Ry.  Co.  v.  Foster  (Tex.),  p.  576, 
vol.  26  (3  R  R  R). 

Evidence. 

Absence  of  prior  accidents  as  showing  safe  operation  of  street 
railway  without  derailing  switch.  State  v.  Young  (X.  J.)f 
p.  559,  vol.  33  (10  R  R  R). 

Admissibility  of  opinion  evidence  to  show  that  accident  could 
have  been  avoided.  Olson  v.  Oregon  Short  Line  R.  Co. 
(Utah),  p.  797,  Vol.  25  (2  R  R  R). 

Engineer's  testimony  that  he  did  not  know  of  anything  more 
he  could  have  done  to  stop  train  than  he  had  done  was  prop- 
erly admitted.  McGovern  v.  Smith  et  al.  (Vt.),  p.  541,  vol.  28 
(5  R  R  R). 

Evidence  of  declaration  of  trainmen  not  part  of  res  gestx,  but 
mere  hearsay,  in  action  for  injury  caused  by  defect  in  bridge. 
Denison  &  P.  S.  Ry.  Co.  v.  Foster  (Tex.),  p.  576,  voL  26  (3 
R  R  R). 

Evidence  relating  to  the  crossing  of  a  wagon  in  front  of  a 
freight  train  more  than  30  years  before  the  accident,  as  to 
the  time  it  required  a  wagon  and  team  diflPerent  from  that 
used  by  decedent  to  go  over  the  track  at  the  crossing,  and  as 
to  the  speed  of  another  train,  was  inadmissible.  Stokes' 
Adm'x  y.  Southern  Ry.  Co.  (Va.),  p.  731,  vol.  41  (18  R  R  R). 

Hypothetical  question  as  to  distance  within  which  car  could 
have  been  stopped  after  plaintiff's  peril  was  discovered,  suffi- 
ciency. Heinzle  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  p.  107, 
vol.  36  (13  R  R  R). 

In  action  for  death  of  one  killed  at  railroad  crossing,  it  wa^ 
competent  for  one  who  had  made  actual  observations  as  to 
the  physical  conditions  of  the  crossing  to  state  whether  certain 
obstructions,  conceded  to  exist,  obstructed  the  view  or  were 
in  line  of  vision  of  track.  Rietveld  v.  Wabash  R.  Co.  (Iowa), 
p.  181,  vol.  42  (19  R  R  R). 

Invalid  ordinance  requiring  safety  gates  inadmissible  in  evi- 
dence, even  to  show  dangerous  character  of  crossing.  Bums 
V.  Pennsylvania  R.  Co.  (Pa.),  p.  196,  vol.  38  (15  R  R  R). 

Motorman  could  testify  as  an  expert  as  to  the  distance  within 
which  a  car  could  be  checked.  Heinzle  v.  Metropolitan  St. 
Ry.  Co.  (Mo.),  p.  107,  vol.  36  (13  R  R  R). 

Opinion  evidence  as  to  dangerous  character  of  crossing  was 
admissible.  Seifred  v.  Pennsylvania  R.  Co.  (Pa.),  p., 452,  vol. 
32  (9  R  R  R). 

Ordinance  limiting  speed  rendered  irrelevant  .by  theory  of  case. 
Campbell  v.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.),  p.  248, 
vol.  32   (9  R  R  R). 

PlaintiflF's  testimony  as  to  his  general  habit  of  looking  for  cars 
at  crossing.  Nashville  Ry.  v,  Norman  (Tenn.),  p.  350,  vol.  27  (4 
R  R  R). 

Proposals,  made  by  defendant,  prior  to  action  to  compel  it  to 
construct  undergrade  crossing,  inadmissible.  State  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.),  p.  687,  vol.  31  (8 
R  R  R). 

Refusal  to  permit  witness  to  state  condition  of  right  of  way  at 
the  crossing  five  hours  after  the  accident  was  not  prejudicial; 
it  being  clear  from  the  evidence  that  he  had  stated  that  he  did 
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hot  know  what  the  condition  of  the  rijrht  of  way  was  at  the 
time.     Stokes*  Adm'x  v.  Southern  Ry.  Co.  (Va.),  p.  731,  vol. 
41  (18  R  R  R). 
Reputation  for  sobriety.     Chesapeake  &  O.   Ry.  Co.  v.  Riddle's 
Adm'x  <Ky.),  p.  77,  vol.  31  (8  R  R  R). 

Subsequent  repair  of  defective  crossing.  See  v.  Wabash  R.  Co. 
(Iowa),  p.  596,  vol.  35  (12  R  R  R). 

Testimony  that  crossing  was  dangerous  was  incompetent.  Louis- 
ville &  N.  R.  Co.  V.  Molloy's  Adm'x  (Ky.),  p.  714,  vol.  41  (18 
R  R  R). 

Watch  which  had  stopped  in  deceased's  pocket.  Stone  v.  Boston 
&  M.  R.  R.  (N.  H.),  p.  82,  vol.  31  (8  R  R  R). 

Where  crossing  had  been  blocked  by  train  for  a  longer  time 
than  permitted  by  ordinance,  evidence  that  plaintiff,  a  laborer 
returning  from  dinner,  had  only  a  few  minutes  to  return  to 
work,  and  that  his  foot  was  crushed  while  attempting  to  pass 
between  standing*  cars  was  admissible.  Thomasson  v.  South- 
ern Ry.  (S.  Car.),  p.  226,  vol.  40  (17  R  R  R). 
•Existence  of  wantonness  or  intentional  injury  was  a  question  for 

jury    where    collision    resulting    from    making    flying    switch    at 

crossing,   in   violation   of   ordinance.      Birmingham    Southern    R. 

Co.  V.  Powell  (Ala.),  p.  806,  vol.  30  (7  R  R  R). 
Extent  of  right  of  street  railway  to  obstruct  public  use  of  crossing. 

Town  of  Mason  v.  Ohio  River  R.  Co.  (W.  Va.),  p.  899,  vol.  25 

(2  R  R  R). 
Fact  that  trainmen  were   guilty  of  noncompliance  with   statutory 

regulations  did  not  preclude  their  company  from  relying  on  de- 
fense   of   contributory   negligence.     Dunworth   v.    Grand    Trunk 

Western  Ry.  Co.  (C.  C.  A.),  p.  196,  vol.  37  (14  R  R  R).  ' 
Failure  of  trainmen  to  anticipate  that  boy  would  attempt  to  pass 

between  cars  blocking  street.     Thompson  v.  Missouri,  K.  &  T. 

Ry.  Co.  (Mo.),  p.  832,  vol.  25  (2  R  R  R). 
Failure  to  stop  car  after  discovery  of  peril,  sufficiency  of  evidence 

in  action  for  injury  inflicted  by  car  at   street  railway  crossing. 

Riska  V.  Union  Depot  R.  Co.  (Mo.),  p.  294,  vol.  34  (11  R  R  R). 

Flagmen. 

Absence  of  as  evidence  of  negligence.     Montgomery  v.  Missouri 

Pac.  Ry.  Co.  (Mo.),  p.  274,  vol.  34  (11  R  R  R). 
Absence  of   flagman  as   negligence.     Sights  v.   Louisville    &   N. 

R.  Co.  (Ky.),  p.  60,  vol.  33  (10  R  R  R). 
Assumption  of  duty   to  maintain  flagman   not  required  by   law. 
,  Wolcott  V.  New  York  &  L.  B.  R.  Co.  (N.  J.),  p.  547,  vol.  28  (5 

R  R  R). 
Evidence  of  absence    was    admissible,    though    such    negligence 

was  not  charged  in  complaint.     Christensen  v.   Oregon  Short 

Line  R.  Co.  (Utah),  p.  121,  vol.  39  (16  R  R  R). 
Fact   that   watchman  was  absent  was   immaterial   where   person 

near  track  was  injured  by  reason  of  derailment.     Illinois  Cent. 

R.  Co.  V.  Watson's  Adm'r  (Ky.),  p.  27,  vol.  33  (10  R  R  R). 
Failure    to   keep   flagman    in   absence    of    statutory   requirement. 

Carrow  v.  Barre  R.  Co.  (Vt.),  p.  933,  vol.  27  (4  R  R  R). 
Failure    to    maintain    at   highway    crossing   was    not    negligence. 

Christensen  v.  Oregon  Short  Line  R.  Co.   (Utah),  p.  121,  vol. 

39  (16  R  R  R). 
Flagman's    negligence  question   for   jury  where    person   was   in- 
jured at  night.     Wolcott  v.  New  York  &  L.  B.  R.  Co.   (N.  J.), 

p.  547.  vol.  28  (5  R  R  R). 
Purchaser     of     railroad    did    not    become    vendor's    "successor," 

within  contract  obligating  him  and   his  successors   to  pay   for 

maintenance   of  a   flagman   at   a   crossing.     Chicago,    etc.,   Ry. 

Co.  V.  Fox  River  Elec.  Ry.  &  Power  Co,   (Wis.),  p.  563,  vol. 

32  (9  R  R  R). 
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Rig^ht  to  rely  on  presence  of  flagman  not  required  bv  law. 
Dolph  V.  New  York,  N.  H.  &  H.  R.  Co.  (Conn.),  p.  35,  vol  25 
(2  R  R  R). 

Whether  statute  or  ordinance  applicable  with  respect  to  rail- 
road's duty  to  station  flagmen  at  certain  points.  McGoran  v. 
New  York,  etc.,  R.  Co.  (R.  I.),  p.  367,  vol.  32  (9  R  R  R). 

Gates. 

Care  required  of  pedestrian  as  affected  by  fact  that  gates  arc 
open.  Chicago  &  E.  I.  R.  Co.  v.  Schmitz  (111.),  p.  214,  vol.  41 
(18  R  R  R). 

Care  required  of  traveler  as  affected  by  fact  that  gates  are  open. 
Stegner  v,  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  p.  365,  vol. 
40  (17  R  R  R). 

Death  of  person  resulting  from  his  frightened  team  breaking 
through  crossing  gate  and  dropping  him  in  front  of  train, 
mere  failure  to  have  flagman  or  gatenxan  on  ground  instead  of 
on  gate  operating  tower,  was  not  negligence.  Brooks  v.  Bos- 
ton &  M.  R.  R.  (Mass.),  526,  vol.  42  (19  R  R  R). 

Error  in  instructing  that  single  isolated  circumstance  of  failure 
to  operate  gates  was  negligence.'  Chicago,  R.  I.  &  P.  Ry.  Co. 
V,  Durand  (Kan.),  p.  519,  vol.  26  (3  R  R  R). 

Evidence  of  absence  of  was  admissible,  though  such  negligence 
was  not  charged  in  complaint.  Cristensen  v.  Oregon  Short 
Line  R.  Co.  (Utah),  p.  121,  vol.  39  (16  R  R  R). 

Failure  to  maintain  at  highway  crossings  not  negligence.  Cris- 
tensen V,  Oregon  Short  Line  R.  Co.  (Utah),  p.  121,  vol.  39 
(16  R  R  R). 

Invitation  to  cross  implied  from  open  gates.  Baltimore  &  0. 
M.  Co.  V.  Stumpf  (Md.),  p.  203,  vol.  32  (9  R  R  R). 

Need  not  be  strong  enough  to  successfully  sustain  shock  of  run- 
away team  hitched  to  vehicle.  Brooks  v.  Boston  &  M.  R.  R. 
(Mass.),  p.  626,  vol.  42  (19  R  R  R). 

Negligence  in  failing  to  lower  gates,  though  gateman  saw  no 
person  approaching.  Chicago  &  A.  R.  Co.  v.  Wise  (Ill.)f  P- 
8,  vol.  33  (10  R  R  R). 

Negligence  of  gateman  in  raising  safety  gates  and  thereby  per- 
mitting child  of  6^  years  old  to  pass  on  track  was  a  question 
for  the  jury.  Tabello  v.  Delaware,  L.  &  W.  R.  Co.  (N.  J.), 
p.  702,  vol.  27  (4  R  R  R). 

Open  gate  as  an  assurance  of  safety.  Sager  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.  (Kan.),  p.  670,  vol.  37  (14  R  R  R). 

Open  gates  as  an  invitation  to  cross.  Chicago  &  E.  I.  R.  Co.  % 
Schmitz  (111.),  p.  214,  vol.  41  (18  R  R  R). 

Stegner  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  p.  365,  vol.  40 
(17  R  R  R). 

Ordinance  afforded  protection  to  all  persons  who  crossed  any 
of  the  tracks,  no  matter  whether  they  came  on  the  street 
within  or  without  the  gateS.  Chicago  &  A.  R.  Co.  v.  Wise 
(111.),  p.  8,  vol.  33   (10  R  R  R). 

Ordinance  making  gates  a  warning  as  well  as  an  obstruction. 
Chicago-  &  A.  R.  Co.  v.  Wise  (111.),  p.  8,  vol.  33  (10  R  R  R). 

Person  not  required  to  be  on  his  guard  against  danger  of  being 
struck  by  gate  through  negligence  of  gate  keeper.  Sager  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  p.  670,  vol.  37  (14  R  R  R). 

Railroad  may  be  required  to  maintain  crossing  and  keep  jjates 
or  flagman  thereat  in  granting  a  petition  of  city  for  condemna- 
tion of  land  for  street  extension  across  railroad.  Chicago  & 
N.  W.  Ry.  Co.  V,  City  of  Morrison  (111.),  p.  807,  vol.  24  (1 
R  R  R). 

Street  railway  company  constructing  its  tracks  across  steam 
railroad  not  required  to  maintain  crossing  gates  and  other 
safety  appliances  at  crossing.  Central  Pass.  Ry.  Co,  v,  Phila- 
delphia, etc.,  R.  Co.  (Md.),  p.  392.  vol.  27  (4  R  R  R). 
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Where  they  have  been  erected  at  dangerous  crossing,  speed  of 
trains  must  be  slackened  when  watchman  is  off  duty  and  jjrates 
open.  Schwarz  v.  Delaware,  L.  &  W.  R.  Co.  (Pa.),  p.  441,  vol. 
39  (16  R  R  R). 

Grade  Crossings. 

Application  of  Pennsylvania  statute  prohibiting  the  construc- 
tion of  grade  crossings,  where  relocation  of  existincr  highway. 
In  re  Mifflinville  Bridge  (Pa.),  p.  513,  vol.  32  (9  R  R  R). 

Contract  between  railroad  and  private  persons  for  permanent 
maintenance  of  grade  crossings  over  certain  streets,  right  of 
specific  performance  subject  to  interests  of  the  public  and 
police  power.  Swift  v.  Delaware,  L.  &  W.  R.  Co.  (N.  J.),  p. 
669,  vol.  37  (14  R  R  R). 
In  absence  of  statute,  grade  crossings  of  a  street  or  highway  over 
a  railroad  cannot  be  restrained.  Philadelphia  &  B.  C.  R.  Co. 
V.  Upper  Darby  Tp.  (Pa.),  p.  760,  vol.  25  (2  R  R  R). 

Right  to  discontinue  petition  for  abolition  of  grade  crossing, 
under  Massachusetts  statute.  In  re  Directors  of  New  York, 
N.  H.  &  H.  R.  Co.  (Mass.),  p.  736,  vol.  28  (5  R  R  R). 

Sufficiency  of  evidence  to  show  practicability  of  overhead  cross- 
ing. Smethport  R.  Co.  v.  Pittsburgh,  S.  &  N.  R.  Co.  (Pa.), 
p.  368,  vol.  27  (4  R  R  R). 

Time  that  railroad  may  cross  another  at  grade,  while  construct- 
ing overhead  crossing,  should  be  limited  by  the  court.  Smeth- 
port R.  Co.  V.  Pittsburgh,  S.  &  N.  R.  Co.  (Pa.),  p.  368,  vol.  27 
(4  R  R  R). 

Validity  of  order  requiring  safety  appliances  at  grade  crossings. 
Detroit,  etc.,  R.  v.  Osborn  (U.  S.),  p.  456,  vol.  30  (7  R  R  R). 
Hand  car  as  an  unsightly  object  at  crossing.     International  &  G. 

N.  R.  Co.  V,  Locke  (Tex.),  p.  754,  vol.  25  (2  R  R  R). 

Imputed  Negligence. 

Imputed  negligence  of  driver.     Atchison,  T.  &  S.  F.  Ry.  Co.  v, 

Judah  (Kan.),  p.  937,  vol.  27  (4  R  R  R). 
Imputed  negligence,  Ohio  doctrine.     New   York,  etc.,   R.  Co.  v. 

Kistler  (Ohio),  p.  340,  vol.  27  (4  R  R  R). 
Imputed  negligence,  where  deceased  helped  driver  of  vehicle,  in 
which  he  was  riding  as  a  guest,  in  attempting  to  urge  horse 
across   tracks   in   front   of  train.     Colorado    &   S.    Ry.    Co.   v, 
Thomas  (Colo.),  p.  167,  vol.  40  (17  R  R  R). 

Instruction  as  to  duty  to  regulate  speed  of  cars  at  crossing  prop- 
erly refused  for  ignoring  contributory  negligence.  West  Chi- 
cago St.  R.  Co.  V.  Petters  (111.),  p.  612,  vol.  25  (2  R  R  R). 

Instructions  as  to  assumption  of  risk  properly  refused  because 
plaintiff  bore  no  contractural  relation  to  company.  Chicago  & 
E.  I.  R.  Co.  V,  Randolph  (111.),  p.  632,  vol.  29  (6  R  R  R).- 

Instruction  with  respect  to  speed  and  failure  to  signal  properly 
denied  as  given  undue  prominence  to  certain  facts.  Sherwin  v. 
Rutland  R.  Co.  (Vt.),  p.  602,  vol.  26  (3  R  R  R). 

Instruction  with  respect  to  trainmen's  negligence  after  discovering 
plaintiff's  peril  not  warranted  by  evidence.  Sherwin  v.  Rutland 
R.  Co.  (Vt.),  p.  602,  vol.  26  (3  R  R  R).      * 

Insufficiency  of  evidence  to  sustain  action  for  willful  injury.'  Bon- 
ham  v.  Citizens'  St.  R.  Co.  (Ind.),  p.  787,  vol.  25  (2  R  R  R). 

Intentional  injury  and  assumption  of  risk.  Birmingham  Southern 
R.  Co.  V,  Powell  (Ala.),  p.  806,  vol.  30  (7  R  R  R). 

It  is  proper,  in  action  for  injuries  at  a  railroad  crossing,  to  submit 
to  jury  question  as  to  width  of  crossing  or  traveled  place.    Davis. 
V.  Atlantic  &  C.  A.  L.  Ry.  Co.   (S.  Car.),  p.  317,  vol.  26  (3  R 
R  R). 

Jurisdiction  to  order  construction  of  bridge  for  support  of  track 
where  railroad  has  constructed  spur  track  across  highway,  con- 
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struction  of  laws  of  Connecticut.     Appeal  of  New  York,  N.  H. 

&  H.  R.  Co.  (Conn.),  p.  158,  vol.  28  (5  R  R  R). 
Jury  must  necessarily  have  found  that  plaintiff's  foot  was  caught 

and  held  until  he  was  struck  by  enj^ine.     Hughes  v.  Chicago  St 

P.  M.  &  O.  Ry.  Co.  (Wis.),  p.  787,  vol.  37  (14  R  R  R). 
Last  clear  chance,  insufficiency  of  evidence  to  show  that  doctrine 

was    applicable.     Brammer's    Adm'r   v,   Norfolk    &   W.   Ry.  Co. 

(Va.),  p.  497,  vol.  41  (18  R  R  R). 
Liability  for  collision  between   backing  engine  and   other  vehicle. 

Southern   Ry.    Co.   v,   Simpson    (C.    C.    A.),   p.   402,   vol.   36  (13 

R  R  R). 
Liability   for  collision   with   pedestrian   not  on   foot-walk.     Louis- 
ville Ry.  Co.  V.  French   (Ky.),  p.  473,  vol.  29   (6  R  R  R). 
Liability  for  failure  of  trainmen  to  be  unusually  careful  in  running 

train  at  populous  places,  although  person  iniured  was  negligent. 

Eichhorn  v.  New  Orleans  &  C.  R.,   Light  &  Power  Co.  (La.). 

p.  128,  vol.  36  (13  R  R  R). 
Liability  for  negligence  of  lessee.     Davis  v,   Atlantic  &  C.  A.  L. 

Ry.  Co.  (S.  Car.),  p.  317,  vol.  26  (3  R  R  R). 
Liability    of   railroad   for   defect   in   design    of   bridge    constructed 

under  agreement  between  it  and   a   borough  council.     Smith  v. 

Pennsylvania  R.  Co.  (Pa.),  p.  328,  vol.  24  (1  R  R  R). 
Liability  of  railroad  in  city  on  account  of  dangerous  approaches. 

Gulf,   C.  &  S.   F.   Ry.  Co.  v.  Sandifer  (Tex.),  p.  387,  vol.  27  (4 

R  R  R). 
Liability  of  railroad  in  city  on  account  of  dangerous  approach  to 

bridge.     Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Sandifer  (Tex.),  p.  387,  vol. 

27  (4  R  R  R). 
Liability  of  street   railway  for  personal   injury  caused  by  pile  of 

snow  in  street.     Newport  News  &  O.  P.   Ry.  &  Electric  Co.  v. 

Bradford  (Va.),  p.  106,  vol.  27  (4  R  R  R). 
Liability   on    account    of  wantonness    in    running   street   car  over 

crossing,  although  motorman  was  not  aware  of  plaintiff's  peril. 

Birmingham  Ry.  &  Electric  Co.  v,  Jackson  (Ala.),  p.  810,  vol.  31 

(8  R  R  R). 
Liable  on  account  of  dangerous  approaches,  whether  road  crossing 

track  was  public  or  private.     Yazoo  &  M.  V.  R.  Co.  v.  Watson 

(Miss.),  p.  880,  vol.  30  (7  R  R  R). 

Lights. 

Maintenance  of  automatic  lights  was  no  defense  to  action  for 
noncompliance  with  ordinance.  Chicago,  etc,  Ry.  Co.  v. 
Crawfordsville  (Ind.),  p.  112,  vol.  38  (15  R  R  R). 

Validity  of  ordinance  requiring  railroad  companies  to  maintain 
lights  at  street  crossings,  except  when  there  is  moonlight  or 
the  city  lights  are  in  operation.  Chicago,  etc.,  Ry.  0,0.  v- 
Crawfordsville  (Ind.),  p.  112,  vol.  38  (15  R  R  R). 

Lookouts. 

Application  of  Tennessee  statute  requiring  lookout  to  be  main- 
tained on  trains.  Southern  Ry.  Co.  v,  Simpson  (C.  C.  A.), 
p.  402,  vol.  36   (le  R  R  R). 

Duty  of  motorman  to  look  out  for  children.  Gray  v,  St.  Paul 
City  Ry.  Co.   (Minn.),  p.  698,  vol.  28  (5  R  R  R). 

Gross  negligence  in  failing  to  maintain  lookout  when  approach- 
ing street  crossing.  Louisville  &  N.  R.  Co.  v.  Cooper  (Ky.), 
p.  230,  vol.  24  (1  R  R  R). 

Insufficiency  of  evidence  to  show  negligence  with  respect  to, 
where  view  was  obstructed.  O'Brien  v.  Wisconsin  Cent.  Ry. 
Co.   (Wis.),  p.  462,  vol.  32  (9  R  R  R). 

It  was  error  to  'refuse  to  charge  that  there  can  be  no  recovery 
where  the  accident  was  caused  by  the  concurrent  negligence 
of  the  motorman  and  the  plaintiff,  due. to  each  failing  to  keep 


GENERAL  INDEX  443 

CROSSINGS— Continued. 

a  proper  lookout.    iRichmond  Passenger  &  Power  Co.  v.  Gor- 
don (Va.).  p.  260,  vol.  34  (11  R  R  R). 
Lookout.     New  York,  etc.,  R.  Co.  v.  Kistler  (Ohio),  p.  340,  vol. 

27  (4  R  R  R). 
Lookout,   duty  of  trainmen.     Hughes  v.   Chicago,  St.   P.   M,   & 

O.  Ry.  Co.  (Wis.),  p.  787,  vol.  37  (14  R  R  R). 
Lookout,  instruction  erroneous  for  imposing  duty  on  conductor 
as  well   as   motorman.      Heinzle  v.    Metropolitan   St.   Ry.   Co*. 
(Mo.),  p.  107,  vol.  36  (13  R  R  R). 
Mutual  duty  of  trainmen  and  highway  traveler  to  keep  lookout 
for  danger,  and  the  degree  of  diligence  required.     Cooper  v. 
North  Carolina  R.  Co.  (N.  Car.),  p.  857,  vol.  42  (19  R  R  R). 
Negligence,     act    of    fireman    in    "hooking"    his    fire    as    engine 
emerged  from  cut  was  not,  although  it  temporarily  prevented 
him  from  viewing  crossing.     Brammer's  Adm'r  v.   Norfolk  & 
W.  Ry.  Co.  (Va.),  p.  497,  vol.  41  (18  R  R  R). 
Not  negligence  per  se  to  fail  to  have  brakeman  on  rear  car  when 
backing  train.     Mobile  &  O.  R.  Co.  v.  Coerver  (C.  C.  A.),  p. 
199.  vol.  24  (1  R  R  R). 
Statutory  duty.     Louisville  &  N.   R.  Co.  v.   Dick   (Ky.),  p.  314, 

vol.  35  (12  R  R  R). 
Validity  of  ordinance  requiring  those  in  charge  of  street  cars  to 
stop  them  on  appearance  of  any  obstruction.     Gray  v,  St.  Paul 
City  Ry.  Co.,  p.  698,  vol.  28  (5  R  R  R). 
Mandamus  as  proper  remedy  to  compel   railroad  company  to  re- 
store highways  as  required  by  statute.     Chicago,  etc.,  Ry.  Co.  v. 
State  ex  rel.  Zimmerman  (Ii^d.),.p.  813,  vol.  25  (2  R  R  R). 
Motorman's  failure  to  use  ordmary  care  after  discovery  of  plain- 
tiffs peril   was  the   proximate   cause  of  the  accident.     Little  v. 
Boston  &  M.  R.  R.  (N.  H.),  p.  326,  vol.  34  (11  R  R  R).      • 
Negligence  after  discovery  of  peril,  right  to  instruction  based  on 
allegation   of  common   law   negligence.     Riska  v.   Union    Depot 
R.  Co.  (Mo.),  p.  294.  vol.  34  (11   R  R  R). 
Negligence  and  contributory  negligence   were  questions   for  jury. 
Cohen  v.  Philadelphia  &  R.  R.  Co.   (Pa.),  p.  558,  vol.  42  (19  R 
R  R);  Northern  Cent.  Ry.  Co.  v.  State  (Md.),  p.  818,  vol.  39  (16 
R    R    R). 
Negligence,  failure  of  street  railway  to  furnish  derailing  switch  at 
approach  to  railroad  crossing.     State  v.  Young   (N.  J.),  p.   559, 
vol.  33  (10  R  R  R). 
Negligence  in  operating  train  was  question  for  jury.     Chicago  & 

E.  I.  R.  Co.  V,  Schmitz  (111.),  p.  214,  vol.  41  (18  R  R  R). 
Negligence  must  be  proximate  cause  of  accident.     Butts  v.  Atlantic 

&  N.  C.  R.  Co.  (N.  Car.),  p.  710,  vol.  31  (8  R  R  R). 
Negligence  of  engineer  after  discovering  plaintiff's  peril.     Edwards 
V.  Chicago  &  A.  Ry.  Co.  (St.  L.  Mo.),  p.  333,  vol.  25  (2  R  R  R). 
Negligence  of  flagman  in  directing  traveler  to  cross  in  face  of  ob- 
vious danger.     Edwards  v.  Chicago  &  A.  Ry.  Co.   (St.  L.  Mo.), 
p.  333,  vol.  25  (2  R  R  R). 
Negligence   of  flagman    in   failing   to  warn   traveler.      Edwards    v. 

Chicago  &  A.  Ry.  Co.  (St.  L.  Mo.),  p.  333,  vol.  25  (2  R  R  R). 
Negligence  of  motorman  was  a  question  for  jury  where  child  was 
injured  on  street  crossing.     Heinzle  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  p.  107,  vol.  36   (13  R  R  R). 
Negligence  of  street  railway  in  piling  snow  in  street,  instruction. 
Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Bradford  (Va.),  p. 
106,  vol.  27  (4  R  R  R). 
Negligence  of  trainmen  to  see  highway  traveler  and  negligence  of 
latter  in  not  seeing  train,  no  right  to  recover.     Woolf  v.  Wash- 
ington Ry.  &  Nav.  Co.  (Wash.),  p.  846,  vol.  39  (16  R  R  R). 
Negligence,  question  for  jury.     Christensen  v.  Oregon  Short  Line 

R.  Co.  (Utah),  p.  121,  vol.  39  (16  R  R  R). 
Negligence,  question  for  jury  where  evidence  of  excessive  speed, 
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absence  of  sifi^nals,  and  insufficiency  o£  headlight.     Chicago  City 
Ry.  Co.  V,  Fennimore  (111.),  p.  644,  vol.  29  (6  R  R  R). 

Negligence,  sufficiency  of  evidence  where  plaintiff's  team  took 
fright  and  threw  him  out  of  his  buggy.  Sights  v.  Louisville  & 
N.  R.  Co.  (Ky.),  p.  60.  vol.  33  (10  R  R  R). 

No  recovery  where  failure  to  signal  and  excessive  speed,  and  sub- 
sequent contributory  negligence.  Moore  v.  L,indell  Ry.  Co. 
(Mo.),  p.  46,  vol.  31   (8  R  R  R). 

Not  liable  where  admixture  of  contributory  negligence  and  negli- 
gence with  respect  to  signals.  Mercer  v.  Southern  Ry.  (S.  C^r.), 
p.  703,  vol.  31  (8  R  R  R). 

Not  liable  where  sole  cause  of  accident  was  conduct  of  unmanage- 
able horse.  Reed  v.  Queen  Anne's  R.  Co.  (Del.),  p.  332,  vol.  34 
(11  R  R  R). 

Obstruction  of  crossing  by  railroad  company.  Town  of  Mason 
V,  Ohio  River  R.  Co.  (W.  Va.),  p.  899,  vol.  25  (2  R  R  R). 

Obstruction  of  crossing  by  railroad  company  may  be  remedied  by 
mandamus.  Town  of  Mason  v,  Ohio  River  R.  Co.  (W.  Va.), 
p.  899,  vol.  25  (2  R  R  R). 

Obstructions  to  view,  duty  to  travelers.  Nashville,  etc.,  R.  Co.  v. 
Witherspoon  (Tenn.),  p.  740,  vol.  34  (11  R  R  R). 

One  approaching  railroad  track  is  not  in  a  position  of  danger,  so 
as  to  charge  engineer  of  approaching  train  with  notice  thereof, 
and  with  the  duty  of  using  every  exertion  to  avoid  injuring  him, 
until  he  steps  upon  the  track.  Green  v.  Los  Angeles  Terminal 
Ry.  Co.  (Cal.),  p.  192,  vol.  41  (18  R  R  R). 

Peremptory  instruction  for  defendant  was  properly  refused  where 
failure  to  ring  bell  was  not  shown  to  have  been  proximate  cause 
of  injury  to  child  on  street  railway  crossing,  and  evidence  was 
conflicting  as  to  speed  of  car.  Heinzle  v.  Metropolitan  St.  Ry. 
Co.  (Mo),  p.  107,  vol.  36  (13  R  R  R). 

Plaintiff  was  not  entitled  to  recover  on  the  ground  that  by  the 
exercise  of  ordinary  care  the  motorman  might  have  seen  his 
peril  in  time  to  have  averted  the  injury.  Petty  v,  St.  Louis,  etc., 
R.  Co.  (Mo.),  p.  252,  vol.  34  (11  R  R  R). 

Pleading  wantonness  and  willfulness  in  action  for  injury  sustained 
while  crossing  street  railway.  Birmingham  Ry.  &  Electric  Co. 
V,  Baker  (AJa.),  p.  17,  vol.  25  (2  R  R  R). 

Precautions  required  of  railroad  companies  with  respect  to  un- 
usually dangerous  crossings,  where  none  have  been  prescribed 
by  city  ordinances.  Eichhorn  v.  New  Orleans  &  C.  R.,  Light  & 
Power  Co.  (La.),  p.  128,  vol.  36  (13  R  R  R). 

Presumption  of  negligence  does  not  arise  from  crossing  accidents. 
Reed  z;.  Queen  Anne's  R.  Co.  (Del.),  p.  332,  vol.  34  (11  R  R  R). 

Presumption  that  person  seen  near  track  will  avoid  danger.  New 
York,  etc.,  R.  Co.  v.  Kistler  (Ohio),  p.  340,  vol.  27  (4  R  R  R); 
Waldron  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  54,  vol.  30  (7  R  R  R). 

Private  Crossings. 

Application  of  charter'  provisions  requiring  the  construction  of 
wagon  crossings.  Thompson  v.  Louisville  &  N.  R.  Co.  (Ky.), 
p.  511,  vol.  32  (9  R  R  R). 

Company  was  not  under  any  obligation  to  maintain  a  crossing 
put  down  by  a  sectionman,  without  authority,  for  the  accom- 
modation of  an  individual.  Thompson  v.  Louisville  &  N.  R. 
Co.  (Ky.),  p.  511,  vol.  32  (9  R  R  R). 

Contract  providing  that  private  crossing  shall  be  left  open  not 
against  public  policy.  Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.),  p. 
28.  vol.  25  (2  R  R  R). 

Duty  of  determining  kind  of  crossing  to  be  constructed  is  im- 
posed on  railroad  comoanv.  under  Iowa  Code  1873.  §  1268. 
McLeod  V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  715,  vol.  37 
(14  R  R  R). 
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Duty  to  provide  cro^sin^:  where  land  inside  city  limits,  under 
.Kan.  statute  requirinfj  railroad  companies  to  fence  and  provide 
farm  crossinjfs  where  road  runs  through  cultivated  lands. 
Smith  V,  Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p.  599,  vol.  26  (3 
R  R  R). 
Liability  where  private  crossing?  in  such  bad  condition,  that  stock 
escaoed  from  land  adjoining  railroad  and  are  killed  upon  the 
track.  Houston  &  T.  C.  Ry.  Co.  v,  HoUingsworth  (Tex.),  p. 
905.  vol.  25  (2  R  R  R). 
Negligence  in  causing  collision  is  a  question  for  jury.  Wilson's 
Adm'rs  v,  Chesapeake  &  O.  Ry.  Co.  (Ky.),  p.  103,  vol.  39 
(16  R  R  R). 

Provision  of  New  Jersey  statute  regulating  the  crossing  of  steam 
railroads  by  electric  railroads,  for  whose  benefit  intended.  Rari- 
tan  River  R.  Co.  v.  Middlesex  &  S.  Traction  Co.  (N.  J.),  p.  56, 
vol.  36  (13  R  R  R). 

Proximate  cause  of  accident,  question  for  jury.  Christensen  v, 
Oregon  Short  Line  R.  Co.  (Utah),  p.  121,  vol.  39  (16  R  R  R). 

Proximate  cause  when  train  should  have  been  seen  in  time  by  de- 
ceased and  there  wds  failure  to  give  signals.  Brammer's  Adm'r 
V.  Norfolk  &  W.  Ry.  Co.  (Va.),  p.  497,  vol.  41  (18  R  R  R). 

Public  street,  what  constitutes  within  W.  Va.  Code,  1899,  c.  54, 
§  61,  prescribing  the  duties  of  a  railroad  with  respect  to  giving 
signals  for  and  erecting  warning  boards  at  street  crossings. 
Ray  V.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  p.  779,  vol.  40  (17  R 
R  R). 

Question  for  jury  whether  operation  of  train  was  negligent  when 
speed  was  from  60  to  65  miles  an  hour,  and  statutory  signals 
were  not  given,  at  crossing  where  view  was  obstructed.  Golin- 
vaux  V,  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  p.  185,  vol.  37  (14 
R  R  R).        ^ 

Questions  for  jury,  negligence  and  contributory  negligence.  Mont- 
gomery V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  274,  vol.  34  (11 
R  R  R). 

Railroad  company  may  be  required  to  place  bridge  over  its  road, 
or  to  grade  approaches  to  streets  for  a  highway  crossing,  al- 
though the  railroad  had  been  in  operation  many  years  before 
the  highway  was  laid  out.  Illinois  Cent.  R.  Co.  v.  Swalm  (Miss.), 
p.  118,  vol.  34  (11  R  R  R). 

Recovery  where  contributory  negligence,  and  negligence  on  part 
of  motorman  when  chargeable  with  notice  of  plaintiff's  peril. 
Richmond  Passenger  &  Power  Co.  v.  Gordon  (Va.),  p.  260,  vol. 
34  (11  R  R  R). 

Repairs,  duty  of  railroad  as  to  tracks  and  approaches.  Western 
Ry.  of  Alabama  v.  Cleghorn  (Ala.),  p.  216,  vol.  40  (17  R  R  R). 

Right  of  city  to  indemnity  from  railroad  where  damages  were  re- 
covered   against    it    for    personal    injuries    caused    by   dangerous 
approach  to  bridge  erected  by  railroad  under  contract  with  city. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Sandifer   (Tex.),  p.  387,  vol.  27   (4 
R  R  R). 

Right  of  engineer  to  assume  that  person  approaching  crossing  will 
keep  out  of  danger.  Green  v.  Los  Angeles  Terminal  Ry.  Co. 
(Cal.).  p.  192,  vol.  41  (18  R  R  R). 

Right  of  licensees  having  implied  invitation  to  use  opening  be- 
tween portions  of  train  as  passageway  to  notice  of  closing  of 
space.  Furey  v.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  J.),  p.  1, 
vol.  25  (2  R  R  R). 

Right  of  motorman  to  assume  that  driver  of  another  vehicle  will 
avoid  danger.  Petty  v,  St.  Louis,  etc.,  R.  Co.  (Mo.),  p.  252,  vol. 
34  (11  R  R  R). 

Right  of  motorman  to  presume  that  persons  approaching  should 
use  ordinary  care.  Memphis  St.  Ry.  Co.  v.  Wilson  (Tenn.),  p. 
708.  vol.  27  (4  R  R  R). 
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Right  of  trainmen  to  assume  that  highway  traveler  will  exercise 

due  care.     Gosa  v.   Southern  Ry.   (S.   Car.),  p.  693,  vol.  34  (U 

R  R  R). 
Right  of  trainmen  to  assume  that  highway  traveler  will  exercise  due 

care.     Gosa  v.  Southern  Ry.  (S.  Car.),  p.  693,  vol.  34  (11  R  R  R). 
Right  of  trainmen  to  presume  that  person  driving  towards  tracks 

will  avoid  danger.     Lambert  v.  Southern  Pac.  R.  Co.  (Cal.),  p. 

575,  vol.  37  (14  R  R  R). 
Right   to   cross   right   of  way   of  another  company.     Minneapolis, 

etc.,  R.   Co.  V,  Chicago,  etc.,  R.   Co.    (Iowa),  p.  637,  vol.  24  (1 

R  R  R). 
Right  to  leave  cars    standing  in  highway  at   crossings.     Chicago, 

etc..  R.  Co.  V.  Roberts  (Neb.),  p.  277,  vol.  29  (6  R  R  R). 
Roadway  left  in   dangerous   condition.     Camp  v,  Wabash   R.  Co. 

(Mo.),  p.  746.  vol.  25  (2  R  R  R). 
"Running  switch,"  gross  negligence.     Mitchell  v,  Illinois  Cent  R. 

Co.  (La.),  p.  240,  vol.  32  (9  R  R  R). 
Running  train  backwards  as  negligence.     Carrow  v,  Barre  R.  Co. 

(Vt.),  p.  933,  vol.  27  (4  R  R  R). 

.Signals. 

Absence  of  evidence  of  negligence  either  before  or  after  discov- 
ery of  peril.  Cowen  v.  Dietrick  (Md.),  p.  359,  vol.  40  (17 
R  R  R). 

Absence  of  was  cause  of  accident.  Brusseau  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Mass.),  p.  157,  vol.  37  (14  R  R  R). 

Act  of  engineer  in  running  train  over  public  road  crossing,  in 
violation  of  the  requirements  of  the  blow-post  law,  a  rais- 
fieasance  which  renders  him  individually  liable  to  persons 
injured  as  a  result  of  such  conduct.  Southern  Ry.  Co.  v. 
Grizzle  (Ga.),  p.  451,  vol.  43  (20  R  R  R). 

And  contributory  negligence.  Macon,  D.  &  S.  R.  Co.  v,  Mc- 
Lendon  (Ga.),  p.  153,  vol.  34  (11  R  R  R). 

Application  of  Iowa  statute  ta  street  crossings.  Golinvaux  v. 
Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  p.  185,  vol.  37  (14  R 
R  R). 

Burden  of  proof  on  railroad  company  to  show  want  of  care  in 
plaintiff  where  failure  to  give  signals.  Bishop  w.  Southern  Ry. 
(S.  Car.),  p.  748,  vol.  27  (4  R  R  R). 

Burden  of  proving  compliance  with  Alabama  Code  1896,  §  3443. 
Birmingham  Southern  Ry.  Co.  v.  Lintner  (Ala.),  p.  225,  vol. 
39   (16  R  R   R). 

Certain  statute  of  Missouri  makes  proof  of  accident  and  of 
failure  to  ring  bell  as  required  sufficient  for  a  prima  facie 
case,  and  to  throw  on  railroad  the  burden  of  proving  that  the 
accident  was  not  the  result  of  failure  to  signal;  but  where 
plaintiff,  in  proving  the  accident,  also  shows  that  it'was  not 
caused  by  failure  to  signal,  or  the  person  injured  was  negli- 
gent, there  is  nothing  for  the  railroad  to  prove  in  order  to 
prevail.  Green  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  793,  vol.  41 
(18  R  R  R). 

Civil  Code  of  South  Carolina,  §  2132,  requiring  crossing  signals 
to  be  given,  applicable  to  train  of  cars  standing  across  high- 
way. Brown  v.  Southern  Ry.  (S.  Car.),  p.  764,  vol.  30  (7 
R  R  R). 

Common-law  duty  with  respect  to  signals  not  abrogated  by 
statutory  requirements.  Kinyon  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  p,  569,  vol.  29  (6  R  R  R). 

Comparative  weight  of  negative  and  affirmative  testimony  as  to 
whether  they  were  given.  Chicago  &  N.  W.  Ry.  Co.  v. 
Andrews  (C.  C.  A.),  p.  584,  vol.  35  (12  R  R  R);  Indiana,  I. 
&  I.  Co.  V.  Otstot  (111.),  p.  149,  vol.  37  (14  R  R  R);  Ives  v. 
Wisconsin  Cent.  Ry.  Co.   (Wis.),  p.  393,  vol.  43   (20  R  R  R); 
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Jones  V.  Lehigh  &  N.  E.  R.  Co.  (Pa.),  p.  26,  vol.  25  (p  R  R  R); 
Northern  Cent.  Ry.  Co.  v.  State  (Md.),  p.  818,  vol.  39  (16 
R  R  R);  St.  Louis  &  S.  F.  R.  Co.  v.  Brock  (Kan.),  p.  613, 
vol.  35  (12  R  R  R);  Selensky  v.  Chicago  Great  Western  Ry. 
Co.  (Iowa),  p.  756,  vol.  30  (7  R  R  R). 

Complaint  sufficiently  showed  that  failure  to  give  statutory  sig- 
nals was  proximate  cause  of  injuries,  though  it  also  alleged 
that  such  failure  occurred  while  plaintiff  was  unavoidably 
delayed  by  the  conduct  of  her  horse.  Greenawaldt  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (Ind.),  p.  816,  vol.  40  (17  R  R  R). 

Compliance  with  Iowa  Code,  §  2072,  as  affected  by  extent  of 
frontage  of  street  block.  Mitchell  v.  Union  Terminal  Ry.  Co. 
(Iowa),  p.  75.  vol.  33  (10  R  R  R). 

Conflict  of  evidence  created  by  positive  and  negative  testimony 
as  to  whether  they  were  given.  Selensky  v.  Chicago  Great 
Western  Ry.  Co.  (Iowa),  p.  756,  vol.  30  (7  R  R  R). 

Contributory  negligence  as  affected  by  failure  to  give  signals. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Judah  (Kan.),  p.  937,  vol.  27  (4 
R  R  R). 

Degree  of  care  required  at  street  crossings,  instruction.  Louis- 
ville &  N.  R.  Co.  V.  Price's  Adm'r  (Ky.),  p.  679,  vol.  33  (10 
R  R  R). 

Duty  of  foreman  of  switching  crew.  Chicago  &  A.  R.  Co.  v. 
Wise  (111.),  p.  8,  vol.  33  (10  R  R  R). 

Duty  of  street  railway  company.  Adams  v.  Wilmington  &  N. 
Electric  Ry.  Co.  (Del.),  p.  307,  vol.  27  (4  R  R  R);  Bass  v. 
Norfolk  Ry.  &  Light  Co.  (Va.),  p.  194,  vol.  24  (1  R  R  R). 

Duty  to  give.  Reed  v.  Queen  Anne's  R.  Co.  (Del.),  p.  332,  vol. 
34  (11  R  R  R);  Suburban  R.  Co.  v.  Balkwill  (111.),  p.  784, 
vol.  25  (2  R  R  R). 

Duty  to  give  adequate  warnings  of  approach  of  train.  Cooper 
V.  North  Carolina  R.  Co.  (N.  Car.),  p.  857,  vol.  42  (19  R  R  R). 

Duty  to  give  at  street  crossings  in  absence  of  statute  or  ordi- 
nance requiring  them.  Cleveland,  etc.,  Ry.  Co.  v.  Miles  (Ind.), 
p.  536,  vol.  34  (11  R  R  R). 

Duty  to  give  instructions.  Boggero  v.  Southern  Ry.  Co.  (S. 
Car;),  p.  376,  vol.  27   (4   R  R  R). 

Duty  to  give  is  not  owed  to  persons  at  other  places  along  track. 
Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  p.  594,  vol.  37  (14 
R  R  R). 

Duty  to  give  signals  and  corresponding  duty  of  traveler  to  use 
senses.  Gosa  v.  Southern  Ry.  (S.  Car.),  p.  693,  vol.  34  (11 
R  R  R). 

Duty  to  give  statutory  signals  where  view  is  obstructed.  North- 
ern Pac.  Ry.  Co.  y.  Spike  (C.  C.  A.),  p.  749,  vol.  30  (7  R  R  R). 

Duty  to  give  warning  before  starting  train.  Thompson  v.  Mis- 
souri. K.  &  T.  Ry.  Co.  (Mo.),  p.  832,  vol.  25  (2  R  R  R). 

Duty  to  give  when  approaching  street  crossings.  Sights  v. 
Louisville  &  N.  R.  Co.  (Ky.),  p.  60,  vol.  33  (10  R  R  R).. 

Effect  of  presence  of  watchman  on  duty  to  give.  Montgomery 
V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  274,  vol.  34  (11  R  R  R). 

Erroneous  instruction  as  to  what  constituted  negligence.  Kinyon 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  569,  vol.  29  (6  R  R  R). 

Error  in  admitting  negative  testimony  where  crossing  was  used 
by  two  companies.  Chesapeake  &  O.  Ry.  Co.  v.  Riddle  (Ky.), 
p.  77.  vol.  31  (8  R  R  R). 

Error  to  allow  member  of  deceased's  gang  to  testify  in  action 
for  death  of  trackman  that  they  relied  on  railroad's  custom  to 
give  signals  to  warn  them  of  approach  of  trains,  when  repair- 
ing track.  Norfolk  &  W.  Ry.  Co.  v.  Gesswine  (C.  C.  A.),  p. 
553.  vol.  43  (20  R  R  R). 

Evidence  as  to  extent  of  use  of  highway  by  public  was  ad- 
missible,  where  plaintiff  claimed   that   signals   were   not  given 


448  GENERAL  INDEX 

CROSSINGS— Continued. 

by  train  which  killed  his  son.  Christensen  v.  Oregon  Short 
Line  R.  Co.  (Utah),  p.  121,  vol.  39  (16  R  R  R). 
Evidence  as  to  number  of  crossings  within  half  a  mile  of  place 
of  accident  was  properly  excluded;  the  duty  to  deceased  in 
regard  to  jjivinR  signals  only  extendinjf  to  the  crossing  where 
he  was  killed.  Stewart  v.  North  Carolina  R.  Co.  (N.  Car.), 
p.  212,  vol.  39  (16  R  R  R). 
Evidence  of  failure  to  signal  another  crossing.     Chicago,  R.  I. 

&  P.  Ry.  Co.  V.  Durand  (Kan.),  p.  519,  vol.  26  (3  R  R  R). 
Evidence  of  previous  failures  to  give  street  car  signals,  in  action 
for   injury   to   pedestrian   at   intersection   of    streets.     Dyer  r. 
Union  R.  Co.  (R.  I.),  p.  782,  vol.  31  (8  R  R  R). 
Evidence    showing   absence    of    lights    and    signals    sufficient  to 
justify    submission    of    question    to    jury    wliere    flagman  was 
injured  by  train.     Erickson  v.  Kansas  City,  etc.,  R.  Co.  (Mo.), 
p.  300,  vol.  30  (7  R  R  R). 
Evidence   of  subsequent   custom  to   blow  whistle   where  it  was 
not    required    by    statute   was    not    admissible.      Southern   Ry. 
Co.  V.  Simpson  (C.  C.  A.),  p.  402,  vol.  36  (13  R  R  R). 
Failure  of  persons  nearby  to  hear  signals  was  competent  for  the 
consideration  of  the  jury.     McDonald  v.   New   York  Cent.  & 
H.  R.  R.  Co.  (Mass.),  p.  125,  vol.  37  (14  R  R  R). 
Failure   to   give   as   neglilp^ence.      Davis   v.   Southern   R.   Co.   (S. 
Car.),  p.  188,  vol.  35   (12  R  R  R). 
•     Failure  to  give,  question  for  jury.     Haines  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Mich.),  p.  627,  vol.  24  (1  R  R  R). 
Failure  to  give  signals  at  street  crossings  as  negligence.     Louis- 
ville &  N.  R.  Co.  V.  Cooper  (Ky.),  p.  230,  vol.  24  (1  R  R  R). 
Failure  to  give  signals  may  be  cause  of  action  at  common  law. 
Cooper  V,  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  112,  vol.  30 
(7  R  R  R). 
Failure  to  give  signals,  instruction.     Edwards  v.   Southern  Ry. 

Co.  (S.  Car.),  p.  761,  vol.  25  (2  R  R  R). 
Failure  to  give  signals  no  excuse  for  failure  of  highway  traveler 
to    use    his    senses.      Carlson    v.    Chicago    &    N.    W.    Ry.   Co. 
(Minn.),  p.  208,  vol.  42  (19  R   R  R). 
Failure  to  give  signals  of  approaching  train.     Haas  v,   Chester 

St.  Ry.  Co.  (Pa.),  p.  810,  vol.  25  (2  R  R  R). 
Failure    to    give    signals    where    accident    was    at    point    beyond 
crossing.     Boggero  v.  Southern  Ry.  Co.  (S.  Car.),  p.  376,  vol. 
27  (4  R  R  R). 
Failure    to    give    signals    where    accident    was    not    at   crossin^r 
effect.     San  Antonio  &  A.  P.  Ry.  Co.  v.  Gray  (Tex.),  p.  823, 
vol.  25  (2  R  R  R). 
Failure  to  give  statutory  signals,  no  excuse  for  contributory  neg- 
ligence when  accident  was  caused  by  plaintiff's  failure  to  look 
and  listen.     Chicago,  L  &  L.  Ry.  Co.  v.  Reed  (Ind.),  p.  627, 
vol.  26  (3  R  R  R). 
FaHure  to  give  was  not  proximate  cause  where  sectionman  was 
injured  in  attempting  to  remove  hand  car  from  track  to  pre- 
vent   collision    with    train,    where    presence    of   hand    car  was 
due  to  section  foreman's   negligence   in   running  it  on  train's 
time.     Illinois    Cent.    R.   Co.   v.    Mcintosh    (Ky.),   p.   738.  vol. 
37  (14  R  R  R). 
Failure  to  ring  bell  as  evidence  of  negligence  under  New  Hamp- 
shire statute.     Tucker  v.  Boston  &  M.  R.  R.   (N.  H.),  p.  294, 
vol.  41  (18  R  R  R). 
Failure    to    ring    bell,    sufficiency    of    evidence    of.      Tucker   v. 

Boston  &  M.  R.  R.  (N.  H.),  p.  294,  vol.  41  (18  R  R  R). 
Failure  to  signal  and  contributory  negligence  in  failing  to  stop, 
look    and    listen.      Central    of    Georgia    Ry.    Co.    v.    Freeman 
(Ala.),  p.  62.  vol.  28  (5  R  R  R). 
Failure  to   signal   as  evidence  of  negligence.     Butts  v.  Atlantic 
&  N.  C.*R.  (To.  (N.  Car.),  p.  710.  vol.  31  (8  R  R  R). 
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Failure  to  warn  as  proximate  cause  of  "runninjj^  switch"  acci- 
dent. Mitchell  V,  Illinois  Cent.  R.  Co.  (La.),  p.  240,  vol.  32  (9 
R  R  R). 

Finding  that  collision  with  team  was  caused  by  failure  to  give 
statutory  crossing  signals,  rendering  railroad  liable,  in  absence 
of  contributory  negligence,  was  warranted  by  the  evidence. 
Dougherty  v.  Chicago.  M.  &  St.  P.  Ry.  Co.  (S.  Dak.),  p.  288, 
vol.  43  (20  R  R  R). 

Gross  negligence  in  approaching  street  crossings  without  giving 
signals.  Louisville  &  N.  R.  Co.  v.  Cooper  (Ky.),  p.  230,  vol. 
24  (1  R  R  R). 

Gross  negligence  in  backing  train  over  street  crossing.  Louis- 
ville &  N.  R.  Go.  V.  Price's  Adm'r  (Ky.),  p.  679,  vol.  33  (10 
R  R  R). 

Inadmissibility  of  •  evidence  as  to  blowing  of  whistles  when 
witness'  statements  are  inconsistent.  Olson  v.  Oregon  Short 
Line  R.  Co.  (Utah),  p.  797,  vol.  25  (2  R  R  R). 

Instruction  relating  to  failure  of  motorman  to  sound  gong  was 
properly  refused,  where  such  failure  had  no  connection  with 
accident.  Heinzle  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  p.  107, 
vol.  36   (13  R  R  R). 

Kentucky  St.  1903,  §  786,  applicable  to  crossing  outside  settled 
portion  of  town,  and  which  is  in  effect  a  country  crossing. 
Louisville  &  X.  R.  Co.  v.  Molloy's  Adm'x  (Ky.),  p.  714,  vol.  41 
(18  R  R  R). 

Kicking  cars  without  warning  over  crossing  of  street  is  action- 
able negligence,  with  respect  to  pedestrian  run  over  by  such 
cars.  Chicago  Terminal  Transfer  R.  Co.  v.  Walton  (Ind.), 
p.  456.  vol.  39   (16  R   R  R). 

Knowledge  of  approach  of  train  from  other  sources,  effect  of 
failure  to  give  signals.  Lambert  v.* Southern  Pac.  R.  Co. 
(Cal.).  p.  575,  vol.  37   (14  R  R  R).  • 

Knowledge  on  part  of  traveler  of  approach  of  train.  Gosa  v. 
Southern  Ry.  (S.  Car.),  p.  693,  vol.  34  (11  R  R  R). 

Liability  as  affected  by  failure  to  give  signals  where  accident 
was  near  crossing.  Bishop  v.  Southern  Ry.  (S.  Car.),  p.  748, 
vol.  27  (4  R  R  R). 

Liability  because  of  failure  to  give  signals  where  contributory 
negligence  was  not  proximate  cause.  Mercer  v.  Southern  Ry. 
(S.  Car.),  p.  703,  vol.  31   (8  R  R.R). 

Liability  for  accident  at  crossing  as  affected  by  failure  to  main- 
tain bells  not  required  by  law.  Cleveland,  etc.,  Ry.  Co.  v. 
Heine  (Ind.),  p.  948,  vol.  24  (1  R  R  R). 

Liability  for  brakeman's  error  of  judgment  in  signaling  from 
backing  train.  Mobile  &  O.  R.  Co.  v.  Coerver  (C.  C.  A.), 
p.   199,  vol.  24   (1  R  R   R). 

Liability  for  failure  to  give.  Louisville  &  N.  R.  Co.  v.  Penrod's 
Adm'r  (Ky.),  p.  887,  vol.  24  (l  R  R  R). 

Liability  for  injury  caused  by  suddenly  and  without  warning 
backing  freight  train  against  person  lawfullv  using  public 
crossing.  Meeks  v.  Ohio  River  Ry.  Co.  (W.  Va.),  p.  662,  vol. 
28  (5  R  R  R). 

Motorman  of  street  car  was  negligent  in  failing  to  give  warning 
of  his  car's  approach,  though  the  place  of  the  accident  was 
not  at  a  street  crossing,  where  it  appeared  that  the  view  was 
unobstructed.  Fenner  v.  Wilkesbarre  &  W.  V.  Traction  Co. 
(Pa.),  p.  617.  vol.  25  (2  R  R  R). 

Motorman's  failure  to  sound  gong  was  not  negligence  with  re- 
spect to  pedestrian  who  knew  that  car  was  approachin^ir. 
Louisville  Ry.  Co.  r.  Colston  (Ky.),  p.  668,  vol.  35  (12  R  R  R). 

Negative  and  affirmative  testimony.  Chicago  &  A.  Ry.  Co.  v. 
Pulliam  (111.),  p.  755,  vol.  ,36  (13  R  R  R) :  Knox  v.  Philadel- 
phia &  R.  Ry.  Co.  (Pa.),  p.  371,  vol.  27  (4  R  R  R). 

I  D— 29 
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Nepfative  testimony  must  not  be  disreg^arded  by  jury.     Xorthcrn 

Cent.  Ry.  Co.  v.  State  (Md.),  p.  818,  vol.  39  (16  R  R  R). 
Nejjative  testimony  of  passengers.     Stone  v,  Boston  &  M.  R.  R. 

(N.   H.),  p.  82,  vol.  31   (8  R  R  R). 
Neglifrence  in  backing  train   in  town  without  lights  or  signals. 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Johnson  (Ark.),  p.  775,  vol.  39 

(16  R  R  R). 
Negligence   per   se    to    fail    to    give    signals   required   by   Burns* 

Ann.   St.   1901,  §   5307,   when  a  train   is  approaching  a  public 

highway.     Greenawaldt  v.  Lake  Shore  &  NT.  S.  Ry.  Co.  (Ind.), 

p.  816,  vol.  40  (17  R  R  R). 
Negligence,   questions   for  jury.     Burian  v.   Seattle   Electric  Co. 

(Wash.),  p.  218,  vol.  24  (1  R  R  R);    Chicago  &  A.  R.  Co.  r. 

McDonnell  (111.),  p.  211,  vol.  24  (1  R  R  R). 
Not  error  to  allow  conductor  to  testify  that  he  made  a  remark 

to   engineer   at   time   of   accident,    as    in   order  to   sustain  his 

testimony  as  to  giving  of  signals.     Dolph  v.  New  York,  X.  H. 

&  H.  R.  Co.  (Conn.),  p.  35,  vol.  25  (2  R  R  R). 
Not  intended  for  protection  of  person  on  track  not  at  crossing. 

Cleveland,  A.  &  C.  Ry.  Co.  v.  Workman  (Ohio),  p.  551,  voL  27 

(4  R  R  R). 
Not  negligence  at  common  law  for  company  to  fail  to  give  sig- 
nals  on   approaching  highway  which   it   crosses   on   a  trestle. 

Cooper  V.  Charleston  &  W.  C.  Ry.  Co.   (S.  Car.),  p.  112,  vol. 

30  (7  R  R  R). 
Not  negligence  on  part  of  railway  company  not  to  leive  signal 

when  approaching  crossing.     Louisville  &  N.  R.  Co.  v.  Howcr- 

ton  (Ky.),  p.  554,  vol.  30  (7  R  R  R). 
Not  negligence  on  part  of  railway  company  to  fail  to 'give  sig- 
nals  from   hand    car    on    approaching   crossing.      Louisville   & 

N.  R.  Co.  V.  Howcfton  (Ky.),  p.  554,  vol.  30  (7  R  R  R). 
Overhead  crossing}-.     L(  uisville  &  N.  R.  Co.  v.  Sawyer  (Tenn.). 

p.  800,  vol.  39   (16  R  K  R). 
Positive  testimony  as  to  whether  or  not  they  were  given.    Frank 

V.   Pennsylvania   R.    Co.    (N.  J.),   p.  375,  vol.   32    (9  R  R  R); 

Kuntz   V.    New   York,    etc.,    R.    Co.    (Pa.),    p.    377,   vol.   32    (9 

R   R   R);    Stanley  v.   Cedar   Rapids,   etc.,   Ry.   Co.    (Iowa),  p. 

398,  vol.  32  (9  R  R  R). 
Positive    and    negative    testimony    as    to    whether    or    not   they 

were  given  created  question  for  jury.     Daniels  v.   New  York, 

N.  H.  &  H.  R.  Co.  (Mass.),  p.  64,  vol.  31  (8  R  R  R). 
Presumption    of    negligence    from    failure    to    give    signals  and 

killing  of  person  at  crossing,  under  Mass.  statute.     McDonald 

V.  New  York  Cent.  &  H.  R.  R.  Co.  (Mass.),  p.  125,  vol.  37  (14 

R  R  R). 
Private    crossings,    application    of   statute.     Nichols   v.    Chicago, 

etc.,  Ry.  Co.  (Iowa),  p.  766,  vol.  37  (14  R  R  R). 
Private   crossings,   duty   of  railroad.     Defrieze   v.    Illinois  Cent. 

R.  Co.  (Iowa),  p.  69,  vol.  31  (8  R  R  R). 
Private  crossings,  failure  to  give  not  negligence  per  se  at  com- 
mon law.     Nichols  v,   Chicago,   etc.,   Ry.   Co.    (Iowa),  p.  766, 

vol.  37  (14  R  R  R). 
Private  crossings,  failure  to  give  signals  at  not  negligence  as  to 

persons   using   them.      Wilson's    Adm'rs   v.    Chesapeake  &  O. 

Ry.  Co.  (Ky.),  p.  103.  vol.  39   (16  R  R  R). 
Private  crossings,  whether  negligence  to  fail  to  give  signals  at 

depends  upon  the  circumstances  of  the  case.    Ayers  v.  Wabash 

R.  Co.   (Mo.),  p.  470,  vol.  39   (16  R  R  R). 
Proximate  cause,  finding  that  it  was  failure  to  give  signals  was 

warranted  by  evidence.    Louisville  &  N.  R.  Co.  v,  Crominarity 

(Miss.),  p.  513,  vol.  41   (18  R  R  R). 
Punitive    damages   where    death  •  resulted    from    failure   to  give. 

Louisville   &  N.    R.   Co.   v.   Penrod   (Ky.),   p.   887.  vol.  24  (1 

R  R  R). 
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Question  for  jury  where  evidence  was  conflicting  as  to  whether 
signals  were  given.  Corcoran  v.  Pennsylvania  R.  Co.  (Pa.), 
p.  523,  vol.  28  (5  R  R  R). 

Question  for  jury  where  testimony  as  to  failure  to  give.  Mc- 
Donald V.  New  York  Cent.  &  H.  R.  R.  Co.  (Mass.),  p.  125, 
vol.  37  (14  R  R  R). 

Question  for  jury  whether  proper  signals  were  given.  Kuntz 
V.  New  York,  etc.,  R.  Co.  (Pa.),  p.  377,  vol.  32  (9  R  R  R). 

Recovery  may  be  had  for  injuries  occasioned  by  failure  to  give 
statutory  signals  unless  the  gross  negligence  of  the  party 
injured  contributed  as  proximate  cause.  Burns  v.  Southern 
Ry.  Co.  (S.  Car.),  p.  321,  vol.  29  (6  R  R  R). 

Recovery  prevented  by  contributory  negligence  though  there  had 
been  failure  to  signal.  Missouri,  K.  &  T.  Ry.  Co.  v.  Bussey 
(Kan.),  p.  667,  vol.  29  (6  R  R  R). 

Refusal  to  admit  testimony  as  to  how  far  signals  could  be  heard 
•        was  immaterial,  where  there  was  conclusive  evidence  that  they 
were  given.     Ives  v.  Wisconsin  Cent.  Ry.  Co.   (Wis.),  p.  393, 
vol.  43   (20  R  R  R). 

Silence  of  trainmen  when  accused  of  failure  to  signal  as  ad- 
missions. Selensky  v.  Chicago  Great  Western  Ry.  Co.  (Iowa), 
p.  756,  vol.  30  (7  R  R  R). 

Statute  providing  for  the  sounding  of  whistles  before  crossing 
is  reached  is  a  police  regulation  and  not  an  interference  with 
interstate  commerce.  Bonham  v.  Citizens'  St.  R.  Co.  (Ind.), 
p.  793,  vol.  25   (2  R  R  R). 

Statute  requiring  applicable  where  sectionman  on  hand  car  was 
injured.  Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  p.  738,  vol. 
37  (14  R  R  R). 

Statutory  precautions  required  in  running  trains  on  or  across 
streets  not  applicable  where  trains  Pre  being  switched  across 
street.  Illinois  Central  R.  R.  Co.  v.  Maud  H.  Clarkson  (Tcnn.), 
p.  459,  vol.  28  (5  R  R  R). 

Statutory  requirements  not  sole  measure  of  company's  duty. 
Ortolano  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La.),  p.  103, 
vol.  30  (17  R  R  R);  Reed  v.  Queen  Anne's  R.  Co.  (Del.), 
p.  332,  vol.  34  (11   R  R  R). 

Statutory  signals  were  not  for  the  protection  of  trackman. 
Norfolk  &  W.  R.  Co.  v,  Gesswine  (C.  C.  A.),  p.  553,  vol.  43 
(20  R  R  R). 

Sufficiency  of  allegation  of  common  law  duty  to  signal  for 
crossings.  Kinyon  v,  Chicago^  etc.,  Ry.  Co.  (Iowa),  p.  569, 
vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  of  negligence  where  person  passing 
through  raised  gates  was  injured  by  train  backing  without 
warning.  Chicago  &  A,  R.  Co',  v.  McDonnell  (111.),  p.  211, 
vol.  24  (1  R  R  R). 

Sufficiency  of  evidence  that  death  was  caused  by  negligence. 
Stone  V.  Boston  &  M.  R.  R.  (N.  H.),  p.  82,  vol.  31  (8  R  R  R). 

Sufficiency  of  evidence  to  show  failure  to  give  proper  signals. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Carwile  (Tex.),  p.  804, 
vol.  25  (2  R  R  R). 

Sufficiency  of  evidence  to  show  negligence  in  running  train  over 
city  street  crossing  without  giving  signals.  Shatto  v.  Erie 
R.  Co.  (C.  C.  A.),  p.  127,  vol.  30  (7  R  R  R). 

Sufficiency  of  sounding  of  gong  in  exercise  of  care  to  justify 
finding  for  defendant  in  accident  for  injury  at  crossing.  Bon- 
ham V.  Citizens'  St.  R.  Co.  (Ind.),  p.  787,  vol.  25  (2  R  R  R). 

Team  frightened  near  crossing.  Mitchell  v.  Union  Terminal  Ry. 
Co.  (Iowa),  p.  75,  vol.  33  (10  R  R  R). 

Testimony  of  persons  in  wagon  struck  by  car,  that  they  did  not 
hear  the  gong  sounded  is  not  evidence  to  go  to  the  jury  on 
the    question   of   negligence,    as    a    whistle    might    have    been 
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sounded.     Hattcher  v.   McDermot    (Md.),  p.   533,    vol.  43  (20 
R  R  R). 
That    happening:    of   accident   could    not    have    been    averted  by 
stoppinfjf  of  train  no  excuse  for  absence  of  proper  sif^nals  and 
warnings.      Ortolano   v.    Morgan's    L.    &   T.    R.    &    S.   S.  Co. 
(La.),  p.   103,  vol.  30   (7   R  R   R). 
Under  S.  Car.  St.,  sec.  1692,  providing:  that  if  a  person  is  injured 
at  a  railroad  crossing,  and  the  railroad  company  fails  to  give 
statutory  signals  it  Shall  be  liable,  unless,  person   injured  was 
guilty  of  willful  negligence,  contributing  to  the  injury,  failure 
to    ring   the    bell    or    blow    the    whistle    is    negligence   per  se. 
Davis  V,  Atlantic  &  C.  A.  L.  Ry.  Co.  (S.  Car.),  p.  317,  vol.  26  (3 
R  R  R). 
When   instruction   as   to   failure   to   give   signals   is    properly  re- 
fused.    Edwards  v.  Southern  Ry.  Co.  (S.  Car.),  p.  761,  vol.  25 
(2  R  R  R). 
When   proper  to   refuse   instruction   as   to   ringing   of   bells  and 
sounding  whistles,   when   same   is   regulated   by   statute.     Sub- 
urban R.  Co.  V.  Balkwill  (111.),  p.  784,  vol.  25  (2  R  R  R). 
Where  fourteen  witnesses  testified  that  signals  were  given,  and 
nine  testified  that  they  did  not  hear  any  signals,  the  fact  that 
the  duty  to  give  signals  was  performed  was  conclusively  es- 
tablished.    Keiser  v.  Lehigh  Valley  R.   Co.   (Pa.),  p.  303,  vol. 
43   (20  R  R  R). 
Where  portions  of  testimony  of  witness  at  former  trial  was  read 
by  both  defendant  and  plaintiff,  the  effect  was  the  same  as  if 
the    evidence   was    brought    out    on    cross-examination,    and  it 
was  therefore  error  to  permit  plaintiff  to  contradict  by  proof 
that    the   bell   was   not   ringing   at    a   certain   point.      Smith  r. 
Lehigh  Valley  R.  Co.  (N.  Y.),  p.  746,  vol.  34  (11  R  R  R). 
Where   speed   of  a   train   is   great,   care   commensurate  with  the 
danger   in  giving  warning   of   the   approach   of   train   must  be 
observed.     Louisville  &   N.   R.   Co.  v.   Molloy's   Adm'x   (Ky.), 
p.  714,  vol.  41  (18  R  R  R). 
Whether   signals   were   given   when   evidence   is   conflicting  is  a 
question   for   the   jury.      Chesapeake   &   O.    Ry.    Co.   v.    Dupec 
(Ky.),  p.  818,  vol.  25   (2  R   R  R). 
Whether   statutory    signals   wer&  given   waS   for   jury;    the   evi- 
dence being  conflicting.     Southern   Ry.   Co.  v,   Carroll    (C.  C. 
A.),  p.  488,  vol.  39  (16  R  R  R). 
Whistle  not   required  to  be  blown  before  crossing  street  which 
is  less  than  80  rods  from. starting  point,  under  Texas  statute 
requiring  whistle  to  be  blown  at  distance  of  at  least  80  rods 
from  point  where  railroad  crosses  public  road  or  street.     Ft. 
Worth    &   R.   G.   Ry.   Co.  v.   Greer   (Tex.),   p.   387.  vol.   27  (4 
R  R  R). 

Signboards. 

Existence  of  receivership  was  no  defense  where  failure  to  com- 
ply with  Arkansas  statute  requiring  their  erection.  Arkansas 
Cent.  R.  Co.  r.  State  (Ark.),  p.  418,  vol.  36  (13  R  R  R). 

Speed. 

Act  of  engineer  in  running  train  over  public  road  crossing  in 
violation  of  the  requirements  of  the  blowpost  law  is  a  mis- 
feasance, which  renders  him  individually  liable  to  persons 
injured  as  a  result  of  such  conduct.  Southern  Ry.  Co.  r. 
Grizzle   (Ga.),  p.  451,  vol.  43   (20  R   R  R). 

Admissibility  of  evidence  as  to  speed  of  train  where  crossing 
is  obscured  by  trees.  Olson  v.  Oregon  Short  Line  R.  Co. 
(Utah),  o.  797,  vol.  25   (2  R  R  R). 

Care  required  of  trainmen  when  train  is  approaching  street 
crossing,  where  view  of  other  usors  of  streets  is  obstructed. 
Bilton  V.  Southern  Pac.  Co.  (Cal.),  p.  797,  vol.  42  (19  R  R  R). 
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Care  required  of  traveler  as  affected  by  negligence  of  trainmen 
in   running   train   at   excessive    speed.      Day   v,    Boston   &    M. 
R.  R.  (Me.),  p.  626,  vol.  29  (6  R  R  R). 
Collision  with  team,  fact  that  the  car  was  an  extra,  running  14 
seconds  behind  a  regular,  at  such  a  speed  that  while  it  was 
going   the   distance   between    the   cars,   the    team,    going   at   a 
rapid  walk,  went  130  feet,   does  not  show  negligence.     Hatt- 
cher  V.   McDermot   TMd.),  p.  533,  vol.   43   (20  R  R  R). 
Company  guilty   of   negligence   in   running  train   at    speed   pro- 
hibited by  ordinance.     Southern  Ry.  Co.  v.  Aldridge's  Adm'x 
(Va.),  p.  59,  vol.  30  j(7  R  R  R). 
Contract   between  railroad   and    city   rendered  ordinance   admis- 
sible on   question   of  negligent  speed   of  train.     Duval   v.   At- 
lantic Coast  Line  R.  Co.  (N.  Car.),  p.  235,  vol.  34  (11  R  R  R). 
Country    crossings.     Atchison,    T.    &    S.    F.    Ry.    Co.    v.    Judah 

(Kan.),  p.  937,  vol.  27  (4  R  R  R). 
Country  crossings,  rights  of  strangers.     Parkerson  v.  Louisville 

&  N.  R.  Co.  (Ky.),  p.  273,  vol.  35  (12  R  R  R). 
Counts  alleging  that  defendant's  servant,  knowing  that  by  run- 
ning  train    at    rapid    rate    of    speed    at    street    crossing    great 
personal   injury  would   likely   be   caused,   wantonly   and   inten- 
tionally   did    so,    and,    as    a    proximate    consequence    thereof, 
plaintiff  was  injured,  did  not  state  a  cause  of  action.     Central 
of     Georgia    Ry.    Co.    v.    Freeman    (Ala.),    p.    62,    vol.    28    (5 
R  R  R). 
Defendant's    negligence    question    for    jury    where    plaintiff   was 
seen    to   approach   the    tracks    and    speed   was    not    slackened. 
Pennsylvania  Co.  v,  Reidy  (111.),  p.  562,  vol.  29  (6  R  R  R). 
Duty  to  regulate  according  to  danger.     Reed  v.  Queen  Anne's 

R.  Co.  (Del.),  p.  332,  vol.  34  (11  R  R  R). 
Effect  of  unlawful  speed  and  failure  to  stop  and  listen  at  street 
railway  crossing.     Riska  v.  Union  Depot  R.  Co.  (Mo.),  p.  294, 
vol.  34  (11  R  R  R). 
Error  in  excluding  evidence  of  excessive  speed  not  waived  by 
statement    of    plaintiffs    counsel    that    it    was    negligence    for 
the  company  to  operate  its  trains  at  high  rate  of  speed  with- 
out sounding  whistle.    Kinyon  v,  Chicago,  etc.,  Ry.  Co.  (Iowa), 
p.   569,   vol.   29   (6   R  R   R). 
Evidence  as  to   speed   of  train.     Stone  v.    Boston   &   M.   R.   R. 

(N.  H.),  p.  82,  vol.  31  (8  R  R  R). 
Evidence  that  engineer  of  deceased's  train  was  running  it  at  the 
•  time  of  the  accident  in  violation  of  ordinance  limiting  speed 
was  inadmissible,  in  action  against  other  company  for  killing 
fireman  in  a  collision  at  the  intersection  of  two  railroads,  as 
the   negligence  of  such  engineer  could   not   prevent  recovery. 
Chicago   &   A.    R.    Co.   v.   Vipond    (111.),   p.   295,   vol.    37    (14 
R  R  R). 
Extra-hazardous    crossing,    allegation    of    complaint    was    insuffi- 
cient  to  so  characterize   the   crossing  as   to  require  speed   of 
trains  to  be  restricted.     Lake  Shore  &  M.  S.  Ry.  Co.  v.  Barnes 
(Ind.).  p.  145,  vol.  42  (19  R  R  R). 
Instruction    was    defective    in    referring   to    failure    to    keep    car 
under  control,  where  no  such  negligence  was  alleged.     Heinzlc 
V.  Metropolitan  St.  Ry.  Co.  (Mo.),  p.  107,  vol.  36  (13  R  R  R). 
Insufficiency  of  evidence,  in  absence  of  ordinance,  to  show  neg- 
ligence in  running  street  car.     Petty  v.  St.  Louis  &  M.  R.  R. 
Co.   (Mo.),  p.  252,  vol.  34  (11  R  R  R). 
Merc  fact  of  running  train  at  great  speed  over  crossing  raised 
no  presumption  of  negligence.     Kinyon  v.   Chicago,   etc.,   Ry. 
Co.  (Iowa),  p.  569,  vol.  29   (6  R  R  R). 
Negligence  in  colliding  with  vehicle  was  a  question  for  the  jury 
where  evidence  tended  to  show  that  motorman   did  not  have 
his  car  under  proper  control.     Conrad  v.   Elizabeth,  P.   &  C. 
J.  Ry.  Co.  (N.  J.),  p.  126,  vol.  36  (13  R  R  R). 
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Nefi:liRence  in  running  train  towards  street  crossing  is  question 
for  jury.  Bilton  v.  Southern  Pac.  Co.  (Cal.),  p.  797,  vol.  42 
(19  R  R  R). 

Ne^liffence  in  running  train  towards  street  crossing^  was  shown 
by  the  evidence.  Bilton  v.  Southern  Pac.  Co.  (Cal.),  p.  797, 
vol.  42  (19  R  R  R). 

NeRligence  of  street  railway.  Bass  v.  Norfolk  Ry.  &  Lijfht  Co. 
(Va.).,  p.  194,  vol.  24  (1  R  R  R). 

No  limit  to  speed  at  which  trains  may  run  through  open  country 
over  country  road  crossing.  Custer  v.  Baltimore  &  O.  R. 
Co.  (Pa.),  p.  448,  vol.  32  (9  R  R  R). 

No  rate  of  speed  of  trains  over  country  crossings  is  negligent 
per  se,  with  respect  to  persons  on  track.  Lake  Shore  &  M. 
S.  Ry.  Co.  V.  Barnes  (Ind.),  p.  145,  vol.  42  (19  R  R  R). 

No  recovery  where  failure  to  signal  and  excessive  speed  and 
subsequent  contributory  negligence.  Moore  v,  Lindell  Ry.  Co. 
(Mo.),  p.  46,  vol.  31  (8  R  R  R). 

Objection  to  evidence  as  to  speed  of  train  without  stating  any 
specified  ground  is  too  general.  Olson  v,  Oregon  Short  Line 
R.  Co.  (Utah),  p.  797,  vol.  25  (2  R  R  R). 

Objection  to  testimony  of  nonexpert  as  to  speed  of  train  pre- 
sented no  question  of  law.  Stone  v,  Boston  &  M.  R.  R.  (N. 
H.),  p.  82,  vol.  31  (8  R  R  R). 

Of  trains  must  be  regulated  according  to  degree  that  view  of 
trains  by  highway  traveler  is  obstructed.  Schwarz  v,  Dela- 
ware, L.  &  W.  R.  Co.  (Pa.),  p.  441,  vol.  39  (16  R  R  R). 

Presumption  of  due  care  on  part  of  deceased  is  not  a  predicate 
for  a  presumption  that  street  car  was  running  at  lawful  speed, 
and  hence  the  latter  is  not  objectionable  as  a  presumption 
based  on  a  presumption.  Riska  v.  Union  Depot  R.  Co.  (Mo.), 
p.  294,  vol.  34  (11  R  R  R). 

Question  as  to  reasonableness  of  speed,  even  within  city  limits 
or  populous  districts,  may  be  affected  by  fact  that  watchmen 
have  been  stationed  at  the  crossings,  (duster  v.  Baltimore  & 
O.  R.  Co.  (Pa.),  p.  448,  vol.  32  (9  R  R  R). 

Questions  as  to  respective  speed  of  train  and  deceased's  wagon 
were  for  jury.  Schwarz  v.  Delaware,  L.  &  W.  R.  Co.  (Pa.), 
p.  441,  vol.  39   (16  R  R  R). 

Rate  not  limited  by  law  with  respect  to  highway  crossings. 
Reed  y.  Queen  Anne's  R.  Co.  (Del.),  p.  332,  vol.  34  (11  R  R  R). 

Regulation  of  speed  in  cities.  Boggero  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  376.  vol.  27  (4  R  R  R). 

Requirement  of  ordinance  not  the  test  as  to  proper  speed  of 
street  car  at  crowded  crossing.  Holden  v.  Missouri  R.  Co. 
(Mo.),  p.  440,  vol.  36  (13  R  R  R). 

Right  to  presume  that  street  car  is  not  running  at  a  speed  pro- 
hibited by  ordinance.  Riska  v.  Union  Depot  R.  Co.  (Mo.), 
p.  294,  vo4.  34   (11  R  R  R). 

Running  passenger  train  in  the  nighttime  over  a  country  cross- 
ing at  the  rate  of  35  miles  an  hour  is  not  negligence.    Keiscr 
y,  Lehigh  Valley  R.  Co.  (Pa.),  p.  303,  vol.  43  (20  R  R  R). 

Six  miles  per  hour  lawful  speed  within  city  at  crossing  where 
no  gates  are  maintained,  construction  of  Wisconsin  statute. 
O'Brien  v.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  p.  462,  vol.  32  (9 
R  R  R). 

Speed  in  country  not  an  element  or  factor  in  constituting  negli- 
gence. New  York,  C.  &  St.  L.  R.  Co.  v.  Kistler  (Ohio),  p. 
340,  vol.  27   (4  R  R  R). 

Speed  in  violation  of  ordinance  as  negligence.  Shatto  v.  Erie 
R.  Co.  (C.  C.  A.),  p.  127,  vol.  30  (7  R  R  R). 

Speed  of  street  car  may*  be  negligent  though  not  exceeding 
rate  fixed  by  ordinance.  Heinzle  v.  Metropolitan  St  Ry.  Co. 
(Mo.),  p.  107,  vol.  36  (13  R  R  R). 
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Speed  of  trains,  -rule  requiring  it  to  be  moderated  at  crossings 
not  applicable  to  crossings  not  within  settled  part  of  town 
and  which  are  practically  country  crossings;  and  at  such  cross- 
ings no  rate  of  speed  is  negligent;  but  where  the  speed  of  a 
train  is  great,  care  commensurate  with  the  danger  in  giving 
warning  of  the  approach  of  train  must  be  observed.  Louis- 
ville &  N.  R.  Co.  V,  Molloy's  Adm'x  (Ky.),  p.  714,  vol.  41  (18 
R  R  R). 
Sufficiency   of   evidence.     Knox  v.   Philadelphia    &   R.    Ry,    Co. 

(Pa.),  p.  371.  vol.  27  (4  R  R  R). 
Trains  may  be  lawfully  run  at  a  high  rate  of  speed,  even  within 
city    limits    or    through    populous    districts,    where    a    watch- 
man has  been  stationed  at  the  crossing,     (duster  v,  Baltimore 
&  O.  R.  Co.  (Pa.),  p.  448,  vol.  32  (9  R  R  R). 
Violation   of   ordinance   as   to   speed   as    negligence.      Haines    v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  p.  627,  vol.  24  (1  R  R  R). 
Whether  trainmen   could  or  ought   to  have  slackened   speed   of 
train,  after  they  were  chargeable  with   notice   of  his  attempt 
to  cross  tracks,  was  a  question  for  jury.     Yeaton  v,  Boston  & 
M.  R.  R.  (N.  H.),  p.  160,  vol.  40  (17  R  R  R). 
State  not  compelled  to  prove  beyond  a  reasonable  doubt  the  viola- 
tion of  the  penal  statute  of  Iowa  requiring  trains  to  come  to  a 
full   stop    before   crossing  intersecting   railroads.     State   v.    Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  p.  445,  vol.  32  (9  R  R  R). 
Statutory  duty  to  come  to  full  stop  not  applicable  to  street  rail- 
way,  so   as   to    compel    it   to    stop    cars    before    crossing    steam 
railroad.     Georgia   Ry.   &  Electric   Co.  v.  Joiner   (Ga.),   p.   608, 
vol.  35  (12  R  R  R). 
Successor  company  compelled  to  construct  crossing  not  deprived 
of  its  property  without  due  process  of  law,  although  it  was  not 
notified  of  proceeding.     Baltimore,  etc.,   R.   Co.  v.  State    (Ind.), 
p.  611,  vol.  29  (6  R  R  R). 
Sufficiency  of  evidence   in   action   for  killing  trespasser  on   track. 
Haiti wanger  v,   Columbia,   N.    &   L.   R.    Co.    (S.    Car.),    p.    883, 
vol.  26  (3  R  R  R). 
Sufficiency  of  evidence  of  motorman's  negligence  where  child  was 
injured  at  crossing.     Citizens'  St.  R.  Co.  v,  Hamer  (Ind.),  p.  9, 
vol.  25  (2  R  R  R). 
Sufficiency  6i  evidence  of  negligence  of  street  railway.     Burian  v, 

Seattle  Electric  Co.  (Wash.),  p.  218,  vol.  24  (1  R  R  R). 
Sufficiency   of  evidence  of  negligence   on   part  of  motorman  who 
saw  that  deaf  wheelman  did  not  regard  signals  from  his  com- 
panions.     Bedell   v.   Detroit,    Y.    &   A.   A.    Ry.    (Mich.),   p.    715, 
vol.  28  (5  R  R  R). 
Sufficient  allegations   of  negligence   in   action  for  injury  at   street 
car  crossinjr.     Birmingham  Ry.  &  Electric  Co.  v.   Baker   (Ala.), 
p.  17,  vol.  25  (2  R  R  R). 
That  passenger  train  is  running  25  minutes  behind  schedule  time 
does    not    show    negligence.      Keiser    v,    Lehigh    Valley    R.    Co. 
(Pa.),  p.  303,  vol.  43  (20  R  R  R). 
That    train    which    collided   with    highway    traveler    was    an    extra 
one  did  not  relieve   either  party   to  collision  from   duty  to  ex- 
ercise care.     Carlson  v,  Chicago  &  N.  W.   Ry.   Co.   (Minn.),  p. 
208.  vol.  42   (19  R  R  R). 
Train  must  be  operated  with  reference  to  peculiar  conditions  ren- 
dering crossing  dangerous  to  persons   on   highway.     Kinyon   v. 
Chicago,  etc.,  R.  Co.  (Iowa),  p.  569,  vol.  29  (6  R  R  R). 
Under  Ala.  Code  1896,  §  3441,  requiring  trains  to  stop  at  railroad 
crossings,  and  section  3443,  making  railroads  liable  for  all  dam- 
ages   resulting  from   failure    to   comply   with   any    of    the    three 
preceding   sections,    failure    of    railroad    to    stop    train    at    cross- 
ing,   whereby    train    on    intersecting    track    is    struck    and    over- 
turned, so  as  to  kill  person  walking  by  side  of  such  track,  is 
negligence   as   to  such   person.     Southern    Ry.   Co.   v,   Williams 
(Ala.),  p.  429,  vol.  39  (16  R  R  R). 
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V.  S.  3844,  3846,  requiring  railroads  to  maintain  crossings  did  not 
impose  any  new  liability  on  company,  but  related  to  remedy 
in  case  of  default  in  charter  duty.  Town  of  Clarendon  v.  Rut- 
land R.  Co.  (Vt.),  p.  1,  vol.  29  (6  R  R  R). 

V.  S.  3844,  requiring:  railroads  to  maintain  crossings,  not  invalid  as 
authorizing  a  taking  of  a  company's  property  without  due  process 
of  law.  Town  of  Clarendon  v.  Rutland  R.  Co.  (Vt.),  p.  1,  vol 
29  (6  R  R  R). 

Variance  where  declaration  alleged  that  while  plaintiff  was  driving 
over  defendant's  crossing,  an  engine  struck  his  vehicle,  whereby 
plaintiff  was  thrown  out  and  injured,  and  the  evidence  tended 
to  prove  that  a  car  struck  the  vehicle,  but  that  he  was  not  then 
thrown  out  but  that  the  horse  ran  away  and  he  was  thrown 
out  and  injured.  Wabash  R.  Co.  v.  Billings  (111.),  p.  203,  vol. 
37  (14  R  R  R). 

Wantonness  and  contributory  negligence.  Birmingham  Southern 
R.  Co.  V.  Powell  (Ala.),  p.  806,  vol.  30  (7  R  R  R). 

Was  not  error  for  plaintiff's  counsel  to  argue  from  the  evidence 
that  the  fireman  did  not  warn  the  engineer  of  deceased's  pres- 
ence near  the  track.  Yeaton  v,  Boston  &  M.  R.  R.  (N.  H.),  p. 
160,  vol.  40  (17  R  R  R). 

Way  of  necessity  over  railroad,  no  statutory  modification  of  com- 
mon-law rule.  Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.),  p.  28,  vol.  25  (2 
R  R  R). 

Where  a  count  in  a  declaration  averred  that  a  crossing  was  dan- 
gerous, an  allegation  of  it  that  the  crossing  was  frequented  by 
5,000  persons  daily,  which  was  not  proved  by  the  evidence, 
could  be  rejected  as  mere  surplusage.  Chicago  &  A.  R.  Co.  v. 
Wise  (111.),  p.  8,  vol.  33  (10  R  R  R). 

Where  his  vehicle  was  struck  by  engine,  causing  his  horse  to  run 
away,  the  striking  of  the  vehicle  was  the  proximate  cause  of 
plaintiff's  injuries  due  to  his  subsequent  fall  from  vehicle,  when 
it  was  overturned  in  a  gutter.  Denison,  B.  &  N.  O.  R.  Co.  r. 
Barry  (Tex.),  p.  201,  vol.  37  (14  R  R  R). 

Where  ordinance  relating  to  obstruction  of  crossing  by  train  ao- 
plicable  to  station  yard.  Burns  v.  Southern  Ry.  Co.  (S.  Car.), 
p.  321,  vol.  29  (6  R  R  R). 

Whether  railroad  fireman,  at  the  time  of  an  accident,  at  a  public 
crossing,  was  in  active  employ  of  the  company,  or  a  member 
of  the  public,  question  for  jury.  Davis  v.  Atlantic  &  C.  A.  L. 
Ry.  Co.  (S.  Car.),  p.  317,  vol.  26  (3  R  R  R). 

Willfulness  and  wantonness  in  running  train  at  excessive  speed 
and  contributory  negligence  in  attempting  to  cross  in  front  of 
approaching  train.  Sego  v.  Southern  Pac.  Co.  (Cal.),  p.  32,  vol. 
28   (5  R  R  R). 

Willfulness  and  wantonness,  question  for  jury  in  action  for  injury 
sustained  while  crossing  street  railway.  Birmingham  Ry.  & 
Electric  Co.  v.  Baker  (Ala.),  p.  17,  vol.  25  (2  R  R  R). 

Willfulness  not  depending  upon  engineer's  knowledge  of  condi- 
tions peculiar  to  the  crossing.  Central  of  Georgia  Ry.  Co.  v. 
Partridge   (Ala.),  p.  727,  vol.  31   (8  R  R  R). 

Willfulness  where  speed  in  violation  of  ordinance,  absence  of 
signals,  and  negligence  after  discovery  of  peril.  Central  of 
Georgia  Ry.  Co.  v.  Partridge  (Ala.),  p.  727,  vol.  31  (8  R  R  R). 

CROSSINGS  OF  RAILROADS. 

See  CROSSINGS;  EMINENT  DOMAIN;  STREET  RAIL- 
WAYS. 

Grade  crossings  not  prohibited  by  West  Virginia  statute.  Wells- 
burg,  etc.,  R.  Co.  V.  Panhandle  Traction  Co.  (W.  Va.),  p.  631, 
vol.  38  (15  R  R  R). 

Location  and  character  of  crossing,  circumstances  to  be  considered 
by   court,   where   companies   unable    to   agree.     Wellsburg,  etc., 


GENERAL  INDEX  457 

CROSSINGS  OF  RAILROADS— Continued. 

R.  Co.  V,  Panhandle  Traction  Co.  (W.  Va.),  p.  631,  vol.  38  (15 
R  R  R). 

Power  of  courts,  under  West  Virginia  statute,  to  determine  where 
crossinji^s  may  be  made,  when  companies  unable  to  afjrree.  Wells- 
burg,  etc.,  R.  Co.  v^  Panhandle  Traction  Co.  (W.  Va.),  p.  631, 
vol.  38  (15  R  R  R). 

Right  to  obtain  crossing  for  railroad.  Wellsburg,  etc.,  R.  Co.  v. 
Panhandle  Traction  Co.  (W.  Va.),  p.  631,  vol.  38  (15  R  R  R). 

Right  to  obtain  under  West  Virginia  statute,  conditions  and  limi- 
tations. Wellsburg,  etc.,  R.  Co.  v.  Panhandle  Traction  Co.  (W. 
Va.),  p.  631,  vol.  38  (15  R  R  R). 

When,  in  a  suit  under  section   11   of  chapter  52  of  the  Code  of 

•  1899  of  West  Virginia,  the  court  decrees  a  crossing  substantially 
different  from  the  one  demanded  of  defendant  before  the  insti- 
tution of  the  suit,  a  decree  for  costs  against  plaintiff  is  proper. 
Wellsburg,  etc.,  R.  Co.  v.  Panhandle  Traction  Co.  (W.  Va.), 
p.  632,  vol.  38  (15  R  R  R). 

CUSTOM  AND  USAGE. 

See  BAGGAGE;  CARRIERS;  CARRIERS  OF  GOODS; 
CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  EVIDENCE;  FENCES;  FIRES  SET 
BY  LOCOMOTIVES;  MASTER  AND  SERVANT;  NEG- 
LIGENCE;  STATIONS  AND  DEPOTS. 

DAMAGES. 

See  ACTIONS;  APPEALS;  BAGGAGE;  BRIDGES;  CAR- 
RIERS; CATTLE  GUARDS;  CHILDREN;  COMMON 
CARRIERS;  CONNECTING  CARRIERS;  CONTRACTS; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  DEATH 
BY  WRONGFUL  ACT;  ELECTRIC  RAILWAYS;  EMI- 
NENT DOMAIN;  FEDERAL  COURTS;  FIRES  SET  BY 
LOCOMOTIVES;  INJURIES  TO  PROPERTY;  INSTRUC- 
TIONS; MASTER  AND  SERVANT;  MONOPOLIES; 
NEGLIGENCE;  PERSONXL  INJURIES;  RAILROADS; 
RAILROADS  IN  STREETS;  RIGHT  OF  WAY;  SPURS 
AND  SIDE  TRACKS;  STATIONS  AND  DEPOTS;  STOCK, 
INJURIES  TO;  STREET  RAILWAYS;  TICKETS  AND 
FARES;  TRESPASSER;  TRIAL;  WATER  AND  WATER- 
COURSES. 

Appeal   for    delay.     Potter   v.    Leviton    (111.),    p.    767,   vol.    28    (5 

R  R  R). 
Assault   on  female   passenger  by   drunken   man  in  waiting  room. 

Houston   &  T.   C.   R.   Co.  v,   Phillio   (Tex.),  p.   311,  vol.   27   (4 

R  R  R). 
Death  by  wrongful  act.     Neal  v.  Wilmington  &  N.  C.  Electric  Ry. 

Co.  (Del.),  p.  386,  vol.  28  (5  R  R  R). 
Defendants  estopped  to  claim  that  items  were  divided.     St.  Louis 

&  S.  F.  Ry.  Co.  V.  Bricker  (Kan.),  p.  8,  vol.  28  (5  R  R  R). 
Duty   to   minimize    damage.     Armistead   v.    Schreveport    &   R.    R. 

Val.  Ry.  Co.  (La.),  p.  868,  vol.  26  (3  R  R  R). 

£leni€nt8. 

Action    for    death.      McCracken    v.    Consolidated    Traction    Co. 

(Pa.),  p.  237,  vol.  24  (1  R  R  R). 
Age,  health.     Chesapeake  &  O.  Ry.  Co.  v.  Dupee  (Ky.),  p.  818, 

vol.  25  (2  R  R  R). 
Agreement  to  give  right  to  sell  watches  to  railroad  employees, 

and  to  collect  price  from  their  earnings,  damages  for  loss  of 

profits  on  watches  which  might  have  been  sold,  had  railroad 

continued    to   act   under   agreement,    could   not   be   recovered. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Thomas  (Kan.),  p.  647,  vol.  38 

(15  R  R  R). 
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Apprehension  of  insanity.  Walker  v.  Boston  &  M.  R.  R.  (N. 
H.),  p.  80,  vol.  26  (3  R  R  R). 

Breach  of  contract,  damaj^es  recoverable.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Thomas  (Kan.),  p.  647,  vol.  38  (15  R  R  R). 

Breach  of  contract,  speculative,  remote,  or  contingent  dama^^es 
not  recoverable.  Atchison..  T.  &  S.  F.  Ry.  Co.  v,  Thomas 
(Kan.),  p.  647.  vol.  38  (15  R  R  R). 

Damages  traceable  in  some  measure  to  tortious  act,  but  result- 
injf  chiefly  from  contingent  circumstances,  too  remote.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Dorsey  (Ga.),  p.  857,  vol.  29  (6 
R  R  R). 

Elements  of  damages  for  carrying  a  passenger  beyond  her  des- 
tination. Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Dalton  (Kan.), 
p.  187.  vol.  29  (6  R  R  R). 

For  injuries  to  horses  in  transit.  Chicago  &  N.  W.  Ry.  Co.  v. 
Calumet  Stock  Farm  (111.),  p.  162,  vol.  24  (1  R  R  R). 

Future  pain  and  suffering.  International  &  G.  N.  R.  Co.  v. 
Locke  (Tex.),  p.  754,  vol.  25  (2  R  R  R). 

Future  suffering.  Chicago  City  Ry.  Co.  v.  Carroll  (111.),  p.  35, 
vol.  34  (11  R  R  R). 

Grief  and  mental  suffering  of  heirs.  Brown  v.  Southern  Ry.  (S. 
Car.),  p.  764,  vol.  30  (7  R  R  R). 

Harmless  error  in  mentioning  existence  of  mother  when  in- 
structing as  to  measure  of  damages  in  action  by  administrator. 
Louisville  &  N.  R.  Co.  v.  Pointer  (Ky.),  p.  181,  vol.  28  (5 
R  R  R). 

Impairment  of  earning  capacity.  International  &  G.  N.  R.  Co. 
V.  Locke  (Tex.),  p.  754.  vol.  25   (2  R  R  R). 

Indignity  need  not  be  done  in  the  presence  of  a  number  of 
persons,  in  oxder  to  entitle  the  person  wronged  to  recover 
damages  for  humiliation  and  disgrace  suffered.  Kansas  City, 
etc.,  R.  Co.  V.  Little  (Kan.),  p.  701,  vol.  29  (6  R  R  R). 

Injuries  to  easements  of  light,  air  and  access.  State  ex  rcl. 
Smith  V.  Superior  Court  of  King  County  (Wash.),  p.  762, 
vol.  28  (5  R  R  R). 

Instruction  as  to  value  of  time  lost  not  warranted  by  evidence. 
Haworth  v.  Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  235,  vol. 
26  (3  R  R  R). 

Loss  of  profits  by  carrier  through  obstruction  of  navigable 
stream.  Armi stead  v.  Shreveport  &  R.  R.  Val.  Ry.  Co.  (La.), 
p.  868,  vol.  26   (3  R  R  R). 

Mental  and  physical  suffering  of  injured  passenger.  Walker  r. 
Boston  &  M.  R.  R.  (N.  H.).  p.  80,  vol.  26  (3  R  R  R). 

Mental  anguish  of  mother  of  injured  child.  Gosa  v.  Southern 
Ry.   (S.  Car.),  p.  693,  vol.  34  (11  R  R  R). 

Mental  sufferinjjr  because  of  delay  in  shipment  of  corpse.  Louis- 
ville &  N.  R.  Co.  V.  Hill  (Ky.),  p.  56.  vol.  26  (3  R  R  R). 

Mere    speculative    and    conjectural    estimates    of     profits    which 
•     might  have  been  made,   had   there   not  been  breach  of  cove- 
nants   to    maintain    cattle    guard    are    not    a    legitimate    basis 
upon  which  to  fix  damages.     Douglass  v.  Ohio  River  R.  Co. 
(W.  Va.),  p.  430,  vol.  27  (4  R  R  R). 

Pain  and  suffering.  International  &  G.  N.  R.  Co.  v.  Locke 
(Tex.),  p.  754,  vol.  25  (2  R  R  R);  Pence  v,  Wabash  R.  Co. 
(Iowa),  p.  77,  vol.  26  (3  R  R  R). 

Right  of  husband  acting  as  nurse  to  injured  wife,  to  recover  on 
ground  of  loss  of  salary.  Southern  Ry.  Co.  v.  Crowder  (Ala.), 
p.  150,  vol.  30  (7  R  R  R). 

Right  of  husband  to  recover  for  loss  of  wife's  services.  South- 
ern R.  Co.  V.  Crowder  (Ala.),  p.  150,  vol.  30  (7  R  R  R). 

That  spur  track  constructed  over  plaintiff's  land  under  defective 
condemnation  proceedings  was  not  an  essential  part  of  the 
main   line    did   not   entitle    plaintiff  to   portion   of  freights  as 
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compensation.     Illinois    Cent.    R.    Co.   v.   Hoskins    (Miss.),   p. 

469.  vol.  27   (4  R  R  R). 
Triple  damages  and  attorney's  fee,  Mo.  Rev.   St.  1899,  §§  1133, 

1134,  for  discrimination  in  freig^ht  charges.    Cohn  v.  St.  Louis, 

I.  M.  &  S.  Ry.  Co.  (Mo.),  p.  47,  vol.  34  (11  R  R  R). 
Hnhancing  damages  of  carrier  where  navigable  stream  was  ob- 
structed by  railroad  bridge.  Armistead  v.  Shreveport  &  R.  R. 
Val.  Ry.  Co.  (La.),  p.  868,  vol.  26  (3  R  R  R). 
Erroneous  instruction  as  to  proper  method  by  which  jurors  may 
a^ree  upon  a  verdict.  Jndiana,  I.  &  L  R.  Co.  v.  Otstot  (111.),  p. 
149.  vol.  37  (14  R  R  R). 

Evidence. 

Central  of  Georgia   Ry.   Co.  v.  Duffy   (Ga.),   p.   660,  vol.   29   (6 

R  R  R). 
Competency  of  testimony   as   to   value    of   horse.     Montgomery 

St.  Ry.  V.  Hastings  (Ala.),  p.  2,  vol.  33  (10  R  R  R).  • 
Duty  to  instruct  on  measure  of  damages  as  affected  by  admission 

of   evidence,   without   objection,   that  widow   of   deceased  was 

in  poor  health.     Illinois  Cent.  R.  Co.  v.  Atwell    (111.),  p.  317, 

vol.  29  (6  R  R  R). 
Earning    capacity    before    accident.      Chicago    City    Ry.    Co.    v. 

Carroll  (111.),  p.  35,  vol.  34  (11  R  R  R). 
Erroneous  instruction  as  to  discretion  of  jury  in  using  their  own 

knowledge  in  allowing  damages.     Chicago,  6.  &  Q.  R.   Co.  v. 

Krayenbuhl  (Neb.),  p.  35,  vol.  28  (5  R  R  R). 
Evidence  as  to  injury  to  hat  sustained  after  accident.    Louisville 

&  N.  R.  Co.  V.  Carothers  (Ky.),  p.  230,  vol.  25  (2  R  R  R). 
Evidence  as  to  size  of  decedent's  family,  in  action  for  wrongful 

death.     Louisville  &  N.  R.  Co.  v.  Banks  (Ala.),  p.  359,  vol.  25 

(2  R  R  R). 
Evidence  as  to  value  of  estate  of  deceased.     Chicago,  R.   I.   & 

P.  R.  Co.  V.  Hambel  (Neb.),  p.  167,  vol.  25  (2  R  R  R). 
Evidence  as  to  value  of  physician's,  services.     Chicago  &  A.  R. 

Co.  V.  Wise  (111.),  p.  8,  vol.  33  (10  R  R  R). 
Evidence  of  plaintiff's  occupation  and  accident  policies.     Louis- 
•  ville  &  N.  R.  Co.  v.  Carothers  (Ky.),  p.  230,  vol.  25  (2  R  R  R). 
Evidence  that  during  negotiations  for  a  settlement  plaintiff  fixed 

the    amount    of   her   damages    at   $500,    instead    of  $2,000,    the 

amount   sued  for,  was  inadmissible.     Illinois   Cent.   R.   Co.   v. 

Colly  (Ky.),  p.  251,  vol.  43  (20  R  R  R). 
Expert  testimony  in  action  for  injuries  to  race  horses.     Chicago 

&  N.  W.  Ry.  Co.  V.  Calumet  Stock  Farm  (111.),  p.  162,  vol.  24 

(1  R  R  R). 
In   action   for   assault   by   motorman   on    one   who   had   been   a 

passenger  on  his  car,  the  fact  that  plaintiff  provoked  the  as- 
sault was  relevant  only  to  mitigate  damages.  Palmer  v.  Wins- 
ton-Salem  Ry.   &   Electric   Co.    (N.   Car.),   p.   431,   vol. .  28    (5 

R  R  R). 
Intured   employee's   pecuniary    condition.     "Southern    Ry,    Co.   v. 

McLcllan  (Miss.),  p.  559,  vol.  28  (5  R  R  R). 
Life  tables.     Atlanta  Ry.  &  Power  Co.  v.  Maddox  (Ga.),  p.  452, 

vol.  32  (9  R  R  R);  Atlanta  Ry.  &  Power  Co.  v.  Monk  (Ga.), 

p.  426,  vol.  32  (9  R  R  R) ;  Western  &  A.  R.  Co.  v.  Cox  (Ga.), 

p.  923,  vol.  27  (4  R  R  R). 
Number   of   plaintifFs   children.      Barker   v.    Ohio   River   R.    Co. 

(W.  Va.),  p.  132,  vol.  27  (4  R  R  R). 
Excessive  Vejrdict. 
Action  for  death.     Cameron  v.  Jersey  City,  etc.,  Ry.  Co.  (N.  J.), 

p.  226.  vol.  34  (11  R  R  R). 
Action  for  delay  in  shipment  of  corpse.     Louisville  &  N.  R.  Co. 

V.  Hull  (Ky.),  p.  56,  vol.  26  (3  R  R  R). 
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Death  of  conductor.     Southern  Ry.  Co.  v.  Craig,  (C.  C.  A.),  p. 

310,  vol.  25  (2  R  R  R). 
Defendant   not   prejudiced   by  argument   of   counsel.     Louisville 
•    &  N.  R.  Co.  V.  Pointer  (Ky.),  p.  181,  vol.  28  (5  R  R  R). 
Excessive  verdict  where  fracture  of  neck  of  the  femur.     Berin- 

srer  v.  Dubuque  St.  Ry.  Co.  (Iowa),  p.  872,  vol.  29  (6  R  R  R). 
For   allowing  infant    passenger   to    leave    train    before   reachinfj 

destination.     Louisville  &  N.   R.  Co.  v.  Jordan   (Ky.),  p.  268, 

vol.  25  (2  R  R  R). 
For  injury   to   engineer.     St.    Louis,   S.    W.    Ry.    Co.  v.  Kelton 

(Tex.),  p.  279,  vol.  «5  (2  R  R,  R). 
For  injury  to  leg.    Newport  News  &  O.  P.  Ry.  &  Electric  Co.  r. 

Bradford  (Va.).  p.  106,  vol.  27   (4  R  R  R), 
In  action   for  death   of  a   boy   nine  years   of  age,  a  verdict  of 

$18,000  was  palpably  excessive.     Illinois  Cent.  R.  Co.  v.  Wat- 
son's Adm'r  (Ky.),  p.  27,  vol.  33  (10  R  R  R). 
In  action  for  personal  injuries.     Southern   Ry.   Co.  v.  Crowdcr 

(Ala.),  p.  70,  vol.  24  (1  R  R  R). 
Injuries  to  passengers.     Pence  v.  Wabash  R.  Co.  (Iowa),  p.  77, 

vol.  26  (3  R  R  R). 
Jury's  sympathy  aroused  by  witnessing  epileptic  fit.     Galveston, 

H.   &  S.  A.   Ry.   Co.  v,   Hitzfelder   (Tex.),  p.   357,  vol.  24  (1 

R  R  R). 
Loss  of  arm.    Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.),  p.  363,  voL 

24  (1  R  R  R). 
Personal  injuries.     Louisville   &  N.  R.  Co.  v.  Cooper   (Ky.),  p. 

230,  vol.  24  (1  R  R  R). 
Personal  injuries  of  passenger.     Loker  v.  Southwestern  Missouri 

Electric  Ry.  Co.  (Kan.),  p.  132,  vol.  26  (3  R  R  R). 
Punitive  damages  allowed.     Louisville  &  N.  R.  Co.  v.  Carothers 

(Ky.),  p.  230,  vol.  25   (2  R  R  R). 
Question   for  jury   where   punitive    damages    could   be   awarded- 

Chesapeake    &   O.    Ry.    Co.   v.    Dodge    (Ky.),    p.    561,   voL  24 

(1  R  R  R). 
The  fact  that  the  trial  'court  cut  down  verdict  did  not  tend  to 

show  that  it  was  the  result  of  passion  and  prejudice.     Doraa 

V.  Cedar  Rapids  &  M.   C.  Ry.  Co.    (Iowa),  p.  929,  vol.  26  (3 

R  R  R). 
Verdict  not  excessive,  in  action  for  injury  to  passenger  caused 

by  sudden  starting  of  car  while  she  was  alighting.     Louisville 

Ry.  Co.  V.  Casey  (Ky.),  p.  789,  vol.  29   (6  R  R  R). 
Verdict  of  $1,518,  for  death  of  boy  six  years  old  not  excessive. 

Hoon   V.    Beaver    Valley   Traction    Co.    (Pa.),    p.    556,   vol.  30 

(7  R  R  R). 
When  verdict  is  not  excessive  where  a  decedent  was  able  to  do 

some  work,  though  light.     Chesapeake  &  O.  Ry.  Co.  v.  Dcpec 

(Ky.),  p.  818,  vol.  25  (2  R  R  R). 
$12,000  for  fracture  of  leg  of  a  man  forty-five  years  of  age  en- 
gaged  in  office  work.     Rueping  v.  .  Chicago   &  N.  W.  R.  Cd 

(Wis.),  p.  15,  vol.  30  (7  R  R  R). 
$12,500  was  not  excessive  verdict  for  death  of  fireman.    Choctaw 

O.  &  G.  Ry.  Co.  V.  Doughty  (Ark.),  p.  665,  vol.  41  (18  R  R  R). 
$16,000   not   excessive   where   engineer   thirty-five  years  old  sus- 
tained loss  of  foot.     Galveston,  etc.,  R.  Co.  v.  Abbey  (Tex.), 

p.  50,  vol.  27  (4,R  R  R). 
Injuries  sustained  in  plaintiff's  person  and  in  his  property  in  a 
single  collision  with  a  railroad  train  gives  rise  to  but  one  cause 
of  action,  and  damages  for  both  classes  of  injuries  must  be  re- 
covered in  a  single  suit.  Mobile  &  O.  R.  Co.  v.  Matthews 
(Tenn.),  p.  747,  vol.  41  (18  R  R  R). 
Instruction  erroneous  for  leaving  question  entirely  to  conscience 
of  jury,  in  personal  injury  case,  because  of  aggravating  circum- 
stances. Macon,  D.  &  S.  R.  Co.  v.  McLendon  (Ga.),  p.  153,  voL 
34  (11  R  R  R). 
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Instructions  in  action  for  personal  injuries.  Louisville  &  N.  R. 
Co.  V,  Cooper  (Ky.),  p.  230,  vol.  24  (1  R  R  R). 

Instruction  stating  hypothetical  case  furnishinj?  to  jury  standard 
of  Rross  and  reckless  ne^^lif^ence  amounting  to  wilfulness,  as 
charged  in  complaint,  not  ground  for  reversal.  Boyd  v.  Blue 
Ridge  Ry.  Co.  (S.  Car.),  p.  754,  vol.  29  (6  R  R  R). 

Interest. 

Interest  in  actions  ex  delicto  cannot  be  recovered.  Southern  Ry. 
Co.  V,  Horner  (Ga.).  p.  47,  vol.  26  (3  R  R  R). 

Interest  on  value  of  destroyed  property  not  recoverable,  eo 
nomine,  but  amount  of  damages  may  be  increased  by  jury  by 
adding  to  value  of  destroyed  property  sum  equal  to  interest 
on  such  value,  the  entire  sum  being  returned  as  damages,  and 
not  exceeding  amount  sued  for.  Central  of  Georgia  Ry.  Co. 
V.  Hall  (Ga.),  p.  741,  vol.  42  (19  R  R  R). 

On  judgment  in  action  for  tort.  Ortolano  v.  Morgan's  L.  &  T. 
R.  &  S.  S.  Co.  (La.),  p.  las,  vol.  30  (7  R  R  R). 

Question,  for  court  in  action  on  contract.  Southern  Pac.  Co.  v. 
Arnett  (C.  C.  A.),  p.  538,  vol.  33  (10  R  R  R). 

Question  for  jury  in  action  for  tort.  Southern  Pac.  Co.  v.  Ar- 
nett (C.  C.  A.),  p.  538,  vol.  33  (10  R  R  R). 

Measure. 

For  injury  to  passenger's  baggage.     Houston,  E.   &  W.  T.   Ry. 

Co.  V.  Scale  (Tex.),  p.  58,  vol.  25  (2  R  R  R). 
Improper  instruction  leaving  assessment  of  damages  to  discre- 
tion   of  jury   when    injuries   caused   by   negligence.      Camp   v. 
Wabash  R.  Co.  (Mo.),  p.  746,  vol.  25  (2  R  R  R). 
Measure  of  damages  where  stock  are  delayed  beyond  a  reason- 
able   time.      Sloop    v.    Wabash    R.    Co.    (Mo.),    p.    937,    vol.    25 

(2  R  R  R). 
Merely  nominal  damages  could  be  recovered  for  breach  of  cove- 
nant to  maintain  cattle  guards  where  no  loss  was  occasioned 
thereby.     Douglas  v,  Ohio  River  R.  Co.   (W.  Va.),  p.  430,  vol. 
27  (4  R  R  R). 
Of  damages  for  death  of  child.     Texas  &  P.  Ry.  Co.  v,  Harby 

(Tex.),  p.  602,  vol.  25   (2  R  R  R). 
Of  damages  for  death   of  daughter.     Le   Blanc  v.   Sweet   (La.), 

p.  243,  vol.  25  (2  R  R  R). 
To    carrier    from    obstruction    of   navigable    stream    by    railroad 
bridge.     Armistead  v.  Shreveport  &  R.  R.  Val.  Ry.  Co.   (La.), 
p.  868,  vol.  26  (3  R  R  R). 
One  seeking  to  recover  special  damages  for  breach  of  a  contract 
must   show   that   such    damages   were   within   the    contemplation 
of  both  parties  to  the  contract.     Illinois  Cent.  R.  Co.  v.  Johnson 
&  Fleming  (Tenn.),  p.  727,  vol.  43  (20  R  R  R). 
Plaintiff  not  estopped  by  the  terms  of  his  offer  to  settle  claim  for 
damages   to  team.     South   Covington   &  C.    St.    Ry.   Co.  v,    Mc- 
Hugh  (Ky.),  p.  760.  vol.  34  (11  R  R  R). 
Punitive  Damages. 

Exemplary   damages,   error  in   allowing  could   not   be   cured   by 
remittitur.      Chicago   Union    Traction    Co.    v,    Lauth    (111 ),    p 
606,  vol.  40  (17  R  R  R). 
Exemplary  damages  for  ejection  of  passengers.     Yazoo  &  M.  V. 

R.   Co.  V.  Rodgers   (Miss.),  p.   161,  vol.  26   (2   R   R  R). 
Exemplary  damages  may  not  be  allowed  against  a  railway  cor- 
poration for  the  mere  act  of  its  servants  unless  their  act  was 
willful,  malicious  or  wanton.     Chicago  Union  Traction   Co    v 
Lauth  (111.),  p.  606,  vol.  40  (17  R  R  R). 
Exemplary   damages   not   warranted    by   the    pleadings.      Illinois 

Cent.  R.  Co.  v.  Harper  (Miss.),  p.  612.  vol.  33  (10  R  R  R). 
Exemplary  damages,  whether  warranted  by  evidence  a  question 
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for   the    court.     Southern    Ry.   Co.    in    Kentucky    v.    Goddard 

(Ky.),  p.  116,  vol.  42  (19  R  R  R). 
Exemplary  or  punitive  damages  may  be  awarded  where  a  wronjj 

has  in  it  the  elements  of  ncRJi^ence  which  is  gross,  or  wanton 

or   willfully   oppressive.      Kansas    City,    etc.)    R.    Co.  v.   Little 

(Kan.),  p.  701,  vol.  29  (6  R  R  R). 
Father  cannot  recover  exemplary  damages  for  negligent  injury 

to  his  minor  son,  in  the  absence  of  statute  permitting  it    Bube 

V.  Birmingham  Ry.,  Light  &  Power  Co.  (Ala.),  p.  380,  vol.  36 

(13  R  R  R). 
Gross   negligence  in  approaching  street  crossing.     Louisville  & 

N.  R.  Co.  V.  Cooper  (Ky.),  p.  230,  vol.  24  (1  R  R  R). 
Instruction  as  to  should  clearly  tell  jury  that  the  giving  of  such 

damages     is    matter    of    discretion.     Illinois    Cent.   R.   Co.  v, 

Houchins  (Ky.).  p.  850,  vol.  41  (18  R  R  R). 

It  was  the  law  of  the  case  that  punitive  damages  were  not  re- 
coverable therein:  instructions  excluding  such  element  from 
consideration  having  been  given  without  objection.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Ringle  (Kan.),  p.  192,  vol.  42  (19  R  R  R). 

Punitive  damages  are  not  recoverable  in  a  negligence  case  unless 
the  negligence  is  so  gross  as  to  amount  to  wantonness.  Atchi- 
son. T.  &  S.  F.  Ry.  Co.  v.  Ringle  (Kan.),  p.  192,  vol.  42  (19 
R  R  R). 

Punitive  damages  for  gross  negligence.  Cincinnati,  etc.,  Ry.  Co. 
V.  Cook  (Ky.),  p.  321,  vol.  25  (2  R  R  R). 

Punitive  damages  may  be  recovered  against  railroad  company 
for  injuries  caused  by  such  gross  negligence  and  recklessness 
as  to  imply  willfulness.  Boyd  v.  Blue  Ridge  Ry.  Co.  (S.  Car.), 
p.  754,  vol.  29  (6  R  R  R). 

Punitive  damages  need  not  be  claimed  eo  nomine.  Macon  Rail- 
way &  Light  Co.  V.  Mason  (Ga.),  p.  201,  vol.  40  (17  R  R  R). 

Where  plaintiff  sues  for  punitive  damages  for  a  particular  wrong- 
ful act.  and  relies,  as  evidencing  the  animus  with  which  that 
act  was  committed,  upon  the  commission  ol  a  wholly  inde- 
pendent act,  done  at  a  different  time  and  place,  defendant 
should  be  advised  by  plaintiff's  pleading  of  the  case  he  is  ex- 
pected to  meet.  Central  of  Georgia  Ry.  Co.  v,  Augusta  Brok- 
erage Co.  (Ga.),  p.  634,  vol.  39  (16  R  R  R). 

Where  two  or  more  oersons  were  injured  by  negligent  act  of 
railroad  company,  that  one  of  them  sued  and  recovered  ex- 
emplary damages  for  intentional  wrong  was  no  bar  to  claim 
of  others  to  recover  such  damages.  Griffin  v.  Southern  Ry. 
(S.  Car.),  p.  758,  vol.  29  (6  R  R  R). 

Whether  there  is  any  evidence  in  a  given  case  to  justify  assess- 
ment of  exemplary  damages  is  question  for  the  court.    South- 
ern Ry.  Co.  in  Kentucky  v.  Hawkins  (Ky.),  p.  21,  vol.  43  (20 
R  R  R). 
Question  for  jury  vyhere  impossible  to  distinguish  damages  arising 
from  actionable   injury  and  damage   from  another  origin.     Jen- 
kins V.  Pennsylvania  R.  Co.  (N.  J.),  p.  210,  vol.  25  (2  R  R  R). 

Remittitur  with  respect  to  item  not  sustained  by  evidence.  Illinois 
Cent.  R.  Co.  V.  Tucker  (Miss.),  p.  297.  vol.  27  (4  R  R  R). 

Resistance  to  enhance  damages  where  passenger  is  ejected  for  re- 
fusing to  pay  illegal  exaction.  Patterson  v.  Southern  Pac.  Co. 
(Tex.),  p.  156,  vol.  25  (2  R  R  R). 

When  instruction  as  to  damages  not  objectionable  as  authorizing 
jury  to  fix  compensation  regardless  of  testimony.  Guyer  v.  Dav- 
enport, R.  I.  &  N.  W.  Ry.  Co.  (111.),  p.  667,  vol.  25  (2  R  R  R). 

Widow  has  interest  in  unburied  corpse  of  husband  which  courts 
will  recognize.  Louisville  &  N.  R.  Co.  v,  Wilson  (Ga.),  p.  389, 
vol.  41  (18  R  R  R). 
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See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
.  GERS;  CHILDREN;  CONTRIBUTORY  NEGLIGENCE; 
CROSSINGS;  DAMAGES;  EMPLOYER'S  LIABILITY 
ACTS;  EVIDENCE;  INSTRUCTIONS;  MASTER  AND 
SERVANT;  PERSONAL  INJURIES;  PLEADING;  STA- 
TIONS AND  DEPOTS;  STREET  RAILWAYS;  VERDICT.. 

Application  of  Alabama  Code  1896,  §  27.  Northern  Alabama  Ry. 
Co.  V,  Mansell  (Ala.),  p.  186,  vol.  34  (11  R  R  R). 

Authority  of  administratrix  to  release  claim  against  relief  asso- 
ciation. Pittsburs:,  C.  C.  &  St:  L.  Ry.'  Co.  v.  Gipe  (Ind.),  p.  383, 
vol.  29  (6  R  R  R). 

Brakeman  found  dead  between  car  and  tender,  after  he  had  failed 
to  warn  enjrineer  or  conductor  that  he  was  going  between  cars 
to  make  an  uncoupling,  insufficiency  of  evidence  of  cause  of  acci- 
dent, or  that  deceased  was  in  exercise  of  due  care.  Donaldson 
V,  New  Yodc,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  424,  vol.  41  (18 
R  R  R). 

Burden  of  proving  negligence,  as  affected  by  existence  of  presump- 
tion of  due  eve  on  Part  of  deceased.  Powers  v.  Pere  Marquett.:- 
R.  Co.  (Mich.),  p.  559,  vol.  43  (20  R  R  R). 

Burden  on  plaintiff  of  showing  that  defendant's  negligence  proxi- 
mately caused  death  of  plaintiff's  intestate.  Byrd  v.  Southern 
Express  Co.  (N.  Car.),  p.  150,  vol.  42  (19  R  R  R). 

Cause  of  death,  sufficiency  of  complaint.  Kansas  City,  M.  &  B. 
R.  Co.  V.  Matthews  (Ala.),  p.  79,  vol.  40  (17  R  R  R). 

Charge  authorizing  recovery,  although  plaintiff's  intestate  wa.5 
guilty  of  negligence,  if  deTendant's  negligence  amounted  to  wan- 
tonness or  willfulness,  was  erroneous  as  inapplicable  to  the  is- 
sues. Birmingham  Ry.,  Light  &  Power  Co.  v.  Enslen  (Ala.),  p. 
127,  vol.  40  (17  R  R  R). 

Child  was  not  a  party,  by  strict  construction  of  petition,  under 
statute  giving  widow  right  of  act'ion  for  benefit  of  herself  and 
children.  Jones  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol. 
33  (10  R  R  R). 

Complaint  showed  that  plaintiff  sued  in  her  capacity  as  adminis- 
tratrix of  decedent.  Kansas  City,  JM.  &  B.  R.  Co.  v.  Matthews 
(Ala.),  p.  79,  vol.  40  (17  R  R  R). 

Contributory  Negligence. 

Burden  not  on  defendant  to  show  that  plaintiff's  intestate  was 
guilty  of  contributory  negligence  when  attempting  to  cross 
tracks  at  railroad  crossing.  Rietveld  v.  Wabash  R.  Go.  (Iowa), 
p.  181,  vol.  42  (19  R  R  R). 

Burden  of  proof.  Mobile,  J.  &  K.  C.  R.  Co.  v.  Bromberg  (Ala.), 
p.  823,  vol.  37  (14  R  R  R). 

Burden  of  proving  due  care  on  part  of  deceased.  Cox  v.  South 
Shore  &  B.  St.  Ry.  Co.  (Mass.),  p.  461,  vol.  29  (6  R  R  R); 
Day  v.  Boston  &  M.  R.  R.  (Me.),  p.  626,  vol.  29  (6  R  R  R). 

Burden  of  proving  that  decedent  was  in  the  exercise  of  ordinary 
care  was  on  plaintiff,  in  action  for  death  of  person  struck  by 
street  car,  though  the  motorman  was  negligent  just  before  the 
accident.  Gorham  v.  Milford,  etc.,  Ry.  Co.  (Mass.),  p.  745, 
vol.  41  (18  R  R  R). 

Evidence  did  not  prove  decedent's  freedom  from  contributory 
negligence,  notwithstanding  the  motorman's  negligence  just 
before  the  accident.  Gorham  v.  Milford,  etc.,  Ry.  Co.  (Mass.), 
p.  745,  vol.  41  (18  R  R  R). 

Evidence  that  deceased  was  familiar  with  crossing,  and  that  it 
was  his  habit  to  stop,  look,  and  listen  for  trains  was  sufficient 
to  sustain  finding  that  he  was  in  the  exercise  of  due  care. 
Tucker  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  294,  vol.  41  (18 
R  R  R). 
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Instructions.     Turnbull  v.  New  Orleans  &  C.  R.  Co.  (C.  C.  A,), 

p.  698,  vol.  30  (7  R  R  R). 
Insufficiency  of  evidence  of  due  care  on  part  of  deceased.    Cox 
V.  South  Shore  &  B.   St.   Ry.   Co.    (Mass.),  p.   461,  vol.  29  (»i 
R  R  R). 

Jumping  ifrom  train  through  fear.  Western  Maryland  R.  Co.  v. 
State  to  use  of  Shirk  (Md.),  p.  904,  vol.  29  (6  R  R  R). 

No  presumption  that  person  killed  on  railroad  track  was  guilty 
of.  Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  p.  594,  vol.  37 
(14  R   R  R). 

Passenger  carried  from'  street  car  while  in  an  unconscious  con- 
dition, from  liquor  or  other  cause,  and  laid  by  side  of  track, 
and  afterwards  run  over  by  a  car.  was  not  in  the  exercise  of 
due  diligence,  within  meaning  of  Mass.  St.  1886,  p.  117,  c.  140. 
Hudson  v:  Lynn  &  B.  R.  Co.  (Mass.),  p.  622,  vol.  38  (13  R 
R  R). 

Presumption  of  care  on  part  of  person  killed  at  crossing  de- 
stroyed. Rollins  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C.  A.), 
p.  291,  vol.  40  (17  R  R  R). 

Presumption  of  due  care  by  person  killed  by  .train  at  railroad 
crossing,  certain  instructions  as  to  weight  to  be  given  to  it. 
and  its  rebuttal,  should  have  been  given  at  defendant's  re- 
quest. Rietveld  v.  Wabash  R.  Co.  (Iowa),  p.  181,  vol.  42 
(19  R  R  R).      ■ 

Presumption  of  due  care  on  part  of  deceased.  Cogdell  v.  Wil- 
mington &  W.  R.  Co.  (N.  Car.),  p.  487,  vol.  31  (8  R  R  R): 
Northern  Pac.  Ry.  Co.  v.  Spike  (C.  C.  A.),  p.  749,  vol.  30  (7 
R  R  R);  Ryan  v.  St.  Louis  Transit  Co.  (Mo.),  p.  775,  vol.  41 
(18  R  R  R). 

Presumption  of  due  care  on  p?irt  of  deceased,  contributory  negli- 
gence in  attempting  to  drive  over  street  crossing  in  front  of 
approaching  car  rendered  instruction  as  to  erroneous.  Los 
Angeles  Traction  Co.  v.  Conneally  (C.  C.  A.),  p.  107,  vol.  39 
(16  R  R  R). 

Presumption  of  due  care  on  part  of  deceased  drover  who  jumped 
from  train  to  avoid  danger.  Western  Maryland  R.  Co.  f. 
State,  to  use  of  Shirk  (Md.),  p.  904,  vol.  29  (6  R  R  R). 

Presumption  of  due  care  on  part  of  deceased  employee,  effect 
of  on  question  of  master's  negligence.  Looney  z\  Metropoli- 
tan R.  Co.,  etc.  (U.  S.),  p.  617,  vol.  41  (18  R  R  R^ 

Presumotion  of  due  care  on  part  of  deceased,  erroneous  in- 
struction using  word  "inference"  instead  of  word  "presump- 
tion." '  Cocrdell  v.  Wilmington  &  W.  R.  Co.  (N.  Car.),  p.  487, 
vol.  31  (8  R  R  R). 

Presumption  of  due  care  on  part  of  deceased,  instruction  prop- 
erly modified  in  favor  of  defendant.  Stewart  v.  North  Caro- 
lina R.  Co.   (N.  Car.),  p.  212,  vol.  39   (16  R  R  R). 

Presumption  of  due  care  on  part  of  deceased  not  warranted  by 
circumstances.  Woolf  v.  Washington  Ry.  &  Nav.  Co.  (Wash.), 
p.  846,  vol.  39   (16  R  R  R). 

Presumption  of  due  care  on  part  of  deceased  rendered  inappli- 
cable by  evidence.  Phinney  v.  Illinois  Central  R.  Co.  (Iowa), 
p.  14,  vol.  35  (12  R  R  R). 

Presumption  of  due  care  on  part  of  person  killed  at  crossing" 
was  rebutted  by  plaintiff's  evidence  and  the  circumstances. 
Carlson  v.  Chicago  &  N.  W.  Ry.  Co.  (Minn.),  p.  208,  vol.  41? 
(19  R  R  R). 

Presumption  of  exercise  of  due  care  by  brakeman  struck  by  low 
bridge  at  night.  Miller  v.  Boston  &  Maine  R.  R.  (N.  H.), 
p.   564,   vol.   40    (17   R   R   R). 

Question  for  jury  where  person  killed  at  crossing.  Hemingway 
V.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  899.  vol.  26  (3  R  R  R). 

Under  Mass.  St.  1886,  p.  117,  c.  140,  same  proof  of  due  diligence 
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on   part   of   deceased   is   required   as   would   be   required   in   a 
proceeding?    by    indictment.      Hudson    v.    Lynn    &    B.    R.    Co. 
(Mass.).  p.  622,  vol.  36   (13   R  R   R). 
Verdict  should  have  been  directed  for  defendant.     Chicago  City 
Ry.  Co.  V.  Barker  (111.),  p.  190,  vol.  37  (14  R  R  R). 
Contributory    neRligence   is   no   defense   to    a    count   charging    the 
intentional  killing  of  a  person.     Birmingham  Ry.,  L.  &  P.  Co. 
V.  Jones  (Ala.),  p.  568,  vol.  43  (20  R  R  R); 
County   of   plaintiffs   residence,    in    action    for   death    under    Ken- 
tucky  statutes  against  a   carrier,   is   the   county   in  which    de- 
ceased's  personal   representative    lives.     Illinois    Cent.    R.    Co. 
V.  Stith's  Admx  (Ky.),  p.  729,  vol.  39  (16  R  R  R). 
Court   could  not,  and  jury  should  not,   select  as  between  certain 
conjectures  as  to  cause  of  death,  unless  there  is  something  more 
which    might   lead   a   reasoning   mind    to   one   conclusion    rather 
than  to  the  other.     McTaggart  v.  Maine  Cent.  R.  Co.   (Me.),  p. 
240,  vol.  42   (19  R  R  R). 

Damages. 

Neal   V.   Wilmington    &  N.   C.    Electric   Ry.    Co.    (Del.),   p.   386, 

•    vol.  28  (5  R  R  R). 

Amount  decedent  was  earning  prior  to  his  death  and  all  circum- 
stances touching  his  capacity  to  earn,  instruction  erroneous, 
as  living  prominence  to  certain  evidence.  Louisville  Ry.  Co. 
V.  Hoskins'  Adm'r  (Ky.),  p.  484,  vol.  40  (17  R  R  R). 

Amount  of  recovery,  instruction.  Pennsylvania  Co.  v.  Paul  (C. 
C.   A.),  p.  546,  vol.  33   (10  R  R  R). 

As  a  general  rule,  in  action  for  death,  there  Should  be  more 
evidence  as  to  quantum  of  damages  than  mere  fact  that  in- 
jured party  died  at  certain  age;  to  warrant  award  of  full  statu- 
tory damages.  Hesse  v.  Meriden,  S.  &  C.  Tramway  Co. 
(Conn.),  p.  774,  vol.  29  (6  R  R  R). 

Child  incapable  of  earning  money  for  his  estate  during  minority, 
duty  to  instruct,  under  New  Hampshire  statute.  Carney  v. 
Concord  St.  Ry.  (N.  H.),  p.  307,  vol.  34  (11  R  R  R). 

Claim  that  there  was  not  sufficient  evidence  bearing  on  quan- 
tum of  damages  to  warrant  award  of  full  'statutory  amount. 
Hesse  v.  Meriden,  S.  &  C.  Tramway  Co.  (Conn.),  p.  774,  vol. 
29   (6  R  R  R). 

Earning  capacity  of  wife  to  be  considered  in  action  by  husband. 
Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  p.  842,  vol.  38 
(15  R  R  R). 

Effect  of  admissions  as  to  earning  capacity,  age  and  health  of 
intestate  when  election  is  made  to  sue  for  pain  and  suffering. 
Louisville  Ry.  Co.  v.  Will  (Ky.),  p.  826,  vol.  25  (2  R  R  R). 

Effect  of  wife's  remarriage.  Chicago,  St.  P.,  M.-  &  O.  Ry.  Co. 
V.  Lagerkrans  (Neb.),  p.  862,  vol.  27  (4  R  R  R). 

Elements.  Chicago  &  E.  I.  R.  Co.  v.  Beaver  (III),  p.  641, 
vol.  29  (6  R  R  R). 

McCracken  v.  Consolidated  Traction  Co.  (Pa.),  p.  237,  vol.  24 
(1  R  R  R). 

Western  Maryland  R.  Co.  v.  State  to  use  of  Shirk  (Md.),  p.  904, 
vol.  29  (6  R  R  R). 

Elements  of  damages  for  death  of  husband.  Illinois  Cent.  R. 
Co.  V.  Bentz  (Tenn.),  p.  191,  vol.  28  (5  R  R  R). 

Elements  of  damages  in  action  for  death  of  father.  St.  Louis, 
etc.,  R.  Co.  V.  Robertson  (Ark.),  p.  78,  vol.  30  (7  R  R  R). 

Error  in  instruction  not  cured  by  another  instruction.  Ft.  Worth 
&  R.  G.  Ry.  Co.  V.  Sivells  (Tex.),  p.  927,  vol.  26  (3  R  R  R). 

Evidence  as  to  age  and  health  as  a  sufficient  basis.  Chesapeake 
&  O.  Ry.  Co.  V.  Dupee  (Ky.),  p.  818,  vol.  25  (2  R  R  R). 

Evidence  as  to  size  of  decedent's  familv.  Louisville  &  N.  R. 
Co.  V.  Banks  (Ala.),  p.  359,  vol.  25  (2  R  R  R). 

ID— 30 
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Evidence  as  to  value  of  estate  of  deceased.  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Hambel  (Neb.),  p.  167,  vol.  25  (2  R  R  R). 

Evidence  of  declaration  of  deceased  that  his  children  were  trying 
to  get  his  property  from  him  incompetent  in  mitigation  of 
damajfes.  Brown  v.  Southern  Ry.  (S.  Car.),  p.  764,  vol  30 
(7  R-R  R). 

Evidence  of  earning:  capacity.  Halverson  v,  Seattle  Electric 
Co.  (Wash.),  p.  282,  vol.  36  (13  R  R  R). 

Evidence  that  deceased  left  a  family  and  had  constant  employ- 
ment warranted  an  instruction  that  loss  of  his  care,  society, 
and  comfort  to  his  family,  and  suffering  and  mental  anguish 
caused  by  his  death  might  be  considered.  Portsmouth  St.  R. 
Co.  V.  Peeds  Administrator  (Va.),  p.  653,  vol.  36  (13  R  R  R). 

Excessive  verdict.  Garbaccio  v.  Jersey  City,  etc.,  St.  Ry.  Co. 
(X.  J.),  p.  666,  vol.  29  (6  R  R  R). 

Excessive  verdict.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Clecrc 
(Ark.),  p.  61,  vol.  40  (17  R  R  R). 

Excessive    verdict    in    action    for    injuries     resulting     in    death. 
Stuber  v.  Louisville  &  N.  R.  Co.   (Tenn.),  p.  405,  vol.  41  (IS' 
R  R  R): 

Excessive,  when  not,  where  decedent  can  do  light  work.  Chesa- 
peake &  O.  Ry.  Co.  V.  Dupee  (Ky.),  p.  818,  vol.  25  (2  R  R  R). 

Excessive  verdict  where  evidence  showed  contributory  negli- 
gence. Louisville  &  N.  R.  Co.  v.  Satterwhite  (Tenn.),  p.  296, 
vol.  35  (12  R  R  R). 

Father,  who  sues  as  his  son's  administrator  for  death  of  his  son, 
is  not  entitled,  under  N.  Car.  Code,  §  1498,  to  recover  for 
mental  suflFering,  nor  for  loss  of  services  of  his  son.  Byrd  v. 
Southern  Express  Co.  (N.  Car.),  p.  150,  vol.  42  (19  R  R  R). 

Full  statutory  damages  properly  awarded.  Hesse  v.  Meriden,  S. 
&  C.  Tramway  Co.  (Conn.),  p.  774,  vol.  29  (6  R  R  R). 

Grief  and  mental  suffering  of  heirs.  Brown  v.  Southern  Ry.  (S 
Car.),  p.  764,  vol.  o(>  (7  R  R  R). 

Harmless  error  in  admitting  life  tables  in  evidence.  Pearl  r. 
Omaha  &  St.,  L.  R.  Co.  (Iowa),  p.  598,  vol.  24  (1  R  R  R). 

In  action  by  husband  for  death  of  wife,  only  pecuniary  loss  can 
be  recovered.  Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo), 
p.  842,  vol.  38  (15  R  R  R), 

In  action  for  death  of  girl  two  years  old,  evidence  that  her  father 
was  a  farmer  and  her  mother  a  housekeeper,  and  that  the  wages 
of  female  teachers  in  the  neighborhood  was  from  $30  to  $35  a 
month,  was  sufficient  to  go  to  the  jury  on  the  value  of  her  life 
to  her  estate.  Gregory  v.  Wabash  R.  Co.  (Iowa),  p.  457,  vol. 
38   (15  R  R  R). 

Instruction,  in  action  by  minor  child  for  death  of  parent,  under 
Texas  statute,  was  misleading,  in  that  it  expressly  excluded 
improper  element  of  damages,  sorrow  and  anguish,  and  did  not 
also  exclude  the  other  improper  element,  loss  of  society.  In- 
ternational &  G.  N.  Ry.  Co.  V,  McVey  (Tex.),  p.  505,  vol.  41 
(18  R  R  R). 

Instruction  that  jury  should  apply  their  own  observation,  ex- 
perience, and  knowledge  to  the  facts  and  circumstances  of  the 
case  was  proper,  in  action  by  husband  for  death  of  wife. 
Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  p.  842,  vol.  38  (15 
R  R  R). 

Insurance  benefits  no  ground  for  abatement.  Illinois  Cent  R- 
Co.  V.  Prickett  (111.),  p.  139,  vol.  36  (13  R  R  R). 

Interest,  right  to  on  amount  recovered,  from  date  of  deceased's 
death.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Clecre  (Ark.),  p.  61, 
vol.  40  (17  R  R  R). 

Life  tables  as  evidence.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hambcl 
(Neb.),  p.  167,  vol.  25  (2  R  R  R);  Pearl  v,  Omaha  &  St.  L 
R.  Co.  (Iowa),  p.  598,  vol.  24  (1  R  R  R). 
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Loss  of  husband's  society.  Florida  Cent.  &  P.  R.  Co.  v.  Fox- 
worth  (Fla.),  p.  604,  vol.  30  (7  R  R  R). 

Loss  of  infant's  services,  no  right  of  action  in  parents  at  com- 
mon law,  which  is  the  law  of  Kentucky  on  this  question. 
GreRory  v.  Illinois  Cent.  R.  Co.  (Ky.),  p.  380,  .vol.  34  (11 
R  R  R). 

Loss  of  services  and  society  as  elements  of  damages,  in  action 
for  death  of  child.  Corbett  v.  Oregon  Short  Line  R.  Co. 
(Utah),  p.  736,  vol.  30  (7  R  R  R). 

Loss  of  services  of  infant  son.  Cleveland,  etc.,  Ry.  Co.  v.  Miles 
(Ind.),  p.  536,  vol.  34  (11  R  R  R). 

Measure  of  damages.  Neal  v'.  Wilmington  &  N.  C  Electric  Ry. 
Co.  (Del.),  p.  386,  vol.  28  (5  R  R  R). 

Measure  of  damages  for  death  of  child.  Texas  &  P.  Ry.  Co.  v. 
Harby  (Tex.),  p.  602,  vol.  25  (2  R  R  R). 

Mensu^e  of  damages'  for  death  of  daughter.  Le  Blanc  v.  Sweet 
(La.),  p.  243,  vol.  25  (2  R  R  R). 

Measure  of  damages  for  death  of  husband  and  father.  Illinois 
Central  R.  R.  Co.  v.  Clarkson  (Tenn.),  p.  459,  vol.  28  (5  R  R  R). 

Measure  of  damages  for  killing  of  husband  and  father.  Ft. 
Worth,  etc.,  Ry.  Co.  v.  Sivells  (Tex.),  p.  927,  vol.  26  (3  R  R  R). 

Measure  of  damages  in  action  by  widow.  Cox  v.  Wilmington 
City  Ry.  Co.   (Del.),  p.  818,  vol.  30  (7  R  R  R). 

Mental  an<i  physical  pain  suffered  by  deceased,  right  to  recover 
under  N.  H.  Pub.  St.  1901,  c.  191,  §  12.  Yeaton  v.  Boston  & 
M.  R.  R.  (N.  H.),  p.  160,  vol.  40  (17  R  R  R). 

Parent's  death,  elements  of  damages  recoverable,  under  Texas 
statute,  in  action  by  minor  child.  International  &  G.  N.  Ry, 
Co.  V.  McVey  (Tex.),  p.  505,  vol.  41  (18  R  R  R). 

Pecuniary  loss  from  death  of  son,  in  action  by  mother.  Blauvelt 
V.  Delaware,  L.  &  W.  R.  Co.  (Pa.),  p.  466,  vol.  32  (9  R  R  R). 

Pecuniary  loss  of  next  of  kin.  Union  Pac.  R.  Co.  v.  Roeser 
(Neb.),  p.  493,  vol.  31  (8  R  R  R). 

Petition  not  demurrable  for  alleging  existence  of  contract  by 
deceased  to  support  next  of  kin  without  alleging  sufficiency  of 
estate  of  deceased.  Union  Pac.  R.  Co.  v.  Roeser  (Neb.),  p.  493, 
vol.  31  (8  R  R  R). 

Photograph  of  wife  was  not  admissible  in  evidence,  in  action  to 
recover  compensation  to  husband  and  children  for  her  death. 
Smith  V.  Lehigh  Valley  R.  Co.  (N.  Y.),  p.  746,  vol.  34  (11 
R  R  R). 

Portion  of  gross  earnings  or  income  wife  would  probably  have 
received  from  husband  the  measure  of  damages  for  his  death, 
in  action  by  wife.  Reed  v.  Queen  Anne's  R.  Co.  (Del.),  p.  332, 
vol.  34  (11  R  R  R). 

Presumption  that  deceased  son  would  have  returned  home,  or 
turned  his  wages,  or  a  portion  thereof,  over  to  his  parents,  not 
warranted  by  the  evidence.  Dean  v.  Oregon  R.  &  Nav.  Co. 
(Wash.),  p.  237,  vol.  39  (16  R  R  R). 

Probable  earnings  of  deceased,  instruction.  Norfolk  &  W.  Ry. 
Co.  V.  Cheatwood's  Adm'x  (Va.),  p.  850,  vol.  36  (13  R  R  R). 

Punitive  damages  for  gross  or  wanton  negligence,  instruction 
erroneous  for  not  leavinc:  the  question  to  the  discretion  of  the 
jury.  Louisville  &  N.  R.  Co.  v.  Satterwhite  (Tenn.),  p.  296, 
vol.  35  (12  R  R  R). 

Recovery  for  physical  pain  and  mental  anguish  suffered  by  in- 
jured party  up  to  time  of  his  death,  under  Tex.  statute  provid- 
ing for  survival  of  causes  of  action  for  personal  injuries  other 
than  those  resulting  in  death.  Gulf,  etc.,  Ry.  Co.  v,  Moore 
(Tex.),  p.  620,  vol.  26  (3  R  R  R). 

Remarriasre  of  widow,  effect  of  in  action  by  her  as  administra- 
trix. St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cleere  (Ark.),  p.  61, 
vol.  40  (17  R  R  R). 

Remarriage  of  widow  not  to  be  considered  in  mitigation  of  dam- 
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ages.     Chicago  &  E.  I.  R.  Co.  v.  Driscoll  (111.),  p.  413,  vol.  33 
(10  R  R  R). 
Remarriage  of  wife,,  error  in  referring  to  possibility  was  waived. 
Hewitt  V.  East  Jordan  Lumber  Co.  (Mich.\  p.  212,  vol.  36  (13 
R  R  R). 
Right  to  amend  complaint,  so  as  to  claim  for  loss  of  services,  in 
action   for  death   of  child.     Cleveland,   etc.,    Ry.   Co.  v.  Miles 
(Ind.;,  p.  536,  vol.  34  (11  R  R  R). 
Sorrow,   mental  distress,  and  bereavement  of  father.     KcUey  r. 

Ohio  River  R.  Co.  (W.  Va.),  p.  807,  vol.  42  (19  R  R  R).    ■ 
Such  sum  as  will  compensate  intestate's  estate  for  the  destruction 
of  his  power  to  earn  money.     Louisville  &  N.  R.  Co.  v.  Sulli- 
van's Adm'r  (Ky.),  p.  131,  vol.  34  (11  R  R  R). 

Verdict  for  $10,000  did  not  warrant  an  inference  of  prejudice. 
Frank  v.  Pennsylvania  R.  Co.  (N.  J.  Supr.  Ct.),  p.  376,  vol.  3S 
(9  R  R  R). 

Where,  in  action  for  death  of  plaintiff's  husband,  there  was  evi- 
dence that  his  earning  capacity  was  small,  it  was  not  error 
to  admit  evidence  that  his  father  had  been  in  the  habit  of  as- 
sisting his  wife.  Abel  v.  Northamption  Traction  Co.  (Pa.)»  P- 
80,  vol.  43  (20  R  R  R). 

Where  resident  of  Iowa  suffered  wrongful  death  in  Illinois,  leav- 
ing a  widow  but  no  issue,  and  his  Iowa  administrator  settled 
the  railroad's  liability,  such  sum  w^s  distrih'Uable  t*^  irced'*nt^ 
widow  in  Iowa,  under  the  Illinois  law.  Coe  v.  Wainwright 
(Iowa),  p.  530,  vol.  43  (20  R  R  R). 

Wife's  testimony  that  husband  was  industrious.  Pearl  v,  Omaha 
&  St.  L.  R.  Co.  (Iowa),  p.  598,  vol.  24  (1  R  R  R). 

$1200  not  excessive  verdict  for  killing  three  year  old  boy.  Louis- 
ville &  N.  R.  Co.  V.  Logsden's  Adm'r  (Ky.),  p.  756,  vol.  34  (11 
R  R  R). 

$4,000  was  not  excessive  verdict  for  death  of  wife,  in  action 
by  husband.  Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  p. 
842,  vol.  38  (15  R  R  R). 

$9,000  not  excessive  verdict  for  death  of  man  29  years  old  earn- 
ing $75  a  month.  Voeklor  ?'.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa),  p.  509,  vol.  27  (4  R  R  R). 

$20,000   was   an   excessive   verdict,   and   was    reduced    to  $10,000. 
Halverson  v,  Seattle  Electric  Co.   (Wash.),  p.  282,  vol.  36  (13 
R  R  R). 
Dependence  for  support,  how  established.     Louisville  &  N.  R.  Co. 

V.  Jones  (Fla.),  p.  694,  vol.  31  (8  R  R  R). 
Description  of  injuries,  sufficiency  of  complaint.     Kansas  City,  M. 

&  B.  R.  Co.  V.  Matthews  (Ala.),  p.  79,  vol.  40  (17  R  R  R). 
Direction  of  verdict.     Mobile  J.  &  K.  C.  R.  Co.  v.  Bromberg  (Ala.), 

p.  823,  vol.  37  (14  R  R  R). 
Disease    resulting    from    injury     caused     by     negligence,    liabilit}'. 

Kansas  City,  M.  &  B.  R.  Co.  v,  Matthews  (Ala.),  p.  79,  vol.  40 

(17   R  R  R). 
Election  of  remedies.    Louisville  Ry.  Co.  v.  Will  (Ky.),  p.  826,  vol. 

25  (2  R  R  R). 
Election  of  remedy  made  by  court  not  conclusive.     Louisville  Ry. 

Co.  V.  Will  (Ky.),  p.  826,  vol.  25  (2  R  R  R). 

EvideTnce. 

Admission  of  killing  by  defendant,  portion  of  paragraph  of  an- 
swer admissible  without  remaining  portion.  Gorham  MfT.  Co. 
V,  New  York,  etc.,  R.  Co.  (R.  I.),  p.  216,  vol.  39  (16  R  R  R). 

Admission  of  testimony  of  deceased's  widow  that  "times  had 
been  hard"  not  such  prejudici.^l  e»Tor  as  to  require  new  tr''»l. 
Stone  V.  Boston  &  M.  R.  R.  (N.  H.),  p.  82,  vol.  31  (8  R  R  R)- 

Character  of  proof  required  that  defendant's  negligence  proxi- 
mately caused  the  injury  complained  of.  Byrd  v.  Southern 
Express  Co.  (N.  Car.),  p.  150,  vol.  42  (19  R  R  R). 
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Documentary  evidence  to  prove  appointment  of  administrator. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Vance  (Kan.),  p.  504,  vol.  25 
(2  R  R  R). 

Error  in  excluding  evidence  as  to  killing  was  harmless  where 
issue,  "did  defendant  negligently  kill  plaintiff's  decedent?"  was 
answered  in  the  affirmative.  Stewart  v.  North  Carolina  R.  Co. 
(N.  Car.),  p.  212,  vol.  39  (16  R  R  R). 

Evidence  of  declaration  of  deceased  that  his  children  were  trying 
to  get  his  property  from  him  incompetent  in  mitigation  of 
damages.  Brown  v.  Southern  Ry.  (S.  Car.),  p.  764,  vol.  30  (7 
R  R  R). 

Evidence  that  decedent  would  have  died  in  a  short  time  from 
natural  causes  was  competent  on  the  question  of  damages  but 
incompetent  on  the  question  of  defendant's  negligence. 
Meekins  v.  Norfolk  &  S.  R.  Co.  (N.  Car.),  p.  451,  vol.  33  (10 
R  R  R). 

Habit  and  custom  of  deceased  to  stop,  look,  and  listen  for  trains 
at  the  crossing,  admissibility.  Tucker  v.  Boston  &  M.  R.  R. 
(N.  H.),  p.  294,  vol.  41  (18  R  R  R). 

Habits  of  deceased,  in  action  for  killing  person  on  track.  Louis- 
ville &  N.  R.  Co.  V.  McClish  (C.  C.  A.),  p.  942,  vol.  26  (3 
R  R  R). 

Harmless  error.  Louisville  Ry.  Co.  v.  Will  (Ky.),  p.  826,  vol. 
25  (2  R  R  R). 

Inventory  of  decedent's  personal  property,  and  plaintiff's  annual 
account  as  his  administratrix,  were  incompetent  for  the  pur- 
pose of  showing  deceased's  capacity  to  earn  and  accumulate 
money.  Cooper  v.  North  Carolina  R.  Co.  (N.  Car.),  p.  857, 
vol.  42  (19  R  R  R). 

Life  tables.  Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  p.  823, 
vol.  42  (19  R  R  R). 

Not  error  to  permit  witness  to  testify  that,  in  his  opinion,  de- 
ceased was  one  of  the  men  he  snw  walkincr  on  track  shortly 
before  deceased  was  killed,  from  the  resemblance  of  dead  man, 
in  form  and  clothes,  to  second  man  he  saw  going  along  track. 
Gulf  C.  &  S.  F.  Ry.  Co.  v.  Matthews  (Tex.),  p.  493,  vol.  42 
(19  R  R  R). 

Particular  description  of  injuries  properly  excluded.  Jordan  v, 
•Grand  Rapids,  etc.,  R.  Co.  (Ind.),  p.  397,  vol.  36  (13  R  R  R). 

Photographs  of  plaintiff's  decedent,  taken  just  before,  and  also 
after,  the  injury  causing  the  death,  are  admissible.  Davis  v. 
Seaboard  Air  Line  Ry.  (N.  Car.),  p.  163,  vol.  41  (18  R  R  R). 

That  plaintiff  was  not  decedent's  lawful  wife,  under  Mich.  Comp. 
Laws,  10,  428.  Philips  v.  Heraty  (Mich.),  p.  39,  vol.  35  (12 
R  R  R). 

Where,  in  an  action  by  an  administrator,  the  records  of  the 
probate  court  granting  administration  have  been  admitted,  it 
is  not  proper  to  ask  the  administrator  on  cross-examination,  if 
he  has  been  sworn  in.  Nickles  v.  Seaboard  Air  Line  Ry.  (S. 
Car.),  p.  755,  vol.  43  (20  R  R  R). 

Where  the  issue  was  whether  decedent  died  from  injuries  in- 
flicted by  defendant,  or  from  an  independent  cause,  evidence 
that  he  was  never  able  to  do  -©ny  manual  labor  after  such  in- 
juries was  admissible.  Kansas  Citv.  M.  &  B.  R.  Co.  v.  Ma- 
thews (Ala.),  p.  79,  vol.  40  (17  R  R  R). 

Wife  was  competent  to  testify  as  to  husband's  earning  capacity. 
Halverson  v.  Seattle  Electric  Co.   (Wash.),  p.  282,  vol.  36  (13 
R  R  R). 
Evidence  in  action  for  death  of  switchman  was  insufficient  to  sub- 
mit case  to  the  jury.    Powers  v.  Pere  Marquette  R.  Co.  (Mich.), 

p.  559,  vol.  43  (20  R  R  R). 
Fact  that  wife,  suing  for  death  of  her  husband,  had  consulted  coun- 
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sel  as  to  matter  of  divorce,  was  no  defense.     Abel  v.  Northamp- 
ton Traction  Co.  (Pa.),  p.  80,  vol.  43  (20  R  R  R). 

In  action  for  death,  alleged  to  have  resulted  from  running  street 
car  against  bicycle,  the  negligence  charged  in  the  original  count 
and  that  charged  in  an  additional  count  were  the  same,  and 
hence  a  plea  of  limitations  to  the  additional  count  was  properly 
overruled.  South  Chicago  City  Ry.  Co.  v.  Kinnare  (111.),  p.  229, 
vol.  41  (18  R  R  R). 

In  action  for  death  of  plaintiff's  husband  at  grade  crossing,  it  was 
error  to  enter  compulsory  nonsuit.  Hanna  v.  Philadelphia  k  R. 
Ry.  (:o.  (Pa.),  p.  819,  vol.  42  (19  R  R  R). 

Insufficiency  of  evidence  that  express  company's  delay  in  delivering 
medicine  was  proximate  cause  of  the  death.  Byrd  v.  Southern 
Express  Co.  (N.  Car.),  p.  150,  vol.  42  (19  R  R  R). 

Joinder  of  master  and  servant  as  defendants  to  action  for  death 
resulting  from  negligence  of  servant.  Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.),  p.  321,  vol.  25  (2  R  R  R). 

Joinder  of  statutory  cause  of  action  for  death  with  cause  of  action 
for  pain  and  suffering.  Louisville  Ry.  Co.  v.  Will  (Ky.),  p.  82d, 
vol.  25  (2  R  R  R). 

Misjoinder  of  parties  was  not  a  defect  that  could  be  taken  ad- 
vantage of  after  plea  to  the  merits.  Jones  v.  Kansas  City,  etc, 
R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

New  trial  properly  refused  where  verdict  for  defendant  was  war; 
ranted.  James  v.  Florida,  Cent.  &  P.  R.  Co.  (Ga.),  p.  634,  vol.  26 
(3  R  R  R). 

Pleading  wanton  or  willful  injury.  Louisville  &  N.  R.  Co.  r. 
Mitchell  (Ala.),  p.  425,  vol.  27  (4  R  R  R). 

Presumption  that  death  was  caused  by  running  of  defendant's  loco- 
motive not  rebutted.  Brunswick  &  W.  R.  Co:  v.  Griffin  (Ga.), 
p.  181,  vol.  30  (7  R  R  R). 

Right  of  Action. 

Administrator  may  sue  for  death  of  his  intestate,  though  he  was 
an  alien  leaving  no  heirs  or  next  of  kin  residents  or  citizens  of 
the  United  States.  Rietveld  v.  Wabash  R.  Co.  (Iowa),  p.  181, 
vol.  42   (19  R  R  R). 

Application  of  Idaho  statute  giving  right  of  action  for  wrongful 
death  where  passenger's  death  was  not  due  to  wrong  or  neg- 
ligence on  part  of  carrier.  Northern  Pac.  R.  Co.  v.  Adams 
(U.  S.),  p.  575,  vol.  33  (10.  R  R  R). 

Application  of  Pennsylvania  statute  giving  wife  equal  right  with 
husband  to  custody  and  service  of  minors.  Kelly  v.  Pittsburg 
&  B.  Traction  Co.  (Pa.),  p.  811,  vol.  30  (7  R  R  R). 

Assignment  of  wife's  cause  of  action  for  death  of  husband  under 
Tex.  statute.  Southern  Pac.  Co.  v.  Winton  (Tex.),  p.  358, 
vol.  26  (3  R  R  R). 

Certain  section  of  Shannon's  Code,  providing  for  institution  of 
action  by  personal  representatives,  widow,  or  children  of  per- 
son injured,  and  section  providing  that  an  action  commenced 
by  deceased  before  his  death  shall  proceed  without  revivor  and 
section  defining  the  damages  recoverable  in  such  actions,  con- 
strued. Stuber  v.  Louisville  &  N.  R.  Co.  (Tenn.),  p.  405,  vol. 
41  (18  R  R  R). 

Common  law  gave  no  right  of  action  for.  Harshman  v.  North- 
ern Pac.  Ry.  Co.  (N.  Dak.),  p.  515,  vol.  42  (19  R  R  R). 

Common  law  gives  no  right  of  action.  Louisville  &  N.  R.  Co.  v. 
Jones  (Fla.),  p.  694,  vol.  31  (8  R  R  R). 

Death  of  diseased  person  who  had  been  injured  by  street  car, 
right  to  recover  as  affected  by  fact  that  his  injuries  merely 
hastened  his  death.  Strode  v.  St.  Louis  Transit  Co.  (Mo.),  p- 
569,  vol.  42  (19  R  R  R). 

Enforcement  in  United  States  of  right  of  action  under  Mexican 
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laws.  Mexican  Nat.  R.  Co.  v.  Slater  (C.  C.  A.),  p.  712,  vol.  27 
(4  R  R  R). 

Enforcement  of  action  accruing  in  another  state  as  affected  by 
public  policy.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Robertson 
(Ark),  p.  78,  vol.  30  (7  R  R  R). 

Existence  of  person  having  prior  right  to  maintain  action  may  be 
shown  in  bar  of  plaintiff's  right  to  recover  under  Florida  stat- 
ute. Louisville  &  N.  R.  Co.  v.  Jones  (Fla.),  p.  694,  vol.  31 
(8  R  R  R). 

Father  cannot  recover  himself  for  death  of  minor  son,  under 
N.  Dak.  Rev.  Codes,  1899,  section  5976.  Harshman  v.  North- 
ern Pac.  Ry.  Co.  (N.  Dak.),  p.  515,  vol.  42  (19  R  R  R). 

Federal  court  without  jurisdiction  of  common  law  action  to  en- 
force liability  for  wrongful  killing  created  by  Mexican  laws. 
Slater  v,  Mexican  National  R.  Co.  (U.  S.),  p.  759,  vol.  36  (13 
R  R  R). 

Foreign  administrator's  right  of  action.  Boulden  v.  Pennsylvania 
R.  Co.  (Pa.),  p.  641,,  vol.  30  (7  R  R  R). 

Husband  or  father,  who  suffers  injuries  through  negligence  of 
another,  cannot,  by  executing  release,  deprive  his  widow  or 
children,  in  case  he  dies  from  the  injuries,  of  right  of  recovery 
given  them  by  Mo.  Rev.  St.  1899,  §§  2864,  2865.  Strode  v.  St. 
Louis  Transit  Co.  (Mo.),  p.  569,  vol.  42  (19  R  R  R). 

Interest  in  life  of  decedent,  sufficiency  of  complaint.  Pennsyl- 
vania Co.  V.  Coyer  (Ind.),  p.  218,  vol.  38  (15  R  R  R). 

Mass.  Pub.  St.  1882,  c.  112,  §  212,  giving  a  remedy,  applies  onl^ 
to  steam  railroads.  Hudson  v.  Lynn  &  B.  R.  Co.  (Mass.),  p. 
622,  vol.  36  (13  R  R  R). 

Missouri  statute,  providing  that  defendants,  including  carriers  of 
passengers,  shall  forfeit  $5,000  for  wrongfully  causing  a  death,  is 
penal,  and  not  enforceable  in  Illinois.  Raisor  v.  Chiqago  &  A. 
R.  Co.  (111.),  p.  96,  vol.  39  (16  R  R  R). 

Motorman  of  street  car  not  a  "driver",  within  Mo.  Rev.  St.  1899, 
§  2864,  giving  an  action  for  death  from'  negligence  of  any 
"driver  of  any  stage  coach  or  other  public  conveyance." 
Drolshagen  v.  Union  Depot  R.  Co.  (Mo.),  p.  223,  vol.  41  (18 
R  R  R). 

No  action  can  be  maintained  in  the  courts  of  Ohio  upon  a  cause 
of  action  for  wrongful  death  occurring  in  another  state,  except 
where  the  person  wrongfully  killed  was  a  citizen  of  the  state 
of  Ohio.  Baltimore  &  O.  R.  Co.  v.  Chambers  (Ohio),  p.  766, 
vol.  41  (18  R  R  R). 

Not  necessary  to  set  out  foreign  statutes  in  exact  language.  St. 
Louis,  etc.,  R.  Co.  v.  Robertson  (Ark.),  p.  78,  vol.  30  (7 
R  R  R). 

Objection  that  recovery  was  sought  under  wrong  statute,  not 
made  below,  cannot  be  made  on  appeal.  Hewitt  v.  East  Jordan 
Lumber  Co.  (Mich.),  p.  212,  vol.  36  (13  R  R  R). 

Plaintiffs,  under  Florida  statute.  Louisville  &  N.  R.  Co.  v.  Jones 
(Fla.),  p.  694,  vol.  31  (8  R  R  R). 

Railroad  not  liable,  under  death  statute  of  Texas,  for  death  from 
smallpox  communicated  by  nurse  from  its  hospital,  through 
negligence  of  physician  employed  by  company.  Tennessee 
Coal,  Iron  &  R.  Co.  v.  Jarrett  (Tenn.),  p.  589,  vol.  36  (13 
R  R  R). 

Right  of  action  by  mother  under  Washington  statute  for  death 
of  child.  Clark  v.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  755,  vol. 
27    (4    R    R    R). 

Right  of  action  depends  solely  on  the  statute  of  the  state  where 
t*^f»  wmntrful  pct  i*  committed.  Coe  v.  Wa^nwrit^lit  (lovvn),  p. 
530,  vol.  43  (20  R  R  R). 

Right  of  action  given  by  Mo.  Rev.  St.  1899,  §  2864,  survives  to  the 
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administrator  of  the  party  in  whose  favor  it  accrues.  Behen 
V.  St.  Louis  Transit  Co.  (Mo.),  p.  103,  vol.  41  (18  R  R  R). 
"  Right  of  action  given  by  Rev.  St.  of  Idaho,  sec.  4100,  and  2  Bal- 
linger's  Ann.  Codes  &  St.  of  Wash.,  sec.  4828,  to  heirs  or  per- 
sonal representatives  is  not  dependent  on  right  of  deceased  to 
have  maintained  action  had  he  survived.  Northern  Pac  Ry. 
Co.  V.  Adams  (C.  C.  A.),  p.  734,  vol.  26  (3  R  R  R). 

Right  of  action  under  act  April  26,  1855,  of  Pennsylvania.  Marsh 
V,  Western  New  York  &  P.  Ry.  Co.  (Pa.),  p.  124,  vol.  30  (7 
R  R  R). 

Right  of  action,  under  section  746,  Rev.  Code  Civ.  Proc  S.  D., 
giving  widow  right  of  action  for  death  caused  by  tort  of  servant 
of  railroad,  cause  of  action  must  come  strictly  within  terms  of 
statute.  Bowen  v,  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  269,  voL 
39  (16  R  R  R). 

Right  of  foreign  administrator  to  sue.  Florida  Cent.  &  P.  R.  Co. 
y,  Sullivan  (C.  C.  A.),  p.  840,  vol.  29  (6  R  R  R). 

Right  of  foreign  administrator  to  sue  in  Ohio.  Cincinnati,  H.  & 
D.  R.  Co.  z^.  Thiebaud  (C.  C.  A.),  p.  26,  vol.  27  (4  R  R  R). 

Right  of  widow,  a  resident  of  Missouri,  to  sue  in  that  state  for 
death  of  Kusband,  killed  in  Kansas,  without  joining  the  child  of 
herself  and  deceased.  Jones  v.  Kansas  City,  etc.,  R.  Co.  (Mo.), 
p.   364,  vol.   33    (10   R   R   R). 

St.  Mo.,^  p.  1043,  c.  70,  §  2,  authorizing  recovery  without  proof  of 
pecuniary  loss,  is  rendered  against  public  policy  by  certain 
Illinois  Statute.  Raisor  v,  Chicago  &  A.  R.  Co.  (111.),  p.  96, 
vol.  39  (16  R  R  R). 

Survival  of  cause  of  action,  construction  of  Iowa  St.  Major  v. 
Burlington,  etc.,  Ry.  Co.  (Iowa),  p.  243,  vol.  24  (1  R  R  R). 

Survival  of  cause  of  action  did  not  depend  upon  the  bringing  of 
suit  thereon  by  injured  party  in  his  lifetime.  Gulf,  etc.,  Ry. 
Co.  V.  Moore  (Tex.),  p.  620,  vol.  26  (8  R  R  R). 

Transitory  action.  Kansas  (iity  Southern  Ry.  Co.  v,  McGinty 
(Ark.),  p.  71,  vol.  40   (17  R  R  R). 

Two  causes  of  action,  under  Louisiana  statute,  where  deceased 
left  widow  and  minor  children;  one  for  damages  which  de- 
ceased might  have  recovered,  and  one  founded  on  his  death. 
Eichorn  v.  New  Orleans  &  C.  R.,  Light  &  Power  Co,  (La.),  p. 
128,  vol.  36  (13  R  R  R). 

Under  Alabama  statute.  Mobile,  J.  &  K.  C.  R.  Co.  v.  Bromberg 
(Ala.),  p.  823,  vol.  37  (14  R  R  R). 

Under  N.  Car.  Code,  §  1498,  an  action  may  be  maintained  by  an 
administrator  for  the  death  o'f  an  infant  two  and  a  half  years 
old.  D?vis  V.  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  163,  vol.  41 
(18   R   R   R). 

Where  widow  sues  alone,  a  judgment  in  her  favor,  under  Louis- 
iana statute,  exhausts  cause  of  action  for  damages  which  de- 
ceased might  have  recovered.  Eichorn  v.  New  Orleans  &  C.  R^ 
Light  &  Power  Co.  (La.),  p.  128,  vol.  36  (13  R  R  R). 

Whether  employers'  liability  act  of  Iowa  gives  widow  of  em- 
ployee killed  by  railroad  right  of  action.  Major  v.  Burlington, 
etc.,  Ry.  Co.  (Iowa),  p.  243,  vol.  24  (1  R  R  R). 

Widow  cannot  assign  her  claim  under  act  'April  26,  1855,  of 
Pennsylvania,  giving  her  right  of  action  for  death  of  husband- 
Marsh  V,  Western  New  York  &  P.  Ry.  Co.  (Pa.),  p.  124.  vol. 
30   (7  R  R  R). 

Widow's  right  of  action  at  common  law.     Major  v.  Burlington, 
etc.,  Ry.  Co.  (Iowa),  p.  243,  vol.  24  (1  R  R  R). 
Right  of  attorney  performing  services  for  widow  in  prosecution  oi 

action  for  negligence  resulting  in  husband's  death  to  intervene  to 

recover  compensation.     Southern  Pac.  Co.  v.  Winton  (Tex.),  ?• 

358.  vol.  26  (3  R  R  R).  ■ 

Right  to  recover  for  death  resulting  from  disease  accelerated  by 
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negligent  injury.  Meekins  v.  Norfolk  &  S.  R.  Co.  (N.  Car.),  p. 
451,  vol.  33  (10  R  R  R). 

Sufficiency  of  instruction  in  action  for  death  by  collision  where  the 
charge  construed  as  a  whole  covers  questions  of  negligence  and 
contributory  negligence.  Olson  v.  Oregon  Short  Line  R.  Co. 
(Utah),  p.  797,  vol.  25  (2  R  R  R). 

Uncertainty  as  to  cause  of  dfeath  of  person  found  near  track  war- 
ranted a  peremptory  instruction  for  defendant.  Hughes  v,  Louis- 
ville   &  N.  R.  Co.  (Ky.),  p.  610,  vol.  25  (2  R  R  R). 

"When  a  failure  on  the  part  of  the  court  to  confine  the  jury  by  in- 
structions to  acts  of  negligence!  alleged  is  not  prejudicial,  in  ac- 
tion for  death  by  wrongful  act.  Louisville  Ry.  Co.  v.  Will  (Ky.), 
p.  826,  vol.  25  (2  R  R  R). 

When  proper  to  refuse  to  direct  verdict  in  action  for  death  by 
wrongful  act.  Suburban  R.  Co.  v.  Balkwill  (111.),  p.  784,  vol.  25  (2 
R    R   R). 

When  the  evidence  is  conflicting  as  to  whether  a  signal  was  given 
or  whether  the  decedent  could  have  seen  the  approaching  train 
is  a  question  for  the  jury.  Chesapeake  &  O.  Ry.  Co.  v,  Dupee 
(Ky.),  p.  818,  vol.  25  (2  R  R  R). 

Where  court  can  see  testimony  from  which  a  probability  can  arise 
in  favor  of  plaintiff,  suing  for  death  negligently  inflicted,  the 
cause  should  be  submitted  to  the  jury.  Powers  v,  rere  Marquette 
R.  Co.  (Mich.),  p.  559,  vol.  43  (20  R  R  R). 

Where  the  issue  was  whether  decedent  died  from  injuries  received 
as  a  passenger,  or  from  an  independent  cause,  an  instruction  that 
the  argument  was  not  sound  which  sought  to  trace  the  imme- 
diate caus.e  of  death  through  the  various  stages  of  piiysical  suffer- 
ing and  medical  treatment  to  the  original  accident  was  properly 
refused,  as  argumentative.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Mathews  (Ala.),  p.  79,  vol.  40  (17  R  R  R). 

Whether  insurance  policy  indemnified  against  loss  sustained  by 
reason  of  instantaneous  death.  Worcester  &  S.  St.  Ry.  Co.  v. 
Travers'  Ins.  Co.  (Mass.),  p.  237,  vol.  24  (1  R  R  R). 

DEEDS. 

Sec  RIGHT  OF  WAY. 

• 

Parol  evidence.  Van  Husan  v,  Omaha  Bridge  &  T.  Ry.  Co.  (Iowa), 
p.  399,  vol.  28  (5  R  R  R). 

Parol  evidence  admissible  to  explain  covenants  in  deed  to  maintain 
freight  and  passenger  depot,  to  show  intent  of  contracting  parties 
at  time  of  execution.  Murray  v.  Northwestern  R.  Co.  (S.  Car.), 
p.  411,  vol.  28  (5  R  R  R). 

Specific  ^performance  of  contfact  to  erect  depot.  Murray  v.  North- 
western R.  Co.  (S.  Car.),  p.  411,  vol.  28  (5  R  R  R). 

DEMURRAGE. 

Sec  CARRIERS;  INTERSTATE  COMMERCE;  RAILROAD 
COMMISSIONS. 

DEPOTS. 

See  STATIONS  AND  DEPOTS. 

DETECTIVES. 

Sec  AGENCY;  ASSAULTS. 

DIRECTION  OF  VERDICT. 

Testimony  to  be  considered.  Vanarsdell  v.  Louisville  &  N.  R  Co. 
(Ky.),  p.  61,  vol.  24  (1  R  R  R). 

DISCOVERED  PERIL. 

Sec  ACCIDENTS  ON  TRACK;  CHILDREN;  CROSSINGS; 
FRIGHTENING  TEAMS;  MASTER  AND  SERVANT; 
NEGLIGENCE;  STOCK,  INJURIES  TO;  STREET  RAIL- 
WAYS; TRESPASSERS. 
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DISCRIMINATION. 

See  CARRIERS;  COMMON  CARRIERS;  CONNECTING 
CARRIERS;  CONSTITUTIONAL  LAW;  INJUNCTIONS; 
INTERSTATE  COMMERCE;  MANDAMUS;  STATUTES; 
TAXATION. 

DISSOLUTION. 

See   RAILROADS. 

DOGS. 

See  ANIMALS;  PERSONAL  INJURIES;  STATIONS  AND 
DEPOTS. 

DOMICILE. 

See  RAILROADS. 

DOMINANT  CARRIER. 

See  CONNECTING  CARRIERS. 

DRAINAGE. 

See  WATER  AND  WATERCOURSES. 

DRIVERS, 

See  IMPUTED  NEGLIGENCE. 

DROVER'S  PASS. 

See  CARRIERS  OF  PASSENGERS. 

DYNAMITE. 

See  CHILDREN;  NEGLIGENCE. 

EARNING  CAPACITY. 

See  CHILDREN;  DAMAGES;  DEATH  BY  WRONGFUL 
ACT;  PERSONAL  INJURIES;  TAXATION. 

EASEMENTS. 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS; 
RIGHT  OF  WAY. 

When  deprived  of  so  as  to  start  running  of  the  statute.    Neflf  r* 
Pennsylvania  R.  Co.  (Pa.),  p.  843,  vol.  25  (2  R  R  R). 

EJECTION. 

See  CARRIERS  OF  PASSENGERS;  TICKETS  AND  FARES; 
TRESPASSERS;  EMINENT  DOMAIN;  RAILROADS  IN 
STREETS. 

ELECTRIC  CURRENTS. 

See   CARRIERS   OF  PASSENGERS;   STREET   RAILWAYS. 

« 

ELECTRICITY. 

See  JUDICIAL  NOTICE;  NEGLIGENCE. 

ELECTRIC  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS:  CROSSINGS;  FRIGHT- 
ENING TEAMS;  STREET  RAILWAYS. 

Additional   servitude.      Peck   v.    Schenectady   Ry.    Co.    (X.   Y.),  P- 

274,  vol.  27  (4  R  R  R). 
Care  required  in  lookinj?  out  for  fallen  wires.     Neal  v.  Wilrainjfton 

&  N.  C.  Electric  Ry.  Co.  (Del.),  p.  386.  vol.  28  (5  R  R  R). 
Care   required    in    maintaining:   wires    in    safe    condition.     Potts  f. 

Shreveport  Belt  Ry.  Co.  (La.),  p.  566,  vol.  30  (7  R  R  R). 

Contributory  Negligence. 

Care  required  of  pedestrian  in  usin^  street  railway  track.  Judge 
V.  Elkins  (Mass.),  p.  830,  vol.  29   (6  R  R  R). 
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Discretion  of  court  to  enjoin  construction  until  payment  of  com- 
pensation. Peck  V.  Schenectady  Ry.  Co.  (N.  Y.),  p.  274,  vol.  27 
(4  R  R  R). 

Inspection  of  wires.  Potts  v.  Shreveport  Belt  Ry.  Co.  (La.),  p. 
566.  vol.  30  (7  R  R  R). 

Interurban  railway  as  street  railroad.  Cincinnati,  L.  &  A.  Electric 
St.  R.  Co.  V.  Lohe  (Ohio),  p.  447,  vol.  31  (8  R  R  R). 

Laws  1850,  c.  140,  of  New  York,  providinjjf  for  the  intersection  of 
railroads  applicable  to  the  intersection  of  street  railroad  oper- 
ated by  electricity  with  railroad  operated  by  steam.  Stillwater 
&  M.  St.  Ry.  Co.  V.  Boston  &  M.  R.  Co.  (N.  Y.),  p.  115,  vol.  28 
(5  R  R  R). 

Not  an  additional  burden  on  highway.  Lonaconinjzr,  M.  &  F.  R. 
Co.  V.  Consolidation  Coal  Co.  (Md.),  p.  8,  vol.  29  (6  R  R  R). 

Where  defendant's  nef^ligence  with  respect  to  live  wire  was  proxi- 
mate cause  of  plaintiflF*s  injuries,  neg^li{?ence  of  third  person  was 
immaterial.  Neal  v.  Wilmingfton  &  N.  C.  Electric  Ry.  Co.  (Del.), 
p.  386,  vol.  28  (5  R  R  R). 

ELECTRIC  WIRES. 

See  EVIDENCE;  STREET  RAILWAYS, 

ELEVATED  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS;  STREET  RAILWAYS. 

Burden  of  provinj?,  in  action  for  personal  injuries,  that  the  snow 
fell  from  defendant's  railway  tracks.  McGee  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  p.  864,  vol.  39  (16  R  R  R). 

Contract  to  use  personal  influence  to  obtain  consent  of  property 
owners  to  passage  of  ordinance  authorizing  construction  of  ele- 
vated railroad  not  opposed  to  public  policy.  Union  El.  R.  Co. 
V.  Nixpn  (Iowa),  p.  370,  vol.  28  (5  R  R  R). 

Effect  of  ownership  of  fee  on  abutting  owner  s  right  to  damages 
resulting  from  noise  in  operation  of  elevated  railway.  Baker  v. 
Boston  Elevated  Ry.  Co.  (Mass.),  p.  831,  vol.  29  (6  R  R  R). 

In  action  for  personal  injuries  received  while  passing  along  street 
by  elevated  railway  tracks,  evidence  did  not  show  that  the  snow 
came  from  such  tracks.  McGee  v.  Boston  Elevated  Ry.  Co. 
(Mass.).  p.  864,  vol.  39  (16  R  R  R). 

Injury  caused  by  noise  does  not  constitute  a  taking  of  abutting 
property  within  meaning  of  111.  Const.  Aldrich  v.  Metropolitan 
W.  S.  El.  R.  Co.  (111.),  p.  473,  vol.  25  (2  R  R  R). 

Noise  an  element  of  damage  to  abutting  owner.  Baker  v.  Boston 
Elevated  Ry.  Co.  (Mass.),  p.  831,  vol.  29  (6  R  R  R). 

Plaintiff,  purchasers  of  the  interest  of  lessees  of  the  city  of  New 
York,  were  entitled  to  damages  for  the  impairment  of  their 
leasehold  interest  from  the  construction  and  operation  of  an 
elevated  railroad,  though,  when  the  renewal  of  the  lease  was 
made,  the  road  was  in  operation,  and  their  grantees  had  con- 
sented to  the  construction  of  the  road.  Storms  v.  Manhattan 
Ry.   Co.   (N.  Y.),  p.  528,  vol.  34   (11   R  R  R). 

Right  of  compensation  for  procuring  property  owner's  consent  to 
construction  of  elevated  railroad,  construction  of  contract.  Un- 
ion El.  R.  Co.  V.  Nixon  (111.),  p.  370,  vol.  28  (5  R  R  R). 

Right  to  bonus  under  contract  to  procure  consent  to  construction 
of  elevated  railroad.  Union  El.  R.  Co.  v.  Nixon  (III.),  p.  370,  vol. 
28  (5  R  R  R). 

The  city  of  New  York  leased  certain  premises,  giving  a  right  of 
renewal,  and  the  lessee  erected  buildings  thereon.  Thereafter 
an  elevated  railroad  was  built  on  the  street  on  which  the  lands 
abutted.  The  lease  after  such  construction  of  the  elevated  road, 
was  renewed,  it  was  held  there  was  no  presumption  that  the 
rents  reserved  in  the  renewal  lease  were  fixed  with  reference  to 
the  presence  of  the  elevated  road,  so  that  the  lessees   suffered 
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no  damafzre  from  such  erection.  Storms  v.  Manhattan  Ry.  Co. 
(N.  Y.),  p.  528,  vol.  34  (11  R  R  R). 
Whether  presence  of  sawdust  and  shavings  and  a  piece  of  wood 
on  elevated  railroad  structure,  by  the  falling  of  which  a  person 
was  injured,  was  of  itself  evidence  of  negligence.  Wadsworth 
V.  Boston  El.  Ry.  Co.  (Mass.),  p.  778,  vol.  29  (6  R  R  R). 

EMINENT  DOMAIN. 

See  DAMAGES;  ELEVATED  RAILROADS;  INJUNCTIONS; 
INJURIES  TO  PROPERTY;  INSTRUCTIONS;  LIENS; 
NUISANCES;  PUBLIC  LANDS;  RAILROADS;  RAII^ 
ROADS  IN  STREETS;  RIGHT  OF  WAY;  STATIONS  AND 
DEPOTS;  STREET  RAILWAYS;  TRIAL. 

Abandonment  of  Proceedings. 

Condemnation  of  right  of  way  for  railroad  over  land  previously 
condemned  by  city  did  not  effect  an  abandonment,  so  as  to 
work  a  reversion  to  owner  of  naked  fee.  Newton  v.  Manu- 
facturers' Ry.  Co.   (C.  C.  A.),  o.  739,  vol.  28  (5  R  R  R). 

Abutters. 

Consents  of  abutting  oykrners  to  construction  and  operation  of 
street  railways  are  not  property  rights.  Hamilton,  G.  &  C. 
Traction  Co.  v.  Parish  (Ohio),  p.  193,  vol.  29  (6  R  R  R). 

Consents  of  abutting  owners  to  construction  and  operation  of 
street  railways  are  not  property  rights,  but  rights  in  their 
nature  personal  to  each  owner  of  an  abutting  lot.  Hamilton, 
G.  &  C.  Traction  Co.  v.  Parish   (Ohio),  p.  193,  vol.  29   (6  R 

R  R). 
Consents   of  abutting  owners   to   construction   and  operation  of 
street   railways  are   personal   rights   bestowed   on    abutters  as 
check  upon  power  of  municipal  authorities  to  authorize  street 
railways   to   be   constructed  and   operated   against   the    wishes 
of  abutters.    Hamilton,  G.  &  C.  Traction  Co.  v.  Parish  (Ohio), 
p.  193,  vol.  29  (6  R  R  R). 
Lateral  support,  abutter  does  not  suffer  damages  recoverable  at 
law  for  its  impairment'  until  the   earth   is  so   much  disturbed 
that  it  slides   or  falls.     Kansas   City   Northwestern  R.    Co.  v. 
Schwake  (Kan.),  p.  62,  vol.  37   (14  R  R  R). 
Using  street  temporarily  for  railroad  tracks  as  a  direct  taking  of 
abutters'  property.     Knapp  &  Cowles  Mfg.  Co.  v.  New  York, 
etc.,  R.  Co.  (Conn.),  p.  134,  vol.  34  (11  R  R  R). 
Act  amending  charter  of  town  of  Poulan,   and  conferring  power 
to  condemn  property  for  streets,  not  subject  to  objection  that  it 
contains  matter  different  from  that  expressed  in  its  title;  nor  is  it 
unconstitutional  because  it  fails  to  provide  method  for  assessing 
damages.    Town  of  Poulan  v.  Atlantic  Coast  Line  R.  Co.  (Ga,). 
p.  133,  vol.  40  (17  R  R  R). 

Additional  Servitude. 

Electric  plant  as  an  additional  burden  on  highway.  Schaaf  v. 
Cleveland,  M.  &  S.  Ry.  Co.  (Ohio.),  p.  832,  vol.  27  (4  R  R  R). 

Erection  of  telegraph  poles  and  v^-ires  along  right  of  way,  under 
contract  between  railroad  and  telegraph  company  did  not  con- 
stitute an  additional  servitude  which  entitled  the  grantee  of  the 
person  from  whom  the  right  of  way  had  been  condemned  to  an 
accounting  for  rents  and  profits  received  by  the  railroad  from 
the  telegraph  company.  Chicago,  etc.,  Ry.  Co.  v.  Snyder 
(Iowa),  p.  850,  vol.  34  (11  R  R  R). 

Exclusive  right  of  occupancy  acquired  by  telegraph  company 
where  railroad  right  of  way  is  condemned  for  purposes  of  its 
line.  Atlantic  Coast  Line  R.  Co.  v.  Postal  Telegraph  Cable 
Co.  (Ga.),  p.  643,  vol.  37  (14  R  R  R). 
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Interurban  railway  as  an  additional  burden  on  highway.  Schaaf 
V,  Cleveland,  M.  &  S.  Ry.  Co.  (Ohio),  p.  832,  vol.  27  (4 
R  R  R). 

Railroad  right  of  way  over  land  condemned  by  city  for  park  pur- 
poses an  additional  servitude  entitling  owner  of  naked  fee  to 
compensation.  Newton  v.  Manufacturers*  Ry.  Co.  (C.  C.  A.), 
p.  739,  vol.  28  (5  R  R  R). 

Use  of  railroad  right  of  way  for  telegraph  purposes  an  additional 
servitude  affecting  rights  of  owner  of  fee.  Phillips  v.  Postal 
Tel.  Cable  Co.  (N.  Car.),  p.  147,  vol.  28  (5  R  R  R). 
Amendment  of  transcript,  authority  of  court  to  permit,  in  condem- 
nation proceedings,  under  certain  Kentucky  Statutes.  Big 
Sandy  Ry.  Co.  v.  Dils  (Ky.),  p.  441,  vol.  40  (17  R  R  R). 

AppeaL 

Appeal  from  award,  where  railroad  right  of  way  was  condemned 
for  telegraph  line,  was  authorized  by  Georgia  statute.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Telegraph  Cable  Co.  (Ga.),  p.  643, 
vol.  37  (14  R  R  R). 

Consolidation  of  railroad  companies,  effect  of  on  right  to  appeal 
from  award.  Union  Traction  Co.  v.  Basey  (Ind.),  p.  455,  vol. 
37   (14  R  R  R). 

Mortgagee,  as  owner,  may  prosecute  appeal  from  award.  Omaha 
Bridge  &  Terminal  Ry.  Co.  v.  Reed  (Neb.),  p.  893,  vol.  31  (8 
R  R  R). 

Neither  owner  nor  tenant  was  bound  to  join  the  other  in  his 
appeal  from  award.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co. 
(Iowa),  p.  469,  vol.  40  (17  R  R  R). 

Not  error  for  court  to  refuse  to  consolidate  separate  appeal? 
from  award  by  landlord  and  tenant,  where  railroad  refused  to 
agree  to  rendition  of  separate  verdicts  or  findings  in  each  case. 
Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  p.  469,  vol.  40 
(17  R  R  R). 

On  appeal  from  award  in  condemnation  proceedings,  failure  of 
appellant  to  pay  docket  fee  as  required  by  Iowa  Code,  §  4559, 
is  not  alone  ground  for  dismissal  of  appeal.  Simons  v.  Mason 
City  &  Ft.  D.  R.  Co.  (Iowa),  p.  469,  vol.  40  (17  R  R  R). 

On  appeal  from  award  in  condemnation  proceedings,  it  was  not 
an  abuse  of  discretion  for  the  court  to  permit  plaintiff's  coun- 
sel to  ask  jurors  if  the  finding  of  the  sheriff's  jury  would  have 
any  weight  with  them  in  Rndmg  the  value  of  the  land,  for  the 
purpose  of  enabling  appellant  to  intelligently  exercise  his  per- 
emptory challenges.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co. 
(Iowa),  p.  469,  vol.  40  (17  R  R  R). 

Review  by  Supreme  Court,  where  evidence  conflicting,  and  jury 
viewed  premises.  Dowie  v.  Chicago,  W.  &  N.  S.  Ry.  Co.  (111.), 
p.  391,  vol.  40  (17  R  R  R). 

Review  where  evidence  as  to  damages  is  conflicting.  East  &  W. 
I.  Ry.  Co.  V.  Miller  (111.),  p.  692,  vol.  31  (8  R  R  R). 

Right  of  appeal  where  refusal  to  enjoin  condemnation  proceed- 
ings where  right  to  compensation  has  been  denied.  South 
Bound  R.  Co.  v.  Burton  (S.  Car.),  p.  379,  vol.  25  (2  R  R  R). 

Transcript,  time  of  filing  where  appeal  from  award  of  sheriff's 
jury.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  p.  469, 
vol.  40  (17  R  R  R). 

Under  certain  section  of  Iowa  Code,  district  court  had  discretion 
to  refuse  to  grant  motion  to  dismiss  and.  to  aflirm  an  appeal 
from  award  in  condemnation  proceedings  for  failure  to 
promptly  file  transcript  and  pay  docket  fee.  Simons  v.  Mason 
City  &  Ft.  D.  R.  Co.  (Iowa),  p.  469,  vol.  40  (17  R  R  R). 

Verdict  will  not  be  disturbed  on  appeal,  where  evidence  is  con- 
flicting, and  jury  viewed  premises,  and  there  is  no  showing  of 
prejudice  or  that  the  amount  is  grossly  excessive.  Illinois,  I. 
&  M.  Ry.  Co.  V.  Ring  (111.),  p.  675,  vol.  42  (19  R  R  R). 
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Benefits. 

Benefit  to  land  not  taken.  Beveridjfe  v.  Lewis  (Cal.),  p.  83,  vol. 
26  (3  R  R  R). 

Evidence  tending  to  show  benefits  where  state  authorizes  the 
improvement  of  a  natural  drain  across  right  of  way.  Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  v.  Machler  (Ind.),  p.  388,  vol. 
25  (2  R  R  R). 

General  appreciation  of  property  from  construction  of  railroad. 
Shimer  v.  Easton  &  N.  St.  Ry.  Co.  (Pa.),  p.  901,  vol.  31  (8 
R   R  R). 

Offsets  of  benefits.  Guyer  v.  Davenport,  R.  I.  &  N.  W.  Ry.  Co. 
(111.),  p.  667,  vol.  25  (2  R  R  R). 

When  instructions  as  to  offsets  of  benefits  against  damages  er- 
roneous. Guyer  v.  Davenport,  R.  I.  &  N.  W.  Ry.  Co.  (III), 
p.  667,  vol.  25  (2  R  R  R). 

Where  railroad  is  seeking  to  condemn  right  of  way  through  de- 
fendant's farm,  tjie  fact  that  it  intends  to  build  a  depot  and 
elevator  on  land  adjoining  the  farm  is  not  a  special  benefit, 
where  deed  conveying  the  land  for  the  depot  was  made  by  a 
third  party  and  could  not  be  enforced  by  the  land  owner.  Illi- 
nois, I.  &  M.  Ry.  Co.  V.  Borms  (111.),  p.  823,  vol.  41  (18  R  R  R). 
City  not  required  to  first  attempt  to   secure  street  crossing  over 

railroad   right   of  way  by  agreement   with   company  before  bc- 

gmning  condemnation  proceedings.     St.  Louis  &  S.  F.  R.  Co.  v. 

City  of  Fayetteville  (Ark.),  p.  385,  vol.  40  (17  R  R  R). 
Collateral  attack  cannot  be  made  on  right  of  city  to  condemn  land. 

South  Chicago  City  Ry.  Co.  v.  City  of  Chicago  (111.),  p.  484,  vol, 

26  (3  R  R  R). 
Conclusiveness  of  judgment.     Davidson  v,  Texas  &  N.  O.  R.  Co. 

(Tex.),  p.  660,  vol.  25   (2  R  R  R). 
Consent  decree  had  same  effect  as  deed  to  convey  right  of  way. 

Chicago,  etc.,   Ry.  Co.  v.  Snyder   (Iowa),  p.  850,  vol.  34  (11  R 

R   R). 
Court  cannot  deny  right  to  condemn  on  the  ground  that  exercise 

of   the    power  is   unnecessary   or  inexpedient.     Pittsburgh,   etc., 

Ry.   Co.  V.  Sanitary  Dist.  of  Chicago   (111.),  P-  813,  vol.  41   (IS 

R  R  R). 
Cross-petition  must  allege  that  petitioner  is  owner  of  property  al- 
leged to  be  damaged.     Chicago  &  M.   Electric  R.  Co.  v.  Diver 

(111.),  p.  346,  vol.  39  (16  R  R  R). 

Damages. 

Access  to  land  purchased  in  platted  portion  of  city  destroyed  by 
embankment  constructed  by  railroad  on  its  right  of  way,  with 
knowledge  of  the  facts,  right  to  recover.  Hyman  v,  Ann  Arbor 
R.  Co.   (Mich.),  p.  383,  vol.  40  (17  R  Jl  R). 

Amount  awarded  to  land  owners  by  commissioner's  report  to  be 
treated  as  prima  facie  correct.  Richmond  &  P.  Electric  Ry. 
Co.  V.  Seaboard  Air  Line  Ry.  (Va.),  p.  354,  vol.  39  (16  R  R  R). 

Amounts  should  be  stated  separately,  where  damages  are  awarded 
for  value  of  land  taken  and  damages  to  remainder,  though 
joint  judgment  for  both  may  be  rendered.  Union  Ry.  Co.  v. 
Raine  (Tenn.),  p.  465,  vol.  40  (17  R  R  R). 

Annoyances  and  inconveniences  to  railroad  company  whose 
right  of  way  is  condemned  for  telegraph  line.  Atlantic  Coast 
Line  R.  Co.  v.  Postal  Telegraph  Cable  Co.  (Ga.),  p.  643,  vol.  37 
(14  R  R  R). 

Appropriation  of  right  of  way  by.  telegraph  company  without 
compensation  is  in  violation  of  provision  of  federal  constitu- 
tion, against  taking  property  without  due  process  of  law. 
Phillips  V.  Postal  Tel.  Cable  Co.  (N.  Car.),  p.  147,  vol.  28  (5  R 
R  R). 

As  a  general  rule,  compensation  for  the  land  proposed'  to  be 
taken  is  to  be  estimated  by  reference  to  the  uses  for  which 
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it  is  suitable,  having  regard  to  existing  business  or  wants  of 
•  the  community  or  such  as  may  be  reasonably  expected  in  the 
immediate  future.  Norfolk  &  W.  Ry.  Co.  v.  Davis  (W.  Va.), 
p.  593.  vol.  42  (19  R  R  R). 

As  benefits  from  building  of  railroad,  etc.,  could  not  be  deducted 
from  direct  damages  sustained  by  the  taking  of  the  land,  the 
charge  on  the  measure  of  damages  was  proper.  Chicago,  St. 
L.  &  N.  O.  R.  Co.  V.  Rottgering  (Ky.),  p.  340,  vol.  39  (16 
R  R  R). 

As  to  value  of  property  taken,  the  proper  inquiry  is  what  is  its 
value  for  the  most  advantageous  uses  to  which  it  may  be 
applied.  Norfolk  &  W.  Ry.  Co.  v.  Davis  (W.  Va.),  p.  593,  vol. 
42  (19  R  R  R). 

Before  section  kne  road  can  be  opened  and  worked,  damages  to 
lands  taken  must  be  ascertained  and  paid.  Chicago,  B.  &  Q. 
R.  Co.  V.  Douglas  County  (Neb.),  p.  828,  vol.  31  (8  R  R  R). 

Benefit  railroad  company  may  derive  from  contract  with  another 
telegraph  company  already  occupying  its  right  of  way  not  an 
element  of  damages  where  railroad  right  of  way  is  con- 
demned for  telegraph  line.  Atlantic  Coast  Line  R.  Co.  v. 
Postal  Telegraph  Cable  Co.  (Ga.),  p.  643,  vol.  37  (14  R  R  R). 

Blasting  operations  in  constructing  railtoad,  occupants  of  ad- 
joining property  could  not  recover  for  mere  loss  of  sleep, 
discomfort,  and  inconvenience  not  resulting  in  physical  injury 
or  impairment  of  health.  Gossett  v.  Southern  Ry.  Co.  (Tenn.), 
p.  706.  vol.  41  (18  R  R  R). 

Bridges,  company  not  absolved  from  responding  in  damages  for 
invasion  of  property  rights  in  performance  of  public  duty  im- 
posed by  its  charter.  Perrine  v.  Pennsylvania  R.  Co.  (N.  J.), 
p.  450,  vol.  40  (17  R  R  R). 

Company  could  not  complain,  because  of  a  provision  of  its 
charter,  that  the  court  instructed  that  the  property  owners 
had  the  right  to,  have  their  damages  estimated  with  reference 
to  any  motive  power  that  the  company  might  use  under  its 
charter.  Chicago  &  M.  Electric  R.  Co.  v.  Diver  (111.),  p.  346, 
vol.  39  (16  R  R  R). 

Compensation  and  incidental  benefits,  respective  application  of 
constitutional  and  statutory  provision.  Wray  v.  Knoxville,  L. 
F.  &  J.  R.  Co.  (Tenn.),  p.  329,  vol.  39  (16  R  R  R). 

Compensation  where  railroad  is  constructed  over  right  of  way. 
Southern  Kansas  Ry.  Co.  v.  Oklahoma  City  (Okla.),  p.  244, 
vol.  29  (6  R  R  R). 

Competency  of  witnesses  to  testify.  Smith  v.  Pennsylvania  R. 
Co.  (Pa.),  p.  523,  vol.  32  (9  R  R  R). 

Compliance  with  statutory  requirements  with  respect  to  due 
process  of  law  and  just  compensation.  Southern  Kansas  Ry. 
Co.  V,  Oklahoma' City  (Okla.),  p.  244,  vol.  29  (6  R  R  R). 

Condemnation  not  invalid  as  being  a  taking  without  compensa- 
tion where  compensation  is  deposited  in  court  and  possession 
taken  upon  determination  of  rights.  Davidson  v,  Texas  &  N. 
O.  R.  Co.  (Tex.),  p.  660,  vol.  25  (2  R  R  R). 

Condemnation  not  invalid  if  commissioners  fail  to  apportion 
damages  when  title  cannot  be  determined  in  county  court. 
Davidson  v,  Texas  &  N.  O.  R.  Co.  (Tex.),  p.  660,  vol.  25  (2 
R  R  R). 

Constitutional  clause  providing  that  damages  may  be  assessed 
irrespective  of  benefits  repugnant  to  14th  amendment  of  fed- 
eral constitution.  Beveridge  v.  Lewis  (Cal.),  p.  83,  vol.  26  (3 
R  R  R). 

Constitutionality  of  Mass.  statute  removing  bar  of  limitation  to 
filing  petition  to  have  damages  assessed.  Dunbar  v.  Boston 
&  P.  R.  Corp.  (Mass.).  p.  382,  vol.  26  (3  R  R  R). 

Constitutionality    of   Tex.    statute    permitting    possession    before 
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payment   of   damages.      Davidson   v.   Texas    &   N.   O.   R.  Co. 
(Tex.),  p.  660,  vol.  25  (2  R  R  R).  , 

Construction   of  spur  track  over   plaintiffs   land.     Illinois  Cent. 

R.  Co.  v.  Hoskins  (Miss.),  p.  469,  vol.  27  (4  R  R  R). 
Damaf?es    for   injury    to    nonabutting   property    from   change  of 
Rrade  of  street.     Putnam  v.  Boston  &  P.  R.  Corp.  (Mass.),  p. 
721,  vol.  28  (5  R  R  R). 
Damages  recoverable  against  railroad  in  possession  of  land  un- 
der defective  condemnation  proceedings.     Illinois  Cent  R.  Co. 
V.   Hoskins   (Miss.),  p.  469,  vol.  27  (4  R  R  R). 
Damages  recoverable  where   highway  is  opened  across  railroad 
right  of  way.     Village  of  Plymouth  v.  Pere  Marquette  R.  Co. 
(Mich.),  p.  707,  vol.  39  (16  R  R  R). 
Damages  to  land  not  taken  recoverable  by  reconvention.    Louisi- 
ana Ry.  &  Nav.  Co.  v.  Xavier  Realty  (La.),  p.  104,  vol.  40  (17 
R  R  R). 
Danger  of  loss  by  fires  from  negligence  with  respect  to  appli- 
ances on  locomotives  not  "to  be  considered.     Illinois,  I.  &  M. 
Ry.  Co.  V.  Freeman  (111.),  p.  360,  vol.  39  (16  R  R  R). 
Danger  to  persons  from  trains  when  crossing  track  too  remote. 
Illinois,  I.  &  M.  Ry.  Co.  v.  Freeman  (111.),  p.  360,  vol.  39  (16 
R  R  R). 
Defendant,    in    proceedings    to   assess    damages    to   property  by 
operation   of  elevated   railway,   was   not  prejudiced  by  refusal 
to   charge   that   the  fact   that  horses  of  customers  of  tenants 
might  be  or  were  frightened  by  elevated  trains  did  not  con- 
stitute an  element  of  damages  which  could  be  considered  by 
jury  as   diminishing  value   of  the  property.     Swain  v.  Boston 
Elevated  Ry.  Co..  (Mass.),  p.  463,  vol.  42  (19  R  R  R). 
Depreciation  of  property  because  of  danger  of  fire  from  passinjsr 
locomotives  may  be  considered,  but  possibility  of  destruction 
of  buildings  is  not  an  element  of  damage.     St.   Louis  Belt  & 
Ter.  Ry.  Co.  v.  Mendonsa  (Mo.),  p.  618,  vol.  42  (19  R  R  R). 
Duty    of   company    to    construct   adequate  *  crossing   to   be  con- 
sidered in  estimating  damages.     Lough   v.   Minneapolis  &  St. 
L.  R,   Co.   (Iowa),  p.  375,  vol.  25   (2  R  R  R). 
Elements  of  damages  to  abutting  property  where  alley  in  city 
is  appropriated  and  deep  excavation  is  made  therein  close  to 
lot  line.    Kansas  City  Northwestern  R.  Co.  v,  Schwake  (Kan.), 
p.  52,  vol.  37   (14  R   R  R). 
Elements  to  be  considered  in  arriving  at  just  compensation  for 
the   land   proposed   to   be   taken.     Norfolk   &   W.    Ry.   Co.  f. 
Davis  (W.  Va.),  p.  593,  vol.  42  (19  R  R  R). 
Erroneous    instruction    as   to    the   measure   of   damages  to  land 
not    taken    not    cured    by    other    instructions    limiting   the  re- 
covery to  the  difference  in  value  of  the  land  not  taken  before 
and  after  the  construction  of  the   railroad.     Illinois.  I.  &  M. 
Ry.  Co.  V.  Easterbrook  (111.),  p.  337,  vol.  39  (16  R  R  R). 
Error  in  valuing  parts  of  land  separately.     Lough  v.  Minneapolis 

&  St.  L.  R.  Co.  (Iowa),  p.  375,  vol.  25  (2  R  R  R). 
Excessive  verdict,  evidence  insufficient  to  show  that  amount  of 
damages    indicated    passion    and    prejudice    on    part    of   jury. 
Chicago,  St.  L.   &  N.  O.   R.   Co.  v.  Rottgering   (Ky.),  p.  340. 
vol.  39   (16  R  R  R). 
Excessive   verdict,   proceeding   to   condemn   street   crossing  over 
railroad  right   of  way.     St.   Louis   &  S.   F.   R.   Co.  v.  City  of 
Fayetteville   (Ark.),  p.  385,  vol.  40   (17   R  R   R). 
Expense    of    complying    with    police    regulations    requiring   the 
opening  of  trains  at  crossings  to  admit  teams  not  recoverable 
where  highway  is  opened  across  railroad  right  of  way.    Vil- 
lage of  Plymouth  v.   Pere   Marquette  .  R.   Co.   (Mich.),  p.  707. 
vol.  39   (16  R  R  R). 
Fact  that  land  was  available  for  public  park,  and  that  owners 
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intended  to  improve  it  for  that  purpose,  and  use  it  in  con- 
nection with  an  electric  railway,  was  too  speculative  and 
remote  to  be  considered  as  an  element  of  damages.  Rich- 
mond &  P.  Electric  Ry.  Co.  v.  Seaboard  Air  Line  Ry.  (Va.), 
p.  354,  vol.   39   (16   R  R  R). 

Fright'  of  horses  caused  by  operation  of  elevated  railway, 
whether  an  element  of  damage  to  property  owner,  where  the 
inconvenience  was  of  a  general  character.  Swain  v,  Boston 
Elevated  Ry.  Co.  (Mass.),  p.  463,  vol.  42  (19  R  R  R). 

Frontage  on  another  railroad,  destruction  of  as  an  element  of 
damages.  Wray  v,  Knoxville,  L.  F.  &  J.  R.  Co.  (Tenn.), 
p.  329,  vol.  39   (16  R  R  R). 

Improvements   made    by   railroad    prior   to    condemnation,    right' 
of  landowner  to  recover  for.     Omaha  Bridge  &  Terminal  Ry. 
Co.  V.  Whitney  (Neb.),  p.  141,  vol.  34  (11  R  R  R). 

Improvements  made  prior  to  condemnation  under  arrangements 
with  third  parties,  legal  principles  applicable.  Omaha  Bridge 
&  Terminal  Ry.  Co.  v,  Whitney  (Neb.),  p.  141,  vol.  34  (11 
R  R  R). 

Incidental  damages  from  construction  and  operation  of  rail- 
road, right  to  recover,  under  Wash.  Const.,  Art.  1,  §  16. 
Smith  V.  St.  Paul,  M.  &  M.  Ry.  Co.  (Wash.),  p.  114,  vol.  40 
(17   R   R   R). 

Included  in  award  at  common  law,  consequential  damages  from 
careful  operation  of  railroad  near  dwelling.  Johnson  v, 
Charleston  &  W.  C.  Ry.  (S,  Car.),  p.  447,  vol.  40  (17  R  R  R). 

Included  in  award,  surface  water  thrown  back  on  premises  by 
construction  of  railroad  embankment.  Johnson  v.  Charleston 
&  W.  C.  Ry.  (S.  Car.),  p.  447,  vol.  40  (17  R  R  R). 

Injuries  to  easements  of  light,  air  and  access.  State  ex  rel. 
Smith  V.  Superior  Court  of  King  County  (Wash.),  p.  762, 
vol.  28   (5  R   R  R). 

Injury  caused  to  a  country  place  owned  by  plaintiff  by  the  fact 
that  railroad  runs  between  it  and  a  city  is  general,  and  not 
special.  Little  Rock,  etc.,  R.  Co.  v.  Newman  (Ark.),  p.  448, 
vol.  37  (14  R  R  R). 

Instruction  objectionable  as  assuming  that  there  was  damage 
to  land  not  taken.  Illinois,  I.  &  M.  Ry.  Co.  v.  Easterbrook 
(III.),  p.  337,  vol.  39   (16  R  R  R). 

Instruction  that  jury  must  not  consider  benefits  to  lands  not 
taken  when  estimating  value  of  land  taken'  was  not  preju- 
dicial because  of  other  instructions  given.  Chicago  &  M. 
Electric  R.  Co.  v.  Diver  (111.),  p.  346,  vol.  39  (16  R  R  R). 

Instruction  was  erroneous  because  railroad  was  not  liable  to 
damages  caused  by  the  improper  cutting  of  certain  embank- 
ment, without  regard  to  its  intention  to  restore  it.  Guinn 
V.  Iowa  &  St.  L.  R.  Co.  (Iowa),  p.  710,  vol.  37  (14  R  R  R). 

Interest  on  award.  Lough  v.  Minneapolis  &  St.  L.  R.  Co. 
(Iowa),  p.  375,  vol.  25   (2  R   R  R). 

Judicial  notice  cannot  be  taken  that  the  rights  of  way  of 
railroad  companies  are  fenced  as  the  track  is  constructed. 
Chicago  &  M.  Electric  R.  Co.  v.  Diver  (111.),  p.  346,  vol.  39  (16 
R  R  R). 

Judicial  notice  will  be  taken  that  land  is  never  assessed  for 
taxation  at  its  real  cash  market  value.  Wray  v.  Knoxville, 
L.  F.  &  J.  R.  Co.  (Tenn.),  p.  329,  vol.  39  (16  R  R  R). 

Keeping  open  right  of  way  until  required  by  law  to  fence. 
Chicago  &  M.  Electric  R.  Co.  v.  Diver  (111.),  p.  346,  vol.  39  (16 
R   R  R). 

Land  not  taken  should  be  assessed  on  theory  that  land  taken 
is  occupied  by  as  many  tracks  as  practicable,  and  fact  that 
the   railroad   does   not   contemplate   the   immediate   occupation 
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and  use  thereof  does  not  alter  rule.     Union  Ry.  Co.  v.  Raine 
(Tenn.),  p.  465,  vol.  40   (17  R  R  R). 

Land  taken,  was  error  to  instruct  that  in  assessing,  it  would 
not  be  reasonable  to  fix  price  of  one  acre  or  less  at  the 
general  rate  of  whole  tract.  Union  Ry.  Co.  v,  Raine  (Tenn.), 
p.   465,   vol.   40   (17   R   R   R). 

Liability  for  injuries  to  tenant's  property,  caused  by  destruc- 
tion of  building  on  land  condemned  for  railroad  purposes. 
Lyons  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  p.  681,  vol.  37  (14 
R   R  R). 

Loss  of  business  connected  with  land  not  taken.  Bailey  v. 
Boston  &  P.  R.  Corp.  (Mass.),  p.  500,  vol.  30  (7  R  R  R). 

Market  value,  how  determined,  (juyandotte  Valley  Ry.  Co.  v. 
Buskirk  (W.  Va.),  p.  317,  vol.  39   (16  R   R  R). 

Market  value,  instruction  as  to  was  not  erroneous,  for  not 
confininf^  the  jury  to  the  "fair  cash  market  value"  because 
of  other  instructions  given.  Chicago  &  M.  Electric  R.  Co. 
V.  Diver   (111.),  p.  346,  vol.  39   (16  R   R  R). 

Market  value  of  other  property  is  not  the  criterion  for  ascer- 
taining the  proper  compensation  where  the  land  sought  to 
be  condemned  is  a  portion  of  a  freight  terminal  of  a  rail- 
road system.  Sanitary  Dist.  v.  Pittsburgh,  etc.,  Ry.  Co. 
(111.),  p.   145,  vol.   43   (20   R  R   R). 

Market  value  where  entire  lot  is  taken.  Guyandotte  Valley 
Ry.  Co.  V.  Buskirk  (W.  Va.).  p.  317,  vol.  39  (16  R  R  R). 

Massachusetts  statute  removing  bar  of  limitation  to  filing  pe- 
tition to  have  damages  assessed  is  not  invalid  as  class  legis- 
lation, because,  while  applicable  to  other  railroads,  terminal 
companies  are  exempt  from  its  operation.  Dunbar  v.  Boston 
&  P.  R.  Corp.   (Mass.),  p.  382,  vol.  26   (3  R  R  R). 

Measure  and  elements  of  damages  to  land  taken  and  not  taken. 
Louisiana  Ry.  &  Navigation  Co.  v.  Jones  (La.),  p.  684,  vol. 
37    (14    R    R    R). 

Measure  of  damas:es  for  taking  private  way  appurtenant  to 
land.  Neff  v.  Pennsylvania  R.  (5o.  (Pa.),  p.  843,  vol.  25  (2 
R   R  R). 

Measure  of  damages  in  condemnation  proceedings  to  secure 
right  of  way.  Lough  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa), 
p.   375,   vol.   25   (2   R   R   R). 

Measure  of  damages,  land  taken  and  not  taken.  Big  Sandy 
Ry.   Co.  V.  Dils   (Ky.),  p.  441,  vol.  40   (17  R  R  R). 

Measure  of  damages  to  land  not  taken.  Illinois,  I.  &  M.  Ry. 
Co.  V.   Easterbrook   (111.),   p.  337,  vol.   39   (16   R    R   R). 

Measure  of  damslges  where  entire  lot  is  taken.  Guyandotte 
Valley  Ry.  Co.  v.  Buskirk  (W.  Va.),  p.  317,  vol.  39  (16 
R  R   R). 

Measure  of  damages  where  highway  is  constructed  over  railroad 
right  of  way.  Southern  Kansas  Ry.  Co.  v.  Oklahoma  City 
(Okla.),  p.  244,  vol.   29   (6   R  R  R). 

Measure  of  damages  where  railroad  right  of  way  is  condemned 
for  telegraph  line.  Atlantic  Coast  Line  R.  C^o.  v.  Postal 
Telegraph  Cable  Co.  (Ga.),  p.  643,  vol.  37  (14  R  R  R). 

Necessity  of  changing  crossing,  or  constructing  overhead  cross- 
ing, or  of  keeping  new  crossing  in  repair,  under  police  power, 
not  elements  of  damages,  in  a  proceeding  to  condemn  street 
crossing  over  railrbad  right  of  way.  St.  Louis  &  S.  F.  R. 
Co.  V.  City  of  Fayetteville  (Ark.),  p.  385,  vol.  40  (17  R  R  R). 

Noise  from  blasting  in  constructing  road,  right  of  owner  of 
adjoining  property  to  recover  for  annoyance  and  other  inci- 
dental injuries.  Gossett  v.  Southern  Ry.  Co.  (Tenn.),  p.  706, 
vol.  41  (18  R  R  R). 

Noise  from  operation  of  elevated  road  is  not  an  injury  con- 
stituting a  taking  of  abutting  property,  under  Illinois  Consti- 
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tution.     Aldrich   v.   Metropolitan  W.   S.    El.    R.   Co.    (111.),   p. 
473,  vol.  25  (2  R  R  R). 

Noise,  smoke,  and  danger  from  fire  from  locomotives,  instruction 
precluding  any  consideration  of  depreciation  from  such  causes 
was  erroneous.  St.  Louis  Belt  &  Ter.  Ry.  Co.  v,  Mendonsa 
(Mo.),  p.  618,  vol.  42  (19  R  R  R). 

Nominal  damages  for  constructing?  teleg^raph  line  over  railroad 
riRht  of  way.  Postal  Tel.  Cable  Co.  of  Montana  v.  Oregon 
Short  Line  R.  Co.  (Mont.),  p_.  432,  vol.  26  (3  R  R  R). 

On  condemnation  by  railroad  of  land  occupied  by  it,  damages 
are  to  be  awarded  from  time  of  entry.  Van  Husen  v.  Omaha 
BridRe  &  T.  Ry.  Co.  (Iowa),  p.  399,  vol.  28  (5  R  R  R). 

Payment  of  award.  Southern  Ry.  Co.  v,  Gregg  (Va.),  p.  808, 
vol.  29  (6  R  R  R). 

Peculiar  benefits  to  telegraph  company  from  its  use  of  railroad's 
right  of  way  cannot  be  considered  when  Assessing  damages, 
where  railroad  right  of  way  is  condemned  for  telegraph  line. 
Atlantic  Coast  Line  R.  Co.  v.  Postal  Telegraph  Cable  Co. 
(Ga.),  p.  643.  vol.  37  (14  R  R  R). 

Petition  for  viewers  to  assess  damages  for  entry  on  railroad 
lands  cannot  be  used  for  recovery  for  unlawful  entry,  but 
only  to  recover  compensation  for  right  with  which  company 
becomes  vested.  Mountz  v,  Philadelphia,  H.  &  P.  R.  Co. 
(Pa.),  p.  416.  vol.  26  (3  R  R  R). 

Police  regulations,  whether  cost  of  complying  with  an  element 
of  damages.  St.  Louis  &  S.  F.  R.  Co.  v.  City  of  Fayetteville 
(Ark.),  p.  385,  vol.  40  (17  R  R  R). 

Presumption  of  payment  of  award  from  lapse  of  time  rebutted 
by  evidence.  Southern  Ry.  Co.  v.  Gregg  (Va.),  p.  808,  vol.  29 
(6  R  R  R). 

Presumption  that  objecting  party  was  prejudiced  by  the  per- 
mitting of  false,  speculative,  and  conjectural  basis  of  value  of 
property  proposed  to  be  taken  to  go  in  evidence.  Norfolk 
&  W.  Ry.  Co.  V.  Davis  (W.  Va.),  p.  593,  vol.  42  (19  R  R  R). 

Proceedings  for  viewers  to  assess  damages  for  entry  of  rail- 
road on  lands  must  be  by  holder  of  title  as  owner  or  lessee; 
it  cannot  be  by  administrator.  Connor  v.  Tennessee  Cent. 
Ry.  Co.  (C.  C.  A.),  p.  417,  vol.  26  (3  R  R  R). 

Property,  rights  of  drainage  and  access  appurtenant  to  land  not 
taken.  Louisiana  Ry.  &  Nav.  Co.  v,  Xavier  Realty,  Limited 
(La.),  p.  104,  vol.  40  (17  R  R  R). 

Punitive  damages  not  recoverable  against  railroad  in  possession 
of  land  under  defective  condemnation  proceedings.  Illinois 
Cent.  R.  Co.  v.  Hoskins  (Miss.),  p.  46,  vol.  27  (4  R  R  R). 

Purposes  for  which  land  is  adapted  immaterial,  unless  such  pur- 
poses aflFect  its  present  cash  value.  Illinois,  I.  &  M.  Ry.  Co. 
V.  Freeman  (111.),  p.  360,  vol.  39  (16  R  R  R). 

Railroad  improvements  constructed  prior  to  condemnation.  Chi- 
cago, P.  &  St.  L.  Ry.  Co.  V.  Vaughn  (111.),  p.  162,  vol.  33  (10 
R  R  R). 

Railroad  improvements  made  prior  to  condemnation  as  remov- 
able trade  fixtures.  Omaha  Bridge  &  Terminal  Ry.  Co.  v. 
Whitney  (Neb.),  p.  141,  vol.  34  (11  R  R  R). 

Railroad  improvements  made  prior  to  condemnation,  right  to 
recover  under  certain  contract.  Omaha  Bridge  &  Terminal 
Ry.  Co.  v.  Whitney  (Neb.),  p.  141,  vol.  34  (11  R  R  R). 

Railroad  improvements  not  trade  fixtures.  Omaha  Bridge  & 
Terminal  Ry.  Co.  v,  Whitney  (Neb.),  p.  141,  vol.  34  (11 
R  R  R). 

Railroad  not  entitled  to  compensation  for  improvements  made 
by  it  on  property  upon  which  it  has  entered  pending  its  pro- 
ceeding to  condemn  same,  upon  reversal  of  final  judgment  in 
its  favor,  subsequently  obtained  in  the  action,  and  as  adjudica- 
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tion   against   its   right   to   condemn   the   land,     'Chesapeake  k 

0.  Ry.  Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  p.  412,  vol.  42  (19 
R  R  R). 

Railroad's  power  to  construct  its  road  is  a  mere  privilege,  which 
does  not  exempt  it  from  liability  for  injuries  to  adjoining? 
property,  whether  resulting  from  negligence  or  otherwise. 
Gossett  V.  Southern  Ry.  Co.  (Tenn.),  p.  706,  vol.  41  (18 
R   R   R). 

Recovery  of  permanent  damages  under  statutes  of  North  Caro- 
lina where  unlawful  appropriation  of  land  for  right  of  way  by 
telegraph  company.  Phillips  v.  Postal  Tel.  Cable  Co.  (N. 
Car.),  p.  147,  vol.  28  (5  R  R  R). 

Remote  or  speculative  damages  not  allowable.  East  &  W.  I. 
Ry.  Co.  V.  Miller  (111.),  p.  692,  vol.  31  (8  R  R  R). 

Remote  or  speculative  damages  which  cannot  be  recovered,  where 
railroad  right  of  way  is  condemned  for  telegraph  line.  At- 
lantic Coast  Line  R.  Co.  v.  Postal  Telegraph  Cable  Co.  (Ga.), 
p.  643,  vol.  37  (14  R  R  R). 

Rental  value  of  property  not  taken  to  be  considered  as  special 
injury  as  distinguished  from  that  suffered  by  public  generally. 
Bailey  v.  Boston  &  P.  R.  Corp.  (Mass.),  p.  500,  vol.  30  (7 
R  R   R). 

Returns  of  the  property  for  taxation,  made  by  lessee  of  owner, 
were  not  conclusive  on  question  of  value.  Sanitary  Dist.  v. 
Pittsburgh,  etc.,  Ry.  Co.  (111.),  p.  145,  vol.  43  (20  R  R  R). 

Right  of  action  for  consequential  injuries  from  devotion  of 
neighboring  property  to  public  use,  under  Wash.  Const.,  Art. 

1,  §  16.     Smith  V.  St.  Paul,  M.  &  M.  Ry.  Co.  (Wash.),  p.  114, 
vol.  40  (17  R  R  R). 

Right  of  jurors  to  exercise  individual  judgement  in  assessing 
damages.     Beveridge  v,  Lewis  (Cal.),  p.  83,  vol.  26  (3  R  R  R). 

Right  of  lienholders  to  award.  Omaha  Bridge  &  Terminal  Ry. 
Co.  V,  Reed  (Neb.),  p.  893,  vol.  31  (8  R  R  R). 

Right  of  owner  of  property  to  recover  dtimages  resulting  where 
railroad  occupies  nearby  highway  with  its  tracks  and  substi- 
tutes another,  special  and  peculiar  injuries.  Foust  v,  Penn- 
sylvania R.  Co.  (Pa.),  p.  156,  vol.  40  (17  R  R  R). 

Right  to  compensation  where  construction  of  highway  crossing 
over  right  of  way.  Southern  Kansas  Ry.  Co.  v.  Oklahoma 
City  (Okla.),  p.  244,  vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  to  warrant  the  damages  awarded.  Chi- 
cago &  M.  Electric  R.  Co.  v.  Diver  (111.),  p.  346,  vol.  39  (16 
R  R  R). 

Sufficiency  of  notice  of  wish  to  settle  in  condemnation  proceed- 
ings. Chesapeake  &  W.  R.  Co.  v.  Washington,  C.  &  St.  L. 
Ry.  Co.  (Va.),  p.  444,  vol.  26  (3  R  R  R). 

Telegraph  line  on  railroad  right  of  way,  measure  of  damages. 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Ohio  Postal  Telegraph 
Cable  Co.  (Ohio),  p.  251,  voL  35  (12  R  R  R). 

Temporary  injuries  caused  by  construction  of  railroad.  Bailey 
V.  Boston  &  P.  R.  Corp.  (Mass.),  p.  500,  vol.  30  (7  R  R  R). 

That  spur  track  constructed  over  plaintiffs  land  under  defective 
condemnation  proceedings  •was  not  an  essential  part  of  the 
main  line  did  not  entitle  plaintiff  to  portion  of  freights  as 
compensation.  lUipois  Cent.  R.  Co.  v.  Hoskins  (Miss.),  p. 
469.  vol.  27  (4  R  R  R). 

Things  to  be  considered  in  estimating  market  value.  Lough  v. 
Minneapolis  &  St.  L.  R.  Co.  (Iowa),  p.  376,  vol.  25  (2  R  R  R). 

Turnouts  and  sidings  are  property,  within  the  meaning  of 
article  five  of  the  amendment  of  the  federal  constitution,  pro- 
hibiting the  taking  of  propertv  without  just  compensation. 
Southern  Kansas  Ry.  Co.  v.  Oklahoma  City  (Okla.),  p.  244, 
vol.  29  (6  R  R  R). 
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Valuation  of  property,  whether  or  not  there  must  be  separation 
of  easement  and  fee.  Southern  Pac.  R.  Co.  v.  San  Francisco 
Sav.  Union  (Cal.),  p.  709,  vol.  39  (16  R  R  R). 

Valuation  of  property,  whether  there  must  be  separation  of 
easement  and  fee  where  railroad  seeks  to  condemn  oil  lands 
for  right  of  way.  Southern  Pac.  R.  Co.  v.  San  Francisco 
Sav.  Union  (Cal.),  p.  709,  vol.  39  (16  R  R  R). 

Value  of  land  for  purposes  for  which,  as  shown  by  the  evidence, 
it  is  most  available  to  be  considered.  Chicago  &  M.  Electric 
R.  Co.  V.  Diver  (111.),  p.  346,  vol.  39  (16  R  R  R). 

Value  of  property  as  place  of  residence  for  the  elect.  Dowie  v. 
Chicago,  W.  &  N.  S.  Ry.  Co.  (111.),  p.  391,  vol.  40  (17  R  R  R). 

Voluntary  payment,  what  is,  so  as  to  estop  railroad  from  appeal- 
ing from  award.  Union  Traction  Co.  v.  Basey  (Ind.),  p.  455, 
vol.  37  (14  R  R  R). 

What  constituted  "property,"  within  meaning  of  article  of  fed- 
eral constitution,  providing  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation.  Southern 
Kansas  Ry.  Co.  v.  Oklahoma  City  (Okla.),  p.  244,  vol.  29  (6 
R  R  R). 

What  constitutes  taking  for  which  compensation  must  be  made. 
Stockdale  v.  Rio  Grande  Western  Ry.  Co.  (Utah),  p.  527,  vol. 
35  (12  R  R  R-). 

Where  both  litigants  proceeded  in  charging  the  jury  on  the 
theory  that  damages  to  lands  not  taken  had  been  established 
by  the  evidence,  neither  could  complain  of  instructions  which 
assumed  that  such  damages  were  to  be  assessed.  Chicago  & 
M.  Electric  R.  Co.  v.  Diver  (111.),  p.  346,  vol.  39  (16  R  R  R). 

Where  certain  crossings  were  abandoned,  and  the  substituted 
road  made  access  to  plaintiffs  mill  so  dangerous  and  incon- 
venient as  to  drive  away  customers,  the  railroad  was  liable 
for  damages.  Foust  v.  Pennsylvania  R.  Co.  (Pa.),  p.  156,  vol. 
40  (17  R  R  R). 

Where  defendant's  residence  was  situated  on  the  corner  of  two 
streets,  he  was  not  entitled  to  compensation  from  the  con- 
demning road  because  the  other  road  was  compelled  to  stop 
its  trains  in  front  of  defendant's  residence,  and  to  give  signals 
as  required  by  the  statutes  in  relation  to  the  intersections  of 
railroads.  Bracey  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  p.  827,  vol. 
43  (20  R  R'R). 

Where  land  sought  to  be  condemned  was  used  ks  a  freight 
terminal,  evidence  of  extent  of  the  business  transacted  at  the 
terminal  station,  as  well  as  the  capacity  of  the  property  for 
extension  to  meet  increasing  demands  of  the  business,  is 
properly  admitted.  Sanitary  Dist.  v.  Pittsburgh,  etc.,  Ry.  Co. 
(111.),  p.  145,  vol.  43  (20  R  R  R). 

Where  there  is  no  stipulation  as  to  when  possession  of  the  land 
shall  be  taken,  it  is  not  error  to  instruct  jury  that,  if  the 
time  taken  to  remove  a  portion  of  the  land  which  it  was 
proposed  to  remove  would  affect  the  amount  of  damages  to 
the  remainder,  they  should  estimate  the  same  on  the  basis  of 
what  should  be  the  ordinary  and  natural  consequences  to  the 
strip,  and  the  damages  resulting  therefrom.  Sanitary  Dist. 
V.  Pittsburgh,  etc.,  Ry.  Co.  (111.),  p.  145,  vol.  43  (20  R  R  R). 

Where  whole  dedicated  street  is  condemned  by  a  railroad,  abut- 
ting owner  is  entitled  to  full  value  of  the  land  taken.  Suffolk 
&  C.  Ry.  Co.  V.  West  End  L.  &  I.  Co.  (N.  Car.),  p.  602,  vol. 
38  (15  R  R  R). 

Witness  may  base  his  opinion  as  to  damage  to  land  on  possi- 
bility   of    danger    from    fire    from    sparks    from    locomotives. 
Illinois,   I.   &  M.   Ry.   Co.  v.   Ring   (111.),  p.  675,   vol.   42   (19 
R  R  R). 
Determination   of   railroad's   right   to   condemn   land   for   another 
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company  could  not  be  collaterally  attacked.     Chesapeake  &  \V. 

R.   Co.  V.  WashinRton,  C.  &  St.   L.  Ry.  Co.   (Va.),  p.  444,  vol. 

26  (3  R  R  R). 
Discrimination    asrainst    railroad,    instruction    properly    refused   as 

misleading.     Illinois,  I.  &  M.  Ry.  Co.  v.  Freeman  (III.).  P-  360, 

vol.  39   (16   R  R   R). 
Dismissal    of     condemnation    proceedings    after    filing    of    award. 

Sprague   v.    Northern    Pac.   Ry.    Co.    (Wis.),   p.   348,   vol.   36  (13 

R  R  R). 
Easement,   deprivation   of   so  as   to   start   running   of   the  statute. 

Neff  V.  Pennsylvania  R.  Co.  (Pa.),  p.  843,  vol.  25  (2  R  R  R). 
Ejectment  against  railroad  company  in  possession  of  land  under 

defective    condemnation    proceedings.      Illinois    Cent.    R.   Co.  r. 

Hoskins  (Miss.),  p.  469,  vol.  27  (4  R  R  R). 
Enjoining  statutory  condemnation  proceedings  where  right  to  com- 
pensation is  denied.     'South  Bound  R.  Co.  v.   Burton  (S.  Car), 

p.  379,  vol.  25  (2  R  R  R). 
Estoppel    to    question   regularity   of   proceedings    from   acceptance 

of  payment.    Drouin  v,  Boston  &  M.  R.  Co.  (Vt.),  p.  457,  vol.  27 

(4  R  R  R). 

Evidence. 

Admissibility  of  expert  testimony  on  question  of  market  value 
of  oil-bearing  territory.  Southern  Pac.  R.  Co.  v.  San  Fran- 
cisco Sav.  Union  (Cal.),  p.  709,  vol.  39  (16  R  R  R). 

Claim  of  priority  of  location  of  railroad  by  one  company  against 
another  in  condemnation  proceedings,  is  the  assertion  of  a 
right  against  a  stranger  to  .such  corporation,  and  the  records 
of  respective  litigating  corporations  are  not  evidence  in  their 
favor,  except  to  the  extent  and  for  the  purpose  above  stated. 
Chesapeake  &  O.  Ry.  Co.  v.  Deepwater  Ry.  Co.  (W.  Va.),  p. 
412,  vol.  42  (19  R  R  R). 

Evidence  as  to  ease  with  which  material  for  the  restoration  of  a 
certain  embankment  could  be  obtained  was  inadmissible. 
Guinn  v.  Iowa  &  St.  L.  R.  Co.  (Iowa),  p.  710,  vol.  37  (14 
R  R  R). 

Evidence  that  it  was  not  proper  to  cut  an  embankment  in  a 
certain  manner,  thereby  causing  an  overflow,  was  admissible. 
Guinn  v.  Iowa  &  St.  L.  R.  Co.  (Iowa),  p.  710,  vol.  37  (U 
R  R  R). 

Evidence  that  other  land,  situated  similarly  to  that  of  defendant 
not  taken,  had  been  benefited  by  a  railroad  crossing  it  in  the 
same  way  that  petitioner  proposed  to  extend  its  line  across 
the  land  in  question  was  properly  excluded.  Illinois,  I.  &  M. 
Ry.  Co.  V.  Freeman  (111.),  p.  360,  vol.  39  (16  R  R  R). 

Incompetent  witness  on  question  of  damages  who  did  not  know 
property  before  construction  of  railroad  line.  Shimer  v.  Easton 
&  N.  St.  Ry.  Co.  (Pa.),  p.  901,  vol.  31  (8  R  R  R). 

In  proceedings  to  condemn  a  right  of  way  over  oil-bearing  lands 
it  is  permissible  to  show,  on  the  issue  of  value,  a  progressive 
decrease  in  the  productiveness  of  the  field  within  which  the 
land  in  question  is  situated.  Southern  Pac.  R.  Co.  v.  San 
Francisco  Sav.  Union  (Cal.),  p.  709,  vol.  39  (16  R  R  R). 

In  proceeding  to  condemn  land,  under  Shannon's  Code,  §  1857, 
the  opinion  of  witnesses  on  the  question  of  incidental  dam- 
ages and  benefits  to  the  property  that  do  not  attach  to  other 
property  by  the  construction  of  the  road  is  admissible.  Wray 
V.  Knoxville.  L.  F.  &  J.  R.  Co.  (Tenn.),  p.  329,  vol.  39  (16 
R  R  R). 

Jury  should  not  average  testimony  of  witnesses  on  question  of 
land  damages  and  values.  Illinois,  I.  &  M.  Ry.  Co.  v.  Free- 
man (111.),  p.  360,  vol.  39  (16  R  R  R). 

Of   value   of   land   condemned   for   railroad   right   of   way,  prior 
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sales  of  property  in  same  neigKborhood.    Louisiana  Ry.  &  Nav. 

Co.  V.  Xavier  Realty  CLa.),  p.  104,  vol.  40  (17  R  R  R). 
Opinion  evidence  as  to  value  of  land,  admissibility.     Guyandotte 

Valley  Ry.  Co.  v.  Buskirk  (W.  Va.),  p.  317,  vol.  39  (16  R  R  R). 
Petitioner,  where  a  witness  had  stated  the  elements  of  damages 

to  land  not  taken,   should   have   been   permitted   to   introduce 

evidence  in  reference  to  the  damages  that  would  be  sustained 

by  the  land  on  one  side  of  the  highway  separately  from  that 

on  the  other  side.     Illinois.  I.  &  M.  Ry.  Co.  v.  Freeman  (111.), 

p.  360,  vol.  39  (16  R  R  R). 
Price  at  which  other  land  sold.     Chicago,  St.  L.  &  N.  O.  R.  Co. 

V.  Rottgering  (Ky.),  p.  340,  vol.  39  (16  R  R  R). 
Price  paid  by  railroad  for  land  not  similarly  situated.     Kakeldy 

V.    Columbia    &    P.    a    R.    Co.    (Wash.),    p.    480,    vol.    40    (17 

R  R  R). 
Price  paid  fof  the  land  by   defendant  as  evidence  of  jts  value. 

Guyandotte  Valley  Ry.   Co.  v.  Buskirk  (W.  Va.),  p.  317,  vol. 

39  (16  R  R  R). 
Qualification  of  witnesses  to  testify  as  experts  as  to  the  value 

of  the  property,  in  proceeding  to  condemn  land  occupied  as  a 

railway    freight   terminal.      Sanitary    Dist.   v.    Pittsburgh,    etc., 

Ry.  Co.  (111.),  p.  145,  vol.  43   (20  R  R  R). 
Question  whether  the  cutting  of  certain  ditches  was   necessary 

for  the  construction  of  the  roadbed  was  a  proper  subject  for 

expert  testimony.     Guinn  v,  Iowa  &  St.  L.  R.  Co.  (Iowa),  p. 

710,  vol.  37  (14  R  R  R). 
Tax  list  inadmissible  to  show  value  of  land.     Suffolk  &  C.  Ry. 

Co.  V.  West  End  L.   &  I.  Co.   (N.   Car.),  p.  602,  vol.  38   (15 

R  R  R). 
Where  witness  had  stated  the  elements  of  damages  to  land  not 

taken,   as   a  basis   for   the   opinion   he    had   expressed,    it   was 

proper  to  exclude  a  cross-qpestion  asking  him  why  he  stated 

that  the  damage  was  $50  an  acre,  rather  than  $40,  $60,  or  $75. 

Illinois.  I.  &  M.  Ry.  Co.  v.  Freeman  (111.),  p.  360,  vol.  39   (16 

R  R  R). 
Value  of  land,  admissibility  of  evidence  to  show.     Suffolk  &  C. 

Ry.  Co.  V.  West  End  L.  &  I.  Co.  (N.  Car.),  p.  602.  vol.  38  (15 

R  R  R). 
Whether  questions  of  can  be  considered  on  appeal.     Detroit  & 

T.  S.  L.  R.  Co.  V.  Campbell  (Mich.),  p.  482,  vol.  42  (19  R  R  R). 
Exclusive  privileges .  not  conferred  by  statute  authorizing  railroad 
to   condemn    stock   of   another    company.      New    York,    etc.,    R. 
Co.  V.  Offeld  (Conn.),  p.  76,  vol.  38  (15  R  R  R). 
Failure  to  file  transcript  and  pay  docket  fees  where  appeal  from 
award,   waiver  of  compliance  with    statutory   requirements.     Si- 
mons V.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  p.  469,  vol.  40  (17 
R  R  R). 
If  under  Mich.  Comp.  Laws,  §  6232,  a  map  of  proposed  route  is 
essential    in    condemnation    proceedings,    one    showing    route    of 
proposed  road,  but  not  the  land  to  be  devoted  to  right  of  way, 
is   sufficient.     Detroit   &  T.   S.   L.   R.   Co.  v.   Campbell    (Mich.), 
p.  482.  vol.  42  (19  R  R  R). 
Improper  to  call  jury's  attention   to   the   fact   that   the   land   was 
being  taken  against   the  will   of  the  owners.     Illinois,   I.   &   M. 
Ry.  Co.  V.  Easterbrook  (111.),  p.  337,  vol.  39  (16  R  R  R). 
It  could  not  be  contended  that  court   did   not  leave   to  jury   the 
determination  of  amount  of  land  to  be  taken.     Collier  v.  Union 
Ry.  Co.  (Tenn.),  p.  426,  vol.  40  (17  R  R  R). 
Judgment  awarding  permanent  damages  to  land  owner  for  unau- 
thorized  appropriation   by   telegraph    company   of   right    of   way 
confers    same   rights   as   condemnation.      Phillips   v.    Postal    Tel. 
Cable  Co.  (N.  Car.),  p.  147,  vol.  28  (5  R  R  R). 
Judgment  not  subject  to  collateral  attack.     Davidson  v.  Texas  & 
N.  O.  R.  Co.  (Tex.),  p.  660,  vol.  25  (2  R  R  R). 
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Jurisdiction  of  an  appeal  from  an  award  of  a  sheriff's  jury  in 
condemnation  proceeding,  under  certain  statutes  of  Iowa,  how 
conferred.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  p. 
469,  vol.  4Q  (17  R  R  R). 

Jurisdiction  to  review  proceedinjjs  where  railroad  right  of  way 
has  been  condemned  by  another  company,  construction  of  con- 
stitution of  Washinjrton.  Seattle  &  M.  R.  Co.  v,  Bellingham 
Bay  &  E.  R.  Co.  (Wash.),  p.  160,  vol.  28  (5  R  R  R). 

Jurors,  right  to  challenge,  under  Illinois  statute,  as  affected  by 
fact  that  each  of  several  persons  has  an  undivided  interest  in 
the  land.  Illinois,  I.  &  M.  Ry.  Co.  v.  Freeman  (111.),  p.  360, 
vol.  39  (16  R  R  R). 

Liability  of  purchaser  of  railroad  property  to  owner,  who  was 
entitled  to  lien  on  right  of  way.  Southern  Ry.  Co.  v.  Gregg 
(Va.).  p.  808,  vol.  29  (6  R  R  R). 

Mich.  Comp.  Laws,  §  6232,  contemplates  that  one  jury  shall  de- 
termine in  one  proceeding  questions  relating  to  condemnation 
by  railroad  company  of  lands  of  different  persons  in  a  locality. 
Detroit  &  T.  S.  L.  R.  Co.  v,  Campbell  (Mich.),  p.  482,  vol.  42  (19 
R  R  R). 

Necessity  of  street  crossing  over  railroad  right  of  way.  St.  Louis 
&  S.  F.  R.  Co.  V.  City  of  Fayetteville  (Ark.),  p.  385,  vol.  .40  (17 
R  R  R). 

New  trial,  effect  of  granting  was  to  ^et  aside  verdict  in  toto,  in- 
cluding a  special  finding  as  to  the  necessity  of  an  overhead  cross- 
ing. St.  Louis  &  S.  F.  R.  Co.  v.  City  of  Fayetteville  (Ark.),  p- 
385.  vol.  40  (17  R  R  R). 

Notice  to  defendant  of  collateral  attack  upon  condemnation  pro- 
ceedings before  county  court.  Chesapeake  &  W.  R.  Co.  r. 
Washington,  C.  &  St.  L.  Ry.  Co.  (Va.),  p.  444,  vol.  26  (3  R  R  R). 

One  whose  property  is  taken  by  condemnation  proceedings  is  not 
deprived  thereof  without  due  process  of  law.  New  York,  etc., 
R.  Co.  V.  Offeld  (Conn.),  p.  76,  vol.  38  (15  R  R  R). 

Original  jurisdiction  of  federal  circuit  court  of  proceedings  under 
Ky.  Stat.,  §§  835-839,  where  diversity  of  citizenship.  Madison- 
ville  Trac.  Co.  v.  Saint  Bernard  M.  Co.  (U.  S.),  p.  99,  vol.  38  (15 
R  R  R). 

Owner  of  fee  has  no  concurrent  right  of  possession  with  railroad 
of  land  condemned  and  in  use  for  water  station.  Dillon  v. 
Kansas  City,  etc.,  R.  Co.  (Kan.),  p.  445,  vol.  33  (7  R  R  R). 

Owner  of  fee,  when  not  a  party  to  proceeding,  not  affected  by 
judgment  of  condemnation  against  railroad  company  conferring 
right  of  way  upon  telegraph  company.  Phillips  v.  Postal  Tel. 
Cable  Co.  (N.  Car.),  p.  147,  vol.  28  (5  R  R  R). 

Owner  of  property  sought  to  be  taken  has  right  to  have  issues  he 
has  raised  tried  before  jury  legally  qualified.  Louisville  &  A 
Ry.  Co.  V.  Moseley  (La.),  p.  602,  vol.  42  (19  R  R  R). 

Owner's  lien  on  property  condemned  enforceable  in  equity.  South- 
ern Ry.  Co.  V.  Gregg  (Va.),  p.  808,  vol.  29  (6  R  R  R). 

Ownership  of  land  an  issue  to  be  determined  before  jury  is  im- 
paneled to  assess  damages.  Chicago  &  M.  Electric  R.  Co.  v. 
Diver  (111.),  p.  346,  vol.  39  (16  R  R  R). 

Parties  in  proceeding  to  condemn  land  acquired  from  state.  State 
V.  Superior  Court  of  King  County  (Wash.),  p.  929,  vol.  30  (7 
R  R  R). 

People  not  entitled  to  intervene  to  determine  whether  the  railroad 
company  forfeited  its  franchise  and  right  to  such  right  of  way. 
Denver  Power  &  Irrigation  Co.  v.  Denver,  etc.,  R.  Co.  (Colo.), 
p.  822,  vol.  27  (4  R  R  R). 

Petitioner  must  ascertain  title  to  the  land  before  commencing  con- 
demnation proceedings,  and  name  owner  in  petition;  and,  if 
the  title  is  less  than  the  fee  simple,  it  should  be  so  stated. 
Sanitary  Dist.  v.  Pittsburgh,  etc.,  Ry.  Co.  (111.),  p.  145.  vol.  43  (20 
R  R  R). 
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Petition  must  name  true  owner  of  land,  and  he  is  not  required 

to  prove  title.     Chicago  &  M.  Electric  R.  Co.  v.  Diver  (111.),  p. 

346,  vol.  39  (16  R  R  R). 
Petition  to  have  land  condemned  for  telcRraph  line  not  insufficient 

for  failing  to  allege  that  Jine  was  public  property.     Union  Pac. 

R.  Co.  V.  Colorado  Postal  Tel.  Cable  Co.  (Colo.),  p.  349,  vol.  28  (5 

R  R  R). 
Police  power  not  limitation  of  power  of  eminent  domain.     Yazoo 

&  M.  V.  R.  Co.  V.  Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 
Power   to  condemn  property,   application   of   Shannon's   Code,   §§ 

2414-2425.     Collier  v.  Union  Ry.  Co.   (Tenn.),  p.  426,  vol.  40  (17 

R  R  R). 
Presumption  of  validity  of  proceedings  from  lapse  of  time.    Roberts 

V.  Sioux  City  &  P.  R.  Co.  (Neb.),  p.  32,  vol.  37  (14  R  R  R). 
Property  acquired  and   held  by  railroad  company  in  anticipation 

of  future  needs,  right  of  another  company  to  condemn  for  rail- 
.  road   purposes.     Atlanta,   etc.,   R.   Co.   v,   Atlanta,   etc.,   R.    Co. 

(Ga.),  p.  680,  vol.  41  (18  R  R  R). 
Property  sought  to  be  condemned  by  street  railway  in  a  street, 

within  statute   of  Washington,  although   it  had  been  dedicated. 

State  ex  rel.  Smith  v.  Superior  Court  of  Kent  County  (Wash.), 

p.  7§2,  vol.  28  (5  R  R  R). 

Property  Subject  to. 

Attempted  condemnation  of  land  of  another  railroad  company 
void  as  an  entity  because  part  of  land  was  in  actual  and  nec- 
essary use  for  railway  purposes.  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Kansas  City,  M.  &  O.  Ry.  Co.  (Kan.),  p.  894,  vol.  31  (8 
R  R  R). 

Burden  of  proving  that  use  of  railroad  right  of  way  for  tele- 
graph line  will  not  interfere  with  railroad  uses,  construction  of 
Ohio  statute.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Ohio 
Postal  Telegraph  Cable  Co.  (Ohio),  p.  251,  vol.  35  (12  R  R  R). 

Condemnation  of  certain  land  of  another  railroad  company  for 
the  purpose  of  laying  an  additional  track,  to  be  operated,  in 
conjunction  with  the  existing  track,  as  a  double-track  railroad, 
did  not  violate  111.  Const.  1870,  art.  11,  §  11,  forbidding  a 
railroad  from  owning  a  parallel  or  competing  line.  Chicago, 
etc..  R.  Co.  V.  Chicago,  etc.,  Ry.  Co.  (Ill),  p.  722,  vol.  37  (14 
R  R  R). 

Condemnation  of  stock  in  another  railroad,  that  company  has 
charter  pow^r  to  do  all  that  it  proposes  by  means  as  advan- 
tagous  to  the  public,  as  by  the  acquisition  of  such  stock,  is  no 
defense  to  an  application  by  the  railroad  to  condemn  such 
stock.  New  York,  N.  H.  &  H.  R.  Co.  v.  Offield  (Conn.),  p. 
312.  vol.  39  (16  R  R  R). 

In  proceedings  to  condemn  land  of  another  railroad  company, 
the  question  whether  the  strip  sought  to  be  taken  is  necessary 
for  the  present  or  immediate  future  uses  of  the  company 
owning  it,  for  railroad  purpose^  so  as  not  to  be  subject  to 
condemnation,  is  one  of  fact.  Chicago,  etc.,  R.  Co.  v.  Chicago, 
etc.,  Ry.  Co.  (111.),  p.  722,  vol.  37  (14  R.R  R). 

Land  not  needed  for  railroad  purposes  may  be  condemned  for 
another  public  use.  Denver  Power  &  Irrigation  Co.  v.  Denver, 
etc.,  R.  Co.  (Colo.),  p.  822,  vol.  27  (4  R  R  R). 

Land  of  another  railroad,  sought  to  be  condemned,  was  not 
necessary  for  the  railroad  purposes  of  the  former  company. 
Chicago,  etc.,  R.  Co.  v.  Chicago,  etc.,  Ry.  Co.  (111.),  p.  722, 
vol.  37  (14  R  R  R). 

N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  empowering  a  majority 
of  the  stockholders  of  certain  railways  to  consolidate  with 
other  companies  and  providing  for  assessing  and  paying  the 
value  of  the  dissenting  stock,  is  an  exercise  of  the  power  of 


490  GENERAL  INDEX 

EMINENT  DOMAIN— Continued. 

eminent  domain.     Spencer  v.  Seaboard  Air  Line  Ry.  Co.  (X. 
Car.),  p.  656,  vol.  38  (15  R  R  R). 

No  sufficient  reason  appeared  for  reversing  the  judg^^ent  refusinj? 
to  srrant  injunction  to  prevent  a  certain  railroad  from  con- 
demning certain  railroad  property  of  another  company.  At- 
lanta, etc.,  R.  Co.  V.  Atlanta,  etc.,  R.  Co.  (Ga.),  p.  680,  vol.  41 
(18  R  R  R). 

Obligations  of  contract  not  impaired  by  statute  authorizing  rail- 
road to  condemn  stock  of  another  company.  New  York,  etc., 
R.  Co.  V.  Offield  (Conn.),  p.  76,  vol.  38  (15  R  R  R). 

Power  of  railroad  to  condemn  land  purchased  by  another  rail- 
road, as  aflPected  by  earlier  location  of  former's  road.  Chesa- 
peake &  O.  Ry.  Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  p.  412, 
vol.  42  (19  R  R  R). 

Power  to  condemn  land,  conferred  by  Va.  Code  1887,  §  1095, 
which  authorizes  the  crossing  of  railroad  tracks  by  a  highway, 
is  insufficient  to  authorize  the  condemnation  for  highway  pur- 
poses of  property  purchased  by  a  railroad  for  station  grounds 
and  yards.  Richmond,  F.  &  P.  R.  Co.  v.  Johnston  (Va.),  p. 
420,  vol.  40  (17  R  R  R). 

Property  which  will  be  needed  by  a  company  for  railroad  pur- 
poses in  the  future,  right  of  another  railroad  to  cpndcmn. 
Atlanta,  etc.,  R.  Co.  v.  Atlanta,  etc.,  R.  Co.  (Ga.),  p.  680,  vol. 
41  (17  R  R  R). 

Railroad  authorized  by  section  1359.  Kan.  Gen.  St.  1901,  to 
condemn  lands  not  connected  with  its  right  of  wav  for  a 
water  station.  Dillon  v.  Kansas  City,  etc.,  R.  Co.  (Kan.),  p. 
445,  vol.  33  (10  R  R  R). 

Railroad  company  cannot  condemn  longitudinally  the  right  of 
way  of  another  railroad  company  of  the  width  of  100  feet, 
authorized  by  a  certain  statute  but  may  condemn  a  strip  ad- 
joining the  statutory  right  of  way.  Chicago,  etc.,  R.  Co.  i'. 
C!hicago,  etc.,  Ry.  Co.  (111.),  p.  722,  vol.  37  (14  R  R  R). 

Railroad  right  of  way  for  reservoir  site  for  private  water  com- 
pany. Denver  Power  &  Irrigation  Co.  v.  Denver,  etc.,  R.  Co. 
(Colo.),  p.  822,  vol.  27   (4  R  R  R). 

Railroad's  ri'^ht  to  exercise  discretion  ps  to  land  to  be  con- 
demned. Zircle  v.  Southern  Ry.  Co.  (Va.),  p.  861,  vol.  32  (9 
R  R  R). 

Right  of  railroad  to  condemn  land  of  another  railroad  company 
not  in  actual  and  necessary  use  for  railway  purposes.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Kansas  City,  M.  &  O.  Ry.  Co. 
(Kan.),  p.  509,  vol.  30  (7  R  R  R). 

Right  of  railroad  to  condemn  property  of  another  railroad  com- 
pany. Atlanta,  etc..  R.  Co.  v.  Atlanta,  etc.,  R.  Co.  (Ga.),  p. 
680,  vol.  41  (18  R  R  R). 

Right  of  telegraph  companies  to  enter  on  railroad  right  of  way. 
under  federal  statute  conferring  rights  upon  them  with  re- 
spect to  military  and  oost  roads.  Western  Union  Tel.  Co.  z: 
Pennsylvania  R.  Co.   (U.  S.),  p.  479,  vol.  38   (15  R  R  R). 

Right  of  telegraph  company  to  construct  its  line  over  railroad 
right  of  way  under  Mont,  statute.  Postal  Tel.  C^able  Co.  of 
Montana  v.  Oregon  Short  Line  R.  Co.  (Mont.),  p.  432,  vol. 
26  (3   R  R  R). 

Right  to  condemn  land  of  another  railroad  company.  Atchison, 
T.  &  S.  F.  Ry.  Co.  V.  Kansas  City,  M.  &  O.  Rv.  Co.  (Kan.), 
p.  894,  vol.  31  (8  R  R  R);  Chicago,  etc.,  R.  Co.  v.  Chicago, 
etc.,  Ry.  Co.   (111.),  p.  722.  vol.  37   (14  R  R  R). 

Right  to  condemn  railroad  land  for  right  of  way  of  telegraph 
company.  Union  Pac.  R.  Co.  v.  Colorado  Postal  Tel.  Cable 
Co.  (Colo.),  p.  349,  vol.  28  (5  R  R  R). 

Right  to  condemn  railroad  right  of  way  for  telegraph  line.  Ft. 
Worth  &  R.  G.  Ry.  Co.  v.  Southwestern  Telegraph  &  Tele- 
phone Co.  (Tex.),  p.  222,  vol.  29  (6  R  R  R). 
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Rififht  to  condemn  right  of  way  of  one  company  for  another. 
Seattle  &  M.  R.  Co.  v.  Bellinj?ham  Bay  &  E.  R.  Co.  (Wash.), 
p.  160,  vol.  28  (5  R  R  R). 

Right  to  condemn  tide  land.  State  v.  Superior  Court  of  King 
County  (Wash.),  p.  929,  vol.  30  (7  R  R  R). 

Right  to  construct  telegraph  lines  over  railroads'  right  of  way 
under  federal  statute.  Postal  Tel.  Cable  Co.  of  Montana  v. 
Oregon  Short  Line  R.  Co.  (Mont.),  p.  432,  vol.  26  (3  R  R  R). 

Sanitary  district,  under  111.  Laws  1889,  p.  128,  §  8,  has  power 
to  condemn  land  which  is  used  by  a  railroad  as  a  freight 
terminal.  Pittsburgh,  etc.,  Ry.  Co.  v.  Sanitary  Dist.  of  Chicago 
(111.),  p.  813,  vol.  41  (18  R  R  R). 

Stock  in  another  railroad,  constitutionality  of  statute  allowing 
railroad  company  holding  majority  of  stock  to  condemn  bal- 
ance where  refusal  to  sell.  New  York,  etc.,  R.  Co.  v.  Offield 
(Conn.),  p.  76.  vol.  38  (15  R  R  R). 

Public  Use. 

Acquisition  of  crossing  by  one*  railroad  over  another  involves  a 

taking   of   private    property   for\pubIic    use.      Wellsburg,    etc., 

R.  Co.  V.  Panhandle  Traction  Co.  (W.  Va.),  p.  631,  vol.  38  (15 

R  R  R). 
Authority  of  commission's  under  Colorado  statute  to  determine 

whether   taking  was   for   private   use.     Union    Pac.    R.    Co.   v. 

Colorado   Postal   Tel.    Cable   Co.    (Colo.),   p.   349,   vol.    28    (5 

R  R  R). 
Branch   lines,  exercise  of  power  of  acquiring  right  of  way  for 

as  a  declaration  by  company  that  they  are  to  be  open  to  the 

public   and  operated  as   a   public   way,   and   subject   to   public 

rights  and  control.    Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  p.  724, 

vol.  36  (13  R  R  R). 
Condition    which   makes   the   use   of   water   power   a   public    use 

must  exist  at  time  of  taking  under  right  of  eminent  domain. 

Avery  v.  Vermont  Electric  Co.  (Vt.),  p.  876,  vol.  30  (7  R  R  R). 
Construction  of  levee  along  bank  of  river.     Missouri,   etc.,   Ry. 

Co.  V.  Cambern  (Kan.),  p.  806,  vol.  29  (6  R  R  R). 
Court   must  presume   in   condemnation   proceedings   by   railroad 

that  it,  in  building  its  line  to  a  point  originally  fixed  upon  as 

a  terminus,    is  acting   for  the  purpose   of   serving  the   public. 

Central  of  Ga.  Ry.  Co.  v.  Union  Springs,  etc.,  Ry.  Co.  (Ala.), 

p.  820,  vol.  41  (18  R  R  R). 
Eating  houses   for  public  accqmmodation  for  a  public   purpose. 

Abraham  v.   Oregon   &  C.    R.   Co.    (Ore.),  p.   Ill,  vol.   28   (5 

R  R  R). 
Logging  roads,  statute  of  Washington  authorizing  condemnation 

of   land   for   unconstitutional.      Healy    Lumber    Co.    v.    Morris 

(Wash.),  p.  171,  vol.  35  (12  R  R  R). 
Power  to  condemn  right  of  way  for  branch  lines  to  accommodate 

private   enterprises.      Ulmer  v.    Lime    Rock    R.    Co.    (Me.),    p. 

724.  vol.  36  (13  R  R  R). 
Private  use,  land  for  logging  roads.    Healy  Lumber  Co.  v.  Morris 

(Wash.),  p.  171.  vol.  35  (12  R  R  R). 
Public  interest,  when  railroad  is  justified  in  condemning  balance 

of   stock   of   another   railroad   company.      New   York,    etc.,    R. 

Co.  V,  Offield  (Conn.),  p.  76,  vol.  38  (15  R  R  R). 
Public   purpose,   legislative   determination    subject   to   review   by 

courts.     Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  p.  724,  vol.  36  (13 

R  R  R). 
Public  purpose,  right  of  way  for  spur  track  to  private  property. 

Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  p.  724,  vol.  36  (13  R  R  R). 
Public    purposes,    branch    lines    to    accommodate    private    enter- 
prise.    Ulmer  v.  Lime  Rock  R.  Co.   (Me.),  p.  724,  vol.  36  (13 

R  R  R). 
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Public  purpose,  tests  applicable  to  branch  lines  to  accommodate 
private   enterprises.     Ulmer  v.    Lime    Rock   R.    Co.    (Me.),  P- 
724,  vol.  36  (13  R  R  R). 
Public  use,  presumption  of  not  raised  by  fact  that  condemnation 
is  authorized  by  statute,  under  Wash.  Const.,  art.  1,  §  16.    Healy 
Lumber  Co.  v.  Morris  (Wash.),  p.  171,  vol.  35  (12  R  R  R). 
Railroad  right  of  way  for  reservoir  site  for  private  water  com- 
pany.    Denver  Power  &  Irrigation  Co.  v.  Denver,  etc.',  R.  Co. 
(Colo.),  p.  822,  vol.  27  (4  R  R  R). 
Right  of  defendant  to  raise   question.     New   Orleans  Terminal 

Co.  V,  Teller  (La.),  p.  65,  vol.  38  (15  R  R  R). 
Right  of  way  for  railroad  to  mine  may  be  a  public  way  though 
it   cannot   be   used   by   public   for    travel   except   by   railway's 
cars.     Morrison  v.  Thistle  Coal  Co.  (Iowa),  p.  462,  vol.  30  (7 
R  R  R). 
Spur  tracks  to  private  industrial  enterprise.     Zircle  v.  Southern 

Ry.  Co.  (Va.),  p.  861,  vol.  32  (9  R  R  R). 
Sufficiency   of   evidence   to   show   that   land   sought   to   be  con- 
demned for  telegraph  line,  by  foreign  corporation,  was  desired 
for  private  use.     Union   Pac.   R.   Co.  v,  Colorado  Postal  Tel. 
Cable  Co.  (Colo.),  p.  349,  vol.  28  (5  R  R  R). 
Switch   track,   although   only  a   limited  number   of  persons  will 
have   occasion   to  use   it,   is   a  public   use.     Stockdale   t/.   Rio 
Grande  Western  Ry.  Co.  (IJtah),  p.  627,  vol.  35  (12  R  R  R). 
That  condemnation  by  a  railrc^d  company  of  the  few  shares  of 
stock  of  another  railroad  company  which  it  does  not  already 
own  may  be  for  a  private  use  is  prevented  by  the   formers 
charter,  by  the  terms  of  which   such  acquisition  will  work  a 
merger  of  the  stock  and  franchises  of  the  other  company  in 
those  of  its  own.     New  York,  etc.,  R.  Co.  v.  Oflield  (Conn.), 
p.  76,  vol.  38  (15  R  R  R). 
Waiver  of  right  to  question  whether  taking  was  for  public  use. 
Union  Pac.  R.  Co.  v.  Colorado  Postal  Tel.  Cable  Co.  (Colo.), 
p.  349,  vol.  28  (5  R  R  R). 
Whether   water   power   for    public    benefit.     Avery   v.   Vermont 
Electric  Co.  (Vt),  p.  876,  vol.  30  (7  R  R  R). 
Quaere:    When  one   internal  improvement  company  has  been  er- 
roneously  adjudged   to   have    right   to   condemn   atid   take  land 
belonging  to  another  such  company,  may  plaintiff  be  stayed  from 
taking   possession    thereof    by    order   of     supersedeas    or   other 
process?     Chesapeake  &  O.  Ry.  Co.  vJ  Deepwater  Ry.  Co.  (W. 
Va.),  p.  412.  vol.  42  (19  R  R  R). 
Question  as  to  whether  land  was  public  property  cannot  be  liti- 
gated  in   supplementary   proceedings   to   pay   judgment.     South 
Chicago  City  Ry.  Co.  v.  City  of  Chicago  (111.),  p.  484,  vol.  26  (3 
R  R  R). 
Railroad  company's  right  to  injunction  against  dispossession  prior 
to  its  exercise   of  right  to  condemn.     Winslow  v,  Baltimore  & 
Ohio  R.  Co.  (U.  S.),  p.  792,  vol.  29  (6  R  R  R). 
Railroad  company  which  purchased  from  another  company  a  right 
of  way  25   feet   in  width,   on   which  a  railroad  track  was  con- 
structed,  has   the   power   to  locate   an  additional    track  on  land 
adjacent  to  the  right  of  way,  and  may  for  that  purpose  condemn 
an  additional  strip.     Chicago,  etc.,   R.  Co.  v.  C5hicago,  etc.,  Ry- 
Co.  (111.),  p.  722,  vol.  37  (14  R  R  R). 
Record  in  condemiiation  proceeding  must  show  some  issue  on  the 
question   to  justify   decision   as   to   title   to   the   land.     Sanitary 
Dist.  v.  Pittsburgh,  etc..  Ry.  Co.  (111.),  p.  145,  vol.  43  (20  R  R  R). 
Remedies  where  unlawful  appropriation  of  right  of  way  by  tele- 
graph  company,  under   statutes   of  North   Carolina.     Phillips  v. 
Postal  Tel.  Cable  Co.  (N.  Car.),  p.  147,  vol.  28  (5  R  R  R). 
Review  by   certiorari.     State  ex  rel.   Smith  v.  Superior   Court  of 
King  County  (Wash.),  p.  762,  vol.  28  (5  R  R  R). 
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Right  of  citizen,  whose  interest  in  public  park  differs  only  in  de- 
gree from  that  of  other  residents  of  city,  to  enjoin  condemnation 
of  it  for   railroad  station.     Mason  v.  South   Bound   R.   Co.    (S. 

Car.),  p.  338,  vol.  28  (6  R  R  R). 
Right  of  individual  to  institute  condemnation  proceedings  in  name 
of  railroad.     Detroit  &  T.  S.  L.  R.  Co.  v,  Campbell  (Mich.),  p. 
482.  vol.  42   (19  R  R  R). 
Right  of  railroad  in  possession  of  land  under  defective  condemna- 
tion   proceedings    to    remove    improvements.      Illinois    Cent.    R. 

Co.  V,  Hoskins  .(Miss.),  p.  469,  vol.  27  (4  R  R  R). 
Right    of   subsequent    purchasers    of    land    where    there    has    been 
unlawful  appropriation  of  right  of  way  by  telegraph  company. 

Phillips  V.   Postal  Tel.  Cable  Co.    (N.   Car.),   p.   147,  vol.   28   (5 

R  R  R). 
Right  should  not  be  so  abridged  as  to  interfere  with  development 

of  enterprises  of  a  public  nature.     Ulmer  v.  Lime  Rock  R.   Co. 

(Me.),  p.  724,  vol.  36  (13  R  R  R). 
Rights  of  parties  to  condemnation  proceedings  date  from  time  of 

filing  of  petition.    Dowie  v.  Chicago,  W.  &  N.  S.  Ry.  Co.  (111.), 

p.  391.  vol.  40  (17  R  R  R). 
Right    to    question    necessity    of    taking   after    lapse    of    50    years. 

Drouin  v,  Boston  &  M.  R.  Co.  (Vt.),  p.  457,  vol.  27  (4  R  R  R). 
Statute    governing    supplementary    proceedings    to    pay   judgment. 

South   Chicago   City   Ry.   Co.  v.   City  of   Chicago   (111.),   p.  484, 

vol.  26  (3  R  R  R). 
Sufficiency  of  application  for  certiorari,  praying  for  review  of  pro- 
ceedings under  which  railroad  right  of  way  has  been  condemned 

by  another   company,   construction   of  Washington   constitution. 

Seattle  &  M.  R.  Co.  v.  Bellirfgham  Bay  &  E.  R.  Co.   (Wash.), 

p.  160,  vol.  28  (5  R  R  R). 
Summary  proceedings  to  condemn  land  by  internal  improvement 

company  before  rights  over  fund  paid  into  court  are  determined. 

Chesapeake  &  W.  R.  Co.  v.  Washington,  C.  &  St.   L.  Ry.   Co. 

(Va.),  p.  444,  vol.  26  (3  R  R  R). 
Superior   court  of  Washington   has  jurisdiction   of  proceeding  by 

street  railway  for  condemnation  for  right  of  way.     State  ex  rel. 

Smith  V.  Superior  Court  of  King  County  (Wash.),  p.  762,  vol.  28 

(5  R  R  R). 
The  question  of  the  necessity,  propriety,  or  expediency  of  report- 
ing to  the   exercise   of  the   power   of   eminent   domain,   in   the 

absence   of    constitutional    or    statutorv   provisions    to    the   con- 
trary, is  legislative  and  not  judicial.     Zircle  v.  Southern  Ry.  Co. 

(Va.).  p.  861.  vol.  32  (9  R  R  R). 
Threatened  injury  to  property,  remedy  under  Utah  Const.,  art.  1, 

S  22.    Stockdale  v.  Rio  Grande  Western  Ry.  Co.  (Utah),  p.  5«7, 

vol.  35  (12  R  R  R). 
Time  of  removal  to  federal  court  of  proceeding  under  Ky.   Stat., 

$S    835-839.      Madisonville   Trac.    Co.    v.    Saint    Bernard    M.    Co. 

(U.  S.),  p.  99,  vol.  38  (15  R  R  R). 

Title  Acquired. 

Extent  of  easement  acquired  where  railroad  right  of  way  is 
condemned  for  purposes  of  telegraph  line.  Atlantic  Coast  Line 
R.  Co.  V.  Postal  Telegraph  Cable  Co.  (Ga.),  p.  643,  vol.  37  (14 
R  R  R). 

Minerals  and  oils,  railroad  acquires  no  title  to  by  condemning 
land  for  right  of  way.  Southern  Pac.  R.  Co.  v.  San  Francisco 
Sav.  Union  (Cal.),  p.  709,  vol.  39  (16  R  R  R). 

Rights  acquired  under  proceedings  by  city  to  condemn  a  street 
crossing  over  railroad  right  of  way.  St.  Louis  &  S.  F.  R.  Co. 
V.  City  of  Fayetteville  (Ark.),  p.  385,  vol.  40  (17  R  R  R). 

Telegraph  company  acquires  only  an  easement  in  the  right  of 
way.  of  a  railroad  company  condemned  for  the  purposes  of  a 
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telegraph  line.  Atlantic  Coast  Line  R.  Co.  v.  Postal  Telegraph 
Cable  Co.  (Ga.),  p.  643,  vol.  37  (14  R  R  R). 
Title  acquired  by  condemnation  proceedinfj^s  under  statutes  of 
Ohio.  Newton  v.  Manufacturers'  Ry.  Co.  (C.  C.  A.),  p.  739. 
vol.  28  (5  R  R  R). 
Title  acquired  by  telegraph  company  condemning  right  of  way 
for  its  line.  Union  Pac.  R.  Co.  v.  Colorado  Postal  Tel.  Cable 
Co.   (Colo.),  p.  349,  vol.  28   (5  R  R  R). 

Under  certain  sections  of  West  Virginia  Code  of  1887,  alleged 
owners  of  land  sought  to  be  condemned  for  railroad  right  of 
way  were  not  entitled  to  have  proceedings  stayed  pending  suit  in 
equity  between  such  alleged  owners  involving  title  to  the  land. 
Richmond  &  P.  Electric  Co.  v.  Seaboard  Air  Line  Ry.  (Va.), 
p.  354,  vol.  39  (16  R  R  R). 

Under  Kurd's  Rev.  St.  1903,  p.  908,  c.  47,  §  2,  it  is  not  necessary 
to  the  jurisdiction  of  the  court  that  all  persons  interested  in 
the  property  be  made  parties.  Dowie  v.  Chicago,  W.  &  X.  S. 
Ry.   Co.   (111.),  p.  391,  vol.   40   (17  R  R  R). 

When  question  of  necessity  for  water  station  is  not  open  for 
future  liti(ration.  Dillon  v.  Kansas  City,  etc.,  R.  Co.  (Kan.),  p. 
445,  vol.  33  (10  R  R  R). 

Where  clerk  delayed  filing  papers  in  condemnation  proceeding?? 
the  filing  was  held  to  relate  back  to  the  date  when  papers  were 
given  to  the  clerk.  Dowie  v,  Chicago,  W.  &  N.  S.  Ry.  Co. 
(111.),  p.  391.  vol.  40  (17  R  R  R). 

Where  defendant's  residence  was  situated  on  the  corner  of  two 
streets,  he  was  not  entitled  to  compensation  from  the  condemn- 
ing road  because  the  other  road  was  compelled  to  stop  its  trains 
in  front  of  defendant's  residence,  and  to  give  signals  as  re- 
quired by  the  statutes  in  relation  to  the  intersections  of  railroads. 
Bracey  v,  St.  Louis,  etc.,  R.  Co.  (Ark.),  p.  827,  vol.  43  (20 
R  R  R). 

Where,  in  condemnation  proceedings,  the  court  failed  to  award 
writs  of  possession  at  the  term  at  which  the  decree  was  entered, 
it  could  issue  writs  at  a  subsequent  term.  Collier  v.  Union  Ry. 
Co.  (Tenn.),  p.  426,  vol.  40  (17  R  R  R). 

Where,  in  condemnation  proceedings,  the  only  questions  of  fact 
were  tried  by  the  jury,  and  such  questions  were  raised  by  ex- 
ceptions filed  by  defendants  to  the  report  of  the  commissioners, 
the  burden  of  proof  was  on  defendants.  Chicago,  St.  L.  &  N- 
O.  R.  Co.  V.  Rottgering  (Ky.),  p.  340,  vol.  39  (16  R  R  R). 

Where  lower  court,  in  condemnation  proceedings,  has  lost  the 
power  to  issue  writs  of  possession  by  lapse  of  time  the  Supreme 
Court  will  issue  such  writs,  or  remand  the  cause  to  the  court 
below  for  that  purpose.  Collier  v.  Union  Ry.  Co.  (Tenn.).  p. 
426.  vol.  40  (17  R  R  R). 

Where  petition  for  condemnation  of  land  is  defective  in  not  stating 
the  purpose  of  the  taking  or  the  manner  in  which  the  land  is  \o 
be  used,  the  proper  method  of  taking  advantage  of  the  defect  is 
by  demurrer.  Pittsburg,  etc.,  Ry.  Co.  v.  Sanitary  Dist.  of  Chi- 
cago (111.),  p.  813,  vol.  41   (18  R  R  R). 

Where  railroad  had  entered  into  possession  of  the  land,  pending 
its  proceedings  to  condemn  it,  upon  reversing  judgment  in  its 
favor  and  ascertaining  that  its  action  cannot  be  maintained,  ap- 
pellate court  will  order  restitution  to  landowner  of  possession 
of  the  premises,  and  remand  case,  with  leave  to  plaintiff  in  error 
to  sue  out  writ  of  possession,  and  direct  dismissal  of  the  action 
with  costs,  after  the  effectuation  of  such  restitution.  Chesapeake 
&  O.  Ry.  Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  p.  412,  vol.  42  (19 
R  R  R). 

Where  railroad,  in  the  condemnation  of  land  for  right  of  way,  fails 
to  proceed  in  conformity  with  its  legal  power,  all  its  acts  on  the 
land  are  trespasses,  for  which  it  is  liable.  Illinois  Cent.  R.  Co. 
V.  Hoskins  (Miss.),  p.  469,  vol.  27  (4  R  R  R). 
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Whether  ris:ht  of  way  was  condemned,  question  for  jury.     Bassett 

V.  Pennsylvania  Co.  (Pa.),  p.  522,  vol.  25  (2  R  R  R). 
Who  are  proper  parties   in  condemnation  proceedings.     Davidson 

V.  Texas  &  N.  O.  R.  Co.  (Tex.),  p.  660,  vol.  25  (2  R  R  R). 
Who  May  Condemn. 

Act  of  railroad  in  improperly  occupying  highway  immaterial   in 
condemnation  proceedings  against  private  property.     Collier  v. 
Union  Ry.  Co.  (Tenn.),  p.  426,  vol.  40  (17  R  R  R). 
Effect   of   existence   of   receivership   on    right   of   corporation   to 
condemn  land.     Detroit  &  T.  S.  L.  R.  Co.  v.  Campbell  (Mich.), 
p.  482,  vol.  42  (19  R  R  R). 
Fact  that  railroad  seeking  to  condemn  property  through   a  city 
has  no  license  to  cross  or  traverse  the  streets  is  no  defense  to 
the  property  owner.     Dowie  v.  Chicago,  W.  &  N.  S.  Ry.  Co. 
(111.),  p.  391,  vol.  40  (17  R  R  R). 
Implied  authority  to  condejnn  right  to  cross  tracks  of  railroad 
to  connect  two  ends  of  a  street.     St.  Louis  &  S.  F.  R.  Co.  v. 
City  of  Fayetteville  (Ark.),  p.  385,  vol.  40  (17  R  R  R). 
Laws  1890  of  New  York,  c.  565,  do  not  permit  a  railroad  to  select 
a  new  terminus  in  an  adjoining  county,  seven  miles  from  its 
original  terminus,  extending  its  line  thereto,  where  such  change 
is  only  made  for  the  purpose  of  increasing  the  business  of  the 
road.     Greenwich    &  J.    Ry.    Co.   v.   Greenwich   &   S.    Electric 
.R.  R.  (N.  Y.),  p.  329,  vol.  28  (5  R  R  R). 
Power  of  town  to  require  railroads  to  make  crossings  does  not 
include  right  to  exercise  the  power  of  eminent  domain  for  the 
purpose  of  opening  streets  across  railroad  right  of  way.     Geor- 
gia R.  &  Banking  Co.  v.  Mayor,  etc.,  of  Town  of  Union  Point 
(Ga.).  p.  354,  vol.  36  (13  R  R  R). 
Question  as  to  right  of  telegraph  company  as  a  de  facto  cor- 
poration  to   exercise    power   of   eminent   domain   can   only   be 
raised  by  state.     Postal  Tel.  Cable  Co.  of  Montana  v.  Oregon 
Short  Line  R.  Co.  (Mont.),  p.  432,  vol.  26  (3  R  R  R). 
Right   of   de   facto   corporation   to   maintain    condemnation    pro- 
ceedings.    Detroit  &  T.  S.  L.  R.   Co.  xk  Campbell   (Mich.),  p. 
482.  vol.  42  (19  R  R  R). 
Right   of   lessor   railroad    to   condemn    land.      State   v.   Superior 

Court  of  King  County  (Wash.),  p.  929,  vol.  30  (7  R  R  R). 
Right  of  Southern  Kansas  Railroad  Company  to  condemn  land 
in  Indian  Territory  {or  turnouts  and  sidings.     Southern  Kan- 
sas Ry.  Co.  V.  Oklahoma  City  (Okla.),  p.  244,  vol.  29  (6  R  R  R). 
Right  of  telegraph  company  as  a  de  facto  corporation  to  exer- 
cise power  of  eminent  domain.     Postal  Tel.  Cable  Co.  of  Mon- 
tana V.  Oregon  Short  Line  R.  Co.   (Mont),  p.  432,  vol.  26  (3 
R  R  R). 
Right  to  condemn  land,  under  Code  of  Iowa,  §  2028.     Morrison 

V.  Thistle  C^oal  Qo,  (Iowa),  p.  462,  vol.  30  (7  R  R  R). 
Scope  of  judicial  inquiry  as  to  power  to  exercise  right  of  emi- 
nent domain  in  a  particular  instance.     Pittsburg,  etc.,  Ry.  Co. 
V,  Sanitary  Dist.  Chicago  (111.),  p.  813,  vol.  41  (18  R  R  R). 
Section  11  of  chapter  52,  Code  of  West  Virginia,  does  not  confer 
upon  courts  equity  jurisdiction  to  condemn  property  of  a  rail- 
road, turnpike,  or  canal   company  for  a  crossing  for  another 
railroad,  turnpike,  or  canal  company.     Wellsburg,  etc.,  R.  Co. 
V.  Panhandle  Traction  Co.  (W.  Va.),  p.  631,  vol.  38  (15  R  R  R). 
Terminal  railroads,  power  to  condemn  property.     Collier  v.  Un- 
ion Ry.  Co.  (Tenn.),' p.  426,  vol.  40  (17  R  R  R). 
That   certificate    of   incorporation   of   railroad    does    not   contain 
the  names  of  incorporators  who  signed  declaration  of  intention 
to  form  corporation  cannot  be  urged  to  defeat  condemnation 
proceedings,  although  Ala.  Code  1896,  §   1163,  empowers  rail- 
road to  condemn  land  "when  duly  organized."     Central  of  Ga. 
Ry.  Co.  V.  Union  Springs,  etc.,  Ry.  (Jo.  (Ala.),  p.  820,  vol.  41 
(18  R  R  R). 
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Where  railroad  projects  an  extension  as  a  continuance  of  its 
main  line  from  one  point  in  its  terminal  city  to  another  point 
in  such  city,  it  is  not  necessary  that  it  should  own  property  at 
the  latter  point  for  it  to  make  its  terminus  there  and  condemn 
land  in  that  vicinity.  Central  of  Ga.  Ry.  Co.  v.  Union  Springs, 
etc..  Ry.  Co.  (Ala.),  p.  820,  vol.  41  (18  R  R  R). 

EMINENT  DOMAIN  PROCEEDINGS. 

See  JUDGMENTS;  PLEADING. 

EMPLOYEES. 

See  CARRIERS  OF  PASSENGERS;  FELLOW  SERVANTS; 
LEASES  AND  RUNNING  POWERS;  LICENSEES;  MAS- 
TER AND  SERVANT;  SLEEPING  CAR  COMPANIES; 
TRESPASSERS;   TRIAL;  WITNESSES. 

EMPLOYERS'  LIABILITY  ACTS. 

See  DEATH  BY  WRONGFUL  ACT-  FELLOW  SERVANTS; 
INTERSTATE  COMMERCE;  LOGGING  RAILROADS; 
MASTER  AND  SERVANT;   NEGLIGENCE. 

Application  of  Statutes. 

Williams  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  p.  20,  vol.  32  (9  R  R  R). 

Alabama  statute  providinsr  action  for  injuries  to  employee  re- 
sulting: in  death  enforceable  in  Tennessee.  Whitlow  v.  Nash- 
ville, C.  &  St.  R.  Co.  (Tenn.),  p.  557,  vol.  38  (15  R  R  R). 

Alabama  statute,  providing:  action  for  injuries  to  employee  re; 
suiting  in  death,  not  a  penal  statute,  so  as  to  prevent  court  ot 
another  state  from  entertaining  actions  based  thereon.  Whit- 
low V,  Nashville,  C.  &  St.  L.  R.  Co.  (Tenn.),  p.  357,  vol.  3S 
(15  R  R  R). 

All  persons  divided  into  three  classes,  with  respect  to  liability 
for  nefrligence,  by  Pennsylvania  statute.  Keck  v.  Philadelphia 
&  R.  R.  Co.  (Pa.),  p.  541,  vol.  32  (9  R  R  R). 

Applicability  of  statute  affected  by  fact  that  street  railway  com- 
pany was  authorized  to  operate  steam  railroad.  Sams  r.  St. 
Louis  &  M.  R.  Co.  (Mo.),  p.  396.  vol.  31  (8  R  R  R). 

Application  of  act  embodied  in  Alabama  Code  1896,  c.  43.  North- 
ern Alabama  Ry.  Co.  v.  Mansell  (Ala.),  p.  186,  vol.  34  (11 
R  R  R). 

Application  of  Burns  Rev.  St.  1901,  §  7083,  Subd.  2.  Indianapolis 
&  G.  R.  T.  Co.  V.  Foreman  (Ind.),  p.  214,  vol.  34  (11  R  R  R) 

Application  of  Minnesota  statute  creating  liability  for  negligence 
of  fellow  servant.  Williams  v.  Northern  Lumber  Co.  (Minn.), 
p.  283,  vol.  25  (2  R  R  R). 

Application  of  provision  of  Mississippi  constitution  limiting  fel- 
low servant  doctrine.  Gulf  &  S.  I.  Ry.  Co.  v.  Bussy  (Miss.)r 
p.  537,  vol.  32  (9  R  R  R). 

Application  of  statute,  negligence  of  person  having  authority  to 
direct.  Southern  Indiana  Ry.  Co.  v.  Harrell  (Ind.),  p.  35,  vol. 
32  (9  R  R  R). 

Application  of  Wisconsin  statute  making  railroads  liable  for  in- 
juries to  servants  caused  by  negligence  of  other  emplovees. 
McKivergan  v.  Alexander  &  Edgar  Lumber  Co.  (Wis.),  p- 
372,  vol.  38  (15  R  R  R). 

Automatic  coupler  act  applicable  to  dining  car.  Johnson  f. 
Southern  Pacific  Co.  (U.  S.),  p.  274.  vol.  38  (15  R  R  R). 

Automatic  coupler  act  of  Michigan  does  not  require  the  placinif 
of  such  couplers  on  tenders  of  locomotives.  Blanchard  r.  De- 
troit &  M.  Ry.  Co.  (Mich.),  p.  591,  vol.  40  (17  R  R  R).  ' 

Automatic  coupler  act.  whether  carrier  was  engaged  in  inter- 
state commerce,  within  the  meaning  of  the  federal  safety 
appliance  act.  United  States  v.  Geddes  (C.  C.  A.),  p.  497,  vol. 
35  (12  R  R  R). 


GENKRAL   INDEX  497 

EMPLOYERS'  LIABILITY  ACTS— Continued. 

Automatic  couplers,  locomotives,  application  of  federal  statute. 
Johnson  v.  Southern  Pacific  Co.  (U.  S.),  p.  274,  vol.  38  (15 
R  R  R).  . 

Burden  of  provinj?  that  cars  were  beinj?  used  in  moving  inter- 
state commerce  where  they  were  not  furnished  with  automatic 
couplers,  as  required  by  act  of  congress.  Winkler  v.  Philadel- 
phia &  R.  Ry.  Co.  (Del.),  p.  361,  vol.  29  (6  R  R  R). 

Chartered  street  railway  company  a  railroad  company  within 
meaning  of  §§  2297  and  2323  of  Civ.  Code  of  Ga.  of  1895,  and, 
therefore,  liable  to  one  servant  for  injuries  inflicted  by  negli- 
gence of  fellow  servant.  Savannah,  etc.,  R.  Co.  v.  Williams 
(Ga.).  p.  279,  vol.  30  (7  R  R  R). 

Common  law  liability  not  enlarged  by  Indiana  statute,  but  re- 
stricted, so  that  injured  employee  could  not  recover  unless  he 
was  obeying  a  superior  at  the  time  of  his  injury.  Thacker  v. 
Chicago.  I.  &  L.  Ry.  Co.  (Ind.),  p.  772,  vol.  27  (4  R  R  R). 

Complaint  under  Ala.  Code  1896,  §  1749,  subsec.  5,  for  injuries  to 
servant  caused  by  his  being  struck  by  master's  locomotive, 
failing  to  charge  that  the  person  whose  negligence  was  com- 
plained of  was  in  charge  of  the  engine,  did  not  state  a  cause  of 
action  under  such  section.  Tennessee  CoaU  Iron  &  R.  Co.  v. 
Bridges  (Ala.),  p.  688,  vol.  42  (19  R  R  R). 

Complaint,  under  employers'  liability  act  of  Indiana,  in  alleging 
that  injured  engineer  had  been  in  the  employ  of  defendant 
continuously  for  twenty-seven  years,  did  not  show  any  such 
definite  agreement  with  the  parties  for  the  future  at  the  time 
such  act  went  into  effect,  as  would  warrant  the  claim  that  the 
contract  of  employment  had  been  impaired  thereby.  Pitts- 
burg, C.  C.  &  St.  L.  Ry.  Co.  v.  Lightheiser  (Ind.),  p.  176,  vol. 
41   (18  R  R  R). 

Danger  to  which  plaintiff  was  subjected  was  not  one  of  the 
hazards  peculiar  to  the  operation  of  a  railroad,  and  therefore 
was  not  within  section  2701  Minn.  Gen.  St.  1894.  Jemming  v. 
Great  Northern  Ry.  Co.  (Minn.),  p.  697,  vol.  42  (19  R  R  R). 

Dump  cars,  operating  as  "operating  railway,"  application  of  stat- 
ute. Mace  V.  H.  A.  Boedker  &  Co.  (Iowa),  p.  301,  vol.  40 
(17  R  R  R). 

Effect  of  fact  that  injury  occurred  in  Mexico  on  validity  of  con- 
tract exempting  railroad  from  liability  under  employers'  lia- 
bility act  of  Texas.  Mexican  Nat.  R.  Co.  v.  Jackson  (C  C. 
A.),  p.  259,  vol.  30  (7  R  R  R). 

Engineer  running  train  on  track  of .  another  company,  under 
permission  given  to  his  employer  to  use  such  road,  and  in- 
jured by  the  negligence  of  the  employees  of  the  other  com- 
pany, is  not  within  Pennsylvania  statute  providing  that  any 
person  who  sustains  injury  while  engaged  in  railroad  work 
about  any  train  of  a  company  of  which  he  is  not  an  employee 
shall  have  the  same  right  of  action  as  if  he  were  an  em- 
ployee. Keck  V.  Philadelphia  &  R.  R.  Co.  (Pa.),  p.  541,  vol. 
32  (9  R  R  R). 

Federal  automatic  coupler  act  has  no  bearing  in  an  action  for 
injuries  to  a  fireman  by  a  collision  in  a  railroad  yard,  where 
there  was  no  proof  that  the  engine  and  cars  in  collision  were 
used  in  interstate  commerce.  Rosney  v.  Erie  R.  Co.  (C.  C.  A.), 
p.  751,  vol.  39  (16  R  R  R). 

Federal  statute  applicable  where  injury  occurs  in  making  up  of 
train  for  the  purpose  of  moving  interstate  commerce.  Mobile, 
J.  &  K.  C.  R.  Co.  V.  Bromberg  (Ala.),  p.  823,  vol.  37  (14  R 
R  R). 

Fireman  in  temporarv  charge  of  engine  not  in  control  of  it. 
Louisville  &  N.  R.  Co.  v.  Goss  (Ala.),  p.  129,  vol.  32  (19  R  R). 

Foreign  car  used  as  passage  way  between  car  and  freight  depot 
was   a  part  of  master's  "ways,   works,   or   machinery,"  under 

ID-32 
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Massachusetts  statute.     Foster  v.  New  York,  X.  H.  &  H.  R. 
Co.  (Mass.),  p.  343,  vol.  37  (14  R  R  R). 

Freight  car  beinf?  taken  to  shop  for  repairs  was  not  within  Mass. 
Rev.  Laws,  c.  Ill,  §§  203,  209,  prohibiting^  railroad,  "in  moving 
traffic,"  from  hauling?  car  not  equipped  with  automatic  coupler. 
Taylor  v.  Boston  &  M.  R.  R.  (Mass.),  p.  397,  vol.  39  (16  R 
R  R). 

Hand  car  within  meaning!:  of  Texas  statute  providing  that  serv- 
ants shall  be  liable  for  damages  sustained  by  any  servant  or 
employee  while  engaged  in  the  work  of  operating  "cars,  loco- 
motives, or  trains"  by  reason  of  negligence  of  any  employee, 
whether  fellow  servant  or  not.  Texas  &  P.  Ry.  Co.  v.  Smith 
(C.   C.  A.),  p.  224,  vol.  26  (3  R  R  R). 

If  a  car  being  moved  has  come  from  a  point  out  of  the  state  it 
has  been  moving  interstate  commerce,  within  the  meaning  of 
act  of  congress  requiring  cars  to  be  equipped  with  automatic 
couplers.  Winkler  v.  Philadelphia  &  R.  Ry.  Co.  (Del.),  p.  361, 
vol.  29  (6  R  R  R). 

Liability  for  negligence  of  fellow  servant  in  operating  hand  car 
under   employers*   liability   act    of   Texas.     Perez   v.    San  An- 

*  tonio  &  A.  P,  Ry.  Co.  (Tex.),  p.  354,  vol.  25  (2  R  R  R). 

Liability  under  employers'  liability  act  of  Indiana  for  injury  to 
section  hand  caused  by  proper  orders  of  foreman  negligently 
performed.  Thacker  v.  Chicago,  I.  &  L.  Ry.  Co.  (Ind.),  p. 
772,  vol.  27  (4  R  R  R\ 

Locomotive  tender  as  a  car,  within  meaning  of  act  of  c  ingress 
requiring  cars  to  be  equipped  with  automatic  couplers.  Wink- 
ler V,  Philadelphia  &  R.  Ry.  Co.  (Del.),  p.  361,  vol  29  (6 
R  R  R). 

Missouri  Rev.  St.  1899,  §  2873,  is  not  applicable  to  street  rail- 
ways. Sams  V.  St.  Louis  &  M.  R.  Co.  (Mo.),  p.  396,  vol.  31 
(8  R  R  R). 

Operating  railway,  what  did  not  constitute.  Jemming  v.  Great 
Northern  Ry.  Co.  (Minn.),  p.  697,  vol.*  42  (19  R  R  R). 

Pleading.  Chicago,  I.  &  L.  Ry.  Co.  v.  Barnes  (Ind.),  p.  531,  vol 
37  (14  R  R  R). 

Railroad  work,  application  of  Wisconsin  statute.  Bain  v.  North- 
ern Pac.  Ry.  Co.  (Wis.),  p.  31,  vol.  35  (12  R  R  R). 

"Railroad  work."  fireman  throwing  out  waste  matter,  and  thereby 
injuring  section  man.  Swartz  v.  Great  Northern  Ry.  Co. 
(Minn.),  p.  790,  vol.  38  (15  R  R  R). 

Railroad  work,  unloading  rails  is.  Williams  v.  Iowa  Cent.  Ry. 
Co.   (Iowa),  p.  20,  vol.  32  (9  R  R  R). 

Right  to  recover  for  death  of  employee  caused  by  violation  of 
federal  automatic  coupler  act,  under  Alabama  statute.  Mobile, 
J.  &  R.  C.  R.  Co.  V.  Bromberg  (Ala.),  p.  823,  vol.  37  (14  R  R  R). 

Roundhouse  hostler  while  on  his  way  to  take  charge  of  locomo- 
tive was  not  engaged  in  work  of  operating  locomotives,  within 
meaning  of  Texas  employers'  liability  act.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Howard  (Tex.),  p.  175,  vol.  36  (13  R  R  K). 

Section  foreman  in  charge  of  hands  transferring  freight  was  a 
person  entrusted  with  superintendence  over  them,  within 
Massachusetts  statute.  Murphy  v.  New  York,  etc.,  R.  Co. 
(Mass.),  p.  346,  vol.  37   (14  R  R  R). 

Statute  of  Indiana  does  not  enlarge  railroad's  liability.  Thacker 
v.  Chicago,  I.  &  L.  Ry.  Co.  (Ind.),  p.  772,  vol.  27  (4  R  R  R). 

Street  railway  not  a  railroad,  within  statute  of  Iowa  abrogating 
fellow-servant  rule  as  to  certain  railroad  employees.  McLeod 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  715,  vol.  37  (14  R  R  R) 

Tender  of  locomotive  not  a  car,  within  meaning  of  statute  requir- 
ing automatic  couplers  on  cars.  Larabee  v.  New  York  N.  H. 
&  H.  R.  Co.  (Mass.),  p.  13,  vol.  31  (8  R  R  R). 

Though  a  car  to  which  a  tender  was  being  coupled  was  not  used 
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in  interstate   commerce,  the   case   was   within  the  act  of  con- 
gress requiring  cars   to  be   equipped   with   automatic  couplers, 
if  the  removal  of  such  car  was  a  necessary  step  in  moving  an 
interstate  car.     Winkler  v.  Philadelphia   &  R.   Ry.  Co.   (Del.), 
p.  361,  vol.  29  (6  R  R  R). 
Track  used  by  two  companies  considered  the  property  of  each, 
under  Pennsylvania  act  April  4,  1868.     Keck  v.  Philadelphia  & 
R.  R.  Co.  (Pa.),  p.  541,  vol.  32  (9  R  R  R). 
Under  Ala.   Code  1896,  §  1794,   subsec.  5,  complaint  fqr  injuries 
to  servant  by  the  intentional  or  willful  act  of  a  fellow  servant 
operating  a  locomotive  and  cars,  did  not  state  cause  of  action 
against  master,  where  it  failed  to  allege  that  the  engine  or  car 
was  "on  any  railroad  track."    Tennessee  Coal  Iron  &  R.  Co.  v. 
Bridges  (Ala.),  p.  688,  vol.  42  (19  R  R  R)! 
Under  North   (Carolina  fellow  servant  act,   railroad   is  liable  for 
injuries  to  an  employee,  resulting  from  the  negligence  of  his 
helpers  engaged  in   shoveling  coal  from  a   car  into  a   tender. 
Fitzgerald  v.   Southern   Ry.   Co.   (N,   Car.),  p.   368,  vol.  43   (20 
R  R  R). 
Under  Ohio  fellow  servant  act,  which  divides  all  the  employees 
of  a  railroad  company,  with  respect  to  those  working  in  sep- 
arate  departments   constructively,   inti»   superiors   and   subordi- 
nates, etc.,  a  railroad  is  liable  for  injuries  or  death  of  a  fireman 
through  the  negligence  of  an  engineer  of  another  train  having 
authority  over  his   own  fireman,   although   he   himself  is   sub- 
ject  to   the   control   of   the   conductor   of   his   train.     Kane   v. 
Erie  R.  Co.  (C,  C.  A),  p.  383,  vol.  43  (20  R  R  R). 
Under  section   746,   Rev.   Code   Civ.   Proc.   S.   D.,  giving  widow 
right  of  action   for  death  of  husband  caused  by  tort  of  em- 
ployee,  the   tort   must  have   been   committed    within   scope   of 
employment.    Bowen  v.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  269, 
vol.  39  (16  R  R  R). 
Where  conductor  violated  train  dispatcher's  order,  and  thereby 
caused  death  of  fireman  of  another  train,  such  conductor  was 
not  then  "acting  as  superintendent  in  the  absence  of  the  rail- 
road  company's   superintendent,"   within   Laws   N.   Y.   1902,  p. 
1749.    Crosby  v.  Lehigh  Valley  R.  Co.  (C.  C.  A.),  p.  426,  vol.  41 
(18  R  R  R). 
Where   servant   was  injured   by   fall   of   certain   bales   of   cotton 
which  were  alleged  to  have  been  negligently  piled,  such  bales 
did  not  constitute  part  of  master's  "way,  works,  or  machinery." 
Cahill  V.  Boston  &  M,  R.  R.  (Mass.),  p.  830,  vol.  41  (18  R  R  R). 

AMnmptioa  of  Risk. 

Doctrine  of  assumption  of  risk  rendered  inapplicable  by  statute 
of  North  Carolina.  Mott  v.  Southern  Ry.  do.  (N.  Car.),  p.  444, 
vol.  29  (6  R  R  R). 

Knowledge  of  defect  on  part  of  both  railroad  and  its  injured  em- 
ployee, effect  of  under  S.  Car.  Const.  Harrill  v.  South  Carolina 
&  G.  E.  R.  Co.  (N.  Car.),  p.  725,  vol.  35  (12  R  R  R). 

Knowledge  of  defect  on  part  of  servant  no  defense  under  S.  Car. 
Const.  1895,  art.  9,  §  15.  Carson  v.  Southern  Ry.  Co.  (S.  Car.), 
p.  337,  vol.  35  (12  R  R  R). 

No   defense  under  federal   automatic  coupler  act.     Mobile   T.   & 

•   K.  C.  R.  Co.  V.  Bromberg  (Ala.),  p.  823,  vol.  37  (14  R  R  R).^ 

Railroad  cannot  evade  liability  under  the  Ohio  statute,  by  which 
the  superior  servant  limitation  of  the  fellow-servant  rule  is  made 
a  law,  by  putting  a  dummy  in  nominal  charge  of  every  other 
employee  on  a  train.  Kane  v.  Erie  R.  Co.  (C.  C  A.),  p.  233, 
vol.  43  (20  R  R  R). 

Testimony  of  plaintiffs  attorney  in  an  action  in  another  juris- 
diction, established  the  fact,  under  S.  Car.  Const,  that  if  the 
trestle  in  question  was  defective  to  the  knowledge  of  the  rail- 
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road,  knowledge  by  deceased  employee  of  its  dangerous  con- 
dition  would   not  defeat   recovery.     Harrill  v-    South  Carolina 
&  G.  E.  R.  Co.  (N.  Car.),  p.  725,  vol.  35  (12  R  R  R). 
Under  Virginia  statute,  brakeman's  mere  knowledge  of  existence 
of  overhead  bridge,  by  which  he  was  killed,  could  not  defeat 
recovery  for  his  death.    Hedrick  v.  Southern  Ry.  Co.  (N.  Car.), 
p.  318,  vol.  37  (14  R  R  R). 
Complaint  under  Indiana  employers'  liability  act,  making  railroad 
liable  for  injury  to  employee  caused  by  negligence  of  the  person 
in  charge  of  an  engine,  was  fatally  bad  for  failing  to  allege  the 
facts  making  it  the  duty  of  the  alleged  negligent  engineer  not 
to  move  the  cars  unless  signaled.     Pittsburgh  C.  C.  &  St.  L.  Ry. 
Co.  V.  Peck  (Ind.),  p.  693,  vol.  42  (19  R  R  R). 

Compliance  with  Statute. 

Automatic  coupler  act,  evidence  merely  of  a  defect  in  couplers 
does  not  sustain  averment  of  complaint  that  cars  were  not 
equipped  with  automatic  couplers.  Kansas  City,  M.  &  B.  R. 
Co.  V.  Flippo  (Ala.),  p.  486,  vol.  35  (12  R  R  R). 

Automatic  coupler  act,  statute  not  complied  with  by  equipping 
locomotive  and  car  with  automatic  couplers  which  do  not  t\t 
each  other.  Johnson  v.  Southern  Pacific  Co.  (U.  S.),  p.  274, 
vol.  38  (15  R  R  R). 

Automatic  couplers,  compliance  with  statute.  Johnson  v.  South- 
ern Pacific  (Jo.  (U.  S.),  p.  274,  vol.  38  (15  R  R  R). 

Insufficiency  of  evidence  to  show  compliance  with  act  of  con- 
gress requiring  cars  to  be  equipped  with  automatic  couplers. 
Winkler  v.  Philadelphia  &  R.  Ry.  Co.  (Del.),  p.  361,  vol.  29 
(6  R  R  R). 

Constitutional  Law. 

Constitutionality  of  Ohio  fellow  servant  act,  which  adopts  the 
superior  servant  limitation  of  the  fellow  servant  rule,  and 
classifies  certain  employees.  Kane  v.  Erie  R.  Co.  (C.  C.  A.), 
p.  233,  vol.  43  (20  R  R  R). 

Constitutionality  of  statutes  abrogating  the  doctrine  of  assump- 
tion of  risk.  Kilpatrick  v.  Grand  Trunk  Ry.  Co.  (Vt),  p.  945, 
vol.  27  (4  R  R  R). 

Iowa  Code,  §  2071,  providing  that  railroads  shall  be  liable  for 
damages  sustained  by  employees  or  others  in  consequence  of 
the  neglect  of  employees  of  the  railroad,  and  that  no  contract 
which  restricts  such  liability  shall  be  legal  or  binding,  is  within 
the  legislative  power  to  enact,  and  is  not  an  unconstitutional 
interference  with  the  liberty  of  contract.  Mumford  v.  Chicago 
R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  431,  vol.  43  (20  R  R  R). 

Laws  Tex.  1897,  Sp.  Sess.  p.  14.  defining  liability  for  injuries  to 
servants,  is  not  in  violation  of  Const,  of  Texas,  art.  3,  §  35,  as 
containing  plurality  of  subjects.  Mexican  Nat.  R.  Co.  v.  Jack- 
son (U.  S.),  p.  259,  vol.  30  (7  R  R  R). 

Rhode  Island  Pub.  Laws  c.  1004,  limiting^  hours  of  labor  of  cer- 
tain street  railway  employees,  is  within  police  power.  In  re 
Ten  Hour  Law  for  Street  Ry.  Corporations  (R.  I.),  p.  610, 
vol.  31  (8  R  R  R). 

States  mav  fix  by  legislative  enactment  the  liabilities  of  em- 
ployers for  the  acts  and  negligence  of  their  employees.  South- 
ern Pac.  Co.  V.  Schoer  (C.  C.  A.),  p.  254,  vol.  26  (3  R  R  R). 

Contributory  Negligence. 

Complaint  under  employers*  liability  act  of  Indiana  need  not 
allege  that  plaintiff  was  in  the  exercise  of  due  care.  Pittsburg 
C.  C.  &  St.  L.  Ry.  Co.  v.  Lightheiser  (Ind.),  p.  176,  vol.  41  (18 
R  R  R). 

Conductor,  injured  by  reason  of  unsafe  cars,  not  prevented  from 
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recovering  by  South   Carolina   Const,   art,  9,  §   15,  unless   he 
would  have  regarded  them  as  unsafe  if  he  had  exercised  or- 
•      dinary  prudence.     Barksdale  v.   Charleston   &  W.   C.   Ry.   Co. 
(S.  Car.),  p.  600,  vol.  31  (8  R  R  R). 
Contributory  negligence  may  be  ^ood  defense  where  noncompli- 
ance with  act  of  congress  requiring  cars  to  be  equipped  with 
automatic    couplers.     Winkler   v.    Philadelphia    &    R.    Ry.    Co. 
(Del.),  p.  361.  vol.  29  (6  R  R  R). 
Effect  of  employee's  knowledge  of  defects  under  Va.  Code  1904, 
p.  cclix,  and  Va.  Acts,  1901-02,  p.  335,  c.  322.     Norfolk  &  W. 
Ry.    Co.    V.    Cheatwood's    Adm'x    (Va.),    p.    850,    vol.    36    (13 
R  R  R). 
Under  certain  statutes  of  Florida,  making  railroad  liable  for  neg- 
ligence of  fellow  servant,  in  certain  cases,  any  negligence  of 
the  injured  employee,   however   slight,   that  contributes  in  an 
appreciable  degree  to  the  cause  of  the  injury,  defeats  recovery. 
Atlantic  Coast  Line  R.  Co.  v.  Ryland  (Fla.),  p.  834,  vol.  41  (18 
R  R  R). 
Violation  of  Federal  automatic  coupler  act  did  not  entitle  em- 
ployee to  recover.    Denver,  etc.,  R.  Co.  v.  Arrighi  (C.  C.  A.),  p. 
680,  vol.  35  (12  R  R  R). 
Federal    statute   should    not   be   constructed   as   to   defeat  obvious 
object  of  congress.    Johnson  v.  Southern  Pacific  Co.  (U.  S.),  p. 
274,  vol.  38  (15  R  R  R). 
Illegal  to  make  contract  for  more  than  ten  hours  work  a  day,  under 
Rhode   Island  statute  limiting  hours   of  labor   of  certain   street 
railway  employees,  even  if  they  make  no  objection.     In  re  Ten 
Hour  Law  for  Street  Ry.  Corporations  (R.  I.),  p.  610,  vol.  31  (8 
R  R  R). 
In   an  action  for  the  death  of  an   employee,  under  N.   Car.  Priv. 
Laws  1897,  p.  83,  c.  56,  §  1,  plaintiff  was  not  barred  of  the  right 
to  have  the  question  as  to  whether  defendant  had  the  "last  clear 
chance"  to  avoid  the  injury  submitted  to  the  jury  by  a  rule  of 
the   company,   which   deceased   had   signed^   and   which,   in  part, 
fell  withm  a  clause  of  such  statute  preventmg  an  employee  from 
waiving  the  benefits  of  the  law.    Lassiter  t/.  Raleigh  &  G.  R.  Co. 
(N.  Car.),  p.  629,  vol.  38  (15  R  R  R). 
Judicial  notice  of  provisions  of  federal  automatic  coupler  act.    Mo- 
bile J.  &  K.  C.  R.  Ccr.  V.  Bromberg  (Ala.),  p.  823,  vol.  37  (14  R. 
R  R). 
Liability  of  master  for  failure  to   comply  with   federal  automatic 
coupler  act.     Carson  v.  Southern  Ry.  Co.  (S.  Car.),  p.  337,  vol. 
35  (12  R  R  R). 
Limiting  liability,  provision  in  contract  between  railroad  and  brake- 
man,  that,  in  consideration  of  employment,  the  brakeman   agrees 
to  give  the  railroad  notice  of  personal  injuries  sustained  by  him 
within  thirty  days  after  receiving  them,  and  that  his  failure  to 
give  such  notice  shall  be  a  bar  to  an  action  therefor,  is  in  vio- 
lation of  Iowa  Code,  §  2071.     Mumford  v.  Chicago  R.  I.  &  P. 
Ry.  Co.  (Iowa),  p.  431,  vol.  43  (20  R  R  R). 
Prima  facie  case,  in  action  for  death  of  brakeman  from  violation 
of  federal  automatic  coupler  act.     Mobile,  J.  &  K.  C.  R.  Co.  v. 
Bromberg  (Ala.),  p.  823,  vol.  37  (14  R  R  R). 
Relation  between  railroad  company  and  injured  person,  and  rules 
of  evidence,  not  changed  by  Iowa  Code,  §  2071.     Chicago  &  N. 
W.  Ry.  Co.  V.  O'Brien  (C.  C.  A.),  p.  227,  vol.  37  (14  R  R  R). 

ESTOPPEL. 

See  BONDS;  CARRIERS;  CORPORATIONS:  EMINENT 
DOMAIN;  INJURIES  TO  PROPERTY;  LIMITATIONS 
OF  ACTIONS;  MASTER  AND  SERVANT;  ^PERSONAL 
INJURIES;  RAILROAD  AID;  RAILROADS  IN  STREETS; 
RIGHT   OF   WAY  ;    STREET    RAILWAYS  ;    TAXATION. 
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EVIDENCE. 

See  ANIMALS;  APPEALS;  ASSAULTS;  BILLS  OF  LADING; 
CARRIERS;  CATTLE  GUARDS;  CHILDREN;  CROSS- 
INGS; DAMAGES;  DEATH  BY  WRONGFUL  A£T; 
DEEDS;  EMINENT  DOMAIN;  FIRES  SET  BY  LOCO- 
MOTIVES; FRIGHTENING  TEAMS;  INJURIES  TO 
PROPERTY;  LICENSEES;  LOGGING  RAILROADS; 
MASTER  AND  SERVANT;  NEGLIGENCE;  NEW 
TRIALS;  PERSONAL  INJURIES;  PUBLIC  LANDS; 
RAILROAD  AID:  RAILROADS;  RAILROADS  IX 
STREETS;  RES  GESTi€;  RIGHT  OF  WAY;  SPURS  AND 
SIDETRACKS;  STATIONS  AND  DEPOTS;  STOCK,  IN- 
JURIES TO;  STREET  RAILWAYS;  TAXATION;  TICK- 
ETS AND  FARES;  TRESPASSERS;  TRIAL;  WARE- 
HOUSEMEN; WATER  AND  WATERCOURSES;  WIT- 
NESSES. 

Admissions  by  negligent  engineer,  made  some  time  after  the  ac- 
cident, are  admissible  against  him  in,  an  action  against  him  and 
his  company  for  his  negligence.  Illinois  Cent.  R.  Co.  v,  Houchins 
(Ky.),  p.  850,  vol.  41  (18  R  R  R). 

Admissions  of  negligent  engineer,  duty  to  instruct,  in  action  against 
him  and  his  company,  for  negligence,  that*  they  may  be  consid- 
ered only  against  the  engineer.  Illinois  Cent.  R.  Co.  v.  Houchins 
(Ky.),  p.  850,  vol.  41  (18  R  R  R). 

Burden  of  proving  that  physician  acquired  information  as  to  pa- 
tient's injuries  in  professional  character,  under  N.  Y.  Code.  Civ. 
Proc,  sec.  834.  Griffiths  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.), 
p.  407,  vol.  26  (3  R  R  R). 

Carriers 

Admissibility  of  evidence  when  the  issue  is  whether  railroad  com- 
pany delivered  to  the  consignee  all  the  goods  it  received  from 
consignor.    Mo.  K.  &  T.  Ry.  Co.  v.  Simonson  (Kan.),  p,  940,  vul. 
25  (2  R  R  R). 
Burden  of  proof  to  show  validity  and  regularity  of  process  where 
croods  are  seized  in  hands  of   carrier.     Merz  v.  Chicago  &  N*- 
W.  R.  Co.  (Minn.),  p.  931,  vol.  25  (2  R  R  R). 
Conclusiveness   of  as   to   initial   carrier's  liability   where  fruit  is 
received  in  good  order  but  delivered  to  terminal  carrier  in  bad 
condition.  Mo.  K.  &  T.  Ry.  Co.  v.  Mazzie  (Tex.),  p.  950,  vol. 
25  (2  R  R  R). 
Secondary  evidence,  introduction  of  where  consignee  orders  goods 
to  be  diverted  from  destination  and  they  are  damaged.    Mo. 
K.  &  T.  Ry.  Co.  V.  Mazzie  (Tex.),  p.  950,  vol.  25  (2  R  R  R). 
Weights,  specification  in  bills  of  lading  as  conclusive  evidence  of 
correctness.     Mo.  K  &  T.  Ry.  Co.  v.  Simonson  (Kan.),  p.  940, 
vol.  25  (2  R  R  R). 
Copy  of  a  lease  by  railroad  company  of  its  lines,  certified  as  re- 
quired by  Kurd's  Rev.  St.  1903,  c.  51,  §  15,  admissible  as  paper 
of  corporation.     Chicago  B.  &  Q.  R.  Co.  v.  Weber  (111.),  p.  34. 
vol.  42  (19  R  R  R). 

Damages. 

Admissibility  of  evidence  on  question  of  damages  to  show  im- 
pairment of  earning  capacity.  International  &  G.  N.  R.  Co. 
V,  Locke  (Tex.),  p.  754,  vol.  25  (2  R  R  R). 

Effect  of  admissions  as  to  earning  capacity,  age  and  health  of 
intestate  where  election  is  made  to  sue  for  pain  and  suffering. 
Louisville  Ry.  Co.  v.  Will  (Ky.),  p.  826,  vol.  25  (2  R  R  R). 

Evidence  as  to  size  of  decedent's  family.     Louisville  &  N.  R.  Co. 
V.  Banks  (Ala.),  p.  359.  vol.  25  (2  R  R  R). 
Declarations  of  engineer  admissible  against  himself  and  not  against 

master  where  they  have  been  joined  as  defendants  in  action  iov 

death  resulting  from  negligence  of  servant.     Cincinnati,  etc.,  Ry- 

Co.  V.  Cook  (Ky.),  p.  321,  vol.  25  (2  R  R  R). 


GENISRAI,  INDEX  503 

EVIDENCE— Continued. 

Hvidence  that  intestate's  son  found  railroad  transportation  issued 
to  deceased  from  the  point  where  the  cattle  he  was  in  charge  of 
were  shipped,  to  destination,  in  deceased's  satchel,  which  he  had 
in  his  possession  at  the  time  of  his  killing,  was  not  objectionable 
as  an  attempt  to  establish  the  contents  of  a  written  instrument 
by  parole.  Elgin  J.  &  E.  Ry.  Co.  v.  Thomas  (Ill.)i  P-  356,  vol. 
40  (17  R  R  R). 

Experiments. 

Admissibility.  Omaha  St  Ry.  Co.  v.  Larson  (Neb.),  p.  643,  vol. 
35  (12  R  R  R). 

Experimental  evidence,  in  action  for  running  train  against  team. 
Chicago  &  E.  I.  R.  Co.  v,  Crose  (III),  p.  512,  vol.  43  (20 
R  R  R). 

Experiments  to  determine  cause  of  derailment.  Cheetham  v. 
Union  R.  Co.  (R.  I.),  p.  292,  vol.  36  (13  R  R  R). 

In  action  for  death  of  traveler  struck  by  street  car,  made  with 
another  horse  than  that  driven  at  time  of  accident,  for  pur- 
pose of  determining  the  time  it  took  to  turn  and  cross  tracks, 
was  inadmissible.  Louisville  Ry.  Co.  v,  Hoskins'  Adm'r  (Ky.), 
p.  484,  vol.  40  (17  R  R  R). 

In  an  action  for  injuries  to  passenger  by  sudden  starting  of 
train  before  she  had  time  to  alight,  it  was  not  error  to  exclude 
evidence  of  a  subsequent  test  to  determine  length  of  time  that 
engineer  probably  took  to  oil  his  engine  at  the  point  in  ques- 
tion on  the  occasion  of  the  accident.  O'Dea  v.  Michigan  Cent. 
R.  Co.  (Mich.),  p.  53,  vol.  42  (19  R  R  R). 

Subsequent  experiments.  Halverson  v,  Seattle  Electric  Co. 
(Wash.),  p.  282,  vol.  36  (13  R  R  R). 

Expert  and  Opinion  Evidence. 

Admissibility   of   evidence   to   show  that  boiler   was   unsafe   and 

composed  of  weak  material.     Illinois  Cent.  R.  Co.  v.  Prickett 

(111.),  p.  139,  vol.  36  (13  R  R  R). 
Admissibility   of  expert   testimony.     Meehan  v.   Great  Northern 

Ry.  Co,  (N.  Dak.),  p.  34,  vol.  41  (18  R  R  R). 
As  to  whether  track,  where  train  was  derailed,  was  in  an  unsafe 

condition.     Northern  Ala.  Ry.  Co.  v.  Shea  (Ala.),  p.  514,  vol. 

37  (14  R  R  R). 
Competency  of  physician  to  testify  as  to  patient's  condition,  under 

Ark.  statute  providing  that  physician  shall  be  incompetent  to 

testify    concerning   information    required    from    patients.      Ha- 

worth  V.  Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  235,  vol.  26 

(3  R  R  R), 
Disease,  medical  expert  may  give  opinion,  in  hypothetical  case, 

as  to  cause  of.    Birmingham  Ry.,  Light  &  Power  Co.  v,  Enslen 

(Ala.),  p.  127,  vol.  40  (17  R  R  R). 
Expert  testimony  as  to  possible  cause  of  accident,  in  action  for 

death  of  employee  killed  on  track.     Louisville  &  N.  R.  Co.  v.. 

Banks  (Ala.),  p.  359,  vol.  25  (2  R  R  R). 
In    action    for   death    of   plaintiff's   wife    in   a   railroad    accident, 

where  both  sides  admit  that  deceased  had  been  granted  a  pass 

over   defendant's    road,   evidence    by   deceased's   husband    that 

he  would  not  have  come  to  work  for  defendant  unless  his  wife 

had  been  furnished  transportation  was  not  improperly  admitted 

as   a   matter   of   opinion.     Nickles   v.    Seaboard   Air   Line    Ry. 

(S.  Car.),  p.  755,  vol.  43  (20  R  R  R). 
Medical  testimony.     Sullivan  v.  Boston  Elevated  Ry.  Co.  (Mass.), 

512;  Knox  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  512,  vol.  34 

(11  R  R  R). 
Medical  testimony,  credibility.  ^Chicago  City  Ry.  Co.  v.  Carroll 

(III.),  p.  35,  vol.  34  (11  R  R  R). 
Nonexpert  testimony  to  show  age  of  defects  in  boiler.     Illinois 

Cent.  R.  Co.  v.  Prickett  (111.),  p.  139,  vol.  36  (13  R  R  R). 
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Not  proper  to  permit  medical  expert  to  give  an  opinion  based  on 
testimony  as  he  has  construed  it  from  having  heard  it  Elgin 
A.  &  S.  Traction  Co.  v.  Wilson  (111.),  p.  37,  vol.  43  (20  R  R  R). 

Opinion  evidence,  admissibility  to  show  whether  accident  could 
have  been  avoided.  Olsen  v,  Oregon  Short  Line  R,  Co.  (Utah), 
p.  797,  vol.  25   (2  R  R  R). 

Opinion  evidence  as  to  how  far  railroad  track  could  be  seen  from 
certain  point.  Chicago  &  E.  I.  R.  Co.  v,  Crosc  (111.),  p.  512, 
vol.  43  (20  R  R  R). 

Process  for  lifting  electric  wire  from  one  insulator  pin  to  another 
a  matter  of  common  knowledge.     Meehan  v,  Holyokc  St  Ry. 

,    Co.  (Mass.),  p.  331,  vol.  37  (14  R  R  R). 

Speed  of  train  and  within  what  distance  it  could  be  stopped  are 
questions  on  which  expert  testimony  cannot  be  introduced, 
unless  based  on  the  operation  of  cars  or  engines  of  similar 
construction  and  equipment  and  under  like  circumstances. 
Wise  Terminal  Co.  v.  McCormick  (Va.),  p.  23,  vol.  42  (19 
R  R  R). 

Sufficiency  of  alleged  defective  electric  insulators.  Warren  v. 
City  Electric  Ry.  Co.  (Mich.),  p.  164,  vol.  42  (19  R  R  R), 

Sufficiency  of  evidence  given  by  expert  bridge  builder  to  show 
want  of  ordinary  care  in  master.  Dolan  v.  Sierra  Ry.  Co.  of 
California  (Cal),  p.  875,  vol.  25  (2  R  R  R). 

Testimony  as  to  condition  of  semaphore  at  intersection  of  two 
railroads  was  not  a  mere  conclusion  of  the  witness.  Chicago 
&  A.  R.  Co.  V.  Vipond  (111.),  p.  295,  vol.  37  (14  R  R  R). 

Testimony  of  engineer  as  to  whether  his  engine  was  properly 
managed  in  action  for  injury  to  employee  killed  by  it  Louis- 
ville &  N.  R.  Co.  V.  Banks  (Ala.),  p.  359,  vol.  25  (2  R  R  R). 

Where  the  physical  facts  surrounding  an  accident  are  established, 
expert  evidence  that  the  result  should  have  been  different  than 
it  actually  was  will  not  be  permitted  to  overcome  the  facts 
themselves.  Louisville  H.  &  St.  L.  Ry.  Co.  v.  Jolly's  Adm'x 
(Ky.),  p.  154,  vol.  42  (19  R  R  R). 

Where  train  is  wrecked  on  a  trestle,  an  expert  may  describe 
the  condition  of  the  wreck,  but  cannot  give  his  opinion  as  to 
its  cause.  Nickles  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  p.  755, 
vol.  43  (20  R  R  R). 

Whether  plank,  if  sound,  would  have   supported  weight  of  de- 
ceased was  not  a  subject  of  expert  testimony.     Cogdell  v,  Wil- 
mington &  W.  R.  Co.  (N.  Car.),  p.  487,  vol.  31  (8  R  R  R). 
Hearsay   testimony,   statements   made   to   witness   by   stranger,  in 

action   for  injuries  to   trespasser.     Dixon  v.   Northern  Pac.  Ry. 

Co.  (Wash.),  p.  619,  vol.  37  (14  R  R  R). 
In  action  for  injuries  caused  by  live  wire,  it  was  proper  to  intro- 
duce an  insulator  qr  hanger  in  evidence  which  was  alleged  to  be 

defective    and    insufficient.     Warren  v.    City    Electric   Ry.    Co. 

(Mich.),  p.  164,  vol.  42  (19  R  R  R). 
In  trespass  against  railroad  for  damages  to  plaintiffs  land,  owing 

to  destruction  of  plaintiff's  fences,  etc.,  by  defendant's  contractor, 

it  was  error  to  admit  evidence  of  liability  under  a  contract,  in 

which  the  company  agreed,  at  the  time  plaintiff  conveyed  a  right 

of  way,  to  replace  fences  in  time  to  protect  the  crops.    St  Louis, 

etc.,  Ry.  Co.  v.  Gillihan  (Ark.),  p.  624,  vol.  43  (20  R  R  R). 
Letters  from  clairnant  admissible  ns  be?rincr  on  the  genuineness  and 

extent   of   injuries.     Snow  v.    New   York,   N.   H.    &   H.   R.   Co. 

(Mass.),  p.  47,  vol.  38  (15  R  R  R). 

Life  Tables. 

Phillip  V.  Heraty  (Mich.),  p.  39,  vol.  35  (12  R  R  R). 

Negligence. 

Evidence  as  to  subsequent  alteration  in  action  for  injury  to  em- 
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ployee  caused  by  roof  of  company's  oil-house  projecting  over 
track.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darby  (Tex.),  p.  327,  vol.  25 
(2  R  R  R). 

Evidence  as  to  whether  conductor  and  brakeman  were  habitually 
prudent,  in  action  for  injury  to  passenger.  Butler  v.  South  Car- 
olina &  G.  Extension  R.  Co.  (N.  Car.),  p.  114,  vol.  25  (2 
R  R  R). 

Evidence  that  cars  blocked  a  street  crossing  immaterial,  where 
an  attempt  is  made  to  go  between  cars  at  a  point  other  than 
at  crossing.  Thompson  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.), 
p.  832,  vol.  25  (2  R  R  R). 

Inspection  of  boilers,  custom  of  other  companies.  Illinois  Cent. 
R.  Co.  V.  Pickett  (111.),  p.  139,  vol.  36  (13  R  R  R). 

Insufficiency  of  evidence  to  sustain  finding  for  defendant  in  ac- 
tion for  willful  injury  to  mute  at  street  crossing.  Bonham  v. 
Citizens'  St.  R.  Co.  (Ind.),  p.  787,  vol.  25  (2  R  R  R). 

On  issue  as  to  whether  railroad  was  liable  in  failing  to  control 
a  fire  which  started  in  its  yards,  evidence  as  to  the  facilities 
provided  by  the  city  for  extinguishing  fires  was  properly  ad- 
mitted. Peerless  Mfg.  Co.  v.  New  York,  etc.,  R.  R.  (N.  H.), 
p.  13,  vol.  40  (17  R  R  R). 

On  issue  as  to  whether  red  light  was  shown  on  one  of  parellel 
tracks,  at  the  intersection  of  two  railroads,  evidence  that  it  was 
shown  on  the  adjacent  track  was  admissible  Chicago  &  A.  R. 
Co.  r.  Vipond  (111.),  p.  295,  vol.  37  (14  R  R  R). 

Reputation  of  deceased  engineer  as  to  his  habits  and  skill  as  tend- 
ing to  show  his  exercise  of  ordinary  care.  Illinois  Cent.  R. 
Co.  V.  Prickett  (111.),  p.  139,  vol.  36  (13  R  R  R). 

Similar  accidents.  Mayer  v,  Detroit  Y.  A.  A.  &  J.  Ry.  Co. 
(Mich.),  p.  267,  vol.  42  (19  R  R  R).  Mobile  •&  O.  R.  Co.  v, 
Vallowe  (111.),  p.  543,  vol.  37  (14  R  R  R). 

Similar  acts  by  others,  done  with  safety,  as  bearing  on  question 
of  contributory  negligence.  Mobile  J.  &  K.  C.  R.  Co.  v.  Brom- 
berg  (Ala.),  p.  823,  vol.  37  (14  R  R  R). 

Subsequent  precautions.  Choctaw,  etc.,  R.  Co.  v.  McDade  (U. 
S.).  p.  837,  vol.  37  (14  R  R  R);  Georgia  Southern  &  F.  R.  Co. 
V.  Cartledge  (Ga.),  p.  271,  vol.  28  (5  R  R  R). 

When  burden  of  showing  negligence  is  upon  owner  of  cattle 
killed,  in  action  against  railroad  company.  Houston  &  T.  C. 
Ry.  Co.  V.  Hollingsworth  (Tex.),  p.  905,  vol.  25  (2  R  R  R). 

When  evidence  as  to  negligence  in  action  for  death  caused  by 
collision  iustifies  the  denial  of  a  nonsuit.  Olson  v.  Oregon  Short 
Line  R.  Co.  (Utah),  p.  797,  vol.  25  (2  R  R  R). 

When  failure  of  master  to  use  ordinary  care  is  sufficient  to  go 
to  the  jury.     Dolan  v.  Sierra  Ry.  Co.  of  California   (Cal.),  p. 
875,  vol.  a*  (2  R  R  R). 
Newspapers  as  evidence  of  certain  cloud  burst,  certain  proof  did 

not   authorize   their   introduction.     Southern    Pac.    Co.   v.    Cavin 

(C.  C.  A.),  p.  803,  vol.  43  (20  R  R  R). 
Pencil  drawing  of  cars  showing  steps  where  injury  to  passenger 

occurred.     Lake  St.  El.  R.  Co.  v.  Burgess   (111.),  p.  136,  vol.  30 

(7  R  R  R). 

Photographs. 

Discretion  of  trial  court.     Stone  v,  Lewiston,  B.   &  B.  St.   Ry. 

(Me.),  p.  240,  vol.  37  (14  R  R  R). 
Photographs  of  scene   of  accident.     Chicago  &  E.   I.   R.   Co.  v. 
Crose  (111.),  p.  512,  vol.  43  (20  R  R  R). 

Pieces  of  broken  car  wheel,  in  action  for  death  of  conductor  killed 
in  derailment.  Roberts  v.  Port  Blakely  Mill*  Co.  (Wash.),  p.  403, 
vol.  29  (6  R  R  R). 

Plaintiff's  testimony  as  to  cause  of  his  weak  eyes  may  be  con- 
sidered although  contradicted  by  that  of  physician.*  Birmingham 
Southern  R.  Co.  v.  Cuzzart  (Ala.),  p.  312,  vol.  26  (3  R  R  R). 
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Privileged  communications  of  patient  to  physician.     Dorani'.  Cedar 

Rapids  &  M.  C.  Ry.  Co.  (Iowa),  p.  929,  vol.  26  (3  R  R  R). 
Proper    proof    of    habits,    character,  or  reputation  of   incompetent 

employee.     Southern  Pac.  Co.  v.  Hetzer.  (C.  C.  A.),  p.  7^4,  vol. 

40  (17  R  R  R). 
Proper  to  submit  defendant's  theory  of  case  although  supported  by 

testimony  of  but  one  witness.     Christy  v.  Des  Moines  City  Ry. 

Co.  (Iowa),  p.  42,  vol.  37  (14  R  R  R). 
Relevancy.  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.),  p.- 295,  vol 

36  (13  R  R  R). 

Res  Gestae. 

Admissibility  of  statements  made  by  fireman  or  engineer  shortly 
after  accident  as  being  part  of  res  gestae.  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Gray  (Tex.),  p.  828,  vol.  25  (2  R  R  R). 

Admissions  made  by  negligent  engineer,  long  after  the  accident, 
is  not  part  of  the  res  gestae,  in  action  against  master  for  in- 
juries to  mail  clerk.  Illinois  Cent.  R.  Co.  v.  Houchins  (Ky.), 
p.  850,  vol.  41  (18  R  R  R). 

Are  connected  with  or  grew  out  of  the  principal  transaction 
which  is  the  subject  of  the  litigation,  and  must  tend  to  elucidate 
and  explain  such  transaction.  Leach  v.  Oregon  Short  Line  R- 
Co.  (Utah),  p.  212,  vol.  42  (19  R  R  R). 

Complaints  bv  iniured  person.  Kansps  Citv.  M.  &  B.  R.  Co.  v. 
Matthews  (Ala),  p.  79,  vol.  40  (17  R  R  R). 

Complaints  of  pain,  when,  and  when  not,  admissible.  Atlanta, 
etc.,  Ry.  Co.  v.  Gardner  (Ga.),  p.  602,  vol.  37  (14  R  R  R). 

Contemporaneousness  of  events.  Norfolk  &  W.  Ry.  Co.  v.  (iess- 
wine  (C.  C.  A.),  p.  553,  vol.  43  (20  R  R  R). 

Declarations  made  at  scene  of  accident,  and  within  three  minutes 
after  its  occurrence,  by  person  who  was  driving  plaintiffs  de- 
cedent, to  the  effect  that  deceased  had  advised  him  to  attempt 
to  cross  ahead  of  the  train,  were  admissible,  although  declarant 
was  at  the  time  badly  hurt  and  seemed  not  to  be  in  his  right 
mind.  Louisville  &  N.  R.  Co.  v.  Molloy's  Adm'x  (Ky.),  p.  714, 
vol.  41  (18  R  R  R). 

Declarations  of  conductor  as  to  nature  of  passenger's  injury  as 
res  gestae.  Butler  v.  South  Carolina  &  G.  Extension  R.  Co. 
(N.  Car),  p.  114,  vol.  25  (2  R  R  R). 

Declarations  of  injured  party  as  res  gestae.  Atchison,  etc,  Ry. 
Co.  V.  Logan  (Kan.),  p.  G39,  vol.  28  (5  R  R  R);  Williams  v. 
Southern  Ry.   (S.  Car.),  p.  604,  vol.  35  (12  R  R  R). 

Evidence  of  declaration  of  trainmen  not  part  of  res  gestae,  but 
mere  hearsay,  in  action  for  injury  caused  by  defect  in  bridge. 
Denison  &  P.  S.  Ry.  Co.  v.  Foster  (Tex.),  p.  576,  vol.  26  (3 
R  R  R). 

Evidence  that  car,  while  approaching  place  where  dog  was  run 
over,  was  making  a  threat  deal  of  noise,  was  admissible  as  part 
of  res  gestae.  Wallace  v.  North  Alabama  Traction  Co.  (Ala.), 
p.  804,  vol.  42   (19  R  R  R). 

Evidence  that  immediately  after  passenger  fell  she  exclaimed: 
"Yes  let  down  the  step  after  I  fall,"  was  admissible.  Hutchies 
V.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa),  p.  362,  vol.  42  (19 
R  R  R). 

Exclamation  of  conductor  to  brakeman,  made  a  few  seconds  after 
accident  to  another  brakeman:  **My  God!  go  back  and  see  if 
you  can  find  L.  (the  killed  brakeman).  The  bridge  knocked 
him  oflF."  Leach  v.  Oregon  Short  Line  R.  Co.  (Utah),  p.  212, 
vol.  42  (19  R  R  R). 

Expressions  of  pain.  Birmingham  Ry.,  Light  &  Power  Co.  v- 
Enslen   (Ala.),  p.  127,  vol.  40   (17  R  R  R). 

Spontaneous  ejaculation  caused  by  suffering.  Atchison,  etc.,  R- 
Co.  V.  Logan  (Kan.),  p.  639,  vol.  28  (5  R  R  R). 
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Spontaneous  ejaculation  caused  by  suflferinj?  as  self-serving  dec- 
laration. Atchison,  etc.,  Ry.  Co.  v.  Logan  (Kan.),  p.  639,  vol. 
28  (5  R  R  R). 

Statements  of  iniured  trespasser  kicked  from  train.  Dixon  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  p.  619,  vol.  37  (14  R  R  R). 

Where  pedestrian  was  injured  by  colliding:  in  the  nighttime  with 
a  truck  belonging  to  a  railroad  company,  and  standing  on  the 
sidewalk  in  front  of  the  depot,  and  he  immediately  went  into 
the  depot,  and  told  the  telegraph  operator,  his  statements  in 
reply  to  the  pedestrian  were  not  admissible  as  res  gestae  in 
an  action  against  the  railroad.  Tiborsky  v.  Chicago,  M.  &  St. 
Ry.  Co.  (Wis.),  p.  131,  vol.  41  (18  R  R  R). 

Signals. 

Comparative  weight  of  positive  and  negative  testimony.  South- 
ern Ry.  Co.  V.  O'Bryan  (Ga.),  p.  69,  vol.  29  (6  R  R  R). 

Silence  of  trainmen,  when  accused  of  failure  to  signal,  as  admis- 
sions. Selensky  v,  Chicago  Great  Western  Ry.  Co.  (Iowa), 
p.  756,  vol.  30  (7  R  R  R). 

Sufficiency  of  evidence,  though  conflicting,  to  establish  that 
neither  whistle  was  blown  nor  proper  signals  given  at  cross- 
'ing.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Carwile  (Tex.),  p. 
•     804,  vol.  25  (2  R  R  R). 

When  harmless  error  to  permit  witness  to  state  that  his  atten- 
tion was  called  to  the  fact  that  no  signal  was  given.  Willfong 
V.  Omaha  &  St.  L.  R.  Co.  (Iowa),  p.  792,  vol.  25  (2  R  R  R). 

Speed. 

• 

Admissibility  of  evidence  as  to  speed  of  train.  Olson  v.  Oregon 
Short  Line  R.  Co.  (Utah),  p.  797,  vol.  25  (2  R  R  R). 

Competency  of  section  man  to  testify  as  to  speed  of  train. 
Haworth  v.  Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  235,  vol. 
26  (3  R  R  R). 

Objection  to  evidence  as  to  speed  of  train  should  state  specified 
ground,  otherwise  too  general.  Olson  v.  Oregon  Short  Line 
R.  Co.  (Utah),  p.  797,  vol.  25  (2  R  R  R). 

Opinion  evidence  as  to  speed  of  train.  Atlanta,  K  &  N.  Ry.  Co. 
V.  Strickland  (Ga.),  p.  35,  vol.  30  (7  R  R  R);  Union  Pac.  R.  Co. 
V,  Buzicka  (Neb.),  p.  64,  vol.  28  (5  R  R  R). 

Speed  of  car,  opinion  evidence.  (Dmaha  St.  Ry.  Co.  v,  Larson 
(Neb.),  p.  643,  vol.  35  (12  R  R  R). 

Speed  of  street  car,  not  error  to  admit  testimony  of  witness  as 
to  rate  of  speed  eighty  feet  from  scene  of  accident.  Ports- 
mouth St.  R.  Co.  V.  Feed's  Administrator  (Va.),  p.  65,  vol.  36 
(13  R  R  R). 

Speed  of  street  car,  testimony  was  not  inadmissible  because  of 
fact  that  at  the  time  witness  observed  car  he  was  in  his  store- 
house 25  feet  from  the  door.  Portsmouth  St.  R.  Co.  v.  Peed's 
Administrator  (Va.).  p.  65,  vol.  36  (13  R  R  R). 

Speed  of  train,  admissibility  of  opinion  evidence.  Gregory  v. 
Wabash  R.  Co.  (Iowa),  p.  457,  vol.  38  (15  R  R-R). 

Speed  of  train,  evidence  of  rendered  immaterial  by  conductor's 
testimony.  Keiser  v.  Lehigh  Valley  R.  Co.  (Pa.),  p.  303,  vol. 
43  (20  R  R  R).  . 

Speed  of  train  shown  by  ordinary  witness.  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Holloway  (Kan.),  p.  648,  vol.  40  (17  R  R  R). 

Speed  of  train,  whether  dangerous  at  place  of  derailment.  North- 
ern Ala.  Ry.  Co.  v.  Shea  (Ala.),  p.  514,  vol.  37  (14  R  R  R). 

Speed  of  train,  witnesses  who  notice  that  it  is  unusually  fast  on 

approaching  depot   are   not   discredited   by   fact   that   they   are 

not   familiar  with   management   of   trains   under   way.     Harvey 

r.  Louisiana  Western  R.  Co.  (La.),  p.  573,  vol.  39  (16  R  R  R). 

Sufficiency  of  evidence  to  show  violation  of  statute  to  prevent  in- 
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juries  on  railroads.  State  v.  McKenna  (Utah),  p.  674,  vol.  15 
(2  R  R  R). 
'  Testimony  of  witness  as  to  height  of  ordinary  wagon  used  in  the 
city  was  admissible,  in  action  for  injuries  sustained  by  plaintiff 
in  a  collision  between  his  wagon  and  a  street  car,  after  he  had 
been  driving  behind  an  unknown  wagon.  Lightfoot  v.  Winne- 
bago Traction  Co.  (Wis.),  p.  1,  vol.  37  (14  k  R  R). 

Weather  temperature,  whether  impressions  of  witness  admissible. 
Peterson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (S.  Dak.),  p.  48,  vol. 
41  (18  R  R  R). 

Where  physician  acquired  information  as  to  how  accident  hap- 
pened from  injured  party  while  attending  him  as  surgeon,  he  is 
not  rendered  incompetent  to  testify  thereto  by  N.  Y.  Code  Civ. 
Proc,  Sec.  834,  unless  information  was  necessary  to  enable  him 
to  act  in  professional  capacity.  Green  v.  Metropolitan  St.  Ry. 
Co.  (N.  Y.),  p.  402,  vol.  26  (3  R  R  R). 

Where  witness  testified  to  facts  showing  that  he  did  not  see  the 
engine  in  question  or  the  headlight  thereon,  it  was  not  reversible 
error  for  the  court  to  strike  his  statement  that  the  headlight 
was  smaller  than  regulation  size.  Chicago  City  Ry.  Co.  v.  Shaw 
(111.),  p.  586,  vol.  41  (18  R  R  R). 

Whether  physical  facts  outweighed  testimony  of  witnesses.  Mc- 
Michael  v.  Illinois  Cent.  R.  Co.  (La.),  p.  140,  vol.  30  (7  R  R  R). 

Witnesses. 

Admissibility  of  evidence  of  inconsistent  statement  as  to  manner 
in  which  trains  pass  over  crossing,  and  concerning  the  blowing 
of  the  whistle.  Olson  v,  Oregon  Short  Line  R.  Co.  (Utah), 
p.  797,  vol.  25  (2  R  R  R). 

Admissibility  of  evidence  on  redirect  examination  to  show  rea- 
son for  not  leading  team  over  crossing.  International  &  G.  N. 
R.  Co.  V.  Locke  (Tex.),  p.  754,  vol.  25  (2  R  R  R). 

In  action  for  death  of  passenger,  evidence  of  a  witness  that  he 
was  an  employee,  and  the  railroad  company  had  settled  with 
him,  though  improper,  was  harmless  error,  where  the  railroad 
only  paid  him  his  wages  while  disabled.  Nickles  v.  Seaboard 
Air  Line  Ry.  (S.  Car.),  p.  755,  vol.  43  (20  R  R  R). 

In  action  for  injuries  by  live  electric  wire,  which  had  become  hot 
by  contact  with  defendant's  trolley  span  wire,  it  was  proper  to 
ask  defendant's  foreman  on  cross-examination  whether  he  had 
not  warned  linemen  against  hot  span  wires.  Warren  v.  City 
Electric  Ry.  Co.  (Mich.),  p.  164,  vol.  42  (19  R  R  R). 

Newspaper  account  of  interview  of  witness  who  had  testified,  in 
action  against  carrier  for  injuries  to  mail  clerk  by  derailment, 
concerning  a  cloud-burst,  the  water  from  which  had  under- 
mined the  track,  was  inadmissible  for  the  purpose  of  affecting 
a  witness*  credibility,  or  otherwise.  Southern  Pac.  Co.  v. 
Schuyler  (C.  C.  A.),  p.  674,  vol.  40  (17  R  R  R). 

President  of  railroad  may  testify  to  the  intention  and  policy  of 
his  company  to  make  certain  improvements;  and  it  is  unneces- 
sary to  show  a  recorded  vote  of  the  directors,  authorizing  the 
improvements.  New  York,  N.  H.  &  H.  R.  Co.  v.  Qffield 
(Conn.),  p.  312,  vol.  39  (16  R  R  R). 

Question  asked  oi  witness  with  reference  to  headlight  on  engine: 
"That  headlight — was  that  a  regulation  or  another  kind?"  was 
objectionable,  as  leading.  Chicago  City  Ry.  Co.  v.  Shaw  (Ill.)» 
p.  586,  vol.  41  (18  R  R  R). 

Testimony  to  show  that  witness  afterwards  told  different  person 
that  he  witnessed  occurrence  not  admissible  to  sustain  witness. 
Atlanta,  K.  &  N.  Ry.  Co.  v.  Strickland  (Ga.),  p.  35.  vol.  30 
(7  R  R  R). 

Witness,  fact  that  he  is  an  employee  of  one  of  the  parties  a 
proper  matter  for  consideration  of  jury,  in  passing  upon  his 
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credibility.     Central   of   Georgia   Ry.   Co.  v,   Bagley    (Ga.),   p. 
172.  vol.  38  (15  R  R  R). 
Writings  containing  competent  and  incompetent  evidence.     South- 
ern Pac.  Co.  V.  Schoer  (C.  C.  A.),  p.  254,  vol.  26  (3  R  R  R). 

EXCURSION  TICKETS. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  TICKETS 
AND  FARES. 

EXCURSION  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

EXECUTION. 

See  RAILROADS. 

EXEMPTION  FROM  LIABILITY. 

See  BAGGAGE;  CARRIERS;  COMMON  CARRIERS;  CON- 
NECTING CARRIERS;  EXPRESS  COMPANIES;  FIRES 
SET  BY  LOCOMOTIVES;  MASTER  AND  SERVANT; 
SLEEPING  CAR  COMPANIES. 

EXEMPTION  FROM  TAXATION. 

See  LOGGING  RAILROADS;  TAXATION. 

EXPLOSIVES. 

*.      See  CHILDREN;  NEGLIGENCE. 

EXPRESS  AGENTS. 

See  MASTER  AND  SERVANT;  STATIONS  AND  DEPOTS. 

EXPRESS  COMPANIES. 

See  CARRIERS;  MONOPOLIES;  STATIONS  AND  DEPOTS; 
TAXATION. 

Acts  1879  of  Indiana,  p.  146,  relating  to  foreign  express  companies, 
did  not  confer  vested  rights  so  as  to  exempt  companies  comply- 
ing therewith  from  all  future  legislative  control.  Adams  Express 
Co.  V,  State  (Ind.),  p.  640,  vol.  32  (9  R  R  R). 

Allegation  that  company  discriminated  against  was  incorporated, 
when  it  was  not,  could  be  rejected  as  surplusage,  under  Indiana 
Acts  1901,  p.  149,  prohibiting  discrimination  by  express  com- 
panies. Adams  Express  Co.  v.  State  (Ind.),  p.  640,  vol.  32  (9 
R  R  R). 

Burns'  Ann.  St.  1901,  §  3312a,  not  complied  with  by  a  personal  de- 
livery of  parcel  to  consignee  at  local  express  office.  United 
States  Exp.  Co.  v.  State  (Ind.),  p.  73,  vol.  41  (18  R  R  R). 

Burns'  Ann.  St.  1901,  §  3312a,  requiring  delivery  of  parcels,  not  in- 
valid as  an  attempt  to  regulate  interstate  commerce.  United 
States  Exp.  Co.  v.  State  (Ind.),  p.  73,  vol.  41  (18  R  R  R). 

Care  due  from  railroad  to  express  messengers.  Shannon's  Adm'r 
V.  Chesapeake  &  O.  Ry.  Co.  (Va.),  p.  91,  vol.  42  (19  R  R  R). 

Constitutionality  of  Burns'  Ann.  St.  1901,  §  3312a,  requiring  express 
companies  to  deliver  parcels  to  the  consignees  in  cities  having  a 
specified  population.  United  States  Exp.  Co.  v.  State  (Ind.),  p. 
73.  vol.  41  (18  R  R  R). 

Delivery  of  parcels.  Burns'  Ann.  St.  1901,  §  3312a,  applicable  to  all 
concerns  carrying  parcels  by  express;  and  there  was  not  variance 
in  alleging  a  carrier  to  be  a  corporation,  though  proof  showed 
it  to  be  a  copartnership.  United  States  Exp.  Co.  v.  State  (Ind.), 
p.  73,  vol.  41  (18  R  R  R). 

Discrimination,  construction  of  Indiana  penal  statute.  Adams  Ex- 
press Co.  V.  State  (Ind.),  p.  640,  vol.  32  (9  R  R  R). 

Discrimination,   Indiana   penal   statute   is  not   invalid  as  an  inter- 
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ference  with  interstate  commerce.     Adaftis  Express  Co.  v.  State 
(Ind.),  p.  640,  vol.  32  (9  R  R  R). 
Fact  that  foreiRn  express  company  is  sued  by  wronjj^  name  may  be 
pleaded  in  abatement.     Adams   Express   Co.  v.  State    (Ind.),  p. 
640,  vol.  32  (9  R  R  R). 

Limiting  Liability. 

Burden  of  proving  shipper's  assent  to  stipulation.  Powers  Mer- 
cantile Co.  V.  Wells-FarRO  &  Co.  (Minn.),  p.  504,  vol.  35  (12 
R  R  R). 

Nan>e  of  defendant  foreign  express  company,  compliance  with  In- 
diana statute.  Adams  Express  Co.  v.  State  (Ind.),  p.  640,  vol,  32 
(9  R  R  R). 

Presumption  of  ne^^liRence  from  loss  of  goods.  Powers  Mercantile 
Co.  V.  Wells-Fargo  &  Co.  (Minn.),  p.  504,  vol.  35  (12  R  R  R). 

Though  a  carrier  by  express  is  not  organized  as  a  corporation,  it  is 
subject  to  legislative  control.  United  States  Exp.  Co.  v.  State 
(Ind.),  o.  73,  vol.  41  (18  R  R  R). 

Under  Va.  Code  1904,  p.  668,  §  a294c  (25),  contract  between  express 
company  and  its  messenger  stipulating  that  the  messenger  shall 
exempt  company  from  liability  for  its  own  negligence,  and  un- 
dertaking to  afford  similar  immunity  to  railroad  companies  in 
whose  cars  he  might  travel  in  performance  of  his  duties,  was 
void.  Shannon's  Adm'r  v.  Chesapeake  &  O.  Ry.  Co.  (Va.),  p. 
91,  vol.  42  (19  R  R  R). 

Under  the  provisions  of  Iowa  Code,  §  2165,  laws  relating  to  the 
transportation  of  property  by  railroads  are  applicable  to  express 
companies.  McMillan  v.  American  Exp.  Co.  (Iowa),  p.  453,  vol. 
33  (10  R  R  R). 

EXPRESS  MESSENGERS. 

See  CARRIERS  OF  PASSENGERS;  FELLOW  SERVANTS; 
MASTER  AND  SERVANT. 

FARES. 

See  TICKETS  AND  FARES. 

FARM  CROSSINGS. 

See  ADVERSE  POSSESSION;  CLAIMS. 

FEDERAL  COURTS. 

See  CONSTITUTIONAL  LAW;  JURISDICTION;  RECEIV- 
ERS. 

Exdessiveness  of  damages  for  personal  injuries  is  reviewable  in 
federal  courts  only  on  motion  for  new  trial  in  the  trial  court, 
and  not  on  writ  of  error.  Southern  Pac.  Co.  v.  Cavin  (C.  C.  A.), 
p.  803,  vol,  43  (20  R  R  R). 

In  action  by  passenger  against  carrier,  the  Federal  Circuit  Court 
of  Appeals  is  governed  by  the  law  as  declared  by  the  United 
States  Supreme  Court  with  reference  to  the  measure  of  care 
required  of  the  carrier.  Southern  Pac.  Co.  v.  Cavin  (C.  C.  .A), 
p.  803,  vol.  43  (20  R  R  R). 

FEDERAL  JURISDICTION. 

See  CARRIERS;   DEATH  BY  WRONGFUL  ACT;   LEASES 
AND  RUNNING  POWERS;  RAILROAD  COMMISSION'S; 
RAILROADS:  REMOVAL  OF  CAUSES;  TAXATION. 
Administrator  sues  as  trustee  and  not  merely  as  a   formal  party 

under  Indiana  statute  giving  right  of  action  for  wrongful  death. 

Cincinnati,  H.  &  D.  R.  Co.  v.  Thiebaud  (C.  C.  A.),  p.  26,  vol.  27 

(4  R  R  R).  >'.!'. 

Diverse    citizenship   as   affected   by   fact    that    foreign    corporation 


.  ,  GENERAI,  INDEX  Sll 

FEDERAL  JURISDICTION— Continued. 

filed  articles  of  incorporation  within  state.     Davis  v.  Chesapeake 
&  O.  Ry.  Co.  (Ky.),  p.  347,  vol.  30  (7  R  R  R). 

Effect  of  domestication  of  foreign  corporation  under  statute  of 
North  Carolina.  Southern  Ry.  Co.  v.  Allison  (U.  S.),  p.  431,  vol. 
30  (7  R  R  R). 

Foreiffn  corporation  becominj?  domestic  corporation  under  statute 
of  South  Carolina  is  a  nonresident  of  that  state  for  purposes  of 
removal  of  cause  to  federal  court.  Calvert  v.  Southern  Ry.  Co. 
(S.  Car.X  p.  481,  vol.  28  (5  R  R  R). 

Foreign  corporation  does  not  become  citizen  of  North  Carolina  by 
complying  with  N.  Car.  Pub.  Acts  1899,  ch.  62.  Southern  Ry.  Co. 
V.  Allison  (U.  S.).  p.  431,  vol.  30  (7  R  R  R). 

It  was  proper  for  the  court  to  Rrant  the  railroad's  renewed  motion 
for  removal  of  the  cause  to  the  federal  court,  on  the  ground  that 
the  citizen  defendant,  one  of  its  employees,  had  been  joined  for 
the  sole  purpose  of  preventing:  such  removal.  Dudley  v.  Illinois 
Cent.  R.  Co.  (Ky.),  p.  844,  vol.  43  (20  R  R  R), 

Petition  stated  a  cause  of  action  against  all  the  defendants,  which 
precluded  a  removal  of  the  cause  to  the  federal  court  by  the 
nonresident  defendants,  on  a  petition  alleging  that  the  nonresi- 
dent corporation  was  joined  for  the  fraudulent  purpose  of  pre- 
venting a  removal.  White  v.  Chicago,  etc.,  R.  Co.  (Ky.),  p.  849, 
vol.  43  (20  R  R  R). 

Presumption  that  plaintiff  did  not  join  defendant  railroad's  em- 
ployees as  defendants  with  it  merely  to  defeat  federal  jurisdiction. 
Illinois  Cent.  R.  Co.  v.  Rutherford  (Ky.),  p.  624,  vol.  42  (19 
R  R  R). 

Supreme  court  cannot  review  questions  under  the  federal  statute 
requiring  cars  to  be  equipped  with  automatic  couplings,  unless 
such  Questions,  were  specially  set  up,  and  denied,  in  the  state 
court.  Southern  Ry.  Co.  v.  Carson  (U.  S.),  p.  490,  vol.  34  (11 
R  R  R). 

Where,  in  action  against  foreign  railroad  for  death  of  its  brake- 
man,    the   enorineer,   a   resident    of   Kentucky,   was    made   a   de- 
fendant,  and   petition    stated   cause   of   action   against   him,   the 
'  action  was  not  removable  to  federal  court.     Illinois  Cent.  R.  Co. 
V.  Cane's  Adm'x  (Ky.),  p.  823,  vol.  42  (19  R  R  R). 

Where,  in  an  action  for  death,  a  joint  cause  of  action  is  stated 
against  several  defendants,  one  of  whom  is  a  resident  of  the  same 
state  as  plaintiff,  the  other  defendants,  on  proving  at  the  trial 
that  the  resident  defendant  was  joined  for  the  fraudulent  pur- 
pose of  preventing  a  removal  of  the  cause  to  the  federal  court, 
may  then  avail  themselves  of  the  misjoinder,  and  remove  the 
cause.  White  v.  Chicago,  etc.,  R.  Co.  (Ky.),  p.  849,  vol.  43  (20 
R  R  R). 

Where  petition  sought  recovery  solely  upon  the  ground  that  de- 
fendant engineer  had  failed  to  comply  with  the  blowpost  law, 
and  its  averments  in  reference  to  the  location  of  warehouses 
near  the  crossing  were  made  merely  as  a  matter  of  inducement, 
there  was  not  a  separable  controversy  between  the  railroad  com- 
pany, joined  with  the  engineer  as  defendant,  and  the  plaintiff, 
and  as  the  engineer  was  a  resident  of  the  state  of  Georgia,  the 
refusal  of  the  judge  to  remove  the  case  to  the  federal  court  was 
not  •  erroneous.  Southern  Ry.  Co.  r.  Grizzle  (Ga.),  p.  451,  vol. 
43  (20  R  R  R).. 

Where  petition  stated  a  joint  cause  of  action  for  negligent  injuries 
to  a  resident  brakeman  against  his  master,  a  nonresident  railroad, 
and  its  resident  agent,  the  court  properly  denied  the  motion  of 
the  railroad  company  in  the  first  instance  to  transfer  the  cause 
to  the  federal  court.  Dudley  v.  Illinois  Cent.  R.  Co.  (Ky.),  p. 
844.  vol.  43  (20  R  R  R). 

Where  petition  states  joint  cause  of  action  for  injuries  against  a 
nonresident   railroad   and   its   resident  engineer,   the  case  is   not 
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removable  to  federal  court.    Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.), 
p.  531,  vol.  41  (18  R  R  R). 

FELLOW  SERVANTS. 

See  CROSSINGS;   EMPLOYERS'   LIABILITY  ACTS;   MAS- 
TER AND  SERVANT. 

Acts  1898  of  Miss.,  ch.  65,  applies,  by  its  express  terms,  to  injuries 
to  servants  resultiru?-  from  negligence  of  master  alone.  Bussey 
V.  Gulf  &  S.  I.  R.  Co.  (Miss.),  p.  504,  vol.  27  (4  R  R  R). 

Application  of  employers*  liability  act  of  Florida,  limiting  fellow 
servant  rule.  Louisville  &  N.  R.  Co.  v.  Wade  (Fla.),  p.  22,  vol. 
35  (12  R  R  R). 

Application  of  Iowa  Code,  §  2071,  making  railroads  liable  for  neg- 
ligence of  fellow  servants.  Phinney  v.  Illinois  Cent.  R.  Co. 
(Iowa),  p.  14,  vol.  35  (12  R  R  R). 

Complaint,  which  alleged  that  fireman's  death  was  caused  "by  the 
negligence  and  carelessness  of  the  agents  and  servants  of  de- 
fendant," and  "by  reason  of  such  negligence  and  carelessness  of 
defendant,"  sufficiently  excluded  the  idea  that  the  death  was 
caused  by  the  negligence  of  fellow  servants  of  decedent.  Choc- 
taw, O.  &  G.  Ry.  Co.  V.  Doughty  (Ark.),  p.  665,  vol.  41  (18 
R  R  R). 

Concurring  Negligence. 

Concurrent  negligence  of  fellow  servant  and  master,  liability  of 
latter.  Bodie  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  95, 
vol.  32  (9  R  R  R);  Hicks  v.  Southern  Pac.  Co.  (Utah),  p.  332. 
vol.  35  (12  R  R  R);  Merrill  v.  Oregon  Short  Line  R.  Co. 
(Utah),  p.  221,  vol.  42  (19  R  R  R);  Moore  v.  St.  Louis  Transit 
Co.  (Mo.),  p.  444,  yol.  43  (20  R  R  R) ;  Pennsylvania  R.  Co.  v. 
Jones  (C.  C.  A.),  p.  Ill,  vol.  32  (9  R  R  R);  Root  v.  Kansas 
City  Southern  Ry.  Co.  (Mo.),  p.  171,  vol.  43  (20  R  R  R). 

Concurring  negligence  of  master  and  fellow  servant,  master's 
liability  depending  on  proximate  cause.  Gila  Valley,  G.  &  N. 
Ry.  Co.  V.  Lyon  (Ariz.),  p.  745,  vol.  39  (16  R  R  R). 

Doctrine  of  nonliability  of  master  does  not  extend  to  a  stranger 
to  the  relation  of  master  and  servant,  who,  in  conjunction  with 
a  servant,  injures  a  fellow  servant  of  the  latter;  but  he  is  liable 
like  any  other  joint  tort  feasor.  Kentucky  &  I.  Bridge  &  R. 
Co.  V.  Snydor  (Ky.),  p.  520,  vol.  40  (17  R  R  R). 

Effect  of  negligence  of  fellow  servant  on  right  to  recover  against 
other  company  for  death  of  fireman  killed  in  a  collision  at  the 
intersection  of  two  railroads.  Chicago  &  A.  R.  Co.  v.  Vipond 
(111.),  p.  295,  vol.  37  (14  R  R  R). 

If  an  injury  to  a  servant  was  caused  by  the  negligence  of  a 
fellow  servant,  yet  the  negligence  of  a  vice  principal  con- 
tributed to  the  injury,  the  master  is  liable.  Chicago  Union 
Traction  Co.  v.  Sawusch  (111.),  p.  856,  vol.  41   (18  R  R  R). 

Master  liable  where  injury  to  employee  was  caused  by  con- 
curring negligence  of  fellow  servant  and  vice  principal.  Vir- 
ginia &  S.  W.  Ry.  Co.  V.  Bailey  (Va.),  p.  795,  vol.  38  (15  R 
R  R). 

Motorman  injured  in  a  collision  was  entitled  to  recover,  thouf?h 
injury  resulted  from  combined  negligence  of  master  and  fellow 
servant.  Cole  v.  St.  Louis  Transit  Co.  (M^o.),  p.  583,  vol.  40 
17  R  R  R). 

Negligence  of  fellow  servants  concurring  with  negligence  of 
master  does  not  excuse  primary  negligence  of  master  for  in- 
jury to  another  fellow  servant.  Howe  v.  Northern  Pac.  Ry. 
Co.   (Wash.),  D.  624,  vol.  28  (5  R  R  R). 

Ne£2:ligcnce  of  fellow  servant  concurring  with  that  of  another. 
St.  Louis  Nat.  Stock  Yards  v.  Godfrey  (Ill.)\  p.  28,  vol.  30  (7 
R  R  R). 
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Negligence  of  vice  principal  and  fellow  servant  concurring.  St. 
Louis,  etc.,  R.  Co.  v.  Robertson  (Ark.),  p.  78,  vol.  30  (7  R  R  R). 

Recovery  for  injury  to  forenrian  of  switching  crew  riding  on  en- 
gine, where  combined  negligence  of  his  fellow  servants  and  his 
employer's  gate  keeper.  Chicago  &  A.  R.  Co.  v.  Wise  (Ill.)» 
p.  8,  vol.  33  (10  R  R  R). 

Servant  may  recover  of  his  master  for  injuries  resulting  from 
master's  negligence  co-operating  with  that  of  a  fellow  servant. 
Gordon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  464,  vol.  41  (18 
R  R  R). 

Where  an  injury  results  from  the  common  negligence  of  the  mas- 
ter and  a  fellow  servant,  the  fellow-servant  doctrine  does  not 
absolve  the  master  from  liability.  Fuller  v.  Tremont  Lumber 
Co.  (La.),  p.  710,  vol.  40  (17  R  R  R). 

Different  Department  Limitation. 

Co-operation  of  brakeman   and   switch   crew,   question  for  jury. 
Chicago  &  E.  I.  Ry.   Co.  v.  White   (111.),  p.   558,  vol.  36  <13 
R  R  R). 
Different    department    limitation    of    fellow-servant    rule    applied 
where  servant  engaged  in  attaching  chain  to  logs  to  be  dragged 
by  engine  was  injured  by  act  of  engineer  in  starting  engine  with- 
out  warning.     Conine   v.   Olympia    Logging   Co.    (Wash.),   p. 
387.  vol.  38  (15  R  R  R). 
Different  departments,  questions  for  jury  where  section  hand  was 
injured  through  negligence  of  engineer.    Indiana,  I.  &  I.  R.  Co. 
V,  Otstot  (111.),  p.  149,  vol.  37  (14  R  R  R). 
Employees  co-operating  as  fellow  servants,   thouerh  in   different 
departments.    Chicago  &  E-  Ry.  Co.  v.  White  (Ill.)»  P-  558,  vol. 
36  (13  R  R  R). 
Engineer  and  brakeman   in   same   department  of  service,   under 
Ohio  statute.    Cleveland,  L.  &  W.  Ry.  Co.  v,  Shanower  (Ohio), 
p.  147,  vol.  36  (13  R  R  R). 
Personal  acquaintance  not  an  essential  element.    Chicago  &  E.  L 

Ry.  Co.  V.  White  (111.),  p.  558,  vol.  36  (13  R  R  R). 
Switch  crews  handling  different  trains  in  same  yard  are  engaged 
in   different   branches   or  departments  of  service,   under   Ohio 
statute.     Erie  R.  Co.  v.  Kane  (C.  C.  A.),  p.  423,  vol.  31  (8  R 
R  R). 
To  bring  case  within  general  exemption  of  master  from  liability 
for  injury  to  servant  caused  by  his  fellow  servant's  negligence, 
it  is  sufficient  if  such  employees  are  in  the  employment  of  same 
master,    engaged    in    same  common  enterprise,  and    both    em- 
ployed to  perform  duties  tending  to  accomplish  same  general 
purpose  or  directed  to  the  accomplishment  of  same  general  end. 
Mollhoff  V.  Chicago,  R.  I.  &  P.  R.  Co.  (Okla.),  p.  709,  vol.  42 
(19  R  R  R). 
"Dual    capacity    doctrine"    of    Illinois,    where    employee    is    injured 
through  the  negligence  of  one  in  authority  over  him.     Fogarty 
V.  St  Louis  Transfer  Co.  (Mo.),  p.  578,  vol.  34  (11  R  R  R). 
Fellow    servant   doctrine    a    common-law    doctrine.      Rosemand   v. 

Southern   Ry.   (S.  Car.),  p.  531,  vol.  31   (8  R  R  R). 
Fellow  servant  rule  not  in  force  in  republic  of  Mexico.     Mexican 
Cent.  Ry.  Co.  v.  Knox  (C  C.  A.),  d.  36,  vol.  27  (4  R  R  R);  Mex- 
ican Cent.  Ry.  Co.  v.  Sprague   (C.  C.  A.),  p.  103,  vol.  27   (4  R 
R  R). 
Instruction  in  regard  to  incompetency  of  fellow  servants  not  war- 
ranted by  evidence.    Gila  Valley,  G.  &  N.  R.  Co.  v,  Lyon  (Ariz.), 
p.  817,  vol.  29  (6  R  R  R). 
Looped  telltales  were  not  attributed  to  negligence  of  fellow  servant. 
McGarrity  v.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.),  p.  65.  vol.  32 
(3  R  R  R). 

ID— 33 
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Master's  Liability. 

Company  liable  for  injury  to  section  hand  caused  by  negligence 
of  fellow  servant,  also  sectionmen,  while  engaged  with  him  in 
removing  hand  car  from  track.    Lindgren  v.  Minneapolis  &  St 
L.  R.  Co.  (Minn.),  p.  171,  vol.  26  (3  R  R  R). 
Complaint,  in  action  by  engineer  for  injuries  received  by  being 
struck  by  a  mail  car  while  it  was  being  run  backward  in  de- 
fendant's yards  without  proper  signals  being  given,  drawn  on 
the  theory  of  a  common-law  liability,  is  defective  for  failing  to 
allege  that  the  person  who  caused  mail  car  to  be  moved  was 
not  a  fellow  servant  of  plaintiff.    Pittsburg,  C.  C.  &  L.  Ry.  Co. 
V.  Lightheiser  (Ind.),  p.  176,  vol.  41  (18  R  R  R). 
Construction  of  Va.  Const.  §  162,  relaxing  stringency  of  existing 
precedents,  in  favor  of  railroad  employees.     Virginia  &  S.  W. 
Ry.  Co.  V.  Clowers  (Va.),  p.  170,  vol.  36  (13  R  R  R). 
Delegation  of  authority  to  fellow  servants  as  relieving  master  of 
liability  for   performance   of  nonassignable   duties,  instruction. 
Dolan  V.  Sierra  Ry.  Co.  of  California  (Cal.),  p.  875,  voL  25  (2 
R  R  R). 
Employee    entitled   to    recover    for   injury    resulting  from   negli- 
gence of  fellow  servant  in  failing  to  perform  a  certain  act  and 
'  his   negligence   in   giving  an   order   without   having  performed 

such  act.     Illinois  Southern  Ry.   Co.  v.  Marshall   (111.),  p.  95, 
vol.  36  (13  R  R  R). 
Employee,  while  on  engine,  killed  in  a  collision  caused  by  fellow 
servants'    violation    of    rule,   -master    liable.      Spangler   v.    Bal- 
timore &  O.  R.  Co.  (Pa.),  p.  687,  vol.  42  (19  R  R  R). 
General    rule    as   to    master's   liability   for  negligence    of   fellow 
servant.     Northern  Alabama  Ry.  Co.  v.  Mansell  (Ala.),  p.  186, 
vol.  34  (11  R  R  R). 
Habitual  negligence  of  fellow  servant,  whether  master  liable  for. 
Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  p.  724,  vol.  40  (17  R 
R  R). 
Hand   car   within   meaning  of  Tex   St.   providing  that   railroads 
shall  be  liable  for  all  damages  sustained  by  any  servant  or  em- 
ployee while  engaged  in  the  work  of  operating  cars,  locomo- 
tives,   or    trains,    by    reason    of  negligence  of    any    employee, 
whether  fellow  servant  or  not.    Texas  &  P.  Ry.  Co.  v.  Smith 
(C.  C.  A.),  p.  224,  vol.  26  (3  R  R  R). 
Injured  employee  not  prevented  from  recovering  by  the  fact  that 
the  car  on  which  he  was  riding  was  being  run  by  his  fellow 
servant,  where  the  cause  of  the  accident  was  the  act  of  one  not 
his  fellow  servant,  in  leaving  open  a  switch.    Noe  v.  Rapid  Ry. 
Co.  (Mich.),  p.  654,  vol.  31  (8  R  R  R). 
Liability  for  negligence  of  fellow  servants  in  operating  hand  car 
under  Savles  Ann.  (^ivil  Statutes  of  Tex.  Art.  456f.     Perez  v. 
San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  p.  354,  vol.  25  (2  R  R  R). 
Liability  for  negligence  of  foreman   in   detaching  end  of  brace 
from  building  by  rope.    Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v, 
Walden  (Tex.),  p.  294,  vol.  25  (2  R  R  R). 
Liability  for  negligent  act  of  co-employee  while  transferring  rails 
from  one  car  to  another  by  use  of  locomotive  moving  along 
track,  under  Iowa  St.,  providing  that  railroads  shall  be  liable 
for  all  damages  sustained  by  employees  in  consequence  of  neg- 
ligence of  other  employees,  when  such  wrongs  are  connected 
with  operation  of  any  railroad.     Stebbins  v.  Crooked  Creek  R. 
&  Coal  Co.  (Iowa),  p.  271,  vol.  26  (3  R  R  R). 
Liability  of  master  for  negligence  of  fellow  servant,  general  rule. 
Louisville  &  N.  R.  Co.  v.  Wyatt  (Ky.),  p.  413,  vol.  43  (26  R 
R  R). 
Liability  under  employers'  liability  act  of  Indiana  for  injury  to 
section  hand   caused  by  proper  order  of  foreman  negligently 
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performed.    Thacker  v.  Chicago,  I.  &  L.  Ry.  Co.  (Ind.),  p.  772, 
vol.  27   (4  R  R  R). 

Master,  having  furnished  reasonably  safe  machinery  and  appli- 
ances, and  instructed  engineer  to  be  careful,  was  not  liable  for 
the  latter's  negligence  in  moving  car  and  thereby  injuring  fel- 
low servant,  who  was  loading  it.  Peterson  v.  New  York,  N. 
H.  &  H.  R.  Co.  (Conn.),  p.  772,  vol.  38  (15  R  R  R). 

Master  liable  for  injury  to  flagman,  struck  by  train,  caused  by 
negligent  replacement  of  his  watch  box  by  his  fellow  servant. 
Philadelphia,  B.  &  W.  R.  Co.  v.  Devers  (Md.),  p.  366,  vol.  39 
(16  R  R  R). 

Master  not  liable  for  injury  to  employee  unless  it  resulted  from 
firross  negligence  of  superior  servant.  Illinois  Cent.  R.  Co.  v. 
Elliott  (Ky.),  p.  145,  vol.  39  (16  R  R  R). 

Master  not  liable  for  injury  to  servant  from  use  of  defective  ap- 
pliances and  tools  selected  for  his  own  use  by  foreman,  where 
proper  ones  had  been  furnished.  Gauges  v.  Fitchburg  R.  Co. 
(Mass.),  p.  398,  vol.  33  (10  R  R  R). 

Master  not  liable  for  negligence  of  fellow  servant.  Peterson  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Conn.),  p.  772,  vol.  38  (15 
R  R  R). 

Messap^e  of  division  superintendent  made  conductor  negligent  in 
putting  crippled  car  before  cabin  car,  and  thereby  relieved 
company  of  liability  for  injuries  received  by  car  inspector, 
conductor's  fellow  servant,  in  consequence  of  the  conductor's 
act.  Shuster  v.  Philadelphia,  B.  &  W.  R.  Co.  (Del.),  p.  6,  vol, 
42  (19  R  R  R). 

Negligence  of  fellow  servant  obeying  negligent  order  of  vice 
principal  Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Sherwood  (Tex.),  p. 
564,  vol.  27  (4  R  R  R). 

Negligence  of  flagman  in  not  signaling  approaching  train.  Miller 
V.  Central  R.  Co.  of  New  Jersey  (N.  J.),  p.  639,  vol.  31  (8 
R  R  R). 

Negligence  of  servant  will  not  render  master  liable  for  injuries 
to  former's  fellow  servant.  Mollhoff  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (Okla.),  p.  709,  vol.  42  (19  R  R  R). 

Prior  to  the  passage  of  87  Ohio  Laws,  p.  150,  §  3,  a  railroad  was 
not  responsible  to  an  employee  for  injuries  from  negligence  of 
his  fellow  servant,  except  where  one  employee  was  put  under 
the  control  of  another.  Kane  v.  Erie  R.  Co.  (C.  C.  A.),  p.  233, 
vol.  43  (20  R  R  R). 

Railroad  not  liable  for  injury  to  fireman  from  collision  caused  by 
cars  being  sent  adrift  by  contact  with  shifting  cars.  Norfolk  & 
W.  Ry.  Co.  V.  Cromer  (Va.),  p.  371,  vol.  31  (8  R  R  R). 

Train  master  and  road  master  superintending  work  of  removing 
wreck  responsible  for  negligence  in  fastening  derrick  chain,  and 
not  the  fellow  servants  of  injured  employee.  Reed  v,  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.),  p.  262,  vol.  26  (3  R  R  R). 

Vice  principal's  negligence  causing  injury  to  Smother  employee 
will  render  master  liable.  Mollhoff  v,  Chicago,  R.  I.  &  P.  R. 
Co.  (Okla.),  p.  709,  vol.  42  (19  R  R  R). 

Wanton,  reckless,  or  intentional  act  of  fellow  servant  causing  in- 
jury to  servant,  complaint  demurrable  in  failing  to  further 
charge  that  master  was  negligent  in  selection  of  alleged  neg- 
ligent servant  or  in  giving  him  orders,  etc.  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Bridges  (Ala.),  p.  688,  vol.  42  (19  R  R  R). 

Wanton,  reckless,  willful,  or  intentional  act  of  fellow  servant 
causing  injury  to  servant,  liability  of  master.  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Bridges  (Ala.),  p.  688,  vol.  42  (19  R  R  R). 

Where  a  grating  was  removed  from  the  floor,  without  the  mas- 
ter's authority  by  a  fellow  servant  of  one  who  fell  through  the 
opening,  this  did  not  constitute  negligence  on  the  part  of  the 
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master.  Horrigan  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  443, 
vol.  43  (20  R  R  R). 
Where  a  train  properly  made  up  at  the  starting  point  was  after- 
wards changed  by  the  conductor,  a  fellow  servant,  without 
authority,  and  in  violation  of  the  company's  rules,  the  com- 
pany was  not  responsible  for  his  negligence  in  making  up  the 
train.  Driver  v.  Southern  Ry.  .Co.  (Va.),  p.  11,  voL  41  (18 
.    R  R  R). 

Where  railroad  employed  in  its  repair  shop  a  requisite  number 
of  servants  who  were  skillful  in  doing  certain  work,  but  the 
foreman  of  the  shop  negligently  detailed  on  such  work  an  un- 
skillful servant,  whose  lack  of  skill  caused  an  injury  to  another 
servant,  the  railroad  was  not  liable.     Hilton  v.  Fitchburg  R.  R. 
(N.  H.),  p.  757.  vol.  39  (16  R  R  R). 
Necessity    of    pleading    existence    of    relation    of    fellow    servant. 
Pennsylvania  Co.  v.  Fishack  (C.  C.  A.),  p.  85,  vol.  32  (9  R  R  R). 
Negligence  of  fellow  servant,  and  not  failure  to  furnish  air  brakes, 
was  cause  of  derailment.     Snyder  v.  Pennsylvania  R.  Co.  (Pa.), 
p.  82,  vol.  32  (9  R  R  R). 
Negligence  of  fellow  servant  must  be  pleaded.     Peters  v.  McKay 

&  Co.  (Cal.),  p.  173,  vol.  26  (3  R  R  R). 
Presumption  as  to  law  of  sister  state  relating  to  fellow  servant  rule. 
Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Read  (Ind.),  p.  406,  vol.  24  (1 
R  R  R). 
Question  whether    negligence    of  fellow    servant    was    proximate 
cause,    or    whether    defendant's    negligence  was   a    contribating 
cause,  ordinarily  for  the  jury.     Gila  Valley,  G.  &  N.  R.  Co.  v. 
Lyon  (Ariz.),  p.  817,  vol.  29  (6  R  R  R). 
Rule  applied  in  federal  court,  in  absence  of  state  statute.    Pennsyl- 
vania Co.  V.  Fishack  (C.  C.  A.),  p.  85,  vol.  32  (9  R  R  R). 
Liability  of  servant  for  injuries  to  his  fellow  servant.     Dudley  v. 

Illinois  Cent.  R.  Co.  (Ky.),  p.  844,  vol.  43  (20  R  R  R). 
States  may  fix  by  legislative  enactment  liabilities  of  employers  for 
the  acts  and  negligence  of  their  employees.  Southern  Pac  Co. 
V,  Schoer  (C.  C.  A.),  p.  254,  vol.  26  (3  R  R  R). 
Sufficiency  of  declaration  in  action  for  injury  to  section  hand  on 
hand  car  in  charge  of  foreman.  Thacker  v.  Qiicago,  L  &  L.  Ry* 
Co.   (Ind.),  p.  772,  vol.  27  (4  R  R  R). 

Superior  Servant  Limitation. 

Engineer's  relation  to  brakeman  not  affected  by  fact  that  con- 
ductor is  on  other  section  of  parted  train.  Cleveland,  L.  & 
W.  Ry.  Co.  V.  Shanower  (Ohio),  p.  147,  vol.  36  (13  R  R  R).. 

Foreman  of  machine  shop,  in  sending  helper  to  operator,  put  him 
under  direction  of  operator,  and  they  were  not  fellow  servants, 
under  Tex.  Rev.  St.  1895,  arts.  4560,  §  4560g.  Sherman  v.  Texas 
&  N.  O.  R.  Co.  (Tex.),  p.  637,  vol.  41  (18  R  R  R). 

Injury  to  employee  from  act  of  one  having?  right  to  direct  his 
services,  application  of  constitutional  provision.  Southern  Ry- 
Co.  V.  Cheaves  (Miss.),  p.  803,  vol.  36  (13  R  R  R). 

Liability  under  Utah  statute  for  negligence  of  superior  servants. 
Southern  Pac.  Co.  v,  Schoer  (C.  C.  A.),  p.  254,  vol.  26  (3 
R  R  R). 

Liability  under  Utah  statute  for  negligence  of  superior  servants 
occurring  while  they  are  not  exercising  superintendence. 
Southern  Pac.  Co.  v.  Schoer  (C.  C.  A.),  p.  254,  vol.  26  (3 
R  R  R). 

Question  for  jury  whether  master  was  liable,  under  the  "dual 
capacity  doctrine,"  where  employee  was  injured  through  the 
negligence  of  one  in  authority  over  him.  Fogarty  v,  "St.  Louis 
Transfer  Co.  (Mo.),  p.  578,  vol.  34  (11  R  R  R).        ^ 

Superior  servant  not  fellow  servant  of  employee  injured  while 
working  under  his  orders,   although  the  superior  was  subject 
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to  the  orders  of  another  while  engaged  in  the  work.     Illinois 
Cent.  R.  Co.  v.  Elliott  (Ky.),  p.  145,  vol.  39  (16  R  R  R). 

Who  Are. 

Application  of  employers'  liability  act  of  Miss.  Bussey  v.  Gulf 
&  S.  I.  R.  Co.  (Miss.),  p.  504,  vol.  27  (4  R  R  R). 

Application  of  Minnesota  statute  making  railroads  liable  for  in- 
jury resulting  from  the  negligence  of  fellow  servant  Williams 
v.  Northern  Lumber  Co.  (Minn.),  p.  283,  vol.  25  (2  R  R  R).    * 

Brakemen  and  engineers  of  different  trains.  Morrison  v.  North- 
ern Pac.  Ry.  Co.  (Wash.),  p.  233,  vol.  33  (10  R  R  R). 

Car  cleaner  entitled  to  recovery  as  a  fellow  servant  of  hostler 
under  employers'  liability  act  of  Iowa.  Jensen  v.  Omaha  &  St. 
L.  R.  Co.  (Iowa),  p.  46,  vol.  27  (4  R  R  R). 

Car  inspector  injured  through  negligence  of  brakeman.  Fullmer 
V.  New  York  Cent.  &  H.  R.  R.  Co.  (Pa.),  p.  817,  vol.  36  (13 
R  R  R). 

Car  starter  and  motorman  are.  Sams  v,  St.  Louis  &  M.  R.  Co. 
(Mo.),  p.  396,  vol.  31  (8  R  R  R). 

Conductor,  and  car  starter  sending  out  defective  car.  Shaw  v. 
Manchester  St.  Ry.  (N.  H.),  p.  275,  vol.  37  (14  R  R  R). 

Conductor  fellow  servant  of  flagman  on  another  train.  Hicks  v. 
Southern  Ry.  Co.  (S.  Car.),  p.  540,  vol.  27  (4  R  R  R). 

Conductor  of  passenger  train  fellow  servant  of  brakeman  of 
freight  train.  Louisville  &  N.  R.  Co.  v.  Dillard  (Tenn.),  p. 
762.  vol.  40  (17  R  R  R). 

Conductor  of  street  car  was  not  shown  to  be  vice  principal  as  to 
motorman,  injured  in  a  collision  between  such  car  and  a  train. 
McLeod  V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  715,  vol.  37 
(14  R  R  R). 

Construction  of  Alabama  Code  1896,  §  27.  Northern  Alabama 
Ry.  Co.  V.  Mansell  (Ala.),  p.  186,  vol.  34  (11  R  R  R). 

Criterion  for  determining  existence  of  relation.  Merrill  v.  Ore- 
gon Short  Line  R.  Co.  (Utah),  p.  221,  vol.  42  (19  R  R  R). 

Employee  engaged  in  charging  holes  in  rock  with  dynamite  fel- 
low servant  of  employees  drilling  holes.  Hooe  v.  Boston  & 
N.  St.  Ry.  Co.  (Mass.),  p.  288,  vol.  37  (14  R  R  R). 

Employee  injured  while  loading  ashes  on  car  was  fellow  servant 
of  engineer,  negligent  in  moving  car.  Peterson  v.  New  York, 
N.  H.  &  H.  R.  Co.  (Conn.),  p.  772,  vol.  38  (15  R  R  R). 

Employee  of  iron  company  while  loading  cases  fellow  servant 
of  trainmen  under  Pa.  St.  Weaver  v.  Philadelphia  &  R.  Ry. 
Co.  (Pa.),  p.  198,  vol.  26  (3  R  R  R). 

Employees  of  a  company  engaged  in  operating  either  of  two 
colliding  trains  were  fellow  servants  of  a  fireman  on  one  of 
the  trains.  Rosney  v.  Erie  R.  Co.  (C.  C.  A.),  p.  751,  vol.  39 
(16  R  R  R). 

Engineer  killed  by  collision  with  unattended  cars,  which  had  es- 
caped from  siding.  Jones  v.  Kansas  City,  etc.,  R.  Co.  (Mo.), 
p.  364,  vol.  33  (10  R  R  R). 

Engineers  of  different  trains  are  fellow  servants,  under  employ- 
ers' liability  act  of  Indiana.  Pittsburgh,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Gipe  (Ind.),  p.  383,  vol.  29  (6  R  R  R). 

Engineer  was  fellow  servant  of  plaintiff,  who  was  a  gravel  pit- 
man and  whose  work  it  was,  with  assistance  of  others,  to  take 
section  of  temporary  track  from  rear  of  outfit,  carry  it  forward, 
and  fasten  it  in  position  in  front  of  steam  shovel.  Jemming  v. 
Great  Northern  Ry.  Co.  (Minn.),  p.  697,  vol.  42  (19  R  R  R). 

Existence  of  relation,  question  for  jury.  Metropolitan  West  Side 
Elevated  Ry.  Co.  v.  Fortin  (111.),  p.  77,  vol.  32  (9  R  R  R). 

Fireman  and  foreman  of  switching  crew  riding  on  the  engine. 
Chicago  &  A.  R.  Co.  v.  Wise  (111.),  p.  8,  vol.  33  (10  R  R  R). 

Fireman  fellow  servant  of  brakeman  of  his  train.  Virginia  & 
S.  W.  Ry.  Co.  V.  Bailey  (Va.),  p.  795,  vol.  38  (15  R  R  R). 
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Fireman  fellow  servant  of  brakeman  of  same  train,  injured  by 
reason  of  fireman's  nef?li|2:ence  in  throwing  fresh  coal  into 
boiler,  contrary  to  custom  under  the  circumstances  in  question. 
Johnson  v.  Boston  &  M.  R.  R.  (Vt.),  p.  680,  vol.  42  (19  R  R  R). 

Fireman  killed  throucfh  negli^^ence  of  his  eng:ineer  in  causing^  a 
derailing.  Shugart  v.  Atlanta,  K.  &  N.  Ry.  (C.  C.  A.),  p.  558, 
vol.  40  (17  R  R  R). 

Fireman  of  passenger  engine  and  conductor  of  another  passenger 
train.  Crosby  v.  Lehigh  Valley  R.  Co.  (C.  C.  A.),  p.  426,  vol. 
41  (18  R  R  R). 

Fireman  throwing  out  waste  matter  was  fellow  servant  of  sec- 
tionman  injured  thereby.  Swartz  v.  Great  Northern  Ry.  Co. 
(Minn.),  p.  790,  vol.  38  (15  R  R  R). 

Flagman  of  one  train  and  engineer  of  another.  Miller  v.  Central 
R.  Co.  of  New  Jersey  (N.  J.),  p.  639,  vol.  31  (8  R  R  R). 

Foreman  engaged  in  same  work  a  fellow  servant  of  hand.  South- 
ern Indiana  Ry.  Co.  v.  Harrell  (Ind.),  p.  35,  vol.  32  (9  R  R  R). 

Foreman  of  switching  crew  and  engineer  of  engine  on  which 
former  is  riding.  Chicago  &  A.  R.  Co.  v.  Wise  (111.),  p.  8, 
vol.  33  (10  R  R  R). 

Guard  of  express  car  and  express  messenger.  Wells,  Fargo  & 
Co.  V.  Page  (Tex.),  p.  668,  vol.  27  (4  R  R  R). 

Hand  injured  by  negligence  of  his.  foreman  in  detaching  brace 
from  building.  Missouri,  K.  &  T.*  Ry.  Co.  of  Texas  v.  Walden 
(Tex.),  p.  294,  vol.  25  (2  R  R  R). 

Local  telegraph  operator  and  station  agent,  in  reporting  move- 
ments of  trains  to  train  dispatchjer,  are  fellow  servants  of  fire- 
man through  their  negligence.  Northern  Pac.  R,  Co.  v.  Dixon 
(U.  S.),  p.  368,  vol.  34  (11  R  R  R).    . 

Members  of  same  train  crew.  Hale  v.  Kansas  City  Southern  Ry. 
Co.  (C.  C.  A.),  p.  4,  vol.  31  (8  R  R  R). 

Mere  agent  as  coservant.  Norman  v.  Middlesex  &  S.  Traction 
Co.  (N.  J.),  p.  392,  vol.  31  (8  R  R  R). 

Negligent  inspector  of  trolley  car  and  conductor.  Shngard  v. 
Union  Traction  Co.  (Pa.),  p.  826,  vol.  24  (1  R  R  R). 

Person  holding  trainmaster's  permit  to  ride  on  freight  trains  in 
the  district  to  acquire  familiarity  with  the  duties  of  a  flagman 
was  killed  while  on  a  freight  train  with  its  conductor's  assent 
Huntzicker  v.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  555,  vol.  34 
(U  R  R  R). 

Presumption  that  all  persons  engaged  in  common  employment 
of  same  master  are  fellow  servants.  Mollhoff  v.  Chicago,  R.  I. 
&  P.  R.  Co.   (Okla.),  p.  709,  vol.  42  (19  R  R  R). 

Question  for  jury  whether  assistant  yard  master,  while  ordering 
switching  crew  to  move  train  on  a  switch,  is  a  fellow  servant 
or  a  vice  principal  with  respect  to  members  of  the  crew.  Chi- 
cago &  E.  I.  R.  Co.  V.  Driscoll  (111.),  p.  413,  vol.  33  (10  R 
R  R). 

Question  for  jury  whether  negligent  employee  was  a  fellow  serv- 
ant or  a  foreman.  Illinois  Southern  Ry.  Co.  v.  Marshall  (IlDi 
p.  95,  vol.  36  (13  R  R  R). 

Railroad  employees  delivering  cars  on  side  track  of  coke  com- 
pany  were   fellow   servants    of   employees    of    coke    company' 
charged  with  duty  of  shifting  such  cars.     Laporte  v.  Pittsburg 
&  L.  E.  R.  Co.  (Pa.),  p.  291,  vol.  37  (14  R  R  R). 

Railroad  employees,  under  Ohio  statute.  Erie  R.  Co.  v.  Kane 
(C.  C.  A.),  p.  423,  vol.  31   (8  R   R  R). 

Rear  brakeman.  to  whom  conductor  had  given  switch  list,  was 
fellow  serva;it  of,  and  not  master's  representative,  with  re- 
spect to  head  brakeman,  injured  while  co-operating  with  him 
in  switching  cars  and  making  up  train.  Higgins  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (Kan.),  p.  334.  vol.  40  (17  R  R  R). 

Riding  from   work.      Indianapolis    &   G.    R.    T.   Co.   v.    Foreman 
(Ind.),  p.  214,  vol.  34  (11  R  R  R). 
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Roadmaster,  foreman,  and  employee  killed  by  falling  rock,  while 
all  three  were  assisting  in  removing  debris  from  track.  Flor- 
ence &  C.  C.  R.  Co.  V.  Whipps  (C.  C.  A.),  p.  569,  vol.  40  (17 
R  R  R). 

Roadmaster  in  charge  wrecking  train  fellow  servant  of  its  con- 
ductor, and  could  not  recover  for  injury  caused  by  collision  be- 
tween its  sections,  after  it  had  been  divided  by  agreement  be- 
tween them.  McDaniel  v,  Charleston  &  W.  C.  R.  Co.  (S. 
Car.),  p.  794,  vol.  38  (15  R  R  R). 

Roadmaster  in  control  of  wrecking  train  fellow  servant  of  its 
conductor.     McDaniel  v.  Charleston  &  W.  C.  R.  Co.  (S.  Car.), 

*    p.  794,  vol.  38  (15  R  R  R). 

Section  foreman  while  transporting  men  on  hand  cars  to  a  place 
where  they  are  to  work  does  not  act  as  a  vice  principal  in 
giving  an  order  to  stop.  Thacker  v,  Chicago,  I.  &  L.  Ry.  Co. 
(Ind.),  p.  772,  vol.  27  (4  R  R  R). 

Station  agent,  in  lowering  freight  platform,  was  a  fellow  servant 
of  freight  conductor,  struck  by  the  platform  while  on  side  of 
moving  car.  Henry  v.  Ann  Arbor  R.  Co.  (Mich.),  p.  580.  vol. 
40  (17  R  R  R). 

Switchman  and  brakeman  killed  while  making  flying  switch. 
Stevick  V,  Northern  Pac.  Ry.  Co.  (Wash.),  p.  318,  vol.  40  (17 
R  R  R). 

Student  brakeman,  on  defendants'  freight  trains,  for  the  purpose 
of  learning  the  work,  was  fellow  servant  of  other  trainmen, 
although  he  was  receiving  no  pecuniary  compensation.  Wiesser 
V.  Southern  Pac.  Ry.  Co.  (Cal.),  p.  861,  vol.  41  (18  R  R  R). 

Subforeman,  in  applying  brake  on  lever  car,  was  the  fellow 
servant  of  hand  thrown  from  the  car  by  reason  of  such  act. 
Ohio  River  &  C.  Ry.  Co.  v,  Edwards  (Tenn.),  p.  403,  vol.  33 
(10  R  R  R). 

Telegraph  operator  fellow  servant  of  trainmen.  Northern  Pac. 
Ry.  (Jo.  V.  Dixon  (C.  C.  A.),  p.  242,  vol.  43  (20  R  R  R). 

Under  Texas  statute  making  servants  intrusted  with  superin- 
tendance  of  other  servants  vice  principals,  roundhouse  hostler 
was  a  vice  principal  of  his  assistants,  but  they,  as  to  him,  were 
fellow  servants.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Howard  (Tex.), 
p.»175,  vol.  36  (13  R  R  R). 

Voluntary  act  of  foreman  in  placing  wire,  which  struck  another 
employee,  on  a  stock  gap,  rendered  fellow  servant  rule  appli- 
cable. Northern  Alabama  Ry.  Co.  v.  Mansell  (Ala.),  p.  186, 
vol.  34  (11  R  R  R). 

Where  the  master  had  furnished  flags  to  be  sent  ahead  of  a  hand 
car  to  signal  approaching  trains,  the  failure  of  the  section  fore- 
man in  charge  of  the  car  to  have  them  sent  ahead  was  the 
negligence  of  a  fellow  servant  of  a  sectionman  on  the  car. 
Whittlesey  v.  liew  York,  N.  H.  &  H.  R.  Co.  (Conn.),  p.  104, 
vol.  36  (13  R  R  R). 

Yardmaster,  brakeman,  and  conductor  were  fellow  servants  of 
car  inspector.  Shuster  v.  Philadelphia,  B.  &  W.  R.  Co.  (Del.), 
p.  6,  vol.  42  (19  R  R  R). 

Yardmaster  fellow  servant  of  fireman  of  switch  engine.  Penn- 
sylvania Co.  V.  Fichack  (C.  C.  A.),  p.  85,  vol.  32  (9  R  R  R). 

Who  Are  Not. 

Brakeman  and  conductor  in  charge  of  construction  train  not 
fellow  servants,  so  as  to  charge  brakeman  with  the  results  of 
the  other's  negligence  in  ordering  coupling  to  be  made  in  de- 
fective manner.  Grout  v.  Tacoma  Eastern  R.  Co.  (Wash.), 
p.  253,  vol.  33  (10  R  R  R). 

Brakeman  engaged  with  train  crew  in  switching  to  make  up  a 
train,  who  had  switching  list,  was  vice  principal  of  members 
of  the   crew,    who   acted   solely   in   response    to    his     signals. 


520  GENERAL  INDEX 

FELLOW  SERVANTS— Continued. 

Struble  v.  Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa\  p.  259,  vol. 
39  (16  R  R  R). 

Brakeman  not  fellow  servant  of  neRlisrent  train-dispatcher.  Wal- 
lace V.  Boston  &  M.  R.  R.  (N.  H.),  p.  497,  vol.  34  (11  R  R  R). 

Brakeman  on  freight  train  not  fellow  servant  of  fireman  while 
latter  was  temporarily  performing  duties  of  engineer.  IrOuis- 
ville  &  N.  R.  Co.  v,  Sullivan  (Ky.),  p.  131,  vol.  34  (11  R  R  R). 

Brakeman  was  agent  of  company  to  see  that  switch  was  properly 
set,  and  not  injured  engineer's  fellow  servant.  St.  Louis,  S. 
W.  Ry.  Co.  V.  Kelton  (Tex.),  p.  278,  vol.  25  (2  R  R  R). 

Car  inspector  at  railroad  junction  and  the  hostler  of  a  switch 
engine,  through  whose  negligence  the  former  was  injured, 
were  not.  Louisville  &  N.  R.  Co.  v,  Lowe  (Ky.),  p.  434,  voL 
34  (11  R  R  R). 

Car  inspectors  and  repairers  not  fellow  servants  of  conductor 
injured  by  reason  of  their  negligence.  McDonald  v,  Michigan 
Cent.  R.  Co.  (Mich.),  p.  288,  vol.  30  (7  R  R  R). 

Conductor  not  a  fellow  servant  of  flagman  on  his  own  traia 
Hicks  V.  Southern  Ry.  Co.  (S.  Car.),  p.  540,  vol.  27  (4  R  R  R). 

Conductor  of  train  a  vice  principal.  Alabama  Great  Southern  R. 
Co.  V.  Baldwin  (Tenn.),  p.  9,  vol.  37  (14  R  R  R). 

Conductor's  status  as  superior  of  brakeman  is  not  affected  by 
parting  of  train.  Cleveland,  L  &  W.  Ry.  Co.  v.  Shanowcr 
(Ohio),  p.  147,  vol.  36  (13  R  R  R). 

Conductor  vice  principal  of  fireman  of  his  train.  Virginia  &  S. 
W.  Ry.  Co.  V.  Bailey  (Va.),  p.  795,  vol.  38  (15  R  R  R). 

Conductor  vice  principal  of  fireman  thrown  from  his  car  by  im- 
pact in  coupling  cars,  partly  through  negligence  of  conductor 
in  permitting  engine  to  approach  cars  to  which  coupling  was 
to  be  made  at  dangerous  speed.  Virginia  &  S.  W.  Ry.  Co.  r. 
Bailey  (Va.),  p.  795,  vol.  38  (15  R  R  R). 

Conductor  vice  principal  with  respect  to  brakeman  of  his  train 
engaged  in  making  coupling.  Alabama  Great  Southern  R.  C^. 
V.  Baldwin  (Tenn.),  p.  9,  vol.  37  (14  R  R  R). 

Contractor  was  not  fellow  servant  of  hands  under  his  control, 
"subject  to  the  direction  and  acceptance  of  the  engineer." 
Hooe  V,  Boston  &  N.  St.  Ry.  Co.  (Mass.),  p.  288,  vol.  37  (14 
R  R  R). 

Division  superintendent  was  not  fellow  servant  of  car  inspector. 
Shuster  v.  Philadelphia,  B.  &  W.  R.  Co.  (Del.),  p.  6,  vol.  42 
(19  R  R  R). 

Employee  of  coal  company  unloading  cars  not  a  fellow  servant 
of  trainmen  negligently  shunting  cars.  Peplinski  v,  Pennsyl- 
vania R.  Co.  (Pa.),  p.  526,  vol.  27  (4  R  R  R). 

Employee  not  on  duty.  Illinois  Cent.  R.  Co.  v.  Leiner  (Ill.)i 
p.  740,  vol.  31  (8  R  R  R). 

Employee  of  subcontractor  injured  by  negligence  of  employees 
of  elevated  railway  was  not  their  fellow  servant.  Wagner  v, 
Boston  Elevated  Ry.  Co.  (Mass.),  p.  187,  vol.  42  (19  R  R  R). 

Employee  riding  to  work  in  cart  driven  by  another  employee, 
at  latter's  invitation,  was  not  his  fellow  servant.  Louisville 
Ry.  Co.  V,  Anderson  (Ky.),  p.  128.  vol.  32  (9  R  R  R). 

Employees  not  on  duty.  Louisville  fi:  N.  R.  Co.  v.  Wade  (Fla.), 
p.  22,  vol.  35   (12  R   R  R). 

Employees  of  different  companies  using  same  tracks  under  con- 
tract between  them.  Chicago  Terminal  Transfer  R.  Co.  v, 
Vandenberg  (Ind.),  p.  740,  vol.  40  (17  R  R  R). 

Employees  of  other  company  using  track.  Erickson  v.  Kansas 
City,  etc.,  Ry.  Co.  (Mo.),  p.  300,  vol.  30  (7  R  R  R). 

Engineer  as  a  vice  principal.  Morrison  v.  Northern  Pac.  Ry. 
Co.  (Wash.),  p.  233,  vol.  33  (10  R  R  R). 

Engine  wiper  working  in  roundhouse  was  not  fellow  servant  of 
employee  who  rendered  former's  work  place  unsafe  by  running 
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another  en^ne  against  the  one  on  which  he  was  working; 
such  ne^liRence  bein^  the  negligence  of  the  master.  Mullm 
V,  Northern  Pac.  Ry.  Co.  (Wash.),  p.  234,  vol.  39  (16  R  R  R). 

Failure  to  properly  set  switch,  by  reason  of  which  an  engineer 
was  injured,  was  the  failure  to  provide  a  safe  track,  a  non- 
assignable duty.  Richey  v.  Southejn  Ry.  Co.  (S.  Car.),  p.  526, 
vol.  37  (14  R  R  R). 

Fire  knocker  not  a  fellow  servant  of  hostler  in  charge  of  engine 
by  which  former  was  injured.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Thurmond  (Ark.),  p.  149,  vol.  26  (3  R  R  R). 

Fireman  not  fellow  servant  of  boiler  inspector.  Marsh  v.  Lehigh 
Valley  R.  Co.  (Pa.),  p.  545,  vol.  32  (9  R  R  R). 

Flagman  at  intersection  of  several  railroads,  a  portion  of  whose 
wages  were  paid  by  other  companies,  was  not  fellow  servant 
of  their  employees.  Louisville  &  N.  R.  Co.  v,  Martin  (Tenn.), 
p.  413,  vol.  41  (18  R  R  R). 

Flagman  not  fellow  servant  of  trainmen  transferring  cars  along 
main  track  outside  switching  yards;  being  in  a  different  de- 
partment of  service.  Louisville  &  N.  R.'  Co.  v.  Martin  (Tenn.), 
p.  413,  vol.  41  (18  R  R  R). 

Foreman  in  employ  of  railroad  owning  pier  was  a  vice  principal 
in  ordering  vessel  of  another  company,  which  the  railroad 
was  engaged  in  unloading,  to  be  moved,  to  accommodate  an- 
other vessel,  and  the  railroad  was  liable  for  injury  to  a  hand 
injured  in  unloading  caused  by  a  defect  in  the  vessel  of  which 
it  had  notice.  Vartanian  v.  New  York,  etc.,  R.  Co.  (R.  L), 
p.  380,  vol.  33  (10  R  R  R). 

Foreman,  in  neglecting  to  see  that  track  is  left  clear  for  ap- 
proaching train,  is  a  vice  principal  with  respect  to  hands  under 
him.  Texas  &  Pacific  Ry.  Co.  v.  Carlin  (U.  S.),  p.  627,  vol.  31 
(8  R  R  R). 

Foreman  not  fellow  servant  of  negligent  telegraph  operator. 
St.  Louis,  etc..  R.  Co.  v.  Furry  (C.  C.  A.),  p.  54,  vol.  27  (4 
R  R  R). 

Foreman  of  section  gang  a  vice  principal  under  Ark.  statute 
providing  that  those  entrusted  with  "authority  of  superintend- 
ence, control  or  command"  are  vice  principals.  Haworth  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  235,  vol.  26  (3  R  R  R). 

Foreman  of  switching  crew  and  gateman  at  crossing  are  not, 
as  matter  of  law.  Chicago  &  A.  R.  Co.  v.  Wise  (111.),  p.  8, 
vol.  33  (10  R  R  R). 

Foreman  of  water  supply  division  of  railroad  and  engineer  of 
detached  engine  are  not  fellow  servants.  Stuber  v.  Louisville 
&  N.  R.  Co.  (Tenn.),  p.  405,  vol.  41  (18  R  R  R). 

In  action  for  injury  to  fireman  from  explosion  of  boiler,  in- 
struction on  right  to  recover  was  not  objectionable  on  account 
of  the  phase  "or  its  (the  defendant's)  engineer  in  charge  of 
the  engine  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,"  etc.,  on-  the  theory  that  it  made  defendant 
liable  for  the  negligent  act  of  the  engineer:  he,  as  to  the 
inspection  of  the  boiler,  being  a  vice  principal.  Illinois  Cent. 
R.  Qo,  V.  Quirey  (Ky.),  p.  162,  vol.  43  (20  R  R  R). 

In  action  for  injury  to  street  railway  employee,  certain  evidence 
was  sufficient  to  authorize  instruction  that,  where  a  master 
confers  authority  on  an  employee  to  take  charge  of  a  class  of 
work,  the  employee,  in  directing  the  men,  is  not  a  fellow 
servant,  and  his  directions  are  commands  of  the  master. 
North  Chicago  St.  R.  Co.  v.  Aufmann  (111.),  p.  421,  vol.  43  (20 
R  R  R). 

Inspector  of  roadbed  and  engineer  are  not.  Hamilton  v.  Mich- 
igan Central  R.  Co.  (Mich.),  p.  365,  vol.  35  (12  R  R  R). 

Nonassignable  duty  of  master  to  see  that  number  of  persons 
employed  on  a  work  is  sufficient  to  protect  each  from  exposure 
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to  risks  resultinf^  from  inadequacy  of  the  force  available  for 
the  work  in  hand.  Alabama  Great  Southern  R.  Co.  v.  Vail 
(Ala.),  p.  718,  vol.  40  (17  R  R  R). 
Nonassignable  duty,  station  agent  selecting  open  rack  car.  from 
which  material  fell  upon  track,  and  caused  derailment  of  hand 
car,  in  which  track  hand  was  injured.  McLean  v.  Pere  Mar- 
quette R.  Co.  (Mich.),  p.  544,  vol.  36  (13  R  R  R). 
Nonassignable  duty  to  warn  servant.     Rogers  v.  Cleveland,  etc., 

Ry.  Co.  (111.),  p.  847,  vol.  37  (14  R  R  R). 
Person  to  whom  master  delegates  duty  of  furnishing  safe  place 
to  work,   or  safe  appliances,   not  a  fellow  servant.     Roche  v. 
Denver  &  R.  G.  R.  Co.  (Colo.),  p.  955,  vol.  31  (8  R  R  R). 
Relation    depends    on    whether    the    negligent    servant    was   dis- 
charging   one    of   the    personal    nontransferable    duties   of  the 
master.    Alabama  Great  Southern  R.  Co.  v.  Vail  (Ala.),  p.  718, 
vol.  40  (17  R  R  R). 
Section  foreman   engaged  with  section   crew  in  operating  hand 
car  a  vice-principal.     Haworth  v.   Kansas   City   Southern  Ry. 
Co.  (Mo.),  p.  235,  vol.  26  (3  R  R  R). 

Section   hand   and   foreman   are    not.     Illinois    Cent.    R.    Co.  r. 

Atwell  (III),  p.  317,  vol.  29  (6  R  R  R). 
Servants   of  independent   contractor   and   servants    of   the  prin- 
cipal by  whom   the  contractor  was   employed  are    not  fellow 
servants,  though  working  in  a  common  employment.     Lookout 
Mountain  Iron  Co.  v.  Lea  (Ala.),  p.  10,  vol.  42  (19  R  R  R). 

Servants  of  railroad  operating  its  cars  on  tracks  of  another  com- 
pany, under  a  contract  between  the  roads,  are  not,  in  the 
absence  of  any  contractual  provisions  showing  joint  operation 
of  the  trains,  fellow  servants  of  the  employees  of  the  road 
owning  the  tracks.  Chicago  Terminal  Transfer  R.  Co.  v. 
Vandenberg  (Ind.),  p.  740,  vol.  40  (17  R  R  R). 

Shipper's  employee  was  a  passenger,  so  that  negligence  of  en- 
gineer of  train  was  not  that  of  a  fellow  servant.  Holmes  v. 
Birmingham  Southern  R.  Co.  (Ala.),  p.  815,  vol.  37  (14  R  R  R). 

Station  agent  selecting  open  rack  car,  from  which  material  fell 
upon  track,  was  not  fellow  servant  of  track  hand  injured  in 
derailment  of  hand  car.  McLean  v.  Pere  Marquette  R.  Co. 
(Mich.),  p.  544,  vol.  36  (13  R  R  R). 

Structures  near  tracks,  nonassignable  duties.  Northern  Alabama 
Ry.  Co.  V,  Mansell  (Ala.),  p.  186,  vol.  34  (11  R  R  R). 

Substitute  train  dispatcher,  in  starting  train,  was  vice  principal 
of  car  coupler  killed  by  it.  McHugh  v.  Manhattan  Ry.  Co. 
(N.  Y.),  p.  284,  vol.  37  (14  R  R  R). 

Telegraph  operator's  failure  to  transmit  train  order  rendered 
railroad  liable  for  injury  ta  engineer,  under  Va.  Const,  §  162. 
Virginia  &  S.  W.  Ry.  Co.  v.  Glowers  (Va.),  p.  170,  vol.  36  (13 
R  R  R). 

Train  dispatcher,  and  conductor  of  the  train,  are  not  fellow 
servants  with  fireman  on  the  train,  under  Sand.  &  H.  Digi 
§  6248.  Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty  (Ark.),  p.  665, 
vol.  41  (18  R  R  R). 

Train  dispatcher  a  vice  principal.  Brommer  v.  Philadelphia  & 
R.  Ry.  Co.  (Pa.),  p.  529,  vol.  31  (8  I^  R  R). 

Train  dispatcher  issuing  orders  for  movement  of  trains  a  repre- 
sentative of  the  railroad  company.  Northern  Pac.  Ry.  Co.  t'. 
Mix   (U.  S.),  p.  739,  vol.  29   (6  R  R  R). 

Train  dispatcher  vice  principal  of  engineer  of  train  running 
under  his  orders.  Santa  Fe  Pac.  R.  Co.  v.  Holmes  (C.  C.  A.), 
p.  248.  vol.  39   (16  R  R  R). 

Trainmen  and  telegraph  operators  are  not.  Illinois  Cent.  R.  Co. 
V.  Bentz  (Tenn.),  p.  191,  vol.  28  (5  R  R  R). 

Under  laws  of  Virginia  employee  charged  with  duty  of  main- 
taining safe  railroad  bed  a  vice  principal.  Louisville  &  N.  R- 
Co.  V.  Pointer  (Ky.),  p.  181,  vol.  28  (5  R  R  R). 
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Vice  principals,  who  are.     Mollhoff  v.  Chicag^o,   R.   I.   &   P.   R. 

Co.   (Okla.),  p.  709.  vol.  42  (19  R  R  R). 
Yard    foreman    not    fellow    servant    of    switchman.      Howard    v, 

Chesapeake  &  O.  Ry.  Co.  (Ky.),  p.  842,  vol.  41  (18  R  R  R). 
Wis.  Rev.  St.  1898,  §  1816,  makinjf  railroads  liable  for  injuries  to 
employees  from   nefj^ligence  of  fellow   servants,   does   not  apply 
to  private  logffing^  railroads.     McKiver^an  v.  Alexander  &  Edf^ar 
Lumber  Co.  (Wis.),  p.  372,  vol.  38  (15  R  R  R). 

FENCES. 

Sec  CATTLE  GUARDS;  CHILDREN;  EMINENT  DOMAIN; 
LICENSEES:  RIGHT  OF  WAY;  STOCK.  INJURIES  TO; 
TRESPASSERS. 

Cattle   firuards,   sufficiency   of.     Sappington  v.    Chi'cag^o   &   A.    Ry. 
Co.  (Mo.),  p.  862.  vol.  26  (3  R  R  R). 

Children. 

Liability  for  injuries  to  boy  received  in  crossing  tracks,  after 
passing  through  freight  yard,  as  affected  by  failure  to  fence 
between  tracks  and  freight  yard,  or  between  yard  and  street, 
under  Mass.  statute  requinng  railroad  companies  to  fence 
roads  to  prevent  entrance  of  cattle.  Byrnes  v.  Boston  &  M. 
R.  R.  (Mass.),  p.  600.  vol.  26  (3  R  R  R). 

Liability  for  injury  to  boy  on  track  as  affected  by  failure  to 
fence.  Fezler  v,  Willmer  &  S.  F.  Ry.  Co.  (Minn.),  p.  174,  vol. 
.24  (1  R  R  R). 

Ohio  statute  does  not  require  track  to  be  fenced  against  persons. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Liidtke  (Ohio),  p.  682,  vol.  33 
(10  R  R  R). 

Opening  in  fence  not  proximate  cause  of  miury  to  six  year  old 
boy  on  railroad  track.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Liidtke 
(Ohio),  p.  682,  vol.  33  (10  R  R  R). 

When  railroad  is  not  fenced,  as  required  by  statute,  question 
whether  a  properly  constructed  fence  would  have  prevented 
child  of  tender  years  from  going  upon  right  of  way  is  a 
question  of  fact.  Ellington  v.  Great  Northern  Ry.  Co.  (Minn.), 
p.  174.  vol.  42  (19  R  R  R). 
Compliance  with  Texas  statute  requiring  track  to  be  fenced  against 

stock.     Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Swan  (Tex.),  p.  654,  vol. 

33  (10  R  R  R). 

Contributory  Negligence. 

Contributory  negligence  of  plaintiff  in  using  pasture  after  knowl- 
edge of  construction  of  fence  without  openings,  in  action  for 
loss   of   stock   drowned    through   failure   to   leave   openings   in 
railroad  fence.    Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.),  p.  28,  vol.  25 
(2  R  R  R). 
Letting  cattle   loose   as  a  defense  to   action  under   Rev.   St.   of 
Wis.,  S  1810,  requiring  right   of  way   to  be  fenced.     Perrault 
V.  Minneapolis,  etc.,  R.  Co.  (Wis.),  p.  467,  vol.  30  (7  R  R  R). 
Court  ruling  that  fence  was  insufficient  was  outside  issues.     Per- 
rault  V.    Minneapolis,   etc.,    Ry.    Co.    (Wis.),    p.    467,    vol.    30    (7 
R  R  R). 
Destruction  of  fence  by  trespassers  a  defense  in  action  for  injury 
to  cattle  alleged  to  have  been  caused  by  insufficient  fence,  under 
Rev.  St.  of  Wis.  of  1898,  §  1810.     Perrault  v.  Minneapolis,  etc., 
Ry.  Co.  (Wis.),  p.  467,  vol.  30  (7  R  R  R). 
Drowning  of  stock  through   failure  to  leave  openings  in   railroad 
fence.      Gulf.    etc..    Ry.    Co.    v.    Clay    (Tex.),    p.    28,*  vol.    25    (2 
R  R  K). 

Dnty  to  Fence. 

Admissibilitv  of  evidence  that  track  was  fenced  to  within  thirty 
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or  forty  feet  of  switch  where  company  claimed  that  fence  so 
near  switch  would  interfere  with  the  switching?  of  trains. 
Texas  &  P.  Ry.  Co.  v.  Seay  (Tex.),  p.  866,  vol.  26  (3  R  R  R). 

Contract  providing  that  private  crossing  over  railroad  shall  be 
left  open  not  against  public  policy.  Gulf,  etc.,  Ry.  Co.  v. 
Clay  (Tex.),  p.  28,  vol.  25  (2  R  R  R). 

Distance  it  was  necessary  to  leave  tracks  unfenced  in  town, 
question  for  jury.  Downey  v.  Mississippi  River  &  B.  T.  Ry. 
Co.  (Mo.),  p.  616,  vol.  26  (3  R  R  R). 

Duty  of  railroad  company  to  fence  tracks.  International  &  G. 
N.  R.  Co.  V,  Richmond  (Tex.),  p.  910,  vol.  25  (2  R  R  R). 

Duty  to  fence  tracks  within  town.  Downey  v.  Mississippi  River 
&  B.  T.  Ry.  Co.  (Mo.),  p.  616,  vol.  26  (3  R  R  R). 

Fence  constructed  in  accordance  with  the  provisions  of  Minn. 
Gen.  St.  1894,  §  2055,  is  a  sufiicient  compliance  with  the 
statutes  requiring  railroad  to  fence  its  right  of  way,  even 
though  the  road  so  fenced  extends  parallel  to  and  within  100 
feet  of  a  public  highway.  Ellington  v.  Great  Northern  Ry.  Co. 
(Minn.),  p.  174,  vol.  42  (19  R  R  R). 

Minn.  Gen.  St.  1894,  §  2698,  was  repealed,  by  implication,  by 
certain  other  statutory  enactments.  Ellington  v.  Great  North- 
ern Ry.  Co.  (Minn.),  p.  174,  vol.  42  (19  R  R  R). 

Railroad  not  required  to  fence  its  yards.  Katzinski  v.  Grand 
Trunk  Ry.  Co.  (Mich.),  p.  381,  vol.  40  (17  R  R  R). 

Station  grounds  at  flag  station,  not  required  to  fence,  under 
Nebraska  statute.  Chicago,  B.  &  Q.  R.  Co.  v.  Sevcek  (Neb.), 
p.  185.  vol.  38  (15  R  R  R). 

Station  grounds,  how  far  excused  from  fencing  under  Nebraska 
statute.     Chicago,   B.   &  Q.   R.   Co.   v.   Sevcek    (Neb.),  p.  185, 
vol.  38  (15  R  R  R). 
Error   to  hold,   as   matter  of   law,   that  fence   of   four  wires  was 

insufficient.     Perrault  v.  Minneapolis,  etc.,  R.  Co.  (Wis,),  p.  467, 

vol.  30  (7  R  R  R). 

Evidence. 

Failure  of  a  railroad  to  fence  its  road  as  required  by  statute 
is  prima  facie,  but  not  conclusive,  evidence  of  negligence. 
Ellington  v.  Great  Northern  Ry.  Co.  (Minn.),  p.  174,  vol.  42  (19 
R  R  R). 

Existence  of  defect  not  rebutted  by  evidence  of  fact  of  its  con- 
struction by  plaintiflF.  Craig  v.  Wabash  R.  Co.  (Iowa),  p.  363, 
vol.  32  (9  R  R  R). 

Failure  to  fence  could  not  be  held  to  be  proximate  cause  where 
injury  to  licensee  was  result  of  his  being  pushed  on  track  by 
cow.  Schreiner  v.  Great  Northern  Ry.  Co.  (Minn.),  p.  243,  vol. 
27  (4  R  R  R). 

Fence  was  a  railroad  fence  within  meaning  of  statute  of  Iowa, 
making  railroads  liable  for  killing  stock  through  failure  to  fence 
tracks.  Dailey  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  420,  vol.  32  (9 
R  R  R). 

Implied  notice  of  defects.  Sappington  v.  Chicago  &  A.  Ry.  Co. 
(Mo.),  p.  862,  vol.  26  (3  R  R  R). 

Indiana  statute  authorizing  adjoining  owner  to  fence  tracks  upon 
failure  of  railroad  to  do  so  after  30  days*  notice,  and  to  recover 
expenses,  including  attorn^s'  fees,  from  company,  is  a  valid 
exercise  of  police  power.  Terre  Haute  &  L.  Ry.  Co.  v.  Salmon 
(Ind.),  p.  349,  vol.  32  (9  R  R  R). 

Liability  of  railroad  company  for  leaving  fence  open  for  con- 
venience of  adjacent  owner.  International  &  G.  N.  R.  Co.  r. 
Richmond  (Tex.),  p.  910,  vol.  25  (2  R  R  R). 

Liability  where  stock  were  drowned  in  unprecedented  flood  through 
failure  to  leave  openings  in  railroad  fence.  Gulf,  etc.,  Ry.  Co.  f. 
Clay  (Tex.),  p.  28,  vol.  25  (2  R  R  R). 
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Opening  in  fence  for  convenience  of  adjacent  owner,  as  bearing 
upon  liability  of  company  for  injury  to  stock  escaping  through 
such  opening.  International  &  G.  N.  R.  Co. 'v.  Richmond  (Tex.), 
p.  910.  vol.  25  (2  RJ^  R). 

Railroad  liable  for  killing  horse,  which  after  escaping  from 
owner's  sufficiently  fenced  pasture,  reached  track  through  gate 
in  fence  along  adjoining  land  of  third  person,  and  negligently 
left  open  by  company.  Atchison  v.  Chicago,  etc.,  Ry.  Co.  (Wis.), 
p.  423,  vol.  32  (9  R  R  R). 

Statements  of  plaintiff's  foreman  that  he  supposed  he  might  have 
cut  fence  as  bearing  on  question  of  contributory  negligence,  in 
action  for  loss  of  stock  through  failure  to  leave  openings  in 
railroad  fence.  Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.),  p.  28,  vol.  25  (2 
R  R  R). 

Stock  running  at  large,  application  of  Iowa  statute  making  rail- 
roads liable  for  killing  stock  through  failure  to  fence.  Dailey 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  420,  vol.  32  (9  R  R  R). 

Sufficiency  of  evidence  that  openings  were  necessary  in  action  for 
loss  of  stock  drowned  through  failure  to  leave  openings  in  rail- 
road fence.  Gulf.  etc..  Ry.  Co.  v.  Clay  (Tex.),  p.  28,  vol.  25  (2 
R  R  R). 

Sufficiency  of  evidence  to  support  verdict  in  action  for  loss  of 
stock  drowned  through  failure  to  leave  openings  in  railroad 
fence.  Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.),  p.  28,  vol.  25  (2 
R  R  R). 

Sufficiency  of  speeial  finding  that  stock  killed  on  track  escaped 
through  a  defective  open  gate.  Saar  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  p.  554,  vol.  29  (6  R  R  R). 

The  provision  of  Indiana  statute,  authorizing  adjoining  landowner 
to  fence  right  of  way  at  railroad's  expense,  and  providing  for 
recovery  of  attorneys'  fees,  is  in  the  nature  of  a  penalty,  and 
does  not  illegally  deprive  the  company  of  its  property  without 
due  orocess  of  law.  Terre  Haute  &  L.  Ry.  Co.  v.  Salmon  (Ind.), 
p.  349.  vol.  32  (9  R  R  R). 

Validity  of  oral  contract  to  fence  track  as  affected  by  statute  of 
frauds.  Evans  v.  Southern  Ry.  Co.  (Ala.),  p.  859,  vol.  26  (3 
R  R  R). 

FINANCIAL  CONDITION. 

Sec  PERSONAL  INJURIES;    RAILROADS;    TRIAL. 

FIRES. 

See    CARRIERS;     CHILDREN;     EVIDENCE;     STATIONS 
AND  DEPOTS;   WAREHOUSEMEN. 

FIRES  SET  BY  LOCOMOTIVES. 

See  EMINENT  DOMAIN;    NEGLIGENCE;    WAREHOUSE- 
MEN. 

Absolute  liability  imposed  for  fire  set  by  locomotive,  validity  of 
Missouri  statute.  McFarland  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.), 
p.  656,  vol.  25  (2  R  R  R). 

Allegations  not  sufficient  to  support  finding  of  negli||^ence  in  using 
defective  spark  arrester.  Missouri,  K.  &  T.  Ry.  Co.  v.  Garrison 
(Kan.),  p.  746,  vol.  30  (7  R  R  R). 

Amendment  to  petition  did  not  set  up  new  cause  of  action.  South- 
ern Rv.  Co.  V.  Horine  (Ga.),  p.  427,  vol.  38  (15  R  R  R). 

Application  of  act  June  25,  1836,  of  Rhode  Island,  providing  for 
liability  of  railroads  for  injuries  caused  by  fires  from  their 
locomotives.  Spink  v.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.), 
p.  53,  vol.  30  (7  R  R  R). 

Burden  of  Proof. 

Burden  of  proving  absence  of  negligence  as  affected  by  plea  of 
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confession  and  avoidance,  in  action  for  damages  from  fire  set 

by  locomotive.     Illinois  Cent.   R.  Co.  v.  Barret  (Ky.),  p.  566, 

vol.  25  (2  R  R  R). 
Burden  of  proving  that  engine  was  provided  with  proper  spark 

arrester.     Illinois  Cent.  R.  Co.  v.  Barret  (Ky.),  p.  566,  vol.  25 

(2  R  R  R). 
Burden    of    proving    that    locomotive '  was    not    defective   where 

it  has  been  shown  that  fire  originated  from  it.     Great  Northern 

Ry.  Co.  V.  Coats  (C.  C.  A.),  p.  50,  vol.  28  (5  R  R  R). 
Burden  on  railroad  to  pr.ove  proper  equipment  of  engine  where 

fire  spread  from  inflammable  material  on  right  of  way  ignited 

by  sparks  from  locomotive.     Phillips  v.  Durham  &  C,  R.  Co. 

(N.  Car.),  p.  704,  vol.  40  (17  R  R  R). 
Burden   on   railroad   to   show   engine   was   properly   constructed, 

equipped,   and    operated.      Chicago,    B.    &    Q.    R.    Co.  v.   Beal 

(Neb.),  p.  468,  vol.  31  (8  R  R  R). 
Spark  arresters,   burden  of   proving  negligence.     Toledo,  St  L 

&    W.    R,    Co.    V.    Fenstermaker    (Ind.),    p.    855,    vol.    39    (16 

R  R  R). 
Statute   throwing  burden  of  proof   on   railroad   company  where 

loss  is   sustained  from   fire   set  by   locomotive   not   applicable 

to  actions  for  personal  injuries.     Duree  v.  Chicago,   M.  &  St. 

P.  Ry.  Co.  (Iowa),  p.  369,  vol.  29  (6  R  R  R). 
Care  required  of  railroad  to  prevent   fires  from  being  set  by  its 
locomotives.     Cincinnati,  etc.,   Ry.  Co.  v.   South   Fork  Coal  Co. 
(C.  C.  A.),  p.  280,  vol.  40  (17  R  R  R). 
Certain  instruction  that,  the  absence  of  negligence  on  part  of  the 
railroad    prevented    recovery,    was    properly    refused    as   an  ex- 
pression of  opinion  on  the  facts,  forbidden  by   North  Carolina 
Revisal   1905,   §    535.     Williams   v.   Atlantic   Coast    Line   R.  Co. 
(N.  Car.),  p.  522,  vol.  43  (20  R  R  R). 
Charge  that  the  uncontroverted  evidence  showed  that  the  enpne 
was  in  good  condition  was  properly  refused,  as  not  warranted 
by    the    evidence.      Alabama    Great    Southern    R.    Co.    v,   Clark 
(Ala.),  p.  170.  V9I.  42  (19  R  R  R). 
Circumstantial  evidence  creating  question  for  jury  as  to  railroad 
company's  negligence,  where  fire  was  claimed  to  be  from  loco- 
motive.   Carter  v.  Pennsylvania  R.  Co.  (C.  C.  A.),  p.  558,  vol.  30 
(7  R  R  R). 

Combustibles  on  Right  of  Way. 

Admissibility  of  evidence  of  negligence  in  permitting  large 
masses  of  combustibles  to  be  on  right  of  way,  and  in  negli- 
gently placing  a  car  of  powder  near  such  material,  under  the 
pleading.  Crissey  &  Fowler  Lumber  Co.  v.  Denver  &  R.  *G. 
Coast  Line  R.  Co.  v.  Watkins  (Va.),  p.  482,  vol.  41  (18  R  R  R) 

Combustibles,  duty  to  keep  right  of  way  clear  of.  Atlantic 
Coast  Line  R.  Co.  v,  Watkins  (Va.),  p.  482,  vol.  41  (18  R  R  RV 

Combustibles  on  right  of  way  itiay  render  railroad  liable.  Wil- 
liams V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  p.  522,  vol.  43 
(20  R  R  R). 

Constitutionality  of  statute  making  railroad  companies  liable 
for  attorneys'  fees  where  failure  to  keep  right  of  way  clear 
of  combustibles.  Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  v.  Hamil- 
ton (111.),  p.  40,  vol.  30  (7  R  R  R). 

Duty  of  company  not  affected  by  lease  of  portion  of  right  of 
way  to  private  person.  Sprague  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.  (Kan.),  p.  471,  vol.  38  (15  R  R  R). 

It  was  not  error  to  refuse  to  instruct  that  greater  care  was 
required  to  protect  against  fires  in  presence  of  inflammable 
materials  in  dry  and  windy  weather.  Lesser  Cotton  Co.  r. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  (C.  C.  A.),  p.  445,  vol.  25  f2 
R  R  R). 
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Leavini;  combustible  material  on  a  railroad  right  pi  way  is  not 
necessarily  negligence  on  the  part  of  the  company,  though  the 
extent  of  such  material  and  its  proximity  to  the  track  may 
justify  a  jury  in  finding  negligence.  Root  v.  Kansas  City 
Southern  Ry.  Co.  (Mo.),  p.  171,  vol.  43  (20  R  R  R). 

Liability  of  railroad  company  for  fire  communicated  from  com- 
l>ustibles  on  railroad  platform;  Hamburg-Bremen  Fire  Ins. 
Co.  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  p.  177,  vol.  30  (7 
R  R  R). 

Logging  road  liable  for  result  ofe  its  negligence  in  permitting 
accumulations  of  combustibles  on  its  right  of  way,  to  same 
extent  as  a  public  railroad.  Simpson  v.  Enfield  Lumber  Co. 
(N.  Car.),  p.  457,  vol.  32  (9  R  R  R). 

Negligence  of  company  in  allowing  combustibles  to  accumulate 
on  right  of  way.  Livermon  v.  Roanoke  &  T.  R.  Co.  (N.  Car.), 
p.  506,  vol.  28  (5  R  R  R). 

Negligence  of  railroad  in  maintaining  a  dilapidated  shingle  roof 
building  in  close  proximity  to  tracks  was  a  question  for  jury. 
Knickel  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  453,  vol.  38  (15 
R  R  R). 

Negligence  of  railroad  in  maintaining  a  dilapidated  shingle-roof 
building  near  tracks,  conduct  of  ordinarily  prudent  person  the 
proper  test.  Knickel  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p. 
453,  vol.  38  (15  R  R  R). 

Negligence  question  for  jury  where  evidence  showed  existence 
of  combustibles  on  right  of  way,  and  that  it  was  on  fire  imme- 
diately after  train  passed.  Simpson  v.  Enfield  Lumber  Co. 
(N.  Car.),  p.  457,  vol.  32  (9  R  R  R). 

Sufficiency  of  evidence  of  negligence.     Cratt  v.  Albemarle  Tim- 
ber Co.  (N.  Car.),  p.  84,  vol.  30  (7  R  R  R). 
•Sufficiency  of  evidence  that  combustibles  were  allowed  to  accu- 
mulate and  remain  on  right  of  way.     Texas  &  P.  Ry.  Co.  v. 
Rutherford  (Tex.),  p.  334.  vol.  26  (3  R  R  R). 

Sufficiency   of  evidence    that*  inflammable   material    on    right   of 
way  was  ignited  by  passing  engine.     Abrams  v.  Seattle  &  M. 
Ry.  Co.  (Wash.),  ft.  465,  vol.  25  (2  R  R  R). 
Common  carrier,  railroad  was  liable  as  such  for  staves  destroyed 

by  fire  while  loaded  in  freight  car  ready  for  shipment.     Cincin- 
nati. N.  O.  &  T.  P.  Ry.  Co.  v.  Saulsbury  (Tenn.),  p.  202,  vol.  42 

(19  R  R  R). 
Company  liable  for  damage  caused  by  fire,  under  Rev.  St.   1899, 

S  1111,  of  Missouri,  regardless  of  negligence.     Wabash    R.  Co. 

V,  Ordelheide  (Mo.),  p.  96,  vol.  30  (7  R  R  R). 
Condition  of  engine  causing  fire,  question  for  jury.     Illinois  Cent. 

R.  Co.  V.  Scheiblc  (Ky.),  p.  100,  vol.  30  (7  R  R  R). 

Contributory  Negligence. 

Assumption  of  risk  and  contributory  negligence,  pleading.  Ala- 
bama Great  Southern  R.  Co.  v.  Clark  (Ala.),  p.  589,  vol.  32  (9 
R  R  R). 

Building  house  close  to  railroad.  St.  Louis  &  S.  W.  Ry.  Co.  of 
Texas  v.  Miller  (Tex.),  p.  874,  vol.  24  (1  R  R  R). 

Burden  of  proving  on  defendant,  unless  it  appears  from  plain- 
tiffs evidence  or  may  be  fairly  inferred  from  the  circumstances. 
Southern  Rv.  Co.  v.  Patterson  (Va.),  p.  828,  vol.  42  (19  R  R  R). 

Combustibles  near  right  of  way.  Mann  v.  Pere  Marquette  R. 
Co.  (Mich.),  p.  137.  vol.  33  (10  R  R  R). 

Combustible  near  right  of  way,  and  failure  to  sweep  sidewalk, 
in  violation  of  ordinance.  Louisville  &  N.  R.  Co.  v.  Sullivan 
Timber  Co.  (Ala.),  p.  836.  vol.  36  (13  R  R  R). 

Combustibles  near  right  of  way.  recovery  was  not  prevented  by 
failure  to  comply  with  ordinance  requiring  sidewalk  to  be 
swept.  Louisville  &  N.  R.  Co.  v.  Sullivan  Timber  Co.  (Ala.), 
p.  836.  vol.  36  (13  R  R  R). 
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Contributory  negligence  of  warehouse  company  in  permitting 
other  cotton  to  remain  on  open  platform  of  the  warehouse  was 
not  chargeable  to  plaintiff,  who  had  entrusted  his  cotton  to 
the  company.  Alabama  Great  Southern  R.  Co.  v.  Clark  (Ala.), 
p.  170,  vol.  42  (19  R  R  R). 

Duty  of  plaintiff  to  use  reasonable  care  to  extinguish  fire  and 
protect  his  property.  St.  Louis  &  S.  F.  R.  Co.  v.  League 
(Kan.),  p.  772,  vol.  40  (17  R  R  R). 

Evidence  as  to  whether  there  was  an  accumulation  of  grass,  etc., 
near  pile  of  posts  was  inadmissible  as  the  only  contributory 
negligence  alleged  was  that  of  piling  posts  on  right  of  way. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  McAdams  (Tex.), 
p.  19,  vol.  27  (4  R  R  R). 

Failure  of  workmen  not  in  plaintifTs  general  employ  to  extin- 
guish fire.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Adams  (Tex.), 
p.  878,  vol.  24  (1  R  R  R).  . 

Failure  to  avoid  or  minimize  injury.  Louisville  &  N.  R.  Co.  v. 
Sullivan  Timber  Co.  (Ala.),  p.  836,  vol.  36  (13  R  R  R). 

Insufficiency  of  evidence  of,  in  storing  cotton  near  track.  Ala- 
bama &  V.  Ry.  Co.  V.  i^tna  Ins.  Co.  (Miss.),  p.  52,  vol.  35  (12 
R  R  R);  Alabama  &  V.  Ry.  Co.  v.  Schlenker  (Miss.),  p.  52, 
vol.  35  (12  R  R  R);  Louisville  &  N.  R.  Co.  v.  Short  (Tenn.), 
p.  57,  vol.  35  (12  R  R  R). 

It  was  proper  to  instruct  that  the  jury  might  find  plaintiff 
precluded  from  recovery  by  contributory  negligence,  in  leav- 
ing the  door  of  his  barn  open,  though  there  was  no  plea 
thereof.  Brown  v.  Oregon  R.  &  Navigation  Co.  (Wash.),  p. 
595,  vol.  43   (20  R  R  R). 

Placing  of  structures  on  right  of  way  of  railroad  company, 
which  are  permitted  to  remain  there  with  the  consent  of  the 
company  until  they  are  set  on  fire  by  an  engine  and  comnjuni- 
cate  fire  to  adjoining  property,  was  not.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  V.  Blaker  &  Co.  (Kan.),  p.  53,  vol.  33  (10  R  R  R). 

Property  owner  not  obliged  to  keep  his  premises  in  such  order 
that  they  would  not  be  endangered  by  fire  negligently  set 
out  by  railroad.  Phillips  v,  Durham  &  C.  R.  Co.  (N.  Car.), 
p.  704,  vol.  40  (X7  R  R  R).  • 

Question  for  jury  whether  plaintiff  exercised  due  care  to  extin- 
guish fire  and  protect  his  property.  St.  Louis  &  S.  F.  R.  Co. 
V.  League  (Kan.),  d.  772,  vol.  40  (17  R  R  R). 

Requesting  that  engine  be  run  on  side  track  near  plaintiffs 
premises,  with  knowledge  that  it  emitted  sparks  and  of  ex- 
istence of  combustibles  near  track  at  that  point.  Mann  f. 
Pere  Marquette  R.  Co.  (Mich.),  p.  137,  vol.  33  (10  R  R  R). 

Storing  hay  in  barn  adjoining  right  of  way.  Texas  &  P.  Ry. 
Co.  V.  Rutherford  (Tex.),  p.  334,  vol.  26  (3  R  R  R). 

Warehouse  for  storing  barrels  of»  kerosene  built  within  few 
inches  of  railroad  right  of  way.  Southern  Ry.  Co.  v.  Patterson 
(Va.),  p.  828,  vol.  42  (19  R  R  R). 

Damages. 

Deductions   on   account   of  insurance,   under   Pub.   St.   of  Mass.. 

c.  112,  §  214,  as  amended  by  St.  1895,  c.  293.    Lyons  r.  Boston 

&  L.  R.  R.  (Mass.),  p.  268,  vol.  29  (6  R  R  R). 
Error   to   allow   interest   on   value   of  wheat   from   date  of  fire. 

Union  Pac.  R.  Co.  v.  Holmes  (Kan.),  p.  64,  vol.  33  (10  R  R  R). 
Evidence    as   to   extent   of  business  transacted    on   premises  by 

plaintiff,  in  action  for  loss  of  stock  of  merchandise.     Norfolk 

&  W.  Ry.  Co. y,  Briggs  (Va.),  p.  201,  vol.  36  (13  R  R  R). 
Harmless  error  in  instruction,  in  action  for  destruction  of  grass. 

Krejci  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  924,  vol.  26  (3 

R  R  R). 
Instruction    that   the   element   of   danger   by    fire    and  increased 
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cost  of  insurance  on  buildings  should  be  considered  was  ap- 
plicable to  the  proof  of  damages  to  the  other  property  owners, 
and  was  not  prejudicial  as  to  D  because  of  the  fact  that  there 
was  no  buildings:  on  her  premises,  where  the  jury  viewed  D's 
premises.  Chicago  &  M.  Electric  R.  Co.  v.  Diver  (111.),  p. 
346.  vol.  39  (16  R  R  R). 

Interest.  Black  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  p.  211, 
vol.  32  (9  R  R  R);  Louisville  &  N.  R.  Co.  v.  Fort  (Tenn.), 
p.  276,  vol.  35  (12  R  R  R). 

Market  value  of  apples  produced  by  trees  destroyed  by  fire  as 
element  of  damages.  Krejci  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  p.  924,  vol.  26   (3  R   R  R). 

Measure  of  for  destruction  of  meadow.  Black  v.  Minneapolis  & 
St.  L.  R.  Co.  (Iowa),  p.  211,  vol.  32  (9  R  R  R). 

Measure  of  damages  where  grass  was  destroyed.  Krejci  v.  Chi- 
cago &  N.  W.  Ry.  Co.  (Iowa),  p.  924,  vol.  26  (3  R  R  R);  St. 
Louis,  etc.,  Ry.  Co.  v.  Hall  (Ark.),  p.  438,  vol.  32  (9  R  R  R). 

Method  of  ascertaining  value  of  fruit  trees.  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Geiser  (Kan.),  p.  92,  vol.  33  (10  R  R  R). 

Necessity  of  proving  value  of  trees  destroyed,  under  allegations 
of  petition.  Krejci  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p. 
924.  vol.  26  (3  R  R  R).  • 

Opinion  evidence  was  improperly  admitted  in  action  for  burn- 
ing grass.  St.  Louis,  etc.,  Ry.  Co.  v.  Hall  (Ark.),  p.  438,  vol. 
32  (9  R  R  R). 

Sufficiency  of  allegation  to  permit  introduction  of  evidence  of 
value  of  farm  before  and  after  orchard  was  destroyed.  Krejci 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  924,  vol.  26  (3  R  R  R). 

Value  of  farm  before  and  after  fire.  Toledo,  St.  L.  &  W.  R.  Co. 
V.  Fenstermaker  (Ind.),  p.  855,  vol.  39   (16  R  R  R). 

Where  plaintiff  proves  market  price  of  cotton,  but  fails  to  prove 
grade  of  cotton  destroyed,  whether  it  should  be  presumed 
that  plaintiffs  cotton  was  of  average  grade  or  of  lowest  price 
is  question  for  jury.  Alabama  Great  Southern  R.  Co.  v.  (^lark 
(Ala.),  p.  170,  vol.  42  (19  R  R  R). 

Degree  of  Care. 

Care   required  as  to  spark  arresters.     Mills  v,   Louisville   &   N. 

R.  Co.  (Ky.).  p.  409,  vol.  32  (9  R  R  R). 
Care  required  in  providing  appliances  to  prevent  escape  of  sparks 

from  locomotives.     St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Coombs 

(Ark.),  p.  480.  vol.  39  (16  R  R  R). 
Care   required  of  railroad  to   prevent   fires.     Abrams   v.   Seattle 

&  M.  Ry.  Co.  (Wash.),  p.  465,  vol.  25  (2  R  R  R). 
.Degree  of  care  required  in  furnishing  and  maintaining  spark  ar- 
resters.    Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Carter  (Tex.), 

p.  538.  vol.  26  (3  R  R  R). 
Duty  of  railroad   when   unusual  danger  on  account   of   drought 

and  wind.    Louisville  &  N.  R.  Co.  v.  Fort  (Tenn.),  p.  276,  vol. 

35  (l*  R  R  R). 
Duty  of  railroad  company  as  to  preventive  machinery.     Lesser 

Cotton  Co.  V.  St.  Louis.  I.  M.  &  S.  Ry.  Co.  (C.  C.  A.),  p.  445, 

vol.  25  (2  R  R  R). 
Fuel,    erroneous    instruction    as    to    duty    of    railroad    company. 

Raleigh  Hosiery  Co.  v.  Raleigh  &  G.  R.  Co.  (N.  Car.),  p.  702, 

vol.  28  (5  R  R  R). 
Harmless  error  in  instruction  as  to  duty  in  regard  to  appliances. 

St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v.  Miller  (Tex.),  p.  874, 

vol.  24  (1  R  R  R). 
Instruction  requiring  the  use  of  "appropriate  appliances"  was  not 

objectionable,  as  such  term  applied  to  the  best  appliances  pre- 
viously referred  to   in  another  instruction.     German    Ins.    Co. 

V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  494,  vol.  39  (16  R  R  R). 

ID— 34 
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Not  liable  in  absence  of  nefi^liRence.  Louisville  &  N.  R.  Co. 
V,  Timber  Co.   (Ala.),  p.  836,  vol.  36  (13  R  R  R). 

Requested  instruction  as  to  care  required  in  furnishing  spark 
arresters  properly  refused  as  argumentative.  Missouri,  K, 
&  T.  Ry.  Co.  of  Texas  v.  Carter  (Tex.),  p.  538,  vol.  26  (3 
R  R  R). 

Required  of  railroads  to  prevent  fires.  Alabama  Great  Southern 
R.  Co.  V.  Clark  (Ala.),  p.  589,  vol.  32  (9  R  R  R). 

Spark  arresters,  care  required  in  adopting.  Anderson  v.  Oregon 
R.  Co.   (Ore.),  p.  625,  vol.  35   (12  R  R  R). 

Spark  arresters,  care  required  in  furnishing.  Bottoms  v.  Sea- 
board Air  Line  Ry.  (N.  Car.),  p.  443,  vol.  38  (15  R  R  R). 

Spark  arresters,  error  in  charging  that  "best  approved"  kind  must 
be  furnished  was  not  rendered  harmless  by  evidence.  Bottoms 
V.  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  443,  vol.  38  (15  R  R  R). 

Spark  arresters,  instructions  as  to  degree  of  care.  Anderson  v. 
Oregon  R,  Co.  (Ore.),  p.  625,  vol.  35  (12  R  R  R). 

Where  railroad  equips  its  engines  with  best  known  spark  ar- 
resters, keeps  engines  in  good  repair,  and  keeps  its  right  of 
way  clear  of  combusHbles,  it  is,  as  a  general  rule,  not  liable 
for  fires  caused  by  sparks  from  its  locomotives.  Atlantic 
Coast  Line  R.  Co.  v.  Watkins  (Va.),  p.  482,  vol.  41  (18  R  R  R). 
Duty  of  engineer  to  shut  off  steam  in  passing  an  inflammable  barn, 

during  a  drought,  and  when  he  was  chargeable  with  notice  that 

larger  sparks  were  being  emitted  than  should  have  passed  through 

a  spark  arrester.     Lake  Erie  &  W.  R.  Co.  v,  McFall  (Ind.),  p. 

407,  vol.  38  (15  R  R  R). 
Emission   of  unusual    quantity   of   sparks,   sufficiency   of  evidence. 

Anderson  v.  Oregon  R.  Co.  (Ore.),  p.  625,  vol.  35  (12  R  R  R). 

Evidence. 

Admissibility  of  evidence  tending  to  show  that  on  the  day,  and 
near  the  time  of  the  alleged  burning  of  plaintiff's  property, 
the  same  engine  emitted  sparks  and  cinders  which  started 
fires,  Hendricks  v.  Southern  Ry.  Co.  (Ga.),  p.  503,  vol.  41  (18 
R  R  R). 

Cinders  found,  the  day  before  the  fire,  on  roof  of  burned  build- 
ing. Gorham  Mfg.  Co.  vi  New  York,  etc.,  R.  Co.  (R.  I.),  P- 
216,  vol.  39  (16  R  R  R). 

Circumstantial  evidence  as  to  origin.  Black  v.  Minneapolis  & 
St.  L.  R.  Co.  (Iowa),  p.  211,  vol.  32  (9  R  R  R);  Burlington  & 
M.  R.  R.  Co.  in  Nebraska  v.  Burch  (Colo.),  p.  21,  vol.  27  (4 
R  R  R);  Kansas  City,  etc.,  R.  Co.  v.  Blaker  &  Co.  CKan.),  p. 
53,  vol.  33   (10  R  R  R). 

Circumstantial  evidence  of  origin  where  defendant  does  not  show 
a  different  cause  from  that  alleged.  Clarke  v.  New  York,  N. 
H.  &  H.  R.  Co.  (R.  I.),  p.  53,  vol.  36  (13  R  R  R). 

Cross  examination  of  engineer,  who  had  testified  as  to  condition 
of  engine,  about  irrelevant  matters.  Marande  v.  Texas  &  P- 
Ry.  Co.  (C.  C.  A.),  p.  141,  vol.  32  (9  R  R  R). 

Defects  in  other  engines.  Shelly  v,  Philadelphia  &  R.  Ry.  Co. 
(Pa.),  p.  835,  vol.  40   (17  R  R  R). 

Emission  of  sparks  at  other  times,  evidence  of,  in  view  of  the 
issues,  was  inadmissible.  Sprague  v.  Atchison,  T.  &  S.  F.  Ry- 
Co.  (Kan.),  p.  471,  vol.  38  (15  R  R  R). 

Error  to  permit  witness  to  answer  question  whether  he  saw 
anything  from  which  the  fire  could  have  started  except  the 
railroad.  Norfolk  &  W.  Ry.  Co.  v,  Briggs  (Va.),  p.  201,  vol. 
36  (13  R  R  R). 

Escape  of  cinders.  Olmstead  v.  Oregon  Short  Line  R.  Co. 
(Utah),  p.  261,  vol.  35  (12  R  R  R). 

Escape  of  sparks  from  the  engine.  Anderson  f.  Oregon  R.  Co. 
(Ore.),  p.  625,  vol.  35  (12  R  R  R). 
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Evidence  as  to  condition  of  spark  arresters.     St.  Louis  &,  S.  W. 

Ry.  Co.  of  Texas  v.  Miller  (Tex.),  p.  874,  vol.  24  (1  R  R  R). 
Evidence   of   condition   of    other    eiiffines    in   action   for    damage 

by  fire  set  by  locomotive.     Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Carter  (Tex.),  p.  538,  vol.  26  (3  R  R  R). 
Evidence  of  examination  of  engine  which  it  was  claimed  passed 

by   where    fire   originated,   a   few   minutes    before    it   was    dis- 
covered,    Crissey   &   Fowler  Lumber  Co.  v.  Denver  &   R.   G. 

R.  Co.  (Colo.),  p.  412,  vol.  25  (2  R  R  R). 
Evidence  of  habit  of  punching  spark  arresters  where  engine  was 

identified.     Lesser   Cotton   Co,  v.   St.   Louis,   I.   M.   &   S.   Ry. 

Co.  (C.  C.  A,),  p.  445.  vol.  25  (2  R  R  R). 
Evidence  of  origin.     Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson  (Tex.), 

p.  831,  vol.  24   (1  R  R  R). 
Evidence  of  what  the  engine  was  doing  a  little  before  or  about 

the  time  the  fire  was  discovered  was  admissible  on  the  ques- 
tion of  the   ori'gin   of  the   fire.     Alabama   Great   Southern   R. 

Co.  V.  Clark  (Ala.),  p.  170,  vol.  42  (19  R  R  R). 
Evidence   that   engine   passed   shortly   before   fire   created   prima 

facie  case.     Carter  v.  Pennsylvania  R.   Co.   (C.  C.  A.),  p.  558, 

vol.  30  (7  R  R  R). 
Evidence  that  fires  were  set  by   other   engines.     Lesser   Cotton 

Co.  V.  St.  Louis.  I.  M.  &  S.  Ry.  Co.  (C.  C.  A.),  p.  445,  vol.  25  (2 

R  R  R). 
Expert  may  be  asked  if  there  is  any  way  in  which  fire  coming 

from  the  fire  box  could  get  above  the  netting  in  front  end  of 

engine  without  going  through  the  netting,  though  the  question 
•calls  for  a  conclusion.     German  Ins.  Co.  v.  Chicago,  etc.,  Ry. 

Co.  (Iowa),  p.  494,  vol,  39  (16  R  R  R). 
Expert  testimony.     Texas   &  Pacific  R.   Co.  v.  Watson   (U.  S.), 

p.  634,  vol.  30  (7  R  R  R). 
Failure  of  defendant  to  call  witness,  instruction  as  to  effect  of. 

Marande  v.  Texas  &  P.  Ry.  Co.  (C.  C.  A.),  p.  141,  vol.  32  (9 

R  R  R). 
Harmless   error   in   admission   of   evidence   as   to   origin.     Gulf, 

C.  &  S.   F.   Ry.   Co.  V.   Burroughs   (Tex.),   p.   829,  vol.   24   (1 

R  R  R). 
Harmless  error  in  admitting  as  to  whether  spark  arrester  had 

been   punched.     Louisville   &   N.    R.   Co.  v.    Marbury    Lumber 

Co.  (Ala.),  p.  68,  vol.  28  (5  R  R  R). 
Harmless  error  in  allowing  it  to  be  shown  that  engine  did  not 

steam  well  with  spark  arrester  attached.     Cheek  v.  Oak  Grove 

Lumber  Co.  (N.  Car.),  p.  667,  vol.  33  (10  R  R  R). 
Harmless    error   in   permitting   engineer,    on    cross    examination, 

to  be  asked  if  his   train  was  not   running  faster  to  make  up 

time.     Louisville  &  N.  R.  Co.  v.  Marbury  Lumber  Co.   (Ala.), 

p.  68.  vol.  28  (5  R  R  R). 
It  was   not   error  to   refuse   evidence   of   fires   ignited   by   other 

engines    where    the    engine    in    question    had    been    identified. 

Crissey   &    Fowler   Lumber   Co.   v.    Denver   &    R.    G.    R.    (^o. 

(Colo.),  p.  412,  vol.  25   (2  R  R  R). 
Jury  need  not  accept   as   conclusive  the  statement   of  witnesses 

that   the    engine   was    in    good    order   and   carefully    operated, 

though    they   were    not   contradicted.     St.    Louis,    I.    M.    &    S. 

Ry.  Co.  1/.  Coombs  (Ark.),  p.  480,  vol.  39  (16  R  R  R). 
Negligence  in  general  operation  of  defendant's  engines,  evidence 

of  was  admissible.     Shelly  v.  Philadelphia  &  R.  Ry,  Co.  (Pa.), 

p.  835.  vol.  40  (17  R  R  R). 
Of  origin.     Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Wilson  (Ind.), 

p.  671,  vol.  30  (7  R  R  R). 
On  issue  whether  fire  was  set  by  sparks  from  locomotive,  the 

evidence    being    circumstantial,    testimony    that    it    was    dry 

weather  was  admissible.     Louisville  &  N.  R.  Co.  v.  Marbury 

Lumber  Co.  (Ala.),  p.  68,  vol.  28  (5  R  R  R). 
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Opinion  evidence  as  to  existence  of  defect  in  arrester  based  on 
size  of  sparks  emitted.  Louisville  &  N.  R.  Co.  v.  Marbury 
Lumber  Co.  (Ala.),  p.. 68,  vol.  28  (5  R  R  R). 

Opinion  of  engineer  as  to  sufficiency  of  spark  arresters.  Cheek 
V.  Oak  Grove  Lumber  Co.  (N.  Car.),  p.  667,  vol.  33  (10  R  R  R). 

Origin  of  fire  established  by  circumstantial  evidence.  Toledo, 
St.  L.  &  W.  R.  Co.  V.  Fenstermaker  (Ind.),  p.  855.  vol.  39  (16 
R  R  R). 

Other  fires.  Abrams  v.  Seattle  &  M.  Ry.  Co.  (Wash.),  p.  465, 
vol.  25  (2  R  R  R);  Alabama  Great  Southern  R.  Co.  v.  Clark 
(Ala.),  p.  589,  vol.  32  (9  R  R  R);  Illinois  Cent.  R.  Co.  r. 
Scheible  (Ky.).  p.  100,  vol.  30"  (7  R  R  R);  Louisville  &  N.  R. 
Co.  V.  Fort  (Tenn.),  p.  276,  vol.  35  (12  R  R  R);  Louisville 
&  N.  R.  Co.  V.  Short  (Tenn.),  p.  57,  vol.  35  (12  R  R  R); 
MacDonald  v.  New  York,  N.  H.  &  H.  R.  Co.  (R.  L),  p.  792. 
vol.  30  (7  R  R  R);  Mills  v.  Louisville  &  N.  R.  Co.  (Ky), 
p.  409,  vol.  32  (9  R  R  R);  Norfolk  &  W.  Ry.  Co.  v.  BriRsrs 
(Va.),  p.  201,  vol.  36  (13  R  R  R);  Olmstead  v.  OreRon  Short 
Line  R.  Co.  (Utah),  p.  261,  vol.  35  (12  R  R  R);  St.  Louis,  etc.. 
Ry.  Co.  V.  Lawrence  (Ind.  Terr.),  p.  414,  vol.  32  (9  R  R  R); 
Texas  &  P.  Ry.  Co.  v.  Rutherford  (Tex.),  p.  334,  vol.  26  (3 
R  R  R);  Texas  &  P.  R.  Co.  v.  Watson  (U.  S.),  p.  634.  vol.  30 
(7  R  R  R). 

Plaintiff's  counsel  was  properly  permitted  to  ask  witness  for 
defendant,  on  cross-examination,  whether  the  railroad  men 
were  not  hurryinj?  the  movement  of  the  enjfine.  Alabama 
Great  Southern  R.  Co.  v.  Clark  (Ala.),  p.  170,  vol.  42  (19 
R  R  R). 

Price  paid  for  land.  MacDonald  v. .  New  York,  N.  H.  &  H.  R. 
Co.   (R.  I.),  p.  792,  vol.  30  (7  R  R  R). 

Refusal  to  permit  witness  to  testify,  at  instance  of  defendant, 
with  reference  to  fires  in  the  same  vicinity,  set  out  by  well 
equipped  locomotives  on  the  lines  of  other  railroads,  was 
proper.  Norfolk  &  W.  Ry.  Co.  v.  Brif^^s  (Va.),  p.  201,  vol.  36 
(13  R  R  R). 

Res  f^estae,  statements  of  servants  employed  to  fi^uard  cotton  as 
to  cause  of  fire,  made  after  termination  of  their  duties,  were 
not.  Marande  v.  Texas  &  P.  Ry.  Co.  (C.  C.  A.),  p.  141,  vol.  32 
(9  R  R  R). 

Spark  arresters  of  certain  kind,  use  of  how  shown.  Norwich 
Ins.  Co.  V.  Oregon  R.  Co.  (Ore.),  p.' 141,  vol.  38  (15  R  R  R). 

Sparks  from  other  enfjrines.  Alabama  &  V.  Ry.  Co.  v.  .^tna 
Ins.  Co.  (Miss.),  p.  52,  vol.  35  (12  R  R  R);  Alabama  &  V. 
Ry.  Co.  V.  Schlenker  (Miss.),  p.  52,  vol.  35  (12  R  R  R);  Black 
V.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  p.  211,  vol.  32  (9 
R  R  R). 

Sparks  of  unusual  quantity  and  size  emitted  at  time  of  fire  in 
question.  Birminsrham  Ry.,  Lifi:ht  &  Power  Co.  v.  Hinton 
(Ala.),  p.  173,  vol.  40  (17  R  R  R). 

Sparks  thrown  by  the  enjfine  compared  with  quantity  thrown  by 
other  engines.  Orient  Ins.  Co.  of  Hartford,  Conn.,  v.  Northern 
Pac.  Ry.  Co.  (Mont.),  p.  207,  vol.  39  (16  R  R  R). 

Speed  at  other  points.  Norfolk  &  W.  Ry.  Co.  v.  Brings  (Va.), 
p.  201,  vol.  36   (13  R  R  R). 

Subsequent  fires.  Cheek  r.  Oak  Grove  Lumber  Co.  (N.  Car), 
p.  667,  vol.  33  (10  R  R  R). 

Testimony  as  to  value  of  stock  of  merchandise,  based  on  cursory 
view  made  on  day  of  fire.  Norfolk  &  W.  Ry.  Co.  v.  Briflrgs 
(Va.),  p.  201,  vol.  36  (13  R  R  R). 

Testimony  of  qualified  witness  describing  character  of  engines 
which  might  have  set  the  fire  as  belonging  to  a  certain  class, 
and  the  quality  and  equipments  of  such  engines  with  regard  to 
safety  and  the  setting  out  of  fire,   and  that  they  were,  as  a 
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class,   the  best   enf^ines   defendant   had,   and  that  the  features 
of  a  locomotive  to  be  considered  in  connection  with  the  set- 
tinfr  out  of  fire  were  the  nettings,  diaphragm,  and  plates,  was 
relevant  and  material.     German  Ins.  Co.  v.  Chicago,  etc.,  Ry. 
Co.   (Iowa),  p.  494,  vol.  39   (16  R  R  R). 
That  enjrine  could  not  be  operated  without  small  cinders  escap- 
ing   from    smokestack   was    admissible.      German    Ins.    Co.    v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  494,  vqI.  39  (16  R  R  R). 
Train   sheet,  as   evidence   of  fact   that  train   reached   station   on 
the  day  in  question,  was  not  objectionable  as  hearsay.     Fire- 
man's Ins.  Co.  V.  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  808,  vol. 
39   (16  R  R  R). 
Unusual   throwing  of  sparks  by  defendant's  engines,  an4   other 
Rres   started   by   them    at   about   the    same    time,    evidence    of 
admissible  where  failure  to  provide  spark  arresters  is  alleged 
as  cause  of  fire  in  question.     Shelly  v.  Philadelphia  &  R.  Ry. 
Co.  (Pa.),  p.  835,  vol.  40  (17  R  R  R). 
Volume   of   sparks   and   distance   they   were    emitted.     Alabama 
Great    Southern    R.    Co.    v.    Clark    (Ala.),    p.    589,    vol.    32    (9 
R  R  R). 
Evidence    authorizing    finding    that    fire    was    caused    by    red-hot 
clinker  being  thrown  from  tender  by  fireman,  or  suffered  to  fall 
from   footboard  and  to  roll   down  right  of  way,  was  sufficient, 
as   against   demurrer   to   evidence;    and,   in   absence   of  any   ex- 
planation or  denial  by  the  fireman,  to  establish  railroad's  negli- 
gence.    Southern  Ry.  Co.  v.  Patterson  (Va.),  p.  828,  vol.  42   Ofi 
R  R  R). 

Exemption  from  Liability. 

Assignability  of  contracts  to  maintain  sidetracks  for  convenience 
of   sawmill  owner  in  consideration   of  release  of   damages  to 
stock  from  fire.     Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Carter 
(Tex.),  p.  538,  vol,  26  (3  R  R  R). 
Contract  between  railroad  and  shipper,   providing  for  construc- 
tion of  side  track  for  benefit  of  latter,  and  exempting  former 
from  liability  for  loss  by  fire,   though   caused   by   negligence, 
not   against   public   policy.     Mann   v.   Pere   Marquette    R.    Co. 
(Mich.),  p.  137,  vol.  33  (10  R  R  R). 
Contract  by  railroad  company  allowing  one  to  erect  warehouse 
on  its  right  of  way,  he  to  hold  it  harmless  from  damage  by 
fire  thereon,  not  unconstitutional.     Wabash   R.   Co.   v.   Ordel- 
heide  (Mo.),  p.  96.  vol.  30  (7  R  R  R). 
Contract  to  hold  harmless  not  against  public  policy  where  stipu- 
lation does  not  relate  to  a  contract   of  carriage.     Ordelheide 
V,  Wabash  R.  Co.  (Mo.),  p.  36,  vol.  31   (8  R  R  R). 
Contract    to    maintain  •  sidetracks    for    convenience    of     sawmill 
owner  in  consideration  of  release  of  damages   for  injuries  to 
stock  and  from  fire  not   against  public   policy.     Missouri,   K. 
&  T.    Ry.   Co.   of  Texas  v.    Carter    (T.ex.),   p.    538,  vol.   26    (3 
R  R  R). 
Fact  that  lessor  railroad  was  exempt  from  liability  for  the  burn- 
ing of  property,  on  its  right  of  way,  in  its  lessee's  possession, 
did  not  relieve  it  from  liability  for   the  negligent  burning  of 
connected  property  of  the  lessee.     Kansas  City,   Ft.  S.  &  M.    * 
R.  Co.  V.  Blaker  &  Co.  (Kan.),  p.  53,  vol.  33  (10  R  R  R). 
Probate  court,  under  Rev.  St.  1899,  §  192,  of  Mo.,  has  jurisdic- 
tion of  demand  for  money  due  under  contract  by  outsider  to 
hold  plaintiff  harmless  where  damage  by  fire.     Wabash  R.  Co. 
V.  Ordelheide   (Mo.),  p.  96,  vol.  30  (7  R  R  R). 
Railroad  may  grant  privilege,  by  contract,   of  building  elevator 
upon   its  right  of  way,  on  condition   that  it  shall  not  be   re- 
sponsible   for    damages    caused    by    fires    resulting    from    the 
operation  of  its  engines.     James  Quirk  Milling  Co.  v.  Minne- 
apolis, etc.,  Ry.  Co.  (Minn.),  p.  584,  vol.  43  (20  R  R  R). 
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Under   contract  exemptin^^  railroad  from  liability  for  injury  to 
stave   mill    by   fire,   it   was   not   liable   for   damages   to  staves 
piled  on  right  of  way  near  mill.     Cincinnati,  N.    O.   &  T.  P. 
Ry.  Co.  V,  Saulsbury  (Tenn.).  p.  202,  vol.  42  (19  R  R  R). 
Validity  of  contract  between  railroad  company  and  person  erect- 
ing warehouse  on  its  right  of  way  to  hold  company  harmless 
from  damages  from  fires  as  affected  by  public  policy.    Wabash 
R.  Co.  V.  Ordelheide  (Mo.),  p.  96,  vol.  30  (7  R  R  R). 
Where  contract  with  railroad  authorized  the  other  party  to  erect 
mill  on  right  of  way,  provision  exempting  railroad  from  lia- 
bility for  injury  to  mill  by  fire  was  not  void  as  contrary  to 
public  policy.     Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Saulsbury 
(Tenn.),  p.  202,  vol.  42  (19  R  R  R). 
Who  entitled  to.     Texas   &  Pacific  R.  Co.  v.  Watson    (U.  S.), 
p.  634,  vol.  30  (7  R  R  R). 
Grade  at  place  of  accident,  sufficiency  of  evidence.     Anderson  v. 

Oregon  R.  Co.  (Ore.),  p.  625,  vol.  35  (12  R  R  R). 
Habitual  carelessness   of  trainmen  entitled  jury  to  conclude  that 
fire  was  result  of  negligence.     Norwich  Ins.  Co.  v,  Oregon  R. 
Co.   (Ore.),  p.  141,  vol.  38  (15  R  R  R). 
Inadequate   fire  apparatus,   question  for  jury.     Marande   r.  Texas 

&  Pac.  Ry.  Co.  (U.  S.),  p.  728,  vol.  24  (1  R  R  R). 
Inadequate   watchmen,    question   for   jury.      Marande   v.   Texas  & 

Pac.  Ry.  Co.  (U.  S.),  P.  728,  vol.  24  (1  R  R  R). 
Instruction  as  to  negligence  not  warranted  by  pleading.     Gulf,  C 

&  S.  F.  Ry.  Co.  V.  Johnson  (Tex.),  p.  831,  vol.  24  (1  R  R  R). 
Instruction  that  plaintiff  was  not  entitled  to  recover  if  defendant's 
engine    was    carefully    operated,    nor    unless    it    was    improperly 
handled,  was  properly  refused,  because  it  ignored  the  condition 
of  its  spark  arresters.     Alabama  Great  Southern  R.  Co.  v.  Clark 
(Ala.),  p.  170,  vol.  42  (19  R  R  R). 
Instruction  was  not  objectionable  as  eliminating  defendant's  duty 
to  keep  engine  in  repair.     German  Ins.  Co.  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  p.  494,  vol.  39  (16  R  R  R). 
Insufficiency    of    evidence    that    fire    originated    on    right    of  way. 
Atlantic  Coast  Line  R.  Co.  v.  Watkins  (Va.),  p.  482,  vol.  41  (18 
R  R  R). 

Insurance. 

EflFect  of  recovery  of  insurance  on  right  of  action.     Kansas  City, 
Ft.  S.  &  M.  R.  Co.  V.  Blaker  &  Co.   (Kan.),  p.  53,  vol.  33  (10 
R  R  R). 
Insurable  interest   where  building  was  constructed  on   right  of 

way  by  permission.     Greenwich    Ins.    Co.  v.   Louisville  &  N. 

R.  Co.   (Ky.),  p.  605,  vol.  24  (1  R  R  R). 
Insurance,    application'  of     statute    giving    railroad    benefit    of. 

Dyer  v.  Maine  Cent.  R.  Co.  (Me.),  p.  757,  vol.  37  (14  R  R  R). 
Joinder  of  property  owner  and  insurance  company.     St.  Louis  & 

S.  W.   Ry.  Co.  of  Texas  v.   Miller   (Tex.),  p.  874,  vol.  24  (1 

R  R  R). 
Right  of  insurance  company  to   recover  against  railroad  where 

building  constructed  on  right  of  way  by  permission  is  destroyed 

by  firfe.     Greenwich  Ins.  Co.  v.  Louisville  &  N.  R.  Co.  (Ky.), 

p.  605,  vol.  24  (1  R  R  R). 
Single    cause    of     action    stated   by   joint    petition    in   action  by 

owner  of  property  destroyed  by  fire  and  insurance   company, 

which  paid  loss.    St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v.  Miller 

(Tex.),  p.  874,  vol.  24  (1  R  R  R). 
Subrogation  of  insurer.    Crissey  &  Fowler  Lumber  Co.  v.  Denver 

&  R.  G.  R.  Co.   (Colo.),  p.  412,  vol.  25   (2  R  R  R);    Dyer  v. 

Maine  Cent.  R.  Co.  (Me.),  p.  757,  vol.  37  (14  R  R  R);    Ham- 

burg-Bremer  Fire  Ins.  Co.  v.  Atlantic  Coast  Line  R.  Co.  (N. 

Car.),  p.  177,  vol.  30  (7  R  R  R). 
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Interrogatories  as  to  defect  in  construction  of  engine,  insufficiency 
of  answer.  Lake  Erie  &  W.  R.  Co.  v.  McFall  (Ind.),  p.  407,  vol. 
38  (15  R  R  R). 

In  view  of  proximity  of  property  to  track,  weather  conditions, 
and  other  circumstances,  where  it  was  not  shown  thai  the  speed 
adopted  was  a  necessity  to  the  railway  service,  the  question 
whether  defendant  was  guilty  of  actionable  negligence  was  for 
jury.  Norfolk  &  W.  Ry.  Co.  z/.-  Fritts  (Va.),  p.  246,  vol.  41  (18 
R  R  R). 

It  could  not  be  held  as  a  matter  of  law  that  locomotive  was 
properly  operated.  Great  Northern  Ry.  Co.  v.  Coats  (C.  C.  A.), 
p.  50,  vol.  28  (5  R  R  R). 

Liability  as  affected  by  absence  of  spark  arresters.  Cheek  v.  Oak 
Grove  Lumber  Co.  (N.  Car.),  p.  667,  vol.  33  (10  R  R  R). 

Liability  as  affected  by  use  of  due  care  in  selecting  employees. 
St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v.  Miller  (Tex.),  p.  874, 
vol.  24  (1  R  R  R). 

Liability  for  destruction  of  lumber  piled  on  railroad's  right  of  way 
with  its  consent.  Cincinnati,  etc.,  Ry.  Co.  v.  South  Fork  Coal 
Co.  (C.  C.  A.),  p.  280,  vol.  40  (17  R  R  R). 

Liability  for  spreading  of  fires  lighted  on  right  of  way.  Grant  v. 
Omaha,  etc.,  R.  Co.  (Mo.),  p.  953,  vol.  26  (3  R  R  R). 

Liability  of  domestic  proprietor  where  foreign  corporation  is  per- 
mitted to  use  the  road.  McFarland  v.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.),  p.  656,  vol.  25  (2  R  R  R). 

Liability  of  lessee  under  Gen.  St.,  1511  of  S.  Car.  Bush  v.  Southern 
Ry.  Co.  (S.  Car.),  p.  458,  vol.  25  (2  R  R  R). 

Liability  of  logging  railroad  on  account  of  absence  of  spark  ar- 
resters on  engine  furnished  independent  contractor.  Brady  v. 
Jay  (La.),  p.  269,  vol.  34  (11  R  R  R). 

Liability  of  private  company  building  logging  road  for  fire  result- 
ing from  absence  of  spark  arresters.  Cratt  v.  Albemarle  Timber 
Co.  (N.  Car.),  p.  84,  vol.  30  (7  R  R  R). 

Liability  of  railroad  as  affected  by  fact  that  fire  passed  over  inter- 
vening lands  before  reaching  plaintiff's  property.  Phillips  v. 
Durham  &  C.  R.  Co.  (N.  Car.),  p.  704,  vol.  40  (17  R  R  R). 

Liability  of  railroad,  general  rules.  Williams  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  p.  522,  vol.  43  (20  R  R  R). 

Liability  of  receivers  on  account  of  fire  set  prior  to  receivership. 
Grant  v.  Omaha,  etc..  Ry.  Co.  (Mo.),  p.  953,  vol.  26  (3  R  R  R). 

Liability  tinder  statute  where  road  jointly  operated.  McFarland  v. 
Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p.  656,  vol.  25  (2  R  R  R). 

Negligence,  allegations  of  complaint  sufficiently  broad  to  let  in 
proof  of  character  of  care  and  caution  exercised  by  trainmen  in 
managing  engine,  and  whether  they  were  negligent.  Norwich 
Ins.  Co.  V.  Oregon  R.  Co.  (Ore.),  p.  141,  vol.  38  (15  R  R  R). 

Negligence,  harmless  error  in  instruction.  Lake  Erie  &  W.  R.  Co. 
V.  McFall  (Ind.),  p.  407,  vol.  38  (15  R  R  R). 

Negligence  in  operating  locomotives,  sufficiency  of  petition.  Lake 
Erie  &  W.  R.  Co.  v.  McFall  (Ind.).  p.  407,  vol.  38  (15  R  R  R). 

Negligence,  instruction  as  to  how  established  not  erroneous  as  as- 
suming that  train  was  running  at  high  rate  of  speed.  Norwich 
Ins.  Co.  V.  Oregon  R.  Co.  (Ore.),  p.  141,  vol.  38  (15  R  R  R). 

Negligence,  insufficiency  of  evidence.     Toledo,  etc.,  R.  Co.  v.  Parks 

/Ind.).  p.  397.  vol.  38  (15  R  R  R). 

Negligence  of  railroad  company  in  starting  fire  on  plaintiff's  prem- 
ises as  proximate  cause  of  injury  to  his  health  from  over  exer- 
tion in  putting  it  out.  Glanz  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa),  p.  213.  vol.  29  (6  R  R  R). 

Negligence,  sufficiency  of  complaint.  Birmingham  Ry..  Light  & 
Power  Co.  v.  Hinton  (Ala.),  p.  173,  vol.  40  (17  R  R  R). 
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Negligence,  sufficiency  of  petition.  Lake  Erie  &  W.  R.  Co.  v.  Mc- 
Fall  (Ind.),  p.  407,  vol.  38  (15  R  R  R). 

New  cause  of  action  not  alleged  by  amendment  averring  that  fire 
started  in  combustibles  negligentlv  allowed  to  accumulate  on 
right  of  way,  although  original  complaint  merely  alleged  negli- 
gence with  respect  to  spark  arresters.  Simpson  v.  Enfield  Lum- 
ber Co.  (N.  Car.),  p.  457,  vol.  32  (9  R  R  R). 

Ordinary  wind  not  a  new  and  independent  agency.     Chicago  &  E.  ' 
R.  Co.  V.  Lesh  (Ind.),  p.  20,  vol.  27  (4  R  R  R). 

Origin  of  fire,  question  for  jury.  Marande  v.  Texas  8l  Pac.  Ry. 
Co.  (U.  S.),  p.  728,  vol.  24  (1  R  R  R). 

Origin  of  fire  was  question  for  jury.  Southern  Ry.  Co.  v.  Johnson 
(Ala.),  p.  162,  vol.  41  (18  R  R  R);  Williams  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  p.  522,  vol.  43  (20  R  R  R).^ 

Origin,  sufficiency  of  circumstantial  evidence.  Toledo,  St.  L.  & 
W.  R.  Co.  V,  Parks  (Ind.),  p.  397,  vol.  38  (15  R  R  R). 

Presumptions. 

Fact  that  fire  originated  from  operation  of  locomotive  as  evidence 
of  negligence.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Geiser  (Kan.), 
p.  92,  vol.  33  (10  R  R  R). 
Plaintiff  Was  not  prejudiced,  because  of  instructions  given  on 
the  presumption  of  negligence  and  burden  of  proof,  by  an  in- 
struction that  even  though  defendant's  engine  set  out  the  fire, 
there  could  be  no  recovery  unless  the  jury  further  found  that 
the  sparks  escaped  through  some  negligence  of  defendant, 
either  in  failing  to  keep  the  locomotive  "in  good  repair"  or 
otherwise.  German  Ins.  Co.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa), 
p.  494,  vol.  39   (16  R  R  R). 

Presumption  as  to  ownership  of  engine  on  lease  road.  Bush  v. 
Southern  Ry.  Co.  (S.  Car.),  p.  458,  vol.  25   (2  R  R  R). 

Presumption  of  negligence  from  origin  of  fire.  Anderson  v. 
Oregon  R.  Co.  (Ore.),  p.  625,  vol.  35  (12  R  R  R);  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Geiser  (Kan.),  p.  92,  vol.  33  (10  R  R  R); 
Dyer  v.  Maine  Cent.  R.  Co.  (Me.),  p.  757,  vol.  37  (14  R  R  R); 
Fireman's  Ins.  Co.  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  p.  808, 
vol.  39  (16  R  R  R);  Krejci  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 
p.  924,  vol.  26  (3  R  R  R);  Raleigh  Hosiery  Co.  v.  Raleigh  & 
G.  R.  Co.  (N.  Car.),  p.  702,  vol.  28  (5  R  R  R);  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Coombs  (Ark.),  p.  480,  vol.  39  (16  R  R  R); 
St.  Louis,  etc.,  Ry.  Co.  v.  Lawrence  (Ind.  Ter.),  p.  414,  vol.  32 
(9  R  R  R) ;  Southern  Ry.  Co.  v.  Johnson  (Ala.),  p.  162,  vol.  41 
(18  R  R  R). 

Presumption  of  negligence,  instruction  properly  refused  because 
of  instruction  given.  Fireman's  Ins.  Co.  v.  Seaboard  Air  Line 
Ry.  (N.  Car.),  p.  808,  vol.  39   (16  R  R  R). 

Presumption  of  negligence,  rebuttal.  Olmstead  v.  Oregon  Short 
Line  R.  Co.  (Utah),  o.  261,  vol.  35  (12  R  R  R). 

Presumption  of  negligence  rendered  it  error  to  grant  nonsuit. 
South  Georgia  Ry.  Co.  v.  Ryals  (Ga.),  p.  517,  vol.  41  (18  R 
R  R). 

Presumption  of  negligence  throwing  burden  on  defendant  to 
prove  that  it  used  best  spark  arresters  in  known  practical  use 
and  exercised  reasonable  care  in  selecting  competent  employees 
and  in  operating  train.  Norfolk  &  W.  Ry.  Co.  v.  Fritts  (Va.), 
p.  246.  vol.  41  (18  R  R  R). 

Presumption  of  negligence  where  fire  resulted  from  rear  end 
collision,  which  caused  sparks  to  fall  into  oil  tank  cars.  Cin- 
cinnati, etc.,  Ry.  Co.  v.  South  Fork  Coal  Co.  (C.  C.  A.),  P- 
280,  vol.  40  (IJ  R  R  R). 

Presumption  that  company  set  fire  did  not  arise  from  fact  that 
its  employees  assisted  in  extinguishing  it.  Clarke  v.  New 
York,  N.  H.  &  R.  Co.  (R.  I.),  p.  53,  vol.  36  (13  R  R  R). 
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Prima  facie  case.     Louisville  &  N.  R.  Co.  v.  Marbury  Lumber 

Co.  fAla.),  p.  68,  vol.  28  (5  R  R  R). 
Prima  facie  case  made  for  plaintiff  by  evidence  of  origin  of  fire., 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Coombs  (Ark.),  p.  480,  vol.  39 
(16  R  R  R). 
Prima  facie  case  made  out  by  proof  that  fire  was  set  by  sparks 
from  locomotive.     Louisville  &  N.  R.  Co.  v.  Marbury  Lumber 
Co.  (Ala.),  p.  68,  vol.  28  (5  R  R  R). 
Question  for  jury  whether  prima  facie  case  was  overcome.    Great 
Northern  Ry.  Co.  v.  Coats  (C.  C.  A.),  p.  50,  vol.  28  (5  R  R  R). 
Rebuttal   of  presumption   of   negligence,   question   for  the   jury. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v,  Geiser  (Kan.),  p.  92,  vol.  33 
(10  R  R  R). 
Rebuttal  of  prima  facie  case.    Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John- 
son (Tex.),  p.  831,  vol.  24  (1  R  R  R). 
Sufficiency  of  negative  testimony  to  warrant  finding  either  that 
the  engine  was   not  properly  equipped   or   operated,  and  that 
defendant    had    not    rebutted    the    presumption    of    negligence 
raised  against  it.     St.  Louis,  I.  M.   &  S.   Ry.   Co.  v.   Coombs 
(Ark.),  p.  480,  vol.  39  (16  R  R  R). 
Sufficiency  of  rebutting  testimony  to  overcome  prima  facie  case. 
San  Antonio  &  A.  P.  Ry.  Co.  v,  Adams  (Tex.),  p.  878,  vol.  24 
(1  R  R  R).  ^ 

Sufficiency  of  testimony  to  rebut  prima  facie   case  against  rail- 
road.    St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v.  Miller  (Tex.), 
p.  874,  vol.  24  (1  R  R  R). 
That  a   fire   started  from  a  spark  from  a  locomotive   does   not 
justify  the  inference  that  the.  fire  originated  on  railroad  right 
of  way.     Atlantic  Coast  Line  R.  Co.  v.  Watkins  (Va.),  p.  482, 
vol.  41  (18  R  R  R). 
Where   an   engine   passed   by   inflammable    material   immediately 
before  the  discovery  of  the  fire,  the  jury,  in   the  absence   of 
proof  explaining  its  origin,  may  infer  that  it  originated  from 
sparks   from  the   engine.     St.    Louis,    I.   M.    &   S.    Ry.   Co.  v. 
(Toombs  (Ark.),  p.  480,  vol.  39  (16  R  R  R). 
Proximate  cause   of  final   burning  and   loss  where  fire  broke   out 
anew  after  it  had  been  partially  subdued  and  precautions  had  been 
taken  to  prevent  its  spread.    St.  Louis  &  S.  F.  R.  Co.  v.  League 
(Kan.),  p.  772,  vol.  40  (17  R  R  R). 
Proximate  cause  where  personal  injuries  were  sustained  in  attempt 
to  extinguish  fire.     Logan  v.  Wabash  Ry.  Co.  (Mo.),  p.  274,  vol. 
29  (6  R  R  R). 
Proximate  cause  where  plaintiff  was  burned  while  escaping  from 
house  alleged  to  have  been  set  on  fire  through  defendant's  negli- 
gence,   sufficiency    of    complaint.      Birmingham,    Ry.,    Light    & 
.     Power  Co.  v.  Hinton  (Ala.),  p.  173,  vol.  40  (17  R  R  R). 
Question  of  defendant's  negligence  was  for  the  jury  where  plain- 
tiff had  established  a  prima  facie  case  and  defendant  showed  that 
engine    was    carefully    managed    and    equipped.      Preece    v,    Rio 
Grande  W.  Ry.  Co.  (Utah),  p.  460.  vol.  25  (2  R  R  R). 
Railroad  liable  where  proximate  cause  of  destruction  of  plaintiff's 
property  was  the  failure  to  properly  equip  engine  to  prevent  es- 
cape of  sparks.     Phillips  v,  Durham  &  (5.  R.   Co.   (N.   Car.),  p. 
704,  vol.  40  (17  R  R  R). 
Railroad  not  estopped  by  declarations  of  general   manager  as   to 
origin  of  fire.     Cheek  v.  Oak  Grove  Lumber  Co.    (N.   Car.),  p. 
667.  vol.  33  (10  R  R  R). 
Railroad's  liability  depends  upon  existence  of  negligence.    Williams 
f.   Atlantic    Coast    Line   R.    Co.  '(N.    Car.),   p.    522,   vol.   43    (20 
R  R  R). 
Railroad  was  not  liable  to  its  tenant,  under  a  contract  limiting  its 
liability,  for  the  destruction  of  property  by  fire  presumably  set 
by  one  of  its  locomotives;   it  being  neither  alleged  nor  proved 
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that  the  communication  of  the  fire  to  the  tenants'  property  was 
caused  by  the  ^ross  ne^lifirence  of  the  railroad.  Blitch  v.  Central 
of  Georpria  Ry.  Co.  (Ga.),  p.  362,  vol.  40  (17  R  R  R). 

Rhode  Island  statute  making;:  New  York,  P.  &  B.  R.  Co.  liable  for 
all  damafires  from  fires  set  by  its  eng^ines  held  applicable  to  an 
extension  of  its  line.  Gorham  Mfj?.  Co.  v.  New  York,  etc.,  R. 
Co.  (R.  I.),  p.  216.  vol.  39  (16  R  R  R). 

Ri^ht  of  action  and  liability  of  defendant,  sufficiency  of  evidence. 
Southern  Ry.  Co.  v.  Horine  (Ga.),  p.  427,  vol.  38  (15  R  R  R). 

RiRht  to  allege  both  statutory  and  common  law  liability  for  fires 
set  by  locomotives.  Crissey  &  Fowler  Lumber  Co.  v.  Denver 
&  R.  G.  R.  Co.  (Colo.),  p.  412,  vol.  25  (2  R  R  R). 

Spark  arresters,  not  liable  for  escape  of  fire  where  duty  in  ob- 
taining and  usinj?  has  been  discharged.*  Anderson  v.  Oregon  R. 
Co.  (Ore.),  p.  625,  vol.  35  (12  R  R  R). 

Speed  of  train,  circumstances  to  be  considered  in  ref^latinc:.  Nor- 
folk &  W.  Ry.  Co.  V.  Fritts  (Va.),  p.  246,  vol.  41  (18  R  R  R). 

Speed  of  trains,  ordinances  limiting:  not  intended  for  protection  of 
buildings  aRainst  fire.  Louisville  &  N.  R.  Co.  v.  Sullivan  Timber 
Co.  (Ala.),  p.  836.  vol.  36  (13  R  R  R). 

Speed,  whether  his:h  rate  of  may  be  negligent.  Norfolk  &  W.  Ry. 
Co.  V.  Fritts  (Va.),  p.  246,  vol.  41  (18  R  R  R). 

Sufficiencv  of  bill  of  particulars.  MacDonald  v.  New  York,  N.  H. 
H.  R.  Co.  (R.  I.),  p.  792,  vol.  30  (7  R  R  R). 

Sufficiency  of  circumstantial  evidence  as  to  origin  of  fire.  Crissey 
&  Fowler  Lumber  Co.  v.  Denver  &  R.  G.  R.  Co.  (Colo.),  p.  412, 
vol.  25  (2  R  R  R) ;  Preece  v,  Rio  Grande  W.  Rv.  Co.  (Utah),  p. 
460,  vol.  25  (2  R  R  R);  Glanz  v,  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa),  p.  213,  vol.  29  (6  R  R  R);  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Adams  (Tex.),  p.  878,  vol.  24  (1  R  R.  R). 

Sufficiency  of  evidence  of  nejflijjrence.  Armstrone  v,  Wilminjfton 
&  W.  R.  Co.  (N.  Car.),  p.  706,  vol.  27  (4  R  R  R);  Jefferson  v. 
Chicago,  etc.,  Ry.  Co.  (Wis.),  *>.  621,  vol.  30  (7  R  R  R);  Norfolk 
&  W.  R.  Co.  V.  Perrow  (Va.).  p.  611,  vol.  30  (7  R  R  R), 

Sufficiency  of  evidence  of  negligence  in  action  for  fire  claimed  to 
have  been  set  by  locomotive.  Southern  Ry.  Co.  v.  Pace  (Ga.), 
p.  604,  vol.  24  (1  R  R  R). 

Sufficiency  of  evidence  of  negligence  in  managing  engine.  Texas 
&  P.  Ry.  Co.  V.  Rutherford  (Tex.),  p.  334.  vdl.  26  (3  R  R  R). 

Sufficiencv  of  evidence  to  sustain  verdict  for  plaintiff.  Alabama 
Midland  Ry.  Co.  v.  E.  Swindell  &  Co.  (Ga.),  p.  736,  vol.  31  (8 
R  R  R). 

Sufficiency  of  evidence  to  warrant  assumption  that  spark  arrester 
was  not  pronerly  adjusted.  Cincinnati.  N.  O.  &  T.  Pac.  Ry.  Co. 
V.  Caskey  (Ky.).  p.  583,  vol.  30  (7  R  R  R). 

Sufficiency  of  evidence  to  warrant  submission  of  question  of  negli- 
gence in  failing  to  have  spark  arresters  on  engine.  Cratt  f.  Albe- 
marle Timber  Co.  (N.  Car.),  p.  85.  vol.  30  (7  R  R  R). 

Sufficiency  of  petition  in  action  for  injury  to  propertv  by  fire  al- 
leged to  have  been  set  by  railroad  locomotive.  Pittsbursjh,  C. 
C.  St.  L.  R.  Co.  V.  Wilson  (Ind.),  p.  671,  vol.  30  (7  R  R  R). 

Velocity  of  wind,  instruction.  Great  Northern  Ry.  Co.  v.  Coats 
(C.  C.  A.),  p.  50.  vol.  28  (5  R  R  R). 

Verdict  for  plaintiflF  for  smaller  sum  should  have  been  allowed  to 
stand,  and  grant  of  second  new  trial  was  error.  Hendricks  r. 
Southern  Ry.  Co.  (Ga.),  p.  503,  vol.  41  (18  R  R  R). 

Weight  of  evidence,  proper  instruction.     Toledo.  St.   L.  &  W.  R. 

Co.  V.  Fenstermaker  (Ind.),  p.  855,  vol.  39  (16  R  R  R). 
Where  counts  contained  some  material  additional  facts  and  were 
not  obnoxious  to  the  rule  prohibiting  additional  counts  contain- 
ing merely  facts  already  declared  on.  it  was  error  to  require 
plaintiff  to  elect  on  which  count  he  would  proceed.  Crissey  & 
Fowler  Lumber  Co.  v.  Denver  &  R.  G.  R.  Co.  (Colo.),  p.  412, 
vol.  25  (2  R  R  R). 
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Where  court  embodies  in  its  questions  for  a  special  verdict  the 
duty  of  jury  to  consider  all  circumstances,  it  is  not  error  to  re- 
fuse to  insert  after  "locomotives'*  in  a  question,  the  words 
"properly  equipped  with  proper  spark  arresting?  machinery  in 
Rood  condition."  Knickel  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.), 
p.  453.  vol.  38  (15  R  R  R). 

Where  fire  escapes  from  an  engine  in  proper  condition  and  prop- 
erly operated,  and  the  fire  catches  off  the  right  of  way,  the  rail- 
road is  not  liable,  Williams  v.  Atlantic  Coast  Line  R.  Co.  (N." 
Car.),  p.  522,  vol.  43  (20  R  R  R). 

Where  fire  escapes  from  defective  engine,  or  from  a  good  engine 
not  properly  operated,  and  fire  catches  off  the  right  of.  way,  the 
railroad  is  liable.  Williams  v,  Atlantic  Coast  Line  R.  Co.  (fl. 
Car.),   p.   522,  vol.  43   (20  R  R  R). 

Whether  the  engine  was  operated  near  enough  in  point  of  time  or 
position,  and  in  the  proper  direction  with  reference  to  the  wind, 
to  have  caused  the  fire,  was  question  for  jury.  Alabama  Great 
Southern  R.  Co.  v.  Clark  (Ala.),  p.  170,  vol.  42  (19  R  R  R). 

FORECLOSURE. 

See  INSOLVENCY;  MORTGAGES;  RAILROADS;  RECEIV- 
ERS; TAXATION. 

Effect  of  federal  statute  containing  prohibition  against  enjoining 
proceeding  in  state  courts,  where  it  is  necessary  to  protect  rights 
of  purchaser  of  property  sold  under  federal  decree.  Julian  v. 
Central  Trust  Co.  (U.  S.),  p.  217,  vol.  35  (12  R  R  R). 

Liability  of  railroad  property  sold  at  foreclosure  sale  for  mort- 
gagor's debts,  as  affected  by  failure  of  non-resident  purchaser  to 
organize  domestic  corporation  under  state  statute.  Julian  v. 
Central  Trust  Co.  CU.  S.).  p.  217,  vol.  35  (12  R  R  R). 

Liability  of  railroad  property  sold  in  foreclosure  proceedings  under 
federal  decree,  for  mortgagor's  subsequent  debts,  conclusiveness 
of  state  decision  in  federal  court,  on  appeal.  Julian  v.  Central 
Trust  Co.  (U.  S.),  p.  217,  vol.  35  (12  R  R  R). 

Preferential  Claims. 
Liability  of  property  for  subsequent  claims,  effect  of  North  Caro- 
lina  statute   making  judgments    for    torts    preferential     liens. 
Julian  V.  Central  Trust  Co.  (U.  S.),  p.  217,  vol.  35  (12  R  R  R). 

FOREIGN  CARS. 

See  ATTACHMENT;  MASTER  AND  SERVANT. 

Liability  of  company  transferring  car  for  defect  causing  injury  to 
employee  of  other  company.  Missouri,  K.  &  T.  Ry.  Co.  v.  Mer- 
rill (Kan.),  p.  209,  vol.  28  (5  R  R  R). 

FOREIGN  CORPORATIONS. 

See  FEDERAL  JURISDICTION;  FIRES  SET  BY  LOCOMO- 
TIVES ;  FORECLOSURE  ;  INTERSTATE  COMMERCE  ; 
MASTER  AND  SERVANT;  OFFICERS;  PROCESS;  RAIL- 
ROADS' REMOVAL  OF  CAUSES;  TAXATION. 

Institution    of   suit   as    admission   of   presence    of   foreign   railroad 

within  state.    Southern  Ry.  Co.  v.  Mayes  (C.  C.  A.),  p.  663,  vol. 

24  (1  R  R  R). 
Removal  of  cause  on  ground  of  diverse  citizenship.     Arkansas  v, 

Kansas  &  Texas  Coal  Co.  (U.  S.).  p.  337,  vol.  24  (l  R  R  R). 
Return  of  service.     Pennsylvania   R.   Co.  v.   Rogers    (W.   Va.),  p. 

413.  vol.  30  (7  R  R  R). 
Right  to  do  business.    State  v.  New  Orleans  Warehouse  Co.  (La.), 

p.  334,  vol.  30  (7  R  R  R). 
Service  of  summons.     Brown   v.   Chicago,   Milwaukee   &   St.   Paul 

Ry.  Co.  (N.  Dak.),  p.  783,  vol.  31  (8  R  R  R). 
Station  agent  as  managing  agent,  upon  Whom   summons  may  be 
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served  under   North    Dakota    statute.     Brown  v,   Chicasro,  Mil- 
waukee &  St.  Paul  Ry.  Co.  (N.  Dak.),  p.  783,  vol.  31  (8  R  R  R). 

FOREIGN  JUDGMENTS. 

See  JUDGMENTS. 

FOREIGN  LAWS. 

See  MASTER  AND  SERVANT;  PERSONAL  INJURIES; 
STATUTES;  TORTS. 

Expert  testimony  to  prove  construction  placed  on  foreijjn  statute. 
Mexican  Nat.  R.  Co.  v.  Slater  (C.  C.  A.),  p.  712.  vol.  27  (4  R 
R  R). 

FORWARDERS. 

See  CONNECTING  CARRIERS. 

FRANCHISES. 

See  JUDICIAL  SALES;  ORDINANCES;  RAILROADS;  RAIL- 
ROADS IN  STREETS;  STREET  RAILWAYS;  TAXA- 
TION; TICKETS  AND  FARES. 

FREE  PASSES. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  TICKETS 
AND  FARES. 

FREIGHT. 

See  CARRIERS;  CROSSINGS;  DAMAGES;  EMINENT  DO- 
MAIN;  RAILROADS   IN  STREETS;  WAREHOUSEMEN, 

FREIGHT  TRAINS. 

See  CARRIERS  OF  PASSENGERS;  LICENSEES. 

FREIGHT  YARDS. 

See  LICENSEES. 

FRIGHT. 

See  CARRIERS  OF  PASSENGERS;  CONTRIBUTORY  NEG- 
LIGENCE; DAMAGES;  DEATH  BY  WRONGFUL  ACT; 
NEGLIGENCE;  PERSONAL  INJURIES. 

FRIGHTENING  TEAMS. 

See  CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  EMI- 
NENT DOMAIN;  INSTRUCTIONS;  LICENSEES;  NEG- 
LIGENCE; PLEADING;  STOCK,  INJURIES  TO;  STREET 
RAILWAYS. 

Argumentative  instruction,  charjjre  that  the  term  *'a  mule  of  ordi- 
nary gentleness,"  as  used  in  the  complaint,  does  not  mean  aoy 
particular  mule  which  is  as  gentle  as  ordinarily  gentle  mules, 
was  properly  refused.  Western  Ry.  of  Alabama  v.  Cleghorn 
(Ala.),  p.  216,  vol.  40  (17  R  R  R). 

Care  required  in  running?  train  parallel  with  and  near  highway. 
Fares  v.  Rio  Grande  Western  R.  Co.  (Utah),  p.  76,  vol.  36  (13 
R  R  R). 

Care  required  of  those  in  charge  of  street  cars  in  approaching  team 
apparently  restive.  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.), 
p.  806,  vol.  37  (14  R  R  R). 

Care  required  of  trainmen  after  becoming  aware  that  team  is 
frightened.  Alabama  Great  Southern  R.  Co.  v,  Fulton  (Ala.), 
p.  311,  vol.  43   (20  R  R  R). 

Care  required  of  trainmen  after  discovering  that  mule  driven  near 
track  was  frightened.  Alabama  Great  Southern  R.  Co.  v,  Fulton 
(Ala.),  p.  311,  vol.  43  (20  R  R  R). 
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Care  required  of  trainmen  in  operating  train  upon  toll  bridge,  in- 
struction. Kentucky  &  I.  Bridge  Co.'s  Receivers  v,  Montgomery 
(Ky.),  p.  405,  vol.  25  (2  R  R  R). 

City  not  liable  where  injury  resulted  from  fright  of  horse  from 
usual  and  necessary  operation  of  hand  car.  Louisville  &  N.  R. 
Co.  V.  Howerton  (Ky.),  p.  554,  vol.  30  (7  R  R  R). 

Contributory  Negtigence. 

Attempting  to   get   out  of  vehicle  after   team   is  frightened,   in- 
struction   was    erroneous,    as    plaintiff's    conduct    was    to    be 
judged  by  what  men   of  ordinary  prudence  would  have  done. 
Alabama  Great  Southern  R.  Co.  v,  Fulton  (Ala.),  p.  311,  vol.  43 
(20  R  R  R). 
Care  required  of  person  using  highway  part  of  toll  bridge  upon 
which   trains  are  operated.     Kentucky  &   I.   Bridge   Co.'s   Re- 
ceivers V.  Montgomery  (Ky.),  p.  405,  vol.  25  (2  R  R  R). 
Certain  instruction   was  properly  refused  as  superfluous  and  as 
improperly  singling  out  isolated  facts  and  confining  jury's  at- 
tention  to   them.     Hickey  v.   Rio   Grande    Western    Ry.    Co. 
(Utah),  p.  318,  vol.  43  (20  R  R  R). 
Definition.    Kentucky  &  I.  Bridge  Co.'s  Receivers  v.  Montgomery 

(Ky.),  p.  405,. vol.  25   (2  R  R  R). 
Duty   of   driver  of  shy  team  to  avoid   street  upon   which  there 
is  an   electric  railway.     Doran  v.  Cedar  Rapids   &  M.   C.   Ry. 
Co.  (Iowa),  p.  929,  vol.  26  (3  R  R  R). 
Fact  that  driver  of  mule  did  not  stop  and  listen  before  crossing 
track  did  not  contribute  to  the  fright  of  his  mule,  caused  by 
seeing   a  mail  crane,  so   as  to   preclude   him   from  recovering 
from  railroad  for  injuries  resulting  from  such  fright.     Western 
Ry.  of  Alabama  v.  Cleghorn  (Ala.),  p.  216,  vol.  40  (17  R  R  R). 
Failure    to    stop,    look    and    listen    before    driving    under    bridge 
undergoing  repairs.     Yazoo  &  M.  V.  R.  Co.  v.  Eakin  (Miss.), 
p.  895,  vol.  24  (1  R  R  R). 
Jumping  from  buggy  when  horse  is  frightened  by  train.     Chesa- 
peake &  N.  Rv.  Co.  V.  Oifles  (Ky.),  p.  704,  vol.  30  (7  R  R  PV 
Laying  down  reins  for  brief  moment  was  not  a  violation  of  ordi- 
nance requiring  teams  to  be  hitched.    Mitchell  v.  Union  Termi- 
nal Ry.  Co.  (Iowa),  p.  75,  vol.  33  (10  R  R  R). 
Mail   crane,   fact   that   traveler   paid   no   attention   to   postmaster 
approaching   it    with    mail    bag,    whom    he    should    have    seen. 
Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.),  p.  216,  vol.  40  (17 
R  R  R). 
Of  teamster,  whose  team  was  frightened  by    sudden    escape  of 
steam  from  locomotive,  was  question  for  jury.     Hickey  v.  Rio 
Grande  Western  Ry.  Co.  (Utah),  p.  318,  vol.  43  (20  R  R  R). 
Sufficiency  of  evidence.    Texas  Midland  R.  R.  v.  Cardwell  (Tex.), 

p.  892,  vol.  24  (1  R  R  R). 
Sufficiency  of  evidence  of  negligence  where  horse  was  frightened 
at  crossing.     Texas  Midland  R.  R.  v.  Cardwell  (Tex.),  p.  892, 
vol.  24  (1  R  R  R). 
Sufficiency  of  evidence  where  horse  was  frightened  by  unusual 
noises  from  engine  at  crossing.    Texas  &  P.  Ry.  Co.  v,  Hamil- 
ton (Tex.),  p.  884,  vol.  24  (1  R  R  R). 
Sufficiency   of  instruction.     Texas   &   P.   Ry.    Co.    v.   Hamilton 

(Tex.),  p.  884,  vol.  24  (1  R  R  R). 
Unaccountable  fright  and   shying  of  gentle  horse.     Gulf,   C.   & 

S.  F.  Ry.  Co.  V,  Sandifer  (Tex.),  p.  387,  vol.  27  (4  R  R  R). 
Where  the  owner  of  a  horse  and  vehicle  left  them  unfastened  on 
a  street  beside  a  street  railway  when  he  knew  a  car  was  about 
due,  and  remained  in  a  house  where  he  did  not  see  them  for 
about  10  minutes,  he  was  guilty  of  contributory  negligence 
barring  a  right  to  recover  for  injuries  to  them.  Stacey  v. 
Haverhill,  G.  &  D.  St.  Ry.  Co.  (Mass.),  p.  598,  vol.  43  (20 
R  R  R). 
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Duty  of  motorman   after   discoverine  that  horse   is  frightened  at 

approaching  car.    Danville,  R.  &  Eh  Co.  v.  Hodnett  (Va.),  p.  170, 

vol.  30  (7  R  R  R). 
Duty   to   give   warning,   on  approaching  trestle   crossing  highway, 

for  the  protection  of  travelers.    Chesapeake  &  N.  R.  Co.  v.  Ogles 

(Ky.),  p.  740,  vol.  30  (7  R  R  R). 

Evidence. 

Declaration  of  engineer  as  res  gestae   in   action  for  frightening 
horses.     Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Milner  (Tex.),  p.  607.  vul. 
24  (1  R  R  R). 
In  action  for  injury  to  teamster,  whose  horse  was  frightened  by 
sudden  escape  of  steam,  testimony  as  to  failure  to  give  warning 
when  engine  was  started  was  competent  on  the  issues  of  neg- 
ligence  and   contributory  negligence.     Hickey  v.    Rio    Grande 
Western  Ry.  Co.  (Utah),  p.  318,  vol.  43  (20  R  R  R). 
Mail  crane,  evidence  that  railroad  employees  worked  on  it  was 
competent  to  show  that  it  was  erected  and  maintained  by  the 
railroad.     Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.),  p.  216, 
vol.  40  (17  R  R  R). 
Mail  crane,  question  asked  on  cross-examination  as  to  whether 
there   was   anything   unusual   about   it   was   properly   excluded 
where   the   witness   on   his   examination   in   chief  had  testified 
to  nothing  in  reference  to  the  crane.    Western  Ry.  of  Alabama 
V.  Cleghorn  (Ala.),  p.  216,  vol.  40  (17  R  R  R). 
Necessity  of  blowing  whistle  to  notify  employees  to  commence 
and    quit   work,    expert    testimony   not    admissible.      Powell  t*. 
Nevada,  C.  &  O.  Ry.  (Neb.),  p.  168,  vol.  38  (15  R  R  R). 
Question  asking  witness  as  to  whether  there  was  anything  un- 
usual about  a  mail  crane,  at  which  plaintiff's  mule  took  fright, 
called   for   the   witness'  opinion  or   conclusion.     Western  Ry. 
of  Alabama  v.  Cleghorn  (Ala.),  p.  216,  vol.  40  (17  R  R  R). 
Teams  fris^htened  by  same  whistle  on  other  occasions.     Powell 
V.  Nevada,  C.  &  O.  Ry.  (Neb.),  p.  168,  vol.  38  (15  R  R  R). 
Frightened  horse  injured  by  reason  of  fall  into  ditch  not  injured 
by  the  running  of  the  locomotive  which  frightened  it.     Lowe  v. 
.    Alabama  &  V.  Ry.  Co.  (Miss.),  p.  335,  vol.  27  (4  R  R  R). 
General   rules   as   to  liability   of  railroad.     Foster  v.   East  Jordan 

Lumber  Co.  (Mich.),  p.  282,  vol.  43  (20  R  R  R). 
In  action  for  injury  to  teamster  in  railroad  freight  yard,  resulting 
from  fright  of  horse  from  sudden  escape  of  steam  from  locomo- 
tive, an  instruction  that,  if  the  evidence  showed  the  escape  of 
steam  might  have  been  either  from  an  appliance  over  which  the 
railroad  employees  had  control,  or  from  an  automatic  appliance 
outside  of  their  control,  and  affirmatively  that  the  escape  of 
steam  was  not  from  such  automatic  appliance,  there  could  be  no 
recovery,  was  properly  refused,  in  view  of  instructions  given  on 
the  subject  of  the  burden  of  proving  negligence,  etc.  Hickey  v, 
Rio  Grande  Western  Ry.  Co.  (Utah),  p.  318^  vol.  43  (20  R  R  R). 
Insufficiency   of   evidence    of    negligence.      Fares    v,    Rio    Grande 

Western  R.  Co.  (Utah),  p.  76,  vol.  36  (13  R  R  R). 
Insufficiency  of   evidence   of  negligence   of  persons   in    charge  of 
street  car.    Little  v.  Southern  Ry.  Co.  (Ga.),  p.,  809,  vol.  37  (14 
•  RR  R). 

Insufficiency  of  evidence  to  show  willfulness  or  wantonness  where 
horse  frightened  by  locomotive  was  injured  by  fall  into  ditch, 
Lowe  V.  Alabama  &  V.  Ry.  Co.  (Miss.),  p.  335,  vol.  27  (4 
R  R  R). 
Invasions  of  iury's  province,  charges  that  if  plaintiffs  mule  would 
ordinarily  become  frightened  or  back  or  shy  when  it  met  any 
person  on  the  road,  and  particularly  a  negro,  then  it  was  not  a 
mule  of  ordinary  gentleness,  and  that  a  mail  crane  with  a  pouch 
hung  on  it  is  not  in  itself  a  structure  of  such  ungainly  mien  as 
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to  frighten  a  mule  of  ordinary  gentleness,  were  properly  refused. 

Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.),  p.  216,  vol.  40  (17 

R  R  R). 
Liability,  erroneous  instruction.     Oates  v.  Metropolitan  St.  Ry.  Co. 

(Mo.),  p.  916^  vol.  26   (3  R  R  R). 
Liability  for  injury  resulting  from  malicious  conduct  of  employee. 

Texas  &  P.  Ry.  Co.  v.  Hamilton  (Tex.),  p.  884,  vol.  24  (1  R  R  R). 
Liability  for  injury  to  rider  thrown  by  horse  frightened  by  approach 

of  street  car.     Danville,  R,  &  El.  Co.  v.   Hodnett  (Va.),  p.  170, 

vol.  30  (7  R  R  R). 
Liability   of    company   where    horse   of    ordinary    gentleness    was 

frightened  by  mail  crane.     Cleghorn  v.  Western  ky.  of  Alabama, 

p.  501,  vol.  28  (5  R  R  R). 

Lookouts. 

Duty  of  motorman  to  exercise  care  to  discover  plaintiff's  peril. 
Doran  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.   (Iowa),  p.  929,  vol. 
26    (3  R  R  R). 
Duty  of  trainmen  to  keep  a  lookout  when  operating  train  on  one 
side   of  company's   bridge.     Kentucky   &   L    Bridge   Co.'s   Re- 
ceivers V.  Montgomery  (Ky.),  p.  405,  vol.  25  (2  R  R  R). 
Lookout  from  tram  running  parallel  with  and  near  highway  not 
required.     Fares  v.  Rio  Crrande  Western  R.  Co.  (Utah),  p.  76, 
vol.  36  (13  R  R  R). 
Question    for   jury    whether    railroad,    unnecessarily    placing    its 
locomotive  near  street  and  then  allowing  steam  to  escape,  caus- 
ing horse  to  run  awa^,  was  negligent  in  failing  to  learn  of  ap- 
proach of  traveler.    Foster  v.  East  Jordan  Lumber  Co.  (Mich.), 
p.  282,  vol.  43  (20  R  R  R). 
Mail   crane,  railroad  liable   for  injury  to   highway   traveler  whose 
mule   was  frightened  by  it,  although   its   construction  and  loca- 
tion   was   according   to   instructions   from   United   States   Postal 
Department.     Western   Ry.   of  Alabama  v,   Cleghorn    (Ala.),   p. 
216,  vol.  40  (17  R  R  R). 
Motorman's  duty  upon  seeing  horse  frightened  by  car.     Cameron 

V.  Jersey  City,  etc.,  Ry.  Co.  (N.  J.),  p.  226,  vol.  34  (11  R  R  R). 
Negligence  in  allowing  locomotive  tender,  an  object  naturally  cal- 
culated to  frighten  horses,  to  stand  in  public  highway,  verdict 
which  established  nothing  as  to  negligence  charged  beyond  fact 
that  the  tender  stood  within  boundaries  of  the  highway  was  in- 
conclusive, and  should  have  been  set  aside.  Butler  v.  Easton  & 
A.  R.  Co.  (N.  J.),  p.  803,  vol.  40  (17  R  R  R). 
Negligence  of  trainmen  after  discovering  plaintiff's  peril  where  his 
horse  was  frightened  on  toll  bridge.  Kentucky  &  L  Bridge  Co.'s 
Receivers  v.  Montgomery  (Ky.),  p.  405,  vol.  25  (2  R  R  R). 

Noises. 

Burden  of  proof  to  show  that  emission  of  steam  was  unneces- 
sary. Louisville  &  N.  R.  Co.  v.  Lee  (Ala.),  p.  815,  vol.  29  (6 
R  R  R). 

Charge  was  erroneous,  and  court  should  have  charged  that  engi- 
neer was  not  negligent  in  blowing  whistle  unless  he  was 
chargeable  with  notice  that  the  blowing  of  the  whistle  would 
frighten  the  horse.  Choctaw,  O.  &  G.  R.  Co.  v.  Coker  (Ark.), 
p.  159.  vol.  42  (19  R  R  R). 

Customary  noises.  Louisville  &  N.  R.  Co.  v.  Penrod's  Adm'r 
(Ky.),  p.  887,  vol.  24  (1  R  R  R). 

Customary  signals.  Texas  &  P.  Ry.  Co.  v.  Hamilton  (Tex.), 
p.  884.  vol.  24  (1  R  R  R). 

Evidence  was  sufficient  to  show  that  the  steam,  by  the  sudden 
escaoe  of  which  a  team  was  frightened,  escaped  from  the  cylin- 
der cocks,  which  were  under  the  control  of  the  locomotive 
engineer,  and  not  from  some  appliances  not  subject  to  his  con- 
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trol.     Hickey  v.  Rio  Grande  Western  Ry.  Co.   (Utah),  p.  318, 
vol.  43  (20  R  R  R).       . 

Illinois  statute  providing  regulations  for  the  operation  of  allow- 
ing steam  to  escape  from  locomotives  near  crossings  is  not 
unreasonable.  Pittsburg,  etc.,  Ry.  Co.  v.  Robson  (111.),  p.  354, 
vol.  32  (9  R  R  R). 

Instruction  as  to  the  right  to  make  customary  noises  in  operating 
trains  near  crossing  properly  refused  as  invading  province  of 
jury.  Pittsburg,  etc.,  Ry.  Co.  v.  Robson  (111.),  p.  354,  vol.  32 
(9  R  R  R). 

Liability  for  frightening  horses  by  giving  statutory  crossing  sig- 
nals. Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Milner  (Tex.),  p.  607,  vol.  24 
(1  R  R  R). 

Negligence  in  trainmen  to  cause  engine  to  make  unusual  noises 
after  seeing  team  near  track.  Alabama  Great  Southern  R.  Co. 
V.  Fulton  (Ala.),  p. -311,  vol.  43  (20  R  R  R). 

Negligence  of  engineer  was  question  for  jury,  where  team  in 
freight  yard  was  frightened  by  sudden  escape  of  steam  from 
locomotive.  Hickey  v.  Rio  Grande  Western  Ry.  Co.  (Utah), 
p.  318,  vol.  43  (20  R  R  R). 

Negligence  of  motorman  in  \ioLently  ringing  bell  could  not  be 
justified  as  being  to  assist  driver  of  runaway  horse  in  prevent- 
ing it  from  going  on  the  track.  Oates  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  p.  916,  vol.  26  (3  R  R  R). 

No  liability  where  trains  are  properly  operated,  without  unnec- 
essary noise  or  wilful  disregard  of  a  traveler's  perilous  posi- 
tion. Fares  v.  Rio  Grande  Western  R.  Co.  (Utah),  p.  76.  vol 
36  (13  R  R  R). 

Question  for  jury  whether  escape  of  steam  was  in  violation  of 
Illinois  statute  restricting:  the  right  to  allow  steam  from  loco- 
motives to  escape  near  crossings.  Pittsburg,  etc.,  Ry.  Co.  r. 
Robson  (111.),  p.  354,  vol.  32  (9  R  R  R). 

Question  for  jury  whether  locus  in  quo  a  street,  so  as  to  render 
applicable  the  statute  of  Illinois  restricting  the  right  to  allow 
steam  from  locomotives  to  escape  near  crossing.  Pittsburg, 
etc.,  Ry.  Co.  v.  Robson  (III.),  p.  354,  vol.  32  (9  R  R  R). 

Question  whether  motorman  was  negligent  in  failing  to  do  what 
he  could  to  avert  threatened  danger  to  traveler  whose  horse 
was  apparently  frightened  by  sounding  of  gong  and  other 
noises  of  approaching  car.  Dolin  v.  Metropolitan  St.  Ry.  Co. 
(Kan.),  p.  844,  vol.  42  (19  R  R  R). 

Railroad  company  not  liable  for  injuries  to  one  driving  horse, 
resulting  from  fright  of  animal  from  approach  of  hand  car 
without  unusual  noise.  Louisville  &  N.  R.  Co.  v.  Howerton 
(Ky.),  p.  554,  vol.  30  (7  R  R  R). 

Railroad  liable  for  damages  occasioned  by  failure  of  trainmen, 
on  discovering  that  horse  attached  to  plow  is  frightened  and 
attempting  to  run  away,  to  refrain  from  doing  any  unneces- 
sary or  wanton  act  which  would  increase  the  fright  or  danger. 
Choctaw,  O.  &  G.  R.  Co.  v.  Coker  (Ark.),  p.  159,  vol.  42  (19 
R  R  R). 

Right  to  make  necessary  noises  in  operating  trains.  Choctaw, 
O.  &  G.  R.  Co.  z/.  Coker  (Ark.),  p.  159,  vol.  42  (19  R  R  R).^ 

Steam  whistles,  liability,  distinction  between  blowing  locomotive 
whistle  to  frighten  animals  from  tracks  and  unnecessarily  blow- 
ing whistle  in  railroad  shops.  Powell  v.  Nevada,  C.  &  O.  Ry. 
(Neb.),  p.  295,  vol.  40  (17  R  R  R). 

Street  railway's  duty  to  avoid  making  unusual  and  unnecessary 
noises.  Georgia  Ry.  &  Electric  Co.  v.  Joiner.  (Ga.),  p.  608, 
vol.  35  (12  R  R  R). 

Sufficiency  of  evidence  of  negligence  in  giving  signals,  in  action 
for  injury  to  plaintiff  caused  by  frightening  mule.  Texas  &  P. 
Ry.  Co.  V.  Hamilton  (Tex.),  p.  884,  vol.  24  (1  R  R  R). 
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Sufficiency  of  evidence  of  nefflijfence  in  sounding  whistle  under 
bridge.  Kelsey  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p. 
880,  vol.  24  (1  R  R  R). 
Team  frightened  by  sounding  of  whistle  in  railroad's  shops, 
statutory  power  to  maintain  necessary  buildings  no  defense. 
Powell  V.  Nevada,  C.  &  O.  Ry.  (Neb.),  p.  168,  vol.  38  (15  R 
.  R  R). 

Unnecessaril]^    allowing    engine    emitting    steam    to    remain    at 
•  crossing.    Texas  Midland  R.  R.  v.  Cardwell  (Tex.),  p.  892,  vol. 

24  (1  R  R  R).' 
Usual  and  necessary  noises  in  starting  train  at  crossing.     Lake 
Shore   &  M.  S.   Ry.   Co.  v.  Butts   (Ind.),  p.  898,  vol.  24  (1  R 
R  R). 
Not   negligence   on   part    of   railway  company   not  to   give   signal 
when  approaching  crossing.     Louisville  &  N.  R.  Co.  v.  Howerton 
(Ky.),  p.  554.  vol.  30  (7  R  R  R). 
Ordinary  operations  of  trains,  liability  of  railroad.     Foster  v.  East 

Jordan  Lumber  Co.  (Mich.),  p.  282,  vol.  43  (20  R  R  R). 
Proximate  cause  where  gentle  horse  became  unaccountably  fright- 
ened and  shied  over  unguarded  approach  to  bridge.     Gulf.  C.  & 
S.  F.  Ry.  Co.  V.  Sandifer  (Tex.),  p.  387,  vol.  27  (4  R  R  R). 
Proximate  cause  where  rider  was  thrown  by  horse  frightened  by 
car  not  stopped  by  motorman.    Danville  R.  &  El.  Co.  v.  Hodnett 
(Va.).  p.  170,  vol.  30  (7  R  R  R). 
Question  for  jury  whether  railroad  was  guilty  of  actionable  negli- 
gence in  placing  its  locomotive  near  street  and  allowing  steam 
to  escape.     Foster  v.   East  Jordan  Lumber  Co.   (Mich.),  p.  282, 
vol.  43  (20  R  R  R). 
Question  whether  motorman  used  ordinary  care  in  management  of 
his  car  when  horse  in  front  of  it  became  frightened  was  for  the 
jury.     Oates  v.  Metropolitan  St.  Ry.  Co.    (Mo.),  p.  916,  vol.  26 
(3  R  R  R). 

Railroad. 

Defective  construction  of  bridge  must  be  proximate  cause  of  ac- 
tion frightening  horses.  Kelsey  v.  New  York,  N.  H.  &  H.  R, 
Co.  (Mass.),  p.  880,  vol.  24  (1  R.  R.  R.). 

Railroad  company  not  liable  for  injuries  to  horses  taking  fright  at 
ordinary  operation  of  hand  car.  Chicago,  etc.,  R.  Co.  v.  Roberts 
(Neb.),  p.  277,  vol.  29  (6  R  R  R). 

Railroad  has  right  to  operate  its  road  in  lawful  manner,  and,  when 
it  does  so,  without  negligence  and  without  malice,  it  is  not  re- 
sponsible for  injuries  occasioned  thereby.  Fares  v.  Rio  Grande 
Western  R.  Co.  (Utah),  p.  76,  vol.  36  (13  R  R  R). 

Railroad  not  liable  for  injuries  caused  by  team  taking  fright  at 
ordinary  operation  of  train.  Hendricks  v.  Fremont,  etc.,  R.  Co. 
(Neb.),  p.  281,  vol.  29  (6  R  R  R). 

Right  to  construct  railroad  through  canyon,  parallel  with,  and  near 
highway.  Fares  v.  Rio  Grande  R.  Co.  (Utah),  p.  76,  vol.  36  (13 
R  R  R). 

Signals,  failure  to  give  was  not  negligence,  where  engine  was  seen 
to  start,  and  signals  might  have  added  to  horses'  fright.  Fares 
V.  Rio  Grande  Western  R.  Co.  (Utah),  r    76,  vol.  36  (13  R  R  R). 

Sufficiency  of  evidence  that  change  in  disposition  of  horse  was  due 
to  collision  with  street  car.  Montgomery  St.  Ry.  v.  Hastings 
(Ala.),  p.  2,  vol.  33  (10  R  R  R). 

Team  frightened  at  crossing  by  reason  of  hand  car  which  was  an 
unsightly  obiect.  International  &  G.  N.  R.  Co.  v.  Locke  (Tex.), 
p.  754.  vol.  25  (2  R  R  R). 

Team  of  gentle  and  well-broken  mules  driven  along  highway  fright- 
ened  at   hand   car,   negligently  and   unlawfully   left   in   highway, 
railroad  liable  for  injuries  to  driver.     Southern  Indiana  Ry.   Co. 
r.  Norman  (Ind.),  p.  545,  vol.  42  (19  R  R  R). 
I  D— 35 
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Unlawful,  prima  facie,  to  leave  hand  car  in  highway.  Southern  In- 
diana Ry.  Co.  V.  Norman  find.),  p.  545,  vol.  42  (19  R  R  R). 

GAMING. 

Liability  of  railroad  company  for  suffering  gaming  on  moving 
train  under  Ky.  Sts.,  sec.  1978.  Louisville  &  N.  R.  Co.  v.  Com. 
(Ky.),  p.  567,  vol.  25  (2  R  R  R). 

GARNISHMENT. 

See  JURISDICTION;   LEASES  AND   RUNNING   POWERS 

Proceedings  quasi  in  rem  in  the  nature  of  garnishment  of  ajifent  of 
railroad  company,  against  which  there  is  an  unsatisfied  judgment, 
under  Burns'  Rev.  St.  1901,  §  834a.  Chicago  &  S.  E.  Ry.  Co.  t'. 
Witt  (Ind.),  p.  129;  vol.  31  (8  'R  R  R). 

Railroad,  which,  under  an  agreement  between  itself  and  other 
railroads^  formed  part  of  a  connecting  line,  was  not  liable  as 
trustee  in  attachment  against  one  of  such  roads  for  a  sum  fonnd 
by  it  to  be  due  such  road,  and  for  which  it  was  in  turn  liable  to 
the  other  roads  under  the  agreement.  Cox  v.  Central  Vermont 
R.  Co.  (Mass.),  p.  432,  vol.  41  (18  R  R  R). 

Service  of  summons  upon  railroad  agent.  Burnett  &  Goodman  v. 
Central  of  Ga.  R.  Co.  (Ga.).  p.  945,  vol.  30  (7  R  R  R). 

Status  of  garnishee.  Pennsylvania  R.  Co.  v.  Rogers  (W.  Va.),  p. 
413,  vol.  30  (7  R  R  R). 

GATES. 

See  CROSSINGS;  STOCK,  INJURIES  TO. 

• 

GEESE. 

See  ANIMALS. 

GRADE  CROSSINGS. 

See  CONSTITUTIONAL  LAW;  CROSSINGS;  CROSSINGS 
OF  RAILROADS;  RAILROADS  IN  STREETS;  STREET 
RAILWAYS, 

GRANTS. 

*    See   PUBLIC  LANDS;   RAILROAD  AID  GRANTS;  RIGHT 
OF  WAY. 

GRIEF. 

See  DEATH  BY  WRONGFUL  ACT. 

GROANS. 

See  EVIDENCE;  PERSONAL  INJURIES. 

GROSS  NEGLIGENCE. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENCJERS; 
CROSSINGS;  DAMAGES:  FELLOW  SERVANTS;  FIRES 
SET  BY  LOCOMOTIVES:  MASTER  AND  SERVANT; 
NEGLIGENCE ;  PLEADING ;  STREET  RAILWAYS ; 
TRESPASSERS. 

GUESTS. 

See  IMPUTED  NEGLIGENCE. 

HABITS. 

See  EVIDENCE. 

HABITUAL  NEGLIGENCE. 

See  FIRES  SET  BY  LOCOMOTIVES. 
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HACKMEN. 

See  CARRIERS  OF  PASSENGERS;  STATIONS  AND  DE- 
POTS. 

Hack  driver  properly  joined  as  defendant  in  action  against  railway 
company  for  injury  to  hack  pa^senji^er.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Durand  (Kan.),  p.  519,  vol.  26  (3  R  R  R). 

HACKS. 

See  INTERSTATE  COMMERCE. 

HAND  CARS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

HEARSAY  TESTIMONY. 

Sec  EVIDENCE;  STREET  RAILWAYS;  WITNESSES. 

HISTORICAL  FACTS. 

See  JUDICIAL  NOTICE. 

HOLIDAYS. 

See  CARRIERS  OF  LIVE  STOCK. 

HOMESTEADS. 

See  PUBLIC  LANDS;  RIGHT  OF  WAY. 

HORSES. 

Sec  FRIGHTENING  TEAMS;  STOCK.  INJURIES  TO. 

HOSPITAL  FEES. 

See  PERSONAL  INJURIES. 

HOSPITALS. 

Sec  DEATH  BY  WRONGFUL  ACT;  MASTER  AND  SERV- 
ANT. 

HOTELS. 

Sec  LEASES  AND  RUNNING  POWERS;  RAILROADS. 
HUMILIATION. 

Sec  CARRIERS  OF  PASSENGERS. 
HUSBAND  AND  WIFE. 

Sec  ACCIDENTS  ON  TRACK;  ACTIONS;  BAGGAGE;  CAR- 
RIERS OF  GOODS;  COMMON  CARRIERS;  DAMAGES; 
DEATH  BY  WRONGFUL  ACT;  PERSONAL  INJURIES; 
TICKETS  AND  FARES. 

IMPEACHMENT. 

Sec  WITNESSES. 
IMPEACHMENT  OF  WITNESS. 

Sec  PERSONAL  INJURIES. 
IMPRISONMENT. 

Sec  CARRIERS  OF  PASSENGERS. 
IMPROVEMENTS. 

Sec  EMINENT  DOMAIN;  LOCAL  ASSESSMENTS. 
IMPUTED  NEGLIGENCE. 

Sec  ACCIDENTS  ON  TRACK;  CHILDREN;  CONTRIB- 
UTORY NEGLIGENCE;  CROSSINGS;  FIRES  SET  BY 
LOCOMOTIVES;  MASTER  AND  SERVANT;  NEGLI- 
GENCE;  STREET  RAILWAYS. 

Failure  of  his  company  to  maintain  a  watchman  at  the  crossinjc 
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was    not    imputable    to   yardmaster    killed    in    collision   between 

trhin   and   street   car.     Philip   v.    Heraty    (Mich.),   p.   39,  vol.  35 

(12  R  R  R). 
Livery  stable  driver's   nejsfligence  was  not  imputable  to  occupant 

of  vehicle.     Sluder  v.  St.  Louis  Transit  Co.  (Mo.),  p.  293,  vol.  39 

(16  R  R  R). 
Neg^lifi^ence   of  driver  not  imputable  to  guest.     Duval   v.   Atlantic 

Coast  Line  R.  Co.  (N.  Car.),  p.  235,  vol.  34  (11  R  R  R). 
NeRligence  of  driver  not  imputable  to  one  riding  with  him  by  in- 
vitation.    United   Rys.  &  Electric   Co.  v.   Biedler   (Md.),  p.  HO, 

vol.  33  (10  R  R  R).  • 

Negligence  of  parents  of  child  non  sui  juris  cannot  be  imputed  to 

the  child.     Carney  v.   Concord   St.   Ry.   (N.   H.),  p.   307,  vol.  34 

(11  R  R  R): 

INCORPORATION. 

See  RAILROADS. 

INDEBTEDNESS. 

See  RAILROADS. 

INDEPENDENT  CONTRACTORS. 

See    FELLOW    SERVANTS;    FIRES    SET    BY    LOCOMO- 
TIVES; MASTER  AND  SERVANT. 

Cotton  compress  company  being  an  independent  contractor,  the 
carrier  was  not  liable  for  its  negligence  in  storing  or  handling 
the  cotton  in  question.  Arthur  v,  Texas  &  P.  Ry.  Co.  (C.  C.  A), 
p.  17,  vol.  40  (17  R  R  R). 

Duty  to  furnish  tools  to  workman  rests  tipon  the  contract  of  em- 
ployment. Omaha  Bridge  &  Terminal  (io.  v.  Hargadine  (Neb.), 
p.  827,  vol.  36  (13  R  R  R). 

Independent  contractor,  in  constructing  railroad,  was  not  exercis- 
ing a  special  power  derived  from  the  charter  of  the  railroad,  so 
as  to  render  it  liable  for  his  negligence.  Boyd  v.  Chicago  &  N. 
W.  Ry.  Co.  (111.),  p.  154,  vol.  43  (20  R  R  R). 

Joint  liability  of  railroad  and  contractors  for  injuries  to  adjoining 
property  from  blasting  operations.  Gossett  v.  Southern  Ry.  Co. 
(Tenn.),  p.  706,  vol.  41  (18  R  R  R). 

Liability  of  employer  for  injury  to  abutting  property  from  unnec- 
essary embankment.  Chattahoochee  &  G.  R.  Co.  v.  Behrman 
(Ala.),  p.  920,  vol.  30  (7  R  R  R). 

Liability  of  owner  of  premises  for  negligence  of  contractor,  dis- 
tinction between  liability  to  latter's  employees  and  others. 
Omaha  Bridge  &  Terminal  Co.  v.  Hargadine  (Neb.),  p.  827,  vol. 
36  (13-  R  R  R). 

Liability  of  principal  for  acts  of  independent  contractor  where 
work  to  be  done  is  intrinsically  dangerous.  Montgomery  St.  Ry. 
Co.  V.  Smith  (Ala.),  p.  131,  vol.  42  (19  R  R  R). 

Liability  of  railroad  for  injury  to  employee  of  contractor  caused 
by  defective  tool  furnished  by  latter.  Omaha  Bridge  &  Terminal 
Co.  V.  Hargadine  (Neb.),  p.  827,  vol.  36  (13  R  R  R). 

Liability  of  railroad  for  injury  to  employee  of  contractor,  caused 
by  defective  tool  furnished  by  latter,  as  affected  by  fact  that 
railroad  reserved  right  to  oversee  and  inspect  work.  Omaha 
Bridge  &  Terminal  Co.  v.  Hargadine  (Neb.),  p.  827,  vol.  36  (13 
R  R  R). 

Liability  of  railroad  to  landowner  for  conduct  of  its  independent 
contractor  in  constructing  road  on  its  riglit  of  way.  St.  Louis, 
etc..  Ry.  Co.  v.  Gillihan  (Ark.),  p.  624,  vol.  43  (20  R  R  R). 

Question  for  jury  whether  parties  to  contract  to  haul  logs  on  pri- 
vate road  were  independent  contractors,  in  action  for  injuries 
caused  by  fire  resulting  from  absence  of  spark  arresters.  Cratt 
V.  Albemarle  Timber  Co.  (N.  Car.),  p.  84,  vol.  30  (7  R  R  R). 
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Railroad  not  liable  for  neglig^ence  of  independent  contractor,  not 
exercising?  any  special  power  derived  from  charter  of  the  rail- 
road. Boyd  V.  Chicago  &  N.  W.  Ry.  Co.  (111.),  p.  154,  vol.  43 
(20  R  R  R). 

Railroad  not  liable  to  employee  of  independent  contractor  struck 
by  stone  knocked  from  pile  of  material  by  passing  train,  while 
he  was  enga^^ed  in  constructing  track.  Reilly  v.  Chicago  &  N. 
W.  Ry.  Co.  (Iowa),  p.  418,  vol.  33  (10  R  R  R). 

Railroad  was  not  liable  for  injury  to  day  laborer,  hired  by  one  to 
whom  contractor  had  sublet  portion  of  grading  of  railroad  right 
of  way,  caused  by  falling  of  overhanging  bank  of  earth  which 
the  laborer  was  shovelling  into  car.  Boyd  v.  Chicago  &  N.  W. 
Ry.  Co.  (111.),  p.  154,  vol.  43   (20  R  R  R). 

Railroad  was  not  liable  to  landowner  for  conduct  of  contractor, 
who.  in  constructing  railroad,  made  roads  through  the  land,  de- 
stroyed rails,  and  threw  down  and  destroyed  fences.  St.  Louis, 
etc.,  Ry.  Co.  v.  Gillihan  (Ark.),  p.  624,  vol.  43  (20  R  R  R). 

Where  an  employer  owes  certain  duties  to  third  persons,  he  cannot 
relieve  himself  from  liability  by  committing  the  work  to  a  con- 
tractor. Montgomery  St.  Ry.  Co.  v^  Smith  (Ala.),  p.  131,  vol.  42 
(19  R  R  R). 

Where  plaintiffs  intestate  was  injured  by  negligence  of  defend- 
ant's servants,  while  he.  was  employed  in  defendant's  mine  as  the 
servant  of  defendant's  independent  contractor,  intestate  was  not 
a  mere  licensee  in  the  mine,  but  was  in  the  exercise  of  a  lawful 
right  to  be  in  the  mine  at  the  time  of  his  injury.  Lookout 
Mountain  Iron  Co.  v.  Lea  (Ala."*,  p.  10,  vol.  42  (19  R  R  R). 

Where  plaintiff's  intestate  was  injured  in  defendant's  mine  as  serv- 
ant of  independent  contractor,  through  negligence  of  defendant's 
servants  in  operating  a  train  in  the  mine,  and  died  from  injuries 
so  received,  defendant  was  liable  for  his  death.  Lookout  Moun- 
tain Iron  Co.  V,  Lea  (Ala.),  p.  10,  vol.  42  (19  R  R  R). 

INDICTMENTS. 

Sec  RAILROADS;  RAILROADS  IN  STREETS;  STREETS 
AND  HIGHWAYS. 

INFANTS. 

Sec  CHILDREN. 

INJUNCTIONS. 

Sec  CONTRACTORS;  CROSSINGS;  EMINENT  DOMAIN; 
NUISANCES;  RAILROAD  COMMISSIONS;  RAILROADS; 
RAILROADS  IN  STREETS;  RIGHT  OF  WAY;  STA- 
TIONS AND  DEPOTS;  STOCK  PENS;  STREET  RAIL- 
WAYS; TAXATION;  TICKETS  AND  FARES;  TRESPASS- 
ERS. 

Construction  of  agreement  by  abutter  allowing  location  of  lines  of 
railroad  adjoining  his  premises.  Stephens  v.  New  York,  etc.,  R. 
Co.  (N.  Y.),  p.  449,  vol.  30  (7  R  R  R). 

Right  to  injunction  to  protect  prima  facie  title  to  switch  track 
could  not  be  defeated  by  act  of  defendant  in  moving  a  train  onto 
such  track  without  authority;  and  plaintiff  was  justified  in  using 
necessary  force  in  removing  the  obstruction.  Pittsburg,  S.  & 
W.  R.  Co.  V.  Fiskc  (C.  C.  A.),  p.  936,  vol.  31  (8  R  R  R). 

Where  a  bill  for  an  injunction  alleged  the  discontinuance  by  re- 
spondent of  its  car  service  to  complainants  while  continuing  it 
for  the  benefit  of  others;  an  answer  alleging  that  the  discontinu- 
ance was  caused  by  complainant's  refusal  to  pay  a  debt  due  re- 
spondent, set  up  new  matter,  which  could  not  be  considered  on 
the  hearing  of  a  motion  to  dissolve  the  temporary  injunction. 
W.  C.  Agee  &  Co.  v.  Louisville  &  N.  R.  Co.  (Ala.),  p.  129,  vol. 
41  (18  R  R  R). 
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Sec  BRIDGES;  EMINENT  DOMAIN;  INDEPENDENT  COX- 
TRACTORS;   LEASES  AND   RUNNING   POWERS;  NUI- 
SANCE;   RAILROADS    IN    STREETS;    STREET    RAIL- 
WAYS; WATER  AND  WATERCOURSES. 
Burden  of  proof,  statute  chanf^njar,  in  actions  for  killing  stock  and 
setting   fires,    not   applicable    in    actions    for   injuries    from  con- 
struction and   operation   of  railroad.     Baltimore   Belt   R.   Co.  r. 
Sattler  (Md.).  p.  80,  vol.  38  (15  R  R  R). 
Construction   of  tunnels  and  operation   of  train  therein,   property 
owners  entitled  to  damages  in  absence  of  negligence,  and  in  spite 
of  legislative  authority.     Baltimore  Belt  R.  Co.  v.  Sattler  (Md.), 
p.  80,  vol.  38  (15  R  R  R). 

Damages. 

Damages  recoverable  for  injury  to  property  by  construction  of 
railroad  whether  they  result  from  direct  invasion  or  from  con- 
sequential injuries.  Baltimore  Belt  R.  Co.  v,  Sattler  (Md.), 
p.  80,  vol.  38  (15  R  R  R). 

Determining  whether  verdict  was  excessive  in  action  for  injury 
to  property  from  operation  of  coal  bins.  Louisville  &  N.  R. 
Co.  V.  Walton  (Ky.),  p.  570,  vol.  26  (3  R  R  R), 

In  action  for  injuries  to  use  of  property  from  maintenance  of 
terminal  yard,  declaration  was  not  objectionable  for  misjoinder 
of  causes  of  action  for  injury  to  health  of  plaintifTs  wife  and 
children.  Louisville.  &  N.  Terminal  Co.  v.  Lellyett  (Tenn.), 
p.  498,  vol.  38  (15  R  R  R). 

Judgment  in  action  against  railroad  for  injuries  from  negligent 
construction  and  operation  of  stock  pens  not  a  bar  to  subse- 
quent action  for  permanent  depreciation  in  value  resulting 
from  their  prudent  construction  and  operation.  Bramlette  v. 
Louisville  &  N.  R.  Co.  (Ky.),  p.  441,  vol,  26  (3  R  R  R). 

Malice  and  exemplary  damages,  question  of  not  required  to  be 
withdrawn  from  jury,  in  action  for  trespass  by  railroad,  merely 
because  the  acts  constituting  trespass  were  necessary  for 
proper  maintenance  of  railroad,  where  it  appeared  that  the 
trespass  was  in  disregard  of  written  protest,  and  without  offer 
to  make  compensation.  Louisville  &  N.  R.  (To.  v.  Smith  (Ala.), 
p.  597,  vol.  38  (15  R  R  R). 

Measure  of  damages  for  removal  of  soil,  instruction  properly  re- 
fused as  not  warranted  by  issues  or  evidence.  Parrott  v,  Chi- 
cago Great  Western  Ry.  Co.  (Iowa),  p.  253,  vol.  39  (6  R  R  R). 

Measure  of  damages  to  property  from  overflow  of  railroad  dump. 
Denison.  B.  &  N.  R.  Co.  v,  Barry  (Tex.),  p.  201,  vol.  37  (14 
R  R  R). 

Obstructions  to  view,  danger  to  children,  attracting  attention  of 
children,  nor  vibration  caused  by  trains,  elements  of  the  dam- 
ages recoverable  for  operating  railroad  near  schoolhouse.  Illi- 
nois Cent.  R.  Co.  v.  Trustees  (111.),  p.  117,  vol.  37  (14  R  R  R). 

Owner  of  adjoining  property  could  not  recover  on  account  of 
annoyance  consisting  of  noise,  smoke,  etc.,  caused  by  the  au- 
thorized operation  of  railroad,  unless  such  annoyance  was  the 
result  of  negligence.  Fisher  v.  Seaboard  Air  Line  Ry.  Co. 
(Va.).  p.  683,  vol.  38  (15  R  R  R). 

Permanent  distinguished  from  recurrent,  instruction  eliminated 
causes  of  action  for  permanent  injuries.  Louisville  &  N.  Ter- 
minal Co.  V.  Lellyett  (Tenn.),  p.  498,  vol.  38  (15  R  R  R). 

Property  owner  not  barred  from  recovering  damages  from  neg- 
ligent construction  and  maintenance  of  railroad  by  reason  of 
fact  that  railroad  had  been  constructed  before  he  purchased  his 
property.  Richards  v.  Ohio  River  R.  Co.  (W.  Va.),  p.  607, 
vol.  38  (15  R  R  R). 

Right  of  trustee  to  sue  for  damages  to  use  of  property,  health, 
and  comfort,  caused  by  maintenance  of  terminal  yard  near  by. 
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Louisville  &  N.  Terminal  Co.  v,  Lellyett  (Tenn.),  p.  498,  vol. 

38  (15  R  R  R). 

Soil,  damages  for  removal  cut  down  from  $450  to  $300.  Parrott 
V.  ChicaRO  Great  Western  Ry.  Co.  (Iowa),  p.  253,  vol.  39  (16 
R  R  R). 

Soil,  damages  for  removal  should  have  been  estimated  on  basis 
of  plaintiff's  entire  farm,  considered  as  a  unit,  instead  of  merely 
on  the  basis  of  narrow  strips  of  land  along  the  railroad  track. 
Parrott  v.  Chicago  Great  Western  Ry.  Co.  (Iowa),  p.  253,  vol. 

39  (16  R  R  R). 

Soil,  measure  of  damages  for  removal.  Parrott  v,  Chicago  Great 
Western  Ry.  Co.  (Iowa),  p.  253,  vol.  39  (16  R  R  R). 

Terminal  facilities,  excessive  verdict  for  injuries  from  their  op- 
eration near  property.  Louisville  &  N.  Terminal  Co.  v.  Lell- 
yett (Tenn.),  p.  498,  vol.  38  (15  R  R  R). 

Terminal  facilities,  measure  of  damages  caused  by  careful  opera- 
tion near  residence.  Louisville  &  N.  Terminal  Co.  v.  Lellyett 
(Tenn.).  p.  498,  vol.  38  (15  R  R  R). 

Terminal  facilities,  measure  of  damages  caused  by  negligent  oper- 
ation near  residence.  Louisville  &  N.  Terminal  Co.  v.  Lell- 
yett (Tenn.),  p.  498,  vol.  38  (15  R  R  R). 

Terminal  facilities,  plaintiff  could  not  recover  damages  incident  to 
increase  of  traffic,  caused  by  their  location  near  his  property, 
in  front  of  which  tracks  had  been  previously  operated,  and 
could  only  recover  for  injuries  caused  by  the  terminal  facili- 
ties, and  tracks  necessary  to  operate  them.  Louisville  &  N. 
Terminal  Co.  v,  Lellyett  (Tenn.),  p.  498,  vol.  38  (15  R  R  R). 

Where  plaintiff  claimed  damages  for  injuries  to  his  tenement  by 
reason  of  the  negligence  of  railroad  company  in  tearing  down 
an  adjoining  tenement  belonging  to  it  to  make  room  for  its 
tracks,  and  for  injuries  from  smoke,  noise,  etc.,  resulting  from 
negligent  operation  of  railroad,  such  causes  of  action  were  of 
the  same  nature,  and  could  be  joined  in  the  same  declaration. 
Fisher  v.  Seaboard  Air  Line  Ry.  Co.  (Va.),  p.  683,  vol.  38  (15 
R  R  R). 

Evidence. 

Effect  of  smoke  on  othef  property.     Baltimore   Belt  R.   Co.  v. 

Sattler  (Md.),  p.  80,  vol.  38  (15  R  R  R). 
Expert  testimony  admissible  to  show  noncompliance  with  ordi- 
nance in  constructing  tunnel.     Baltimore  Belt  R.  Co.  v.  Sattler 
(Md.),  p.  80,  vol.  38  (15  R  R  R). 
'Expert  testimony  as  to  the  exact  amount  and  extent  of  damages 
from  construction   and  operation  of   railroad   tunnels   is   inad- 
missible.   Baltimore  Belt  R.  Co.  v.  Sattler  (Md.),  p.  80,  vol.  38 
(15  R  R  R). 
Expert  testimony  inadmissible  to  show  that  diminution  in  value 
of  land  was   caused   by  smoke   and   vibrations   occasioned   by 
operating  trains   in  tunnel.     Baltimore   Belt   R.   Co.   v.   Sattler 
(Md.),  p.  80,  vol.  38  (15  R  R  R). 
Expert  testimony  to  show  increased  volume  of  smoke,  in  action 
for  injuries  from  construction  of  tunnel  and  operation  of  trains 
therein.     Baltimore  Belt  R.  Co.  v.  Sattler  (Md.),  p.  80,  vol.  38 
(15  R  R  R). 
In   action    for   damage    to    realty,    it   is    not   reversible    error   to 
permit    witnesses    to    give    difference    between    values    of    the 
»         land    before    and    after    the    injury   without    first    stating   such 
values.     Parrott   v.   Chicago    Great   Western   Ry.    Co.    (Iowa), 
p.  253,  vol.  39  (16  R  R  R). 
In    action    for    injury    to    adjoining    property,    complaint    was    de- 
murrable, because  defendant  was  entitled  to  pull  down  its  prop- 
erty, and,  if  its  acts  were   negligently  done,  acts  of  negligence 
were  not  alleged.     Fisher  v.  Seaboard  Air  Line  Ry.  Co.   (Va.), 
p.  683,  vol.  38  (15  R  R  R). 


552  GENERAL  INDEX 

INJURIES  TO  PROPERTY— Continued. 

Liability  for  injury  to  adjacent  property  from  explosion  of  con- 
tents of  car  during  delay  in  delivery.  Ft.  Worth  &  D.  C.  Ry. 
Co.  V,  Beauchamp  (Tex.),  p.  52,  vol.  26  (3  R  R  R). 

Liability  of  railroad  for  injury  to  adjacent  property  from  prudent 
operation  of  stock  pens  required  by  law.  Bramlette  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  p.  441,  vol.  26  (3  R  R  R). 

Neg^ligence  in  failing  to  deliver  car  loads  of  explosives,  question 
for  jury  in  action  for  injury  to  property  from  their  explosion. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Beauchamp  (Tex.),  p.  52.  vol.  26 
(3  R  R  R). 

Property  owner  not  estopped  from  recovering  damages  for  in- 
juries to  his  property  from  operation  of  coal  bins.  Louisville 
&  N.  R.  Co.  V,  Walton  (Ky.),  p.  570,  vol.  26  (3  R  R  R). 

Recovery  of  damages  for  injuries  to  property  from  operation  of 
coal  bins  necessary  to  operation  of  railroad.  Louisville  &  N. 
R.  Co.  V,  Walton  (Ky.),  p.  570,  vol.  26  (3  R  R  R). 

Tdrminal  yard,  charter,  in  which  exact  location  was  not  pre- 
scribed, did  not  authorize  it  to  be  so  located  as  to  impair  or 
destroy  use  of  adjoining  property.  Louisville  &  N.  Terminal 
Co.  V.  Lellyett  (Tenn.),  p.  498,  vol.  38  (15  R  R  R). 

INSANITY. 

See  PERSONAL  INJURIES. 
INSOLVENCY. 

See  ESTOPPEL;    FORECLOSURE;    MORTGAGES;    RAIL- 
ROADS;   RECEIVERS. 
Application  of  proceeds  of  foreclosure  sale,  construction  of  decree. 

Bank  of  Commerce  v.  Central  Coal  &  Coke  Co.   (C.  C.  A.),  p. 

605,  vol.  27  (4  R  R  R). 
Judgments  may  be  obtained  against  railroad  in  hands  of  receiver. 

Fidelity  Ins.  Trust  &  Safe  Deposit  Co.  v,  Norfolk  &  W.  R  Co. 

(N.  Car.),  p.  598,  vol.  27  (4  R  R  R). 

Preferential  Claims. 

Judgments  obtained  against  company  during  receivership  for  tort 
committed  prior  tp  receivership  not  entitled  to  priority  over 
claims  of  mortgage  bond  holders  from  earnings- of  receivership. 
Fidelity  Ins.  Trust  &  Safe  Deposit  Co.  v,  Norfolk  &  W.  R. 
Co.  (N.  Car.),  p.  598,  vol.  27  (4  R  R  R). 

Preference  of  claim  for  supplies  furnished  within  six  months  of 
appointment  of  receiver  over  lien  of  mortgage.  Gregg  v.  Met- 
ropolitan Trust  Company  (U.  S.),  p.  695,  vol.  40  (17  R  R  R). 

Preferential  claims  where  mortgage  is  foreclosed.  Niles  Tool 
Works  Co.  V.  Louisville.  N.  A.  &  C.  Ry.  Co.  (C.  C.  A.),  p. 
936,  vol.  24  (1  R  R  R). 

Preferential  debts,  supplies  furnished  during  receivership.  South- 
ern Ry.  Co.  V.  Ensign  Mfg.  Co.  (C.  C.  A.),  p.  577,  vol.  27  (4 
R  R  R);  Central  Trust  Co.  v,  Richmond  &  D.  R.  Co.  (C.  C 
A.),  p.  577,  vol.  27   (4   R  R  R). 

Priority  as  between  receiver's  certificates  where  foreclosure  of 
mortgage.  Bank  of  Commerce  v.  Central  Coal  &  Coke  Co. 
(C.  C.  A.),  p.  605,  vol.  27  (4  R  R  R). 

Priority  between  claim  of  seller  of  rails  reserving  lien,  as  against 
receiver's  certificate  issued  for  maintenance  of  property.  Royal 
Trust  Co.  V.  Washburn,  etc.,  Ry.  Co.  (C.  C.  A.),  p.  560,  vol.  30 
(7  R  R  R). 

Seller  of  rails  reserving  Hen  could  not  enforce  same.  Royil 
Trust  Co.  V,  Washburn,  eta,  R.  Co.  (C.  C.  A.),  p.  560,  vol.  30 
(7  R  R  R). 

Trust  funds  where  distribution  of  assets  in  insolvency.  Central 
R.  &  Bkg.  Co.  of  Georgia  v.  Farmers'  Loan  &  Trust  Co.  (Ga.), 
p.  615,  vol.  27  (4  R  R  R);  Farmers'  Loan  &  Trust  Co.  v. 
Central  R.  &  Bkg.  Co.  of  Georgia  (Ga.),  p.  615,  vol.  27  (4 
R  R  R). 
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Proceeds  from  sale  of  mileage  was  not  part  of  current  income. 
Grejrg  V,  Metropolitan  Trust  Co.  (C.  C.  A.),  p.  844,  vol.  31  (8 
R  R  R). 

Reimbursement  of  diverted  Rross  earnings,  so  as  to  prevent  cur- 
rent operating  expense  creditors  from  being  entitled  to  prefer- 
ence upon  foreclosure.  Gregg  v.  Metropolitan  Trust  Co.  (C.  C. 
A.),  p.  844,  vol.  31  (8  R  R  R). 

INSPECTION. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT;   STREET  RAILWAYS. 

INSTRUCTIONS. 

See  CARRIERS;  CONTRIBUTORY  NEGLIGENCE;  CROSS- 
INGS;   DAMAGES;    EMINENT   DOMAIN;     EVIDENCE; 
FIRES      SET      BY      LOCOMOTIVES;       FRIGHTENING 
TEAMS;    LEASES  AND  RUNNING  POWERS;    MASTER 
AND  SERVANT;  NEGLIGENCE;  PERSONAL  INJURIES; 
STOCK,  INJURIES  TO;  STREET  RAILWAYS;  TICKETS 
AND  FARES;    TRIAL. 
Error  in  instructions,  when  presumably  prejudicial.     Camp  v.  Wa- 
bash R.  Co.  (Mo.),  p.  746,  vol.  25  (2  R  R  R). 
Error  to  direct  attention  of  jury  to  fact  not  proven  by  testimony 
or  reasonable  inference.     Camp  v.  Wabash  R.  Co.  (Mo.),  p.  746, 
vol.  25  (2  R  R  R). 
Harmless  error.     Conness  v.  Indiana,  I.  &  I.  R.  Co.  (III.),  p.  260, 

vol.  24  (1  R  R  R). 
Instructions  founded  on  facts  not  supported  by  evidence  are  er- 
roneous.     Camp   V.    Wabash    R.    Co.    (Mo.),   p.    746,    vol.    25    (2 
R  R  R). 
Not  based  on  evidence.     Doolittle  v.  Southern  Ry.  Co.   (S.  Car.), 

p.  105,  vol.  24  (1  R  R  R). 
When   instruction   erroneous   as   unduly   emphasizing   a   particular 
defense.     Lumsden  v,  Chicago,  etc.,  R.  Co.  (Tex.),  p.  806,  vol.  25 
(2  R  R  R). 

INSURANCE. 

See  ACCIDENT  INSURANCE;  CARRIERS  OF  GOODS; 
DEATH  BY  WRONGFUL  ACT;  FIRES  SET  BY  LOCO- 
MOTIVES; PERSONAL  INJURIES;  RELIEF  ASSOCIA- 
TIONS. 

INTEREST. 

See  BONDS;  CARRIERS  OF  GOODS;  DAMAGES;  DEATH 
BY  WRONGFUL  ACT;  EMINENT  DOMAIN;  FIRES  SET 
BY  LOCOMOTIVES;    LOCAL  ASSESSMENTS. 

INTERNAL  REVENUE. 

See  BILLS  OF  LADING. 

INTERSTATE  BUSINESS. 

See  RAILROAD  COMMISSIONS. 

INTERSTATE  COMMERCE. 

See  ATTACHMENT;  CARRIERS  OF  GOODS;  CARRIERS 
OF  LIVE  STOCK;  CARRIERS  OF  PASSENGERS;  CON- 
STITUTIONAL LAW;  EMPLOYERS'  LIABILITY  ACTS; 
EXPRESS  COMPANIES;  LICENSES;  MASTER  AND 
SERVANT;  POLICE  POWER;  RAILROAD  COMMIS- 
SIONS; TAXATION, 
Act  of  Cong.  March  2,  1893,  relative  to  coupling  of  cars  used  by 

carriers  in  interstate  commerce  need  not  be  pleaded  in  order  to 

avail  olaintiff.    Voelker  v.  Chicago.  M.  &  St.  P.  Ry.  Co.  (Iowa), 

p.  509,  vol.  27  (4  R  R  R). 
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Application  of  Statutes. 

Act  of  CoTiK.  of  March  2,  1893,  requiring  cars  used  in  interstate 
commerce  to  be   equipped  with   automatic   couplers   applicable 
to  car  designed  for   interstate   commerce   though  at  the  time 
being  hauled  empty.    Voekler  V  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa),  p.  509,  vol.  27  (4  R  R  R). 
Act  of  March  2,  1893,  does  not  make  it  unlawful  for  common 
carriers   to   use   locomotives    engaged   in   interstate   commerce 
which  are  not  equipped  with  automatic  couplers.     Johnson  v. 
Southern  Pac.  Co.  (C.  C.  A.),  p.  11,  vol.  28  (5  R  R  R). 
"Arrival"  into  state  within  meaning  of  "Wilson  Act,"  providing 
that  all  intoxicating  liquors   transported  into  any  state,  upon 
arrival  in  such  state,  shall  be  subject  to  the  operation  of  its 
■  laws.     Southern  Ry.  Co.  v.  Heymann  (Ga.),  p.  574,  vol.  32  (9 
R  R  R). 
Automatic  coupler  act,  whether  car  was  being  used  in  interstate 
commerce,  within  the  meaning  of  the   federal   statute,  was  a 
question  for  the  jury.     Kansas  City,  M.  &  B.  R.  Co.  v.  Flippo 
(Ala.),  p.  486,  vol.  35   (12  R  R  R). 
Cab  business  not  exempt  from  taxation  under  New  York  statute 
exempting  from  taxation  on  corporate  franchises  property  cm- 
ployed  in  interstate  commerce,  although  the  company  was  also 
engaged  in   interstate  commerce.     People  v.   Knight   (N.  Y.), 
p.  636,  vol.  27  (4  R  R  R). 
Effect  under  Interstate  Commerce  Act  securing  continuous  pas- 
sage,  uniform   rates,   equal   facilities,   etc.,   of   limiting  liability 
where  goods  are  carried  over  points  within  state,  when  stipu- 
lation   concerns    point    within    state.      Hughes   v.    Pa.    R.  Co. 
(Pa.),  p.  925,  vol.  25  (2  R  R  R). 
Fact   that   grain   was   received  at   initial    point   from   carrier  by 
which  it  was  transported  from  point  in  another  state,  and  was 
there  stored  for  further  shipment,  did  not  make  shipment  an 
interstate  one,  where  it  was  not  taken  under  through  bill  of 
lading.     United  States  ex  rel.  Kellogg  v.   Lehigh  Val.  R.  Co. 
(N.  Y.),  p.  682,  vol.  26  (3  R  R  R). 
Policy  slips  not   within  pravision  of  act   of  congress  of  March 
21,  1895,  ch.  191,  making  it  Im  offense  to  cause  to  be  carried 
from   one   state   to   another  any   paper   connected   with  traffic 
in  lottery  tickets.     Francis  v.   United   States    (U.   S.),   p.  215, 
vol.  30  (7  R  R  R). 
Right  of  state  court  to  refuse  to  limit  liability  of  common  car- 
rier for  its  negligence  in  the  execution  of  contract  for  inter- 
state carriage  to  agreed  valuation,  under* federal  act  to  regulate 
commerce  of  February  4,  1887.    Pennsylvania  R.  Co.  v.  Hughes, 
etc.   (U.  S.).  p.  764,  vol..  32   (9  R  R  R). 
Shipment  between   same   points  in   state  not  an  interstate  ship- 
ment   because    line    of     road   between    terminal    points   passes 
through  other  states.     United  St;ites  ex  rel.  Kellogg  v.  Lehigh 
Val.  R.  Co.  (N.  Y.)t  p.  682,  vol.  26  (3  R  R  R). 
When  car  is  used  in  moving  interstate  traffic.    Johnson  v.  South- 
ern Pac.  Co.  (C.  C.  A.),  p.  11,  vol.  28  (5  R  R  R). 
Burden  of  proving  that  contract  rate  had  been  filed  with  interstate 
commerce   commission   and   approved  by  state  railroad  commis- 
sion.    Laurel  Cotton  xMills  v.  Gulf  &  S.  I.  R.  Co.  (Miss.),  p.  471, 
vol.  35   (12  R  R   R). 
Cars    loaded    with    articles    shipped    to    other    states    and    started, 
whether    in   yards,    on    tracks,    or   in    trains,    are    used   to   move 
interstate   traffic.     Johnson  v.   Southern  Pac.   Co.    (C.   C.  A.),  p. 
11,  vol.  28  (5  R  R  R). 

Compliance  with  Statutes. 

Equipment  of  car  with  one  kind  of  couplers  sufficient,  under 
Act  of  Congress  of  March  2,  1893.  Johnson  v.  Southern  Pac. 
Co.  (C.  C.  A.),  p.  11,  vol.  28  (5  R  R  R). 
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Construction  of  state  statute  ^ivinj?  different  effect  to  similar 
lanRuaRe  in  interstate  commerce  law  binding  on  United  States 
Supreme  Court.  Louisville  &  N.  R.  Co.  v.  Commonwealth  of 
Kentucky  (U.  S.),  p.  118,  vol.  24  (1  R  R  R). 

Discrimination. 

Contract  to  charge  no  greater  rate  from  certain  factory  to  com- 
petitive points  than  was  charged  from  certain  other  places, 
and  to  maintain  a  "milling  in  transit"  'agreement  was  not 
illegal  on  its  face.  Laurel  Cotton  Mills  v.  Gulf  &  S.  I.  R.  Co. 
(Miss.),  p.  471,  vol.  35  (12  R  R  R). 

Contract  to  maintain  rates  from  a  factory,  not  exceeding,  to 
competitive  points,  the  rates  from  two  other  places,  was  not, 
on  its  face,  void.  Laurel  Cotton  Mills  v.  Gulf  &  S.  L  R.  Co. 
(C.  C.  A.),  p.  471,  vol.  35  (12  R  R  R). 

Initial  carrier  was  not  guilty  of  unlawful  discrimination,  in 
violation  of  interstate  commerce  act,  by  placing  cattle  in 
suitable  pens  instead  of  delivering  them  to  connecting  carrier. 
Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  (C.  C.  A.), 
p.  259,  vol.  28   (5  R  R  R). 

Mandamus  where  discrimination  in  furnishing  cars  for  trans- 
portation of  interstate  traffic.  United  States  v.  Norfolk  &  W. 
Ry.  Co.  (W.  Va.),  p.  19,  vol.  26.  (3  R  R  R). 

"Milling  in  transit"  agreement.  Laurel  Cotton  Mills  v.  Gulf  & 
S.  I.  R.  Co.  (C.  C.  A.),  p.  471,  vol.  35  (12  R  R  R). 

Preference  between  localities  in  fixing  rates  where  conditions 
are  dissimilar.  Interstate  Commerce  Commission  v.  Nashville, 
C.  &  St.  L.  R.  Co.  (C.  C.  A.),  p.  874,  vol.  30  (7  R  R  R). 

Second  action,  in  mandamus  proceedings  against  railroad  for 
unjust  discrimination  in  furnishing  cars  for  shipment  of  coal, 
where  parties  and  subject  matter  involved  in  the  two  pro- 
ceedings are  the  same.  United  States  v.  Norfolk  &  W.  Ry. 
Co.  (W.  Va.),  p.  71,  vol.  26  (3  R  R  R). 

Unjust  discrimination  in  distributing  cars  among  coal  shippers. 
United  States  v,  Norfolk  &  W.  Ry.  Co.  (W.  Va.),  p.  19,  vol. 
26  (3  R  R  R). 

Unlawful  discrimination  in  rates  between  localities  not  shown 
because  of  existence  of  dissimilar  conditions.  Interstate  Com- 
merce Commission  v,  Cincinnati,  etc.,  R.  Co.  (N.  Car.),  p.  581, 
vol.  32  (9  R  R  R). 

What  constitutes.     Laurel  Cotton  Mills  v.  Gulf  &  S.   I.  R.  Co. 
(C.  C.  A.),  p.  471,  vol.  35  (12  R  R  R). 
Jurisdiction,   in   federal   circuit    court,    of   original   proceedings    by 

mandamus   to   compel   carrier   to   make   report   which    Interstate 

Commerce  Commission  is  authorized  to  require,  whether  it  can 

be  inferred  from  certain  legislation.     United  States  ex  rel.  Knapp 

V.  Lake  Shore,  etc.,  Ry.  Co.  (U.  S.),  p.  93,  vol.  39  (16  R  R  R). 
Power  of  congress  to  prohibit  commerce  in  lottery  tickets.     Cham- 
pion y,  Ames  (U.  S.),  p.  188,  vol.  30  (7  R  R  R). 
Remedies   to   compel   compliance    with    act   to    regulate   commerce 

applicable  to  prior  pending  proceedings.     Missouri   Pac.   R.   Co. 

r.  United  States  (U.  S.),  p.  865,  vol.  30  (7  R  R  R). 
Right  of  federal  law  officers  to  maintain  suit  to  enjoin  carrier  from 

discriminating  between  localities.     Missouri  Pac.  R.  Co.  v.  United 

States  (U.  S.),  p.  865,  vol.  30  (7  R  R  R). 

Sute  Interference. 

Any  interference  by  enforcement  of  state  law  prohibiting  greater 
charge  for  short  than  long  haul  too  remote  to  be  unconstitu- 
tional. Louisville  &  N.  R.  Co.  v.  Commonwealth  of  Kentucky 
(U.  S.),  p.  118.  vol.  24  (1   R  R  R). 

Connecting  carriers,  Ga.  Civ.  Code  1895,  §  2298.  prescribing  as  to  . 
when   the   initial   carrier's   liability    shall    terminate,   and    as   to 
the  settlement  of  the  question  of  ultimate  liability  by  the  car- 
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riers,  is  not,  as  applied  to  shipments  from  beyond  the  state, 
repugnant  to  the  clause  of  the  Federal  Constitution  conferring 
on  Con^^ress  the  power  to  regulate  interstate  commerce. 
KavanauRh  &  Co.  v.  Southern  Ry.  Co.  (Ga.),  p.  424,  vol.  35 
(12  R  R  R). 

Federal  jurisdiction  to  review  state  decision  upholding  seizure, 
under  state  laws,  of  intoxicating  liquors  shipped  C.  O.  D.  into 
that  state  from  another  state.  American  Express  Co.  v.  State 
of  Iowa  (U.  S.),  p.  268,  vol.  38  (15  R  R  R). 

Georgia  statute  imposing  upon  connecting  carriers  the  duty  to 
trace  lost  freight,  as  a  condition  precedent  to  the  power  of  a 
carrier  to  limit  its  liability  to  its  own  line,  is,  when  applied 
to  an  interstate  shipment,  a  violation  of  interstate  commerce 
clause  of  federal  constitution.  Central  of  Georgia  Ry.  Co.  r. 
Murphey  &  Hunt  (U.  S.),  p.  362,  vol.  37  (14  R  R  R). 

Intoxicating  liquors  shipped  C.  O.  D.  from  one  state  into  another 
not  subject  to  seizure  while  in  hands  of  express  company. 
American  Express  Co.  v.  State  of  Iowa  (U.  S.),  p.  268.  vol.  38 
(15  R  R  R). 

Ky.  Const.,  §  218,  which  prohibited  carriers  from  charging  more 
for  short  haul  than  long  haul,  as  an  interference  with  inter- 
state commerce.  Louisville  &  N.  R.  Co.  v.  Eubank  (U.  S.), 
p.  610,  vol.  24  (1  R  R  R): 

Md.  Acts  1904,  p.  186,  c.  109,  requiring  separate  coaches  to  be 
provided  for  and  be  occupied  by  white  and  colored  passengers, 
is  invalid .  as  to  interstate  passengers  under  commerce  clause 
of  federal  constitution.  Hart  v.  State  (Md.),  p.  622,  vol.  39  (16 
R  R  R). 

No  unlawful  regulation  of  interstate  commerce  is  made  by  the 
refusal  of  a  state  court  to  limit  the  liability  of  a  common 
carrier  for  its  negligence  in  the  execution  of  a  contract  for 
interstate  carriage  to  the  valuation  agreed  upon,  in  the  ab- 
sence of  congressional  action  providing  a  different  measure  of 
liability.  Pennsylvania  R.  Co.  v.  Hughes,  etc.  (U.  S.),  p.  764, 
vol.  32  (9  R  R  R). 

Order  of  railroad  commission  requiring  railroad  company  to  stop 
two  of  its  fast  mail  trains  at  certain  stations  is  not  a  burden 
on  interstate  commerce.  Railroad  Com'rs  v,  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  p.  745,  vol.  43  (20  R  R  R). 

Police  power  of  states,  whether  their  exercise  an  interference 
with  interstate  or  foreign  commerce.  Atlantic  Coast  Line  Ry. 
Co.  V.  Commonwealth  (Va.),  p.  399,  vol.  34  (11  R  R  R). 

Power  of  Congress  to  regulate  commerce  among  the  several 
states  not  nullified  by  (ionst.  U.  S.,  Amend.  11;  nor  does 
such  provision  prevent  an  action  to  restrain  a  state  railroad 
commission  from  enforcing  an  order  injuriously  affecting  in- 
terstate commerce.  Illinois  Cent.  R.  Co.  v.  Mississippi  Railroad 
Commission  (C.  C.  A.),  p.  544,  vol,  40  (17  R  R  R). 

Rules  with  reference  to  storage,  demurrage,  car  service,  and  car 
detention  charges,  prescribed  pursuant  to  constitution  and  stat- 
ute of  Virginia,  are  not  void  because  in  their  operation  they 
aflfect  incidentally  interstate  and  foreign  commerce.  Atlantic 
Coast  Line  Ry.  Co.  v.  Commonwealth  (Va.),  p.  399,  vol.  34  (11 
R  R  R). 

South  Carolina  statute  providing  penalty  for  failure  to  pay  dam- 
ages on  freight  within  sixty  days  not  unconstitutional  as  in 
violation  of  interstate  commerce  clause  of  constitution.  Porter 
V.  Charleston  &  S.  Ry.  Co.  (S.  Car.),  p.  657,  vol.  26  (3  R  R  R). 

State  Railroad  Commission  had  no  power  to  order  complainant 
to  cause  two  of  its  fast  trains,  operated  mainly  for  the  trans- 
portation of  its  interstate  through  business  on  a  fast  schedule 
in  order  to  comply  with  United  States  mail  contract,  to  stop 
at  certain   county  scats,   in   compliance   with   Code   Miss.  1S92. 
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§§  3550,  4302.  Illinois  Cent.  R.  Co.  v.  Mississippi  Railroad 
Commission  (C.  C.  A.),  p.  544,  vol.  40  (17  R  R  R). 

State  regulation  of  railroad  rates  for  shipment  over  route  par- 
tially outside  of  state.  Hanley  v.  Kansas  City  Southern  R.  C<x 
(U.  S.).  p.  246,  vol.  30  (7  R  R  R). 

State  statute  affected  by  Interstate  Commerce  Act,  where  carrier 
is  penalized  for  shipping:  goods  from  a  foreign  state  by  route 
other  than  that  designated  by  the  shipper.  Lowe  v.  Seaboard 
Air  Line  Ry.  Co.  (S.  Car.),  p.  934,  vol.  25  (%  R  R  R). 

Statute  of  Kentucky  permitting  foreign  corporation  to  become 
domestic  corporation  not  contrary  to  interstate  commerce  clause 
of  federal  constitution.  Davis  v.  Chesapeake  &  O.  Ry.  Co. 
(Ky.),  p.  347,  vol.  30  (7  R  R  R). 

Statute  requiring  whistle  to  be  sounded  before  crossing  is  reached 
is  an  interference  with  interstate  commerce.  Bonham  v.  Citi- 
zens' St.  R.  Co.  (Ind.),  p.  87,  vol.  25  (2  R  R  R). 

Taxation  of  sleeping  car  companies.  Allen  v.  Pullman's  Palace 
Car  Co.  (U.  S.),  p.  640,  vol.  34  (11  R'R  R). 

Tax  on  cab  service  furnished  by  railroad,  imposed  by  statute  of 
New  York,  not  an  unconstitutional  burden  on  interstate  com- 
merce. New  York  ex  rel.  Pennsylvania  R.  Co.  v.  Knight  (U. 
S.),  p.  592,  vol.  34  (11  R  R  R). 

Unconstitutional  burden  imposed  on  interstate  commerce  by  111. 
Rev.  Laws  1874,  ch.  55,  penalizing  the  carrying  on  of  a  ferry 
without  a  license,  when  applied  to  the  transportation  of  rail- 
road cars  across  a  navigable  river  between  states.  County  of 
St.  Clair  v.  Interstate  S.  &  C.  T.  Co.  (U.  S.),  p.  628,  vol.  33  (10 
R  R  R). 

Validity  of  license  tax  on  goods  shipped  C.  O.  D.,  imposed  by 
N.  Car.  Laws  1901,  p.  116,  §  52.  Norfolk  &  Western  Ry.  Co. 
V.  Sims  (U.  S.),  p.  634,  vol.  34  (11  R  R  R). 

Sufficiency  of  evidence  to  show  unreasonableness  of  rates.  Inter- 
State  Commerce  Commission  v.  Nashville,  C.  &  St.  L.  Ry.  Co.  (C. 
C.  A.),  p.  874,  vol.  30  (7  R  R  R). 

INTERURBAN  RAILWAYS. 

See  EMINENT  DOMAIN;    STREET  RAILWAYS. 

INTOXICATING  LIQUORS. 

Sec  INTERSTATE  COMMERCE. 

INTOXICATION. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  FREIGHT; 
CARRIERS  OF  PASSENGERS;  CONTRIBUTORY  NEG- 
LIGENCE; CROSSINGS;  DEATH  BY  WRONGFUL  ACT; 
PERSONAL  INJURIES;   TICKETS  AND  FARES. 

JEWELRY. 

Sec  BAGGAGE. 

JOHNSON  GRASS. 

See  CONSTITUTIONAL  LAW;    RIGHT  OF  WAY. 

JOINDER. 

Sec  DEATH  BY  WRONGFUL  ACT;  FEDERAL  JURISDIC- 
TION:   MASTER  AND  SERVANT. 

JOINDER  OF  CAUSES. 
Sec  ACTIONS. 

JOINDER  OP  MASTER  AND  SERVANT. 
Sec  FEDERAL  JURISDICTION. 
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JOINDER  OF  PARTIES. 

Sec  PERSONAL  INJURIES. 

JOINT  LIABILITY. 

See     INDEPENDENT     CONTRACTORS;      MASTER    AND 
SERVANT;    NEGLIGENCE. 

JOINT  TORT  FEASORS. 

See  TORTS. 

JOINT  USE  OF  TRACKS. 

Sec     EMPLOYERS'    LIABILITY     ACTS;     MASTER    AND 
SERVANT. 

JOKES. 

See  TORTS. 

JUDICIAL  NOTICE. 

See  CARRIERS;    EMINENT  DOMAIN;   EMPLOYERS'  LIA- 
BILITY   ACTS;     PLEADING;     RAILROADS;     TICKETS 
AND  FARES. 
Danger  from  live  wires.    Warren  v.  City  Electric  Ry.  Co.  (Mich.), 

p.  164,  vol.  42  (19  R  R  R). 
Historical  facts.     Bosworth  v.  Union  R.  Co.   (R.  I.),  p.  9,  vol.  38 

(15  R  R  R). 
Judicial  notice  will  be  taken  of  f^eogfraphical  position  of  towns  on 

line  of   railroad.     McGrew  v.   Missouri   Pac.   Ry.   Co.    (Mo.),  p. 

855.  vol.  32  (9  R  R  R). 
Judicial  notice  will  not  be  taken  of  weight  of  artificial  leg.     (^r- 

row  V.  Barre  R.  Co.  (Vt.),  p.  933,  vol.  27  (4  R  R  R). 
Mobs«  existence  of  on  certain  date.     Bosworth   v.   Union  R.  0>. 

(R.  I.),  p.  9,  vol.  38  (15  R  R  R). 
Railroad  passenger  routes,  in  suit  to  enjoin  importation  of  armed 

men  where  strike  exists.     Arkansas  v.  Kansas  &  Texas  Coal  Co. 

(U.  S.),  p.  337,  vol.  24  (1  R  R  R). 
That  weak  eyes  may  be  inherited.     Birmingham   Southern  R.  Co. 

V.  Cuzzart  (Ala.),  p.  312,  vol.  26  (3  R  R  R). 

JUDICIAL  SALES. 

See  RAILROADS. 

Rights  of  purchaser  of  railroad  property  at  judicial  sale.  Connor 
V.  Tennessee  Cent.'Ry.  Co.  (C.  C.  A.),  p.  417,  vol.  26  (3  R  R  R). 

When  property  of  public  corporation,  such  as  railroad  company, 
cannot  be  sold  under  process  separately  and  apart  from  its 
franchise.  Connor  v,  Tennessee  Cent.  Ry.  Co.  (C.  C.  A.),  p.  417, 
vol.  26  (3  R  R  R). 

JURISDICTION. 

See  CARRIERS  OF  MAIL;  EMINENT  DOMAIN;  EM- 
PLOYERS' LIABILITY  ACTS;  FEDERAL  JURISDIC- 
TION; FIRES;  INTERSTATE  COMMERCE;  MASTER 
AND  SERVANT;  RAILROAD  COMMISSIONS;  RAIL- 
ROADS; RAILROADS  IN  STREETS;  RECEIVERS;  RE- 
MOVAL OF  CAUSES;    TORTS. 

Foreign  corporations  and  nonresidents  on  same  footing  in  re- 
spect to  garnishment.  Pennsylvania  R.  Co.  v.  Rogers  (W.  Va.), 
p.  413,  vol.  30  (7  R  R  R). 

Jurisdictional  amount  in  action  against  carrier  in  federal  court. 
Eccles  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  414,  vol.  27  (4  R  R  R). 

Jurisdiction  of  federal  court  of  whole  controversy,  where  railway 
system,  composed  of  several  companies  with  continuous  lines, 
extended  through  several  states,  is  sued  by  the  same  stockholder 
in    different   judicial    districts    of    the    United    States,    to    defeat 
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consolidation.    Dady  v.  Georgia  &  A.  Ry.  (Ga.),  p.  594,  vol.  24  (1 

R  R  R). 
Nonresidents    temporarily    within    state.      Pennsylvania    R.    Co.    v. 

RoKcrs  (W.  Va.),  p.  413,  vol.  30  (7  R  R  R). 
Power  of  court  to  order  destruction  of  road  and  sale  of  materials 

where  operation  would  be  at  an  actual  loss.     Jack  v.  Williams 

(S.  Car.),  p.  10,  vol.  26  (3  R  R  R). 
When  corporation  is  inhabitant  of  state,  under  the  Act  of  Congress 

fifivinR    federal    courts   jurisdiction   of   suits    for   infringement    of 

patent.    Weller  v.  Pennsylvania  R.  Co.  (Colo.),  p.  702,  vol.  25  (2 

R  R  R). 

JURORS* 

See  EMINENT  DOMAIN;    TRIAL. 

Bias,  prejudice  of  juror  against  damage  suits.  Fitts  v.  Southern 
Pac.  Co.  (Cal.),  p.  857,  vol.  43  (20  R  R  R). 

Where  juror  stated  that  he  was  prejudiced  against  personal  injury 
cases,  a  challenge  for  cause  was  properly  overruled,  though  he 
also  stated  that  it  might  require  some  evidence  to  remove  his 
prejudice.  Denham  v.  Washington  Water  Power  Co.  (Wash.), 
p.  689,  vol.  40  (17  R  R  R). 

LABOR  DISTURBANCES. 

See  CARRIERS  OF  FREIGHT. 

LABORER'S  LIENS. 
See  LIENS. 

LACHES. 

See  PUBLIC  LANDS;  RAILROADS. 

LAND  GRANTS. 

See  PUBLIC  LANDS. 

LAST  CLEAR  CHANCE  DOCTRINE. 

See  ACCIDENTS  ON  TRACK;  CONTRIBUTORY  NEGLI- 
GENCE; CROSSINGS;  MASTER  AND  SERVANT;  NEG- 
LIGENCE; STREET  RAILWAYS;  TRESPASSERS. 

LATERAL  SUPPORT. 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 
LEASES. 

Sec  RAILROADS;  TAXATION. 

LEASES  AND  RUNNING  POWERS. 

See    ACCIDENTS    ON    TRACK;    CORPORATIONS;    ELE- 
VATED   RAILROADS;    EMINENT    DOMAIN;    FELLOW 
SERVANTS;  FIRES  SET  BY  LOCOMOTIVES;  MONOPO- 
LIES ;      RAILROAD      COMMISSIONS ;      RAILROADS  ; 
STREET   RAILWAYS;   TICKETS  AND   FARES;   WARE- 
HOUSEMEN; WATER  STATIONS. 
Action  by  citizen  for  joint  tort  against  the  lessor  railroad,  a  state 
corporation,  and  receivers  of  lessee,  citizens  of  another  state,  im- 
properly removed  to  federal  court,  on  petition  of  receivers,  al- 
leging that  other  defendant  had  no  interest   or  liability  jointly 
with  receivers.     Central  Ohio  R.  Co.  v.  Mahoney  (C.  C.  A.),  p. 
499,  vol.  26  (3  R  R  R). 
Dismissal  as  to  one   defendant   railroad  company,    in    an    action 
against  joint  tort  feasors,  where  such  defendant  had  relieved  it- 
self from  responsibility  by  leasing  its  line.     Minnich  v.  Lancas- 
ter &  L.  Electric  Ry.  Co.  (Pa.),  p.  336,  vol.  28  (5  R  R  R). 
In  action  for  personal  injuries  against  railroad  company,  a  folder 
issued  after  an  alleged  lease  by  it  of  its  lines,  issued  by  lessee, 
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was  inadmissible  to  contradict  defendant's  evidence  that  it  had 
leased  its  lines  prior  to  the  time  of  the  injury.  Chicago,  B.  & 
Q.  R.  Co.  V.  Weber  (111.),  p.  34,  vol.  42  (19  R  R  R). 

Injury  to  property  result  in  j?  from  defendant  allowing?  another  com- 
pany to  use  its  railroad  to  ^rade  a  branch  road,  insufficiency  of 
complaint  to  state  cause  of  action.  Henry  v.  Nashville,  C.  &  St. 
■  L.  Ry.  (Ala.),  p.  488,  vol.  41  (18  R  R  R). 

Lease  of  warehouse  made  subject  to  state's  power  to  decree  an- 
nulment. State  V,  New  Orleans  Warehouse  Co.  (La.),  p.  334. 
vol.  30  (7  R  R  R). 

Lessee  contracting  to  indemnify  lessor  railroad  against  negligence, 
implied  inhibition  did  not  extend  to  injuries  in  which  public  had 
no  interest,  so  held  in  action  for  negligently  running  an  engine 
against  a  shed  built  on  the  premises  pursuant  to  the  lease;  and 
that  part  of  the  contract  covering  the  injury,  being  severable 
from  the  rest  of  the  contract  of  indemnity,  was  enforceable. 
Osgood  V.  Central  Vermont  R.  Co.  (Vt.);  p.  699,  vol.  39  (ift 
R  R  R). 

Lessee  railroad,  under  its  contract  with  lessor,  was  not  acting  as 
trustee  in  collecting  all  earnings  of  the  road  and  the  incurring 
of  all  debts  contracted  by  it  in  operating  the  road.  Cox  v.  Cen- 
tral Vermont  R.  Co.  (Mass.),  p.  432,  vol.  41  (18  R  R  R). 

Lessee's  interest  in  the  cars  of  lessor  was  not  an  ownership, 
within  meaning  of  Rev.  Laws  Vt.  1880,  §  3353,  authorizing  at- 
tachment. Cox  V,  Central  Vermont  R.  Co.  (Mass.),  p.  432,  vol. 
41  (18  R  R  R). 

Lessee's  Liability. 

In  action  for  injuries  from  obstruction  of  culvert,  an  instruction 
that,  if  the  lessor  railroad  had  created  it,  the  lessee  was  not 
responsible,  unless  it  maintained  it  after  demand  to  abate  it, 
and  if  the  lessee  held  it  as  the  person  who  originally  con- 
structed it,  without  any  request  to  remove  it,  without  any  in- 
crease in  the  flow  of  water,  it  was  not  responsible,  is  not  erro- 
neous as  a  charge  on  the  facts.  Shores  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  88,  vol.. 43  (20  R  R  R). 

Lessee  not  assuming  liabilities  of  lessor.  State  v.  New  Orleans 
Warehouse  Co.  (La.),  p.  334,  vol.  30  (7  R  R  R). 

Purchaser  or  lessee  of  a  railroad  company  is  also  responsible  for 
a  discharge  of  a  duty  to  the  public,  where  the  liability  arises 
from  acts  of  omissions  or  commission.  Hawkins  v.  Central  of 
Georgia  Ry.  Co.  (Ga.),  p.  831,  vol.  34  (11  R  R  R). 

Where  lessee  of  railroad  built  an  addition  to  stone  culvert 
erected  by  its  predecessor,  which  gave  way,  damming  up  a 
creek,  thereby  destroying  plaintiff's  crops,  the  lessee  was  lia- 
ble. Shores  v.  Southern  Ry.  Co.  (S.  Car.),  p,  88,  vol.  43  (20 
R  R  R). 

Lessor's  Liability. 

Company  leasing  its  road,  as  authorized  by  charter,  liable  to  em- 
ployee of  lessee  injured  through  lessee's  negligence.  Brown  r. 
Atlanta  &  C.  Air  Line  Ry.  Co.  (N.  Car.),  p.  621,  vol.  28  (5 
R  R  R). 

Company  leasing  its  road  to  another  company  liable  to  servant 
of  lessee  for  injuries  caused  by  lessee's  negligence  in  operation 
of  road.  Smith  v.  Atlanta  &  C.  R.  Co.  (N.  Car.),  p.  659,  vol. 
28  (5  R  R  R). 

For  lessee's  negligence.     Muntz  v.  Algiers  &  G.  Ry.  Co.  (La.),, 
p.  552,  vol.  35  (12  R  R  R). 

Lessor  company  not  liable  for  injury  to  lessee's  employee  from 
lessee's  negligence  alone.  Lewis  v.  Maysville  &  B.  S.  R.  Co. 
(Ky.),  p.  780,  vol.  34  (11  R  R  R). 

Lessor   not   liable,   as   an   employer,    to   lessee's   servant   injured 
through  the  negligence  of  his  master.     Swice's  Adm  x  v.  Mays-- 
ville  &  B.  S.  R.  Co.  (Ky.),  p.  690,  vol.  31  (8  R  R  R). 
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Lessor's  liability  for  nejfliKence  of  servants  of  lessee  in  operating 
railroad  under  the  lease.  Chicaj?o,  B.  &  Q.  R.  Co.  v.  Weber 
(111.),  p.  34.  vol.  42  (19  R  R  R). 

Liability  for  negligence  of  lessee  causing  accident  at  public 
'crossing.  Davis  v.  Atlanta  &  C.  A.  L.  Ry.  Co.  (S.  Car.),  p. 
317.  vol.  26  (3  R  R  R). 

Liability  for  negligence  of  lessee,  construction  of  charter  pro- 
vision. McCabe  v.  Maysville  &  B.  S.  R.  Co.  (Ky.),  p.  940,  vol. 
24  (1  R  R  R). 

Liability  of  lessor  for  injury  to  lessee's  passenger  caused  by  ob- 
struction near  track.  Sias  v.  Rochester  Ry.  Co.  (N.  Y.),  p. 
167,  vol.  24  (1  R  R  R). 

Liability  of  lessor  for  injury  to  lessee's  servant  caused  by  negli- 
gence of  lessee.  Chicago  &  G.  T.  Ry.  Co.  v.  Hart  (111.),  p. 
579.  vol.  36  (13  R  R  R). 

Liability  of  lessor  of  railroad  for  tort  committed  by  lessee.  Sub- 
urban R.  Co.  V.  Balkwill  (111.),  p.  784,  vol.  25  (2  R  R  R). 

Railroad  company  liable  to  passengers  injured  on  its  railway  by 

the  negligence  or  wrong  of  another  company  operating.     Chi- 

.  cago  &  W.  I.  R.  Co.  V.  Newell  (111.),  p.  706,  vol.  38  (15  R  R  R). 

Railroad  is  liable  for  indignities  received  by  a  passenger  from  a 
fellow  passenger  on  the  cars  of  such  road  operated  by  a  lessee. 
Franklin  v.  Atlanta,  etc..  Ry.  Co.  (S.  Car.),  p.  563,  vol.  43  (20 
R  R  R). 

Railroad  not  liable  for  injuries  caused  by  a  change  in  its  em- 
bankment made  by  its  lessee   in   removing  an   obstruction  in 
culvert.     Shores  v.  Southern  Ry.  Co.   (S.  Car.),  p.  88,  vol.  43 
(20  R  R  R). 
Liability  for  negligence  of  another  company  in  using  defendant's 

tracks.     Chicago  &  E.  I.  R.  Co.  v.  Schmitz  (111.),  p.  214,  vol.  41 

(18  R  R  R). 
Lumber  company,  granted  privilege  of  running  logging  train  over 

railroad,  was  not  liable,  as  a  master,  for  injuries  to  its  conductor 

resulting  from  defective  track.     Hamilton  v.  Louisiana  &  N.  W. 

R.  Co.  (La.),  p.  506.  vol.  43  (20  R  R  R). 
Ownership  of  railroad,  proof  of  was  sufficient  to  support  declara- 
tion.    Chicago  &  E.  I.  R.  Co.  v.  Schmitz   (111.),  p.  214,  vol.  41 

(18  R  R  R). 
Power  of  Atlanta  &  W.  P.  R.  Co.  to  accept  leases.     Georgia  R.  & 

Banking  Co.  v.  Maddox  (Ga.),  p.  566,  vol.  28  (5  R  R  R). 
Power  of  lessee  to  maintain  terminal  yards.     Georgia  R.  &  Bank- 
ing Co.  V.  Maddox  (Ga.),  p.  566,  vol.  28  (5  R  R  R). 

Power  to  Lease. 

Authority  to  lease  road  of  another  company,  construction  of  Ky. 
statute.     McCabe  v.  Maysville  &  B.  S.   R.   Co.   (Ky.),   p.  940, 
vol.  24  (1  R  R  R). 
No  ground  to  annul  lease  merely  because  it  has  been  made  pen- 
dente   lite.     State  v.    New   Orleans   Warehouse    Co.    (La.),    p. 
334.  vol.  30  (7  11  R  R). 
Power  of  railroad  to  lease  portion  of  property  for  hotel.     State 
V.  Xew  Orleans  Warehouse  Co.  (La.),  p.  334,  vol.  30  (7  R  R  R). 
Purchase    of   railroad    equipment    by   lessee,    construction    of   con- 
tract.    Southern  Ry.  Co.  v.  Engine  Mfg.  Co.  (C.  C.  A.),  p.  577, 
vol.  27  (4  R  R  R);  Central  Trust  Co.  v.  Richmond  &  D.  R.  Co. 
(C.  C.  A.),  p.  577,  vol.  27  (4  R  R  R). 
Railroad  granting  to  lumber  company  privilege  of  running  lumber 
train  was  liable  when  its  conductor  was  injured  in  a  derailment 
caused  by  defective  bridge.     Hamilton  v.  Louisiana  &  N.  W.  R. 
Co.  (La.),  p.  506.  vol.  43  (20  R  R  R). 
Servants  ojf  lessee  railroad  are  not  employees  of  lessor  railroad  for 
the  purpose  of  accepting  service;  and  service  of  summons  on  an 
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ag^ent  of  the  lessee  is  not  Service  against  the  lessor.  Chicago,  B. 
&  Q.  R.  Co.  V.  Weber  (111.),  p.  34,  vol.  42  (19  R  R  R). 

Servants  of  railroad  operatinf?  its  cars  on  the  tracks  of  another 
under  a  traffic  contract  between  the  companies  are  entitled  to  re- 
cover from  the  road  owning  the  tracks  for  injuries  resulting  from 
any  ne^lij^ence  on  its  part  or  on  the  part  of  its  employees.  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Vandenberg  (Ind.),  p.  740,  vol. 
40  (17  R  R  R). 

Service  of  process  where  foreign  and  domestic  company  operate 
roads  together.  Buie  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Tex.),  p. 
556,  vol.  25  (2  R  R  R). 

Sufficiency  of  verdict  against  lessor  and  lessee  for  injury  to  pas- 
senger. West  Chicago  St.  Ry.  Co.  v.  Home  (111.),  p.  582,  vol.  28 
(5  R  R  R). 

Upper  story  of  building  did  not  fall  within  clause  of  constitution, 
requiring  corporation  to  dispose  of  land  within  ten  years,  if  not 
in  use  according  to  purposes  of  charter.  State  v.  New  Orleans 
Warehouse  Co.  (La.),  p.  334,  vol.  30  (7  R  R  R). 

Validity  of  contract  between  certain  Georgia  railway  companies 
KrantiuR  one  company  right  to   use   track  of  another  company. 

.  Georgia  R.  &  Banking  Co.  v.  Maddox  (Ga.),  p.  566,  vol.  "Ss  (5 
R  R  R). 

Where  declaration  alleged  that  defendant  company  was  in  posses- 
sion of  the  road  and  operating  it,  and  plea  of  not  Ruilty  was  filed, 
it  was  impliedly  conceded  by  the  pleadings,  that  defendant  com- 
pany was  a  corporation  and  was  operating  the  road  mentioned 
in  the  declaration,  and  that  those  in  charge  of  trains  thereon 
were  its  servants,  Chicago  &  E.  I.  R.  Co.  v.  Schmitz  (111.),  p- 
214,  vol.  41  (18  R  R  R). 

LEGAL  CONCLUSIONS. 

See  NEGLIGENCE;  RIGHT  OF  WAY. 

LEGAL  HOLIDAYS. 

See  CARRIERS  OF  LIVE  STOCK. 

LEGISLATIVE  AUTHORITY. 

See  INJURIES  TO  PROPERTY;  NUISANCES. 
LEX  LOCI. 

See  BILLS  OF  LADING;  CARRIERS;  EMPLOYERS'  LIA- 
BILITY ACTS;  MASTER  AND  SERVANT;  TORTS. 

LIBEL. 

See  MASTER  AND  SERVANT;  TICKETS  AND  FARES. 

Tickets  in  possession  of  discharged  conductor,  question  for  jury 
whether  publication  to  prevent  their  u«e  is  libelous.  Sheftall  v. 
Central  of  Georgia  Ry.  (Zo.  (Ga.),  p.  209,  vol.  40  (17  R  R  R). 

Tickets  in  possession  of  discharged  conductor,  test  as  to  whether 
publication  to  prevent  their  use  is  libelous.  Sheftall  v.  Central  of 
Georgia  Ry.  Co.  (Ga.),  p.  209,  vol.  40  (17  R  R  R). 

LICENSEES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  GOODS; 
CHILDREN;  FIRES  SET  BY  LOCOMOTIVES;  INDE- 
PENDENT CONTRACTORS;  LEASES  AND  RUNNING 
POWERS;  NEGLIGENCE;  STATIONS  AND  DEPOTS; 
STOCK,  INJURIES  TO;  TRESPASSERS. 

Allegation  that  deceased  was  "lawfully"  on  defendant's  car  a  mere 
legal  conclusion.  State  v.  Western  Maryland  R.  Co.  (Md.),  p. 
759,  vol.  32  (9  R  R  R). 

Assumption  of  risk  by  licensee  of  danger  of  coming  in  contact  with 
wires  or  other  stationary  appliances  in  railroad  yard.  Atchison, 
etc.,  Ry.  Co.  v.  Fuller  (Kan.),  p.  620,  vol.  43  (20  R  R  R). 
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Care  due  employee  of  subcontractor,  while  he  was  working  on  ele- 
vated railway  structure,  to  prevent  his  bein^:  injured  by  exposure 
to  unusual  dangers,  not  known  to  him,  that  might  be  caused  by 
the  negligent  running  of  defendant's  surface  cars.  Wagner  v. 
Boston  Elevated  Ry.  Co.  j[Mass.),  p.  187,  vol.  42  (19  R  R  R). 

Care  due  from  railroad  to  pedestrian  using  path  across  its  yards. 
Atchison,  etc.,  Ry.  Co.  v.  Fuller  (Kan.),  p.  620,  vol.  43  (?0 
R  R  R). 

Care  due  from  railroad  to  teamsters  rightfully  in  its  yards.  Hickey 
V.  Rio  Grande  Western  Ry.  Co.  (Utah),  p.  318,  vol.  43  (20  R 
R  R). 

Care  due  from  trainmen.  Sentell  v.  Southern  Ry.  (S.  Car.),  p.  161, 
vol.  38  (15  R  R  R). 

Contributory  Negligence. 

Alighting  from  moving  train,  question  for  the  jury.  Bishop  v. 
Illinois  Cent.  R.  Co.  (Ky.),  p.  328,  vol.  34  (11  R  R  R). 

Care  required  of  licensee  walking  on  railroad  track.  King  v, 
Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  875,  vol.  26  (3  R  R  R). 

Contributory  negligence  no  defense  where  negligence  after  dis- 
covering plaintiff's  peril.  Law  v.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  (Tex.),  p.  582.  vol.  25  (2  R  R  R). 

Degree  of  care  required  of  licensee  for  his  own  protection. 
Louisville  &  N.  R.  Co.  v.  Smith  (Ky.),  p.  148,  vol.  41  (18 
R  R  R). 
Employee  of  grain  shipper  superintending  loading  injured  by  rea- 
son of  his  contributory  negligence  in  stepping  between  cars. 
Chicago  &  E.  R.  Co.  v.  Shaw  (C.  C.  A.),  p.  333,  vol.  27  (4 
R  R  R).         • 

Employee  of  subcontractor,  thrown  from  platform  by  trolly  pole 
of  surface  car,  was  not  guilty  of  contributory  negligence,  as 
matter  of  law,  his  place  to  work  on  elevated  railway  structure 
having  been  furnished  him  by  his  employer.  Wagner  v.  Bos- 
ton Elevated  Ry.  Co.  (Mass.),  p.  187,  vol.  42  (19  R  R  R). 

Of  employee  of  owner  of  side  track,  in  backing  engine  upon 
railroad  track,  when  he  knew  a  passenger  train  was  due,  pre- 
cluded recoverv  for  his  death.  Risque's  Adm'r  v.  Chesapeake 
&  O.  Ry.  Co.  (Va.),  p.  306,  vol.  43   (20  R  R  R). 

Of  licensee  on  track,  question  for  jury.  Law  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  (Tex.),  p.  582,  vol.  25  (2  R  R  R). 

Of  shipper,  injured  by  falling  into  ditch  on  carrier's'  premises, 
was  question  for  jury.  Southern  Ry.  Co.  in  Kentucky  v.  God- 
dard  (Ky.),  p.  116,  vol.  42  (19  R  R  R). 

Person  accompanying  shipment  of  cattle  killed  by  train  in  yard, 
question  for  jury.  Elgin,  J.  &  E.  Ry.  Co.  v.  Thomas  (111.),  p. 
356.  vol.  40  (17  R  R  R). 

Person  in  railroad  yard  on  invitation  of  railroad  is  not  relieved 
from  exercising  reasonable  degree  of  care  to  avoid  injury. 
Colorado  &  S.  Ry.  Co.  v.  Sonne  (Colo.),  p.  727,  vol.  41  (18 
R  R  R). 

Question  for  jury  in  action  for  killing  of  deceased  at  point  habitu- 
ally used  for  crossing  by  public.  Bullard  v.  Southern  Ry.  C^o. 
(Ga.).  p.  606.  vol.  29  (6  R  R  R). 

Question  of  contributory  negligence  of  person  killed  while  walk- 
ing on  track  not  affected  by  custom  of  public  to  use  track  as 
foot-oath.  Louisville  &  N.  R.  Co.  v.  McClish  (C.  C.  A.),  p. 
942,  vol.  26  (3  R  R  R). 

Servant  of  one  who  had  contracted  to  do  certain  work  in  power 
house  of  electric  company  had  the  right  to  assume  that  the 
insulation  of  wires  was  sufficient,  and  was  not  guilty  of  con- 
tributory negligence.  Ryan  v.  St.  Louis  Transit  Co.  (Mo.), 
p.  775,  vol.  41  (18  R  R  R). 
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Shipper,  enf^aged  in  loadin;^  horses  on  car,  is  bound,  in  f^oing 
about  the  premises  of  the  railroad,  to  use  ordinary  care  for  his 
own  safetv,  but  need  not  anticipate  dan{?er.  Southern  Ry.  Co. 
in  Kentucky  v.  Goddard  (Ky.),  p.  116,  vol.  42  (19  R  R  R). 

Sufficiency  of  evidence  of  such  wanton  and  gross  negli^irence  as 
will  fender  unavailable  a  plea  of  contributory  negligence,  in 
action  for  killing  a  person  on  track  in  railroad  yard.  Kiifg  v. 
Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  875,  vol.  26  (3  R  R  R). 

Walking  on  defective  railroad  bridge  at  night.  McConkey  r. 
Oregon  R.  &  Nav.  Co.  (Wash.),  p.  267,  vol.  35  (12  R  R  R). 

Walking  on  track  without  exercising  ordinary  vigilance  precludes 
recovery  if  trainmen  did  not  actually  know  of  her  presence. 
Batchelder  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  545,  vol.  34  (11 
R  R  R). 

Walking  on  track  without  necessity.  Gulf,  etc.,  Ry.  Co.  r.  Mat- 
thews (Tex.),  p.  573,  vol.  43  (20  R  R  R). 

Degree  of  Care. 

Care  due  bystander  assisting  passenger  at  conductor's  request. 
Bishop  V.  Illinois  Cent.  R.  Co.  (Ky.),  p.  328,  vol.  34  (11  R  R  R). 

Care  due  employee  of  contractor  while  on  work  train.  Lovett  v. 
Gulf,  etc.,  Ry.  Co.  (Tex.),  p.  339,  vol.  34  (11  R  R  R). 

Care  due  from  company  to  licensees  on  track.  Schreiner  v.  Great 
Northern  Ry.  Co.. (Minn.),  p.  243,  vol.  27  (4  R  R  R). 

Care  due  from  electric  company  to  employee  of  one  who  had 
contracted  to  do  work  in  power  house,  in  insulating  electnc 
wires,  instruction  was  sufficiently  favorable  to  defendant.  Ryan 
V.  St.  Louis  Transit  Co.  (Mo.),  p.  775,  vol.  41  (18  R  R  R). 

Care  due  in  switching  cars  to  persons  on  or  about  track  engaged 
in  unloading  them.  Kansas  City  Southern  Ry.  Co.  v.  Moles 
(C.  C.  A.),  p.  22,  vol.  31  (8  R  R  R). 

Care  due  licensees  on  depot  premises.  Means  v.  Southern  Cali- 
fornia Ry.  Co.  (Cal.),  p.  411,  vol.  36  (13  R  R  R). 

Care  due  licensees  on  railroad  tracks.  Williamson  v.  Southern 
Ry.  Co.  (Va.),  p.  492,  vol.  41  (18  R  R  R). 

Care  due  mere  licensee  on  railroad  premises  for  his  own  pleas- 
ure. Dalin  v.  Worcester  Consol.  St.  Ry.  Co.  (Mass.),  p.  476, 
vol.  39  (16  R  R  R). 

Care  due  person  allowed  to  ride  gratuitously  in  caboose  of  work 
train.  Pennsylvania  Co.  v.  Coyer  (Ind.),  p.  218,  vol.  38  (U 
R  R  R). 

Care  due  person  at  point  habitually  used  by  many  people,  with 
the  knowledge  and  without  the  disapproval  of  the  railroad 
company.  Bullard  v.  Southern  Ry.  Co.  (Ga.),  p.  606,  vol.  29 
(6  R  R  R). 

Care  due  person  at  station  on  business  with  prospective  passen- 
ger. Klugherz  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  p. 
339,  vol.  32  (9  R  R  R). 

Care  due  person  in  railroad  yards  on  lawful  business.  Colorado 
&  S.  Ry.  Co.  V.  Sonne  (Colo.),  p.  727,  vol.  41  (18  R  R  R). 

Care  due  to  prevent  injuries  to,  on  depot  premises,  from  explo- 
sion of  sulohuric  acid.  Means  v.  Southern  California  Ry.  Co. 
(Cal.),  p.  411,  vol.  36  (13  R  R  R). 

Care  required  of  owner  of  elevator  on  railroad  right  of  way,  who 
is  a  licensee,  in  loading  cars,  so  as  to  avoid  interfering  with 
railroad  operation.  Chicago,  B.  &  Q.  R.  Co.  v.  Giffen  (Neb.\ 
p.  345,  vol.  32  (9  R  R  R). 

Degree  of  care  due  licensee,  for  whose  use  a  car  has  been  placed 
on  a  side  track,  in  making  up  a  train,  so  as  to  avoid  a  colli- 
sion. Louisville  &  N.  R.  Co.  v.  Smith  (Ky.),  p.  148,  vol.  41 
(18  R  R  R). 

Degree  of  care  due  licensees  on  track.  Law  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  (Tex.),  p.  582,  vol.  25  (2  R  R  R). 
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Duty  of  company  to  employee  usinjj  hand  car  as  licensee.    Cleve- 
land, A.  &  C.  Ry.  Co.  V.  Workman  (Ohio),  p.  551,  vol.  27  (4 
R  R  R). 
Duty  to  licensees  on  freight  train.    Peake  v.  Louisville  &  N.  R. 

Co.  (Ky.),  p.  7,  vol.  25  (2  R  R  R). 
Duty  to  persons  walking  on  track  used  as  foot-path.     Haltiwan- 
ger  V.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  p.  883,  vol.  26  (3 
R  R  R). 
Greater  care  due  licensee  than  trespasser.     Boggero  v.  Southern 

Ry.  Co.  (S.  Car.),  p.  376,  vol.  27  (4  R  R  R). 
Not  liable,  on  account  of  mere  passive  negligence,  for  injury  to 
licensee  from  explosion  of  sulphuric  acid  tank  on  depot  prem- 
ises.    Means  v.  Southern  California  Ry.  Co.  (Cal.),  p.  411,  vol. 
36  (13  R  R  R). 
Person  doing  business  at   railroad  station   entitled  to  same   ac- 
commodation as  a  passenger.    Smoak  v.  Savannah,  etc.,  R.  Co. 
(S.  Car.),  p.  240,  vol.  30  (7  R  R  R). 
Right  of  licensees  having  implied  invitation   to  use  opening  of 
train  as  passage  way  to  notice  of  closing  of  space.     Furey  v. 
New   York   Cent.   &   H.   R.    R.   Co.    (N.  J.),   p.   1,   vol.   26    (2 
R  R  R). 
Same  care  due  licensees  and  passengers  in  unloading  baggage  at 
depot.    Holcombe  v.  Southern  Ry.  Co.  (S.  Car.),  p.  482,  vol.  31 
(8  R  R  R). 
Where  contract  between  electric  company  and  another  required 
the  latter's  servants  to  work  in  the  former's  power  house,  such 
company  was  bound  to  keep  wires  near  where  such  employees 
were   required   to  work  so   insulated   and   protected  as   to   be 
safe.     Ryan  v,  St.  Louis  Transit  Co.  (Mo.),  p.  775,  vol.  41  (18 
R  R  R). 
Duty   of   carrier  to   notify   shipper   of   danger   from   ditch   on   its 
premises.     Southern  Ry.  Co.  in  Kentucky  v.   Goddard   (Ky.),  p. 
116,  vol.  42  (9  R  R  R). 
Duty  of  trainmen  to  lookout  for.    Sentell  v.  Southern  Ry.  (S.  Car.), 

p.  161,  vol.  38  (15  R  R  R). 
Duty  to  keep  railroad  bridge  in  repair  for  use  of.     McConkey  v, 

Oregon  R.  &  Nav.  Co.  (Wash.),  p.  267,  vol.  35  (12  R  R  R). 
Duty  to  know  that  licensee  is  on  train.    Central  of  Georgia  Ry.  Co. 

V,  Duffy  (Ga.),  p.  660,  vol.  29  (6  R  R  R). 
Duty  to  maintain  railing  where  right  of  way  over  path  has  been 
acquired  by  prescription.     Baldwin  «/.  Boston  &  M.  R.  R.  (Mass.), 
p.  607,  vol.  25  (2  R  R  R). 
Duty  to  warn   licensees  of  unusual   dangers.     Wagner  v.    Boston 

Elevated  Ry.  Ca  (Mass.),  p.  187,  vol.  42  (19  R  R  R). 
Error  in  instruction  authorizing  recovery  on  proof  of  facts  al- 
leged, where  mere  negligence  was  charged,  not  cured  by  in- 
struction, given  at  instance  of  defendant,  requiring  proof  of  wan- 
ton or  willful  injury.  Illinois  Cent.  R.  Co.  v.  Eicher  (111.),  p. 
226.  vol.  32  (9  R  R  R). 

Evidenpe. 

Testimony  of  defendant's  general  manager  that  defendant  had 
never  consented  to  use  of  track  in  city  as  passway  by  person 
other  than  those  having  business  with  the  company  on  its  right 
of  way,  etc.,  was  inadmissible,  where  company  had  knowingly 
permitted  public  to  so  use  tracks.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Matthews  (Tex.),  p.  493,  vol.  42  (19  R  R  R). 
Failure  to  fence  could  not  be  held  to  be  proximate  cause  where 

injury  to  licensee  was   result  of  his   being  pushed  on   track  by 

cow.     Schreiner  v.  Great  Northern  Ry.  Co.   (Minn.),  p.  243,  vol. 

27  (4  R  R  R). 
Injury   to   railroad  company's   employee   repairing  cars   in    switch 

company's  yard,  liability  of  latter  where  its  employees  failed  to 
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use  ordinary  care  to  discover  car  repairer's  presence,  and  the 
latter  was  guilty  of  contributory  negligence  in  not  placing  the 
warning  signals  in  a  more  conspicuous  place.  Kentucky  &  I. 
Bridge  R.  Co.  v,  Snydor  (Ky.),  p.  520,  vol.  40  (17  R  R  R). 

Insufficiency  of  evidence  of  negligence  where  employee  of  con- 
tractor was  thrown  from  work  train.  Lovett  v.  Gulf,  etc.,  Ry. 
Co.  (Tex.),  p.  339,  vol.  34  (11  R  R  R). 

It  appearing  that  conductor  ordering  newsboy  from  moving  street 
car  did  not  intend  to  injure  him,  his  conduct  was  negligent,  but 
not  wrongful.  Indianapolis  St.  Ry.  Co.  v,  Hockett  (Ind.),  p. 
787,  vol.  30  (7  R  R  R). 

Liability  for  iniury  to  husband  on  board  to  assist  his  wife,  caused 
by  being  thrown  from  platform  where  he  was  forced  to  remain 
by  conductor.  Great  Northern  R.  Co.  v.  Bruyere  (C.  C.  A.),  p. 
141,  vol.  27  (4  R  R  R). 

Liability  for  injury  to  licensee  as  affected  by  fact  that  his  employer 
had  been  notified  by  company  to  withdraw  him.  Central  of 
Georgia  Ry.  Co.  v.  Duffy  (Ga.),  p.  660,  vol.  29  (6  R  R  R). 

Liability  for  injury  to  licensee  caused  by  failure  to  light  platform 
in  freight  yard.  Hathaway  v.  New  YorK,  N.  H.  &  H.  R.  Co. 
(Mass.),  p.  478,  vol.  28  (5  R  R  R). 

Liability  iPor  injury  to  licensee  caused  by  failure  to  perform  as- 
sumed duty.  O'Leary  v.  Erie  R.  Co.  (N.  Y.),  p.  229,  vol.  27  (4 
R  R  R).  .        . 

Liability  for  injury  to  licensee  invited  to  alight  from  rapidly  mov- 
ing train  where  danger  obvious.  Peake  v.  Louisville  &  N.  R.  Co. 
(Ky.),  p.  7,  vol.  25  (2  R  R  R).  ' 

Liability  for  injury  to  licensee  on  track  caused  by  its  negligent 
construction.  Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Bryant  (Tex.),  p.  952, 
vol.  24  (1  R  R  R). 

Liability  for  injury  to  licensee  on  train  as  affected  by  ignorance 
on  part  of  trainmen  of  his  presence.  Central  of  Georgia  Ry.  Co. 
V,  Duffy  (Ga.),  p.  660,  vol.  29  (6  R  R  R). 

Liability  for  injury  to  newsboy  ordered  from  moving  street  car. 
Indianapolis  St.  Ry.  Co.  v,  Hockett  (Ind.),  p.  787,  vol.  30  (7 
R  R  R). 

Liability  for  injury  to  person  on  freight  train  with  consent  of  con- 
ductor. Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Cox  (Ohio),  p.  939, 
vol.  26  (3  R  R  R). 

Liability  for  injury  to  person  riding  on  hand  car  by  invitation  of 
section  foreman,  caused  by  negligence  in  running  round  curve 
without  signal.  Rathbone  v.  Oregon  R.  Co.  (Ore.),  p.  511,  vol. 
24  (1  R  R  R).. 

Liability  for  killing  of  boy  making  a  short  cut  to  circus  showing 
in  railroad  yard.  Clark  v.  Northern  Pac.  Ry.  Co.  (Wash.),  P- 
755,  vol.  27  (4  R  R  R). 

Light  on  engine,  failure  to  have  was  not  negligence  with  respect 
to  mere  licensee  using  tracks  as  foot-path.  Williamson  v.  South- 
ern Ry.  Co.  (Va.),  p.  492,  vol.  41  (18  R  R  R). 

Lookouts,  duty  of  servants  of  switch  company  with  respect  to  car 
repairer  employed  by  railroad  company  to  repair  cars  in  switch 
company's  yard.  Kentucky  &  I.  Bridge  R.  Co.  v,  Snydor  (Ky.), 
p.  520,  vol.  40  (17  R  R  R). 

Lookouts,  duty  to  have  on  cars  backing  over  depot  grounds,  to 
prevent  injuries  to  licensees.  Willis  v,  Vicksburg,  S.  &  P.  R}'- 
(La.),  p.  590.  vol.  39   (16  R   R   R). 

Negligence  and  contributory  negligence,  questions  for  jury  in  ac- 
tion for  injuries  to  licensees  sustained  while  unloading  car.  Bell 
V.  Southern  Ry.  Co.  (Miss.),  p.  67,  vol.  24  (1  R  R  R). 

•  Negligence  concurring  with  erroneous  conduct  induced  by  fear. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Bryant  (Tex.),  p.  952,  vol.  24  (1 
R  R  R). 
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NeRliRence  in  failing  to  set  brakes  on  car  which  escaped  and  ran 
into  shipper's  employee,  while   he  was   pushing  another   car  to 
unloading  point,    Pratt  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.), 
p.  235,  vol.  37  (14  R  R  R). 
Negligence  was  question  for  jury  where  person  accompanying  ship- 
ment of  cattle  was  killed  by  train  in  yard  of  connecting  carrier. 
Elgin,  J.  &  E.  Ry.  Co.  v.  Thomas  (III),  p.  356,  vol.  40  (17  R  R  R). 
Presumption  of  negligence,  from  fact  that  licensee  was  killed  by 
cars  being  backed  over  depot  grounds  without  a  lookout  upon 
them,  was.  not  rebutted.    Willis  v.  Vicksburg,  S.  &  P.  Ry.  (La.), 
p.  590,  vol.  39  (16  R  R  R). 
Priifia  facie  evidence  of  aegligence  shown  by  fact  that  licensee  was 
killed  by  reason  of  cars  being  backed  over  depot  grounds  without 
a  lookout  upon  them.    Willis  v.  Vicksburg,  S.  &  P.  Ry.  (La.),  p. 
590,  vol.  39  (16  R  R  R). 
Proximate  cause  where  boy  ordered  from  moving  car  was  injured 
while  alighting.     Indianapolis  St.  Ry.  Co.  v.  Hockett   (Ind.),  p. 
787.  vol.  30  (7  R  R  R). 
Question  for  jury  whether  conductor  knew  for  what  purpose  person 
assisting  passenger  boarded   train.     Bishop  v.    Illinois   Cent.   R. 
Co.  (Ky.),  p.  328,  vol.  34  (11  R  R  R). 
Question  for  jury  whether  it  was  safe  for  boy  to  alight  from  street 
car  moving  at  rate  of  five  miles  an  hour.     Indianapolis  St.   Ry. 
Co.  V.  Hockett  (Ind.),  p.  787,  vol.  30  (7  R  R  R). 
Railroad  liable  for  backing  engine  and  tender,  without  a  lookout, 
against  licensee  on  depot  grounds.     Willis  v.  Vicksburg,  S.  &  P. 
Ry.  (La.),  p.  590,  vol.  39  (16  R  R  R). 
Railroad  merely  suffering  boys  to  play  games  on  part  of  its  prem- 
ises not  liable  for  injury  to  one   of  them   from  caving  of  em- 
bankment.   Ann  Arbor  R.  Co.  v.  Kinz  (Ohio),  p.  404,  vol.  30  (7 
R  R  R). 
Railroad  owes  to  trespassers  and  licensees  no  duty  of  providing 
safe  appliances.     Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.), 
p.  616,  vol.  35  (12  R  R  R). 
Railroad's  negligence  a  question  for  jury  where  employee  of  owner 
of  elevator  was   injured  by  switching  operations   while   loading 
cars.     Chicago,  B.  &  Q.  R.  Co.  v,  GiflFen  (Neb.),  p.  345,  vol.  32 
(9  R  R  R). 
Right  of  licensees  to  protection  of  ordinances  regulating  speed  at 
crossing.    Gulf,  etc.,  Ry.  Co.  v,  Matthews  (Tex.),  p.  580,  vol.  24 
(1  R  R  R). 
Special  finding  as  to  when  conductor  ordered  newsboy  from  street 
car  and  general  verdict  for  plaintiflF  not  inconsistent,  since  it  was 
not  found  that  he  heard  or  could  have  heard  the  command.     In- 
dianapolis St.  Ry.  Co.  V.  Hockett  (Ind.),  p.  787,  vol.  30  (7  R  R-R). 
Speed  of  train,  question  for  jury.     Bishop  v.  Illinois  Cent.  R.  Co. 

(Ky.).  p.  328,  vol.  34  (11  R  R  R). 
Sufificiency  of  complaint,  in  action  for  injury,  from  sudden  starting 
of  car,  to  shipper  on  car  to  deliver  calf.     State  v.  Western  Mary- 
land R.  Co.  (Md.).  p.  759,  vol.  32  (9  R  R  R). 
Sufficiency  of  evidence  of  negligence  where  person  carrying  meals 
to  mail  clerk  was  injured  by  falling  over  skid  on  platform.     Illi- 
nois Cent.  R.  Co.  v.  Hopkins  (111.),  o.  3,  vol.  30  (7  R  R  R). 
Waiver   of   rule    prohibiting   employees    of    construction    company 
from  riding  on  work  trains,  what  does,  and  does  not  constitute. 
Pennsylvania  Co.  v.  Coyer  (Ind.),  p.  218,  vol.  38  (15  R  R  R). 
Where   carrier  maintains  a  ditch   on  its  premises,   about   or   near 
which  a  shipper,  who  has  no  knowledge  of  its  presence,  might 
have  occasion   to  go  in   loading  his   stock  at   night,   and   negli- 
gently fails  to  guard  the  ditch,  it  is  liable  for  damages  to  the 
shipper  who  is  injured  thereby.     Southern  Ry.  Co.  in  Kehtucky 
V.  Goddard  (Ky.).  p.  116,  vol.  42  (19  R  R  R). 
Where  railroad  furnished  defective  cars  to  employer  61  deceased 
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for  use  upon  such  employer's  side  track,  it  was  the  latter's  duty 
to  inspect  them,  and  the  railroad  was  not  liable  for  the  em- 
ployee's death  caused  by  defects  in  the  cars.  Risque's  Adm'r  v. 
Chesapeake  &  O.  Ry.  Co.  (Va.),  p.  306,  vol.  43  (20  R  R  R). 

Where  servant  of  one  who  had  contracted  to  do  certain  work  in 
an  electric  power  house  was  killed  by  a  shock  of  electricity, 
caused  by  an  iron  pipe,  which  he  was  fitting,  or  by  his  wrench 
coming  in  contact  with  an  insufficiently  insulated  wire,  the  want 
of  proper  insulation  was  the  proximate  cause  of  his  death.  Ryan 
V.  St.  Louis  Transit  Co.  (Mo.),  p.  775,  vol.  41  (18  R  R  R). 

Whether  ditch,  causing  injury  to  shipper,  made  railroad  premises 
dangerous,  and  whether  railroad  was  negligent  in  failing  to  guard 
it,  was  question  for  jury.  Southern  Ry.  Co.  in  Kentucky  r. 
Goddard  (Ky.),  p.  116,  vol.  42  (19  R  R  R). 

Whether  employee  of  subcontractor  at  work  on  elevated  railway 
structure  assumed  the  risk  of  being  thrown  from  platform  by 
trolly  pole  of  car,  as  it  passed  under  the  platform,  was  question 
for  jury.  Wagner  v.  Bo§ton  Elevated  Ry.  Co.  (Mass.),  p.  187, 
vol.  42  (19  R  R  R). 

Who  Arc. 

Bare  licensee  on  railroad  track,  insufficiency  of  evidence  to  show 
that  plaintiff  was  other  than.  Williamson  v.  Southern  Ry.  Co. 
(Va.),  p.  492.  vol.  41  (18  R  R  R). 

Child  on  track  was  not  a  licensee.  Goodman's  Adm'r  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  p.  693,  vol.  33  (10  R  R  R). 

Continued  use  of  railroad  track  as  footway  does  not  make  the 
users  licensees,  where  repeated  protests  and  warnings  by  com- 
pany were  given.  Denver  &  R.  G.  R.  Co.  v.  Buffehr  (Colo.), 
p.  762,  vol.  27  (4  R  R  R). 

Custom  to  use  track  as  footpath.  Gulf,  etc.,  Ry.  Co.  v.  Mat- 
thews (Tex.),  p.  581,  vol.  24  (1  R  R  R). 

Employee  of  subcontractor  working  on  elevated  railway  struc- 
ture. Wagner  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p,  187,  vol. 
42  (19  R  R  R). 

Habitual  use  of  track  in  passing  from  one  point  to  another, 
without  express  or  implied  permission.  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Shiflet  (Tex.),  p.  373,  vol.  40  (17  R  R  R). 

Implied  permission  to  use  tracks  in  passing  from  one  point  to 
another.  St.  Louis  Southwestern  Ry.  Co.  of  Texas  zf.  Shiflet 
(Tex.),  p.  373,  vol.  40  (17  R  R  R). 

Invitation  to  use  tracks  within  switch  limits  not  implied  from 
fact  that  they  are  ballasted  to  prevent  injuries  to  employees; 
and  persons  walking  upon  them  without  objection  from  rail- 
road company  are  mere  licensees.  Illinois  Cent.  R.  Co.  v. 
Eicher  (111.),  p.  226,  vol.  32  (9  R  R  R). 

Mere  acquiescence  in  use  of  track  by  pedestrians  does  not  create 
a  license.  Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'x  (Ky.),  p- 
342,  vol.  34  (11  R  R  R). 

Mere  acquiescence  in  use  of  track  by  public  does  not  constitute 
a  license.  Wilmurth  v,  Illinois  Cent.  R.  Co.  (Ky.),  p.  762,  vol. 
31  (8  R  R  R). 

Messenger  boy  employed  by  railroad  a  mere  licensee,  riding  at 
his  own  risk,  when  on  step  of  car  in  freight  yard,  where  he 
had  no  business,  although  riding  with  tacit  consent  of  rail- 
road. St.  Louis,  S.  Ry.  Co.  of  Texas  v.  Spivey  (Tex.),  p.  697, 
vol.  33  (10  R  R  R). 

Newsboys  on  street  cars.  Indianapolis  St.  Ry.  Co.  v.  Hockett 
(Ind.),  p.  787,  vol.  30  (7  R  R  R). 

No  duty  owed  to  person  who  goes  to  station,  at  night,  after 
station  has  been  closed  and  lights  turned  out,  to  find  her  hus- 
batid,  who,  she  supposed,  was  there  on  business,  with  respect 
to  condition  of  platform.  Sullivan  v.  Minneapolis,  etc.,  Ry. 
Co.  (t  vo  cases)   (Minn.),  p.  725,  vol.  34  (11  R  R  R). 
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Passenger  when  he  fell  down  a  stairway  in  the  depot  buildinfj:, 
after  he  had  alig^hted  from  train,  was  a  mere  licensee,  to  whom 
the  carrier  did  not  owe  the  duty  of  keeping  the  depot  doors 
closed,  but  only  of  keeping  the  way  free  from  dangers.  Quantz 
V.  Southern  Ry.  Co.  (N.  Car.),  p.  259,  vol.  38  (15  R  R  R). 

Person  accompanying  passenger.  Houston  &  T.  C.  R.  Co.  v, 
Phillio  (Tex.),  p.  277,  vol.  28  (5  R  R  R). 

Persons  walking  near  tracks  in  switch  yards,  where  warnings  are 
posted,  are  not.  Koegel  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p. 
358.  vol.  34  (11  R  R  R). 

Person  carrying  meals  to  mail  clerks.  Illinois  Cent.  R.  Co.  v. 
Hopkins  (111,),  p.  3,  vol.  30  (7  R  R  R). 

Person  crossing  track  in  alley.  Booth  v.  Union  Terminal  Ry. 
Co.  (Iowa),  p.  768,  vol.  37  (14  R  R  R). 

Person  sitting  on  end  of  cross-tie,  with  his  feet  ix^  path,  used  for 
many  years  without  objection,  question  for  jury.  Sentell  v. 
Southern  Ry.  (S.  Car.),  p.  161,  vol.  38  (15  R  R  R). 

Person  walking  on  track  within  city  limits  was  a  licensee.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Matthews  (Tex.),  p.  493,  vol.  42  (19 
R  R  R). 

Presumption  as  to  authority  of  trainmen  to  grant  permission  to 
persons  to  use  track  as  pathway.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Shiflet  (Tex.),  p.  373,  vol.  40  (17  R  R  R). 

Presumption  of  right  to  ride  not  created  by  fact  that  person  is 
on  train.  Pennsylvania  Co.  v.  Coyer  (Ind.),  p.  218,  vol.  38  (15 
R  R  R). 

Question  for  jury  whether  prospective  passenger  walking  on 
bridge  was  a  trespasser  or  licensee.  Chicago  Terminal  Trans- 
fer Co.  V.  Graus  (111.),  p.  704,  vol.  28  (5  R  R  R). 

Removal  of  fence  between  railroads  tenements  and  its  car  barn 

did  not  constitute  an  invitation  or  permission  to  its   tenants 

to  use  the  roof  of  the  barn  outside  of  the  original  enclosure 

of  the  barn.     Dalin  v,  Worcester  Consol.  St.  Ry.  Co.   (Mass.), 

p.  476,  vol.  39  (16  R  R  R). 

Riding  in  caboose  of  work  train,  burden  of  proving  right  to  ride 
and  that  care  was  due  from  company.  Pennsylvania  Co.  v. 
Coyer  (Ind.),  p.  218,  vol.  38  (15  R  R  R). 

Right  to  walk  on  track  as  affected  by  ordinance  making  it  a 
misdemeanor  to  trespass  on  premises  of  another.  Gulf,  etc., 
Ry.  (:©.  V.  Matthews  (Tex.),  p.  580,  vol.  24  (1  R  R  R). 

Supposition  of  assent  to  use  of  space  between  tracks  as  a  foot- 
path rebutted  by  the  fact  that  walks  are  provided  by  the 
railroad.  Wagner  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p. 
789,  vol.  34  (11  R  R  R). 

That  railroad  does  not  prosecute  persons  walking  upon  its  track 
between  crossings  and  stations,  in  violation  of  Me.  Rev.  St., 
c.  52,  §  77,  does  not  authorize  persons  to  use  its  tracks.  Copp 
V.  Maine  Cent.  R.  Co.  (Me.),  p.  199,  vol.  42  (19  R  R  R). 

Use  of  space  between  tracks  by  the  public.  Wagner  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  p.  789,  vol.  34  (11  R  R  R). 

Where  railroad  was  delivering  cars  to  be  unloaded  to  consignee's 
men,  and  was  permitting  all  proper  uses  of  track,  it  was  under 
no  special  duty  *  to  one  of  the  men  while  he  was  not  at  work. 
Texas  &  N.  O.  Ry.  Co.  v.  McDonald  (Tex.),  p.  503,  vol.  42  (19 
R  R  R). 

Where  right  of  way  on  which  plaintiffs  decedent  was  killed  was 
not  on  or  parallel  to  an  adjoining  street,  but  was  entirely 
inclosed  to  prevent  its  use  by  the  public,  its  use  by  the  public 
in  sometimes  passing  that  way  did  not  amount  to  a  license. 
Louisville  &  N.  R.  Co.  v.  Redmon's  Adm'x  (Ky.),  p.  737,  vol. 
41  (18  R  R  R). 

Who  arc  mere  licensees  on  depot  premises.  Means  v.  Southern 
California  Ry.  Co.  (Cal.),  p.  411,  vol.  36  (13  R  R  R). 
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Yards  about  a   passen^j^er  depot  are  a  public  place;    and  one  is 

not  a  trespasser  who  follows  a  pedestrian  beaten  path  in  them 

in   the    attempt   to    get   on    a   train    about    to    leave,    although 

such  path  is  some  feet  away  from  the  depot.     Willis  v.  Vicks- 

burK,  S.  &  P.  Ry.  (La.),  p.  590,  vol.  39  (16  R  R  R). 

Willful  or  reckless  misconduct  not  shown  where  boy  was  injured 

on    tracks    after   passing:   throuf^h    freig^ht    yard,   and    it   did  not 

appear   that    company    maintained   any   way    across   yard  which 

public  was  invited  to  use.     Byrnes  v.  Boston  &  M.  R.  R.  (Mass.), 

p.  600,  vol.  26  (3  R  R  R). 

LICENSES. 

See  COMMON  CARRIERS;  INTERSTATE  COMMERCE; 
STREET  RAILWAYS;    TAXATION. 

Authority  to 'impose  occupation  tax  on  railroad,  thouf^h  it  is,  for  a 
failure  to  transact  business,  as  provided  by  Virginia  Code  1887, 
§  1200,  in  addition  to  its  common-law  liability,  amenable,  under 
section  1201.  to  a  fine.  Norfolk  &  W.  Ry.  Co.  v.  Suffolk  (Va.), 
p.  440,  vol.  37  (14  R  R  R). 

City  ordinances  imposing  tax  on  railroad  companies  running  cars 
through  city  not  an  interference  with  interstate  commerce 
Nashville,  C.  &  St.  L.  Ry.  v.  Alabama  City  (Ala.),  p.  251,  vol. 
28  (5  R  R  R). 

Liability  of  railroad  company  tp  pay  license  tax  required  of  com- 
l^anies  running  cars  through  municipality  not  affected  by  its 
not  having  an  agent's  office  in  the  city.  Nashville,  C.  &  St.  L. 
Ry.  Co.  V,  Alabama  City  (Ala.),  p.  251,  vol.  28  (5  R  R  R). 

Limitations  may  be  pleaded  to  action  to  enforce  payment  of  license 
fees  by  street  railways,  under  New  Jersey  statute.  Mayor  & 
Aldermen  v.  Jersey  City  &  B.  R.  Co.  (N.  J.),  p.  61,  vol.  37 
(14  R  R  R). 

Reasonableness  of  ordinance  imposing  privilege  tax  for  running 
cars  through  the  city.  Nashville,  C!.  &  St.  L.  Ry.  Co.  v.  Ala- 
bama City  (Ala.),  p.  251,  vol.  28  (5  R  R  R). 

Section  of  town  charter,  providing  for  an  occupation  tax,  as  applied 
to  the  business  of  a  railroad  company,  not  in  conflict  with  con- 
stitutional and  statutory  provisions,  permitting  the  legislature 
to  impose  license  on  any  business  which  cannot  be  reached 
by  ad  valorem  system.  Norfolk  &  W.  Ry.  Co.  v,  Suffolk  (Va.), 
p.  440,  vol.  37  (14  R  R  R). 

LIENS. 

See  BONDS;  CARRIERS;  EMINENT  DOMAIN;  FORE- 
CLOSURE: INSOLVENCY;  LOCAL  ASSESSMENTS; 
RECEIVERS;    RIGHT  OF  WAY. 

Arkansas  Act  March  31,  1899,  providing  for  materialmen's  liens 
not  applicable  to,  contract  executed  prior  to  its  passage.  Choc- 
taw &  M.  R.  Co.  V.  Sullivan  (Ark.),  p.  505,  vol.  26  (3  R  R  R). 

Claim  for  injury  to  property  by  location  of  .tracks  in  street  was  a 
lien  upon  corpus  of  railroad  superior  to  either  prior  or  subse- 
quent mortgage.  Kentucky  &  I.  Bridge  &  R.  Co.  v.  Clemmons 
(Ky.),  p.  155,  vol.  40  (17  R  R  R). 

Comp.  St.  1887,  of  Montana,  div.  5,  §  707,  declaring  that  a  judg- 
ment against  any  railway  corporation  for  any  injury  to  person 
or  property  shall  be  a  lien  superior  to  that  of  any  mortgage  or 
trust  deed,  has  no  application  to  street  railroads.  Daly,  B.  & 
T.  Co.  V.  Great  Falls  St.  Ry.  Co.  (Mont.),  p.  692,  vol.  39  (16 
R  R  R). 

Indorsement  on  copy  of  lien  statement,  stating  that  it  was  served 
on  certain  person,  described  as  station  agent  for  defendant 
railroad,  was  insufficient  to  show  that  it  was  left  at  the  business 
office  of  defendant  corporation,  with  the  agent  in  charge.  Wil- 
liams &  Pearson  v.  Dittenhoefer  (Mo.),  p.  723,  vol.  39  (16  R  R  R). 
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Laborer's  liens  on  railroad  aid  taxes  under  Iowa  Code  not  assign- 
able. Kent  V,  Muscatine,  N.  &  S.  Ry.  Co.  (Iowa),  p.  100,  vol. 
27  (4  R  R  R). 

Mechanic's  lien,  effect  of  conveyance  to  railroad  company  on  right 
to  enforce.  Bates  Mach.  Co.  v.  Trenton  &  N.  B.  R.  Co.  (N.  J.), 
p.  656,  vol.  37  (14  R  R  R). 

Mechanic's  lien,  law  of  Oregon  of  1885  applicable  to  railroads. 
Ban  V,  Columbia  Southern  Ry.  Co.  (C.  C.  A.),  p.  124,  vol.  28  (5 
R  R  R). 

Necessity  of  servant  claiming  laborer's  lien  on  railroad  aid  taxes, 
under  Iowa  Code.  Kent  v,  Muscatine,  N.  &  S.  Ry.  Co.  (Iowa), 
p.  100,  vol.  27  (4  R  R  R). 

One  furnishing  supplies  to  a  railroad  subcontractor  has  no  lien 
therefor  against  the  railroad.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Henry  &  McNeil  (Ark.),  p.  786,  vol.  38  (15  R  R  R). 

One  who  furnishes  material  which  is  used  in  the  construction  of  a 
railroad  has  a  lien  on  the  road  for  the  price,  thereof,  regardless 
of  whether  the  material  was  sold  to  the  railroad  or  to  its  con- 
tractors. Ozark  &  C.  Cent.  Ry.  Co.  v.  Moran,  B.  &  N.  Mfg. 
Co.  (Ark.),  p.  784,  vol.  38  (15  R  R  R). 

Priority.      Flanagan   Bank  v,    Graham    (Ore.),   p.    446,   vol.    29    (6. 
R  R  R). 

Production  and  control  of  electric  power  and  its  adaptation  for 
use  of  trolley  system  a  "manufacturing  purpose."  Bates  Mach. 
Co.  V,  Trenton  &  N.  B.  R.  Co.  (N.  J.),  p.  656,  vol.  37  (14 
R  R  R). 

Receiver  of  company,  whose  line  had  constituted  portion  of  con- 
solidated line,  was  chargeable  with  notice  of  vendor's  lien  on 
property  bought  for  use  of  consolidated  line,  but  subsequently 
removed  to  location  belonging  to  receiver's  company;  and  lien 
holder  was  not  required  to  first  exhaust  the  real  estate  of  the 
associated  lines,  nor  was  the  receiver  entitled  to  replace  it, 
after  it  had  been  used  for  a  number  of  years  since  its  removal. 
Mercantile  Trust  Co.  v.  Chicago,  P.  &  St.  L.  Ry.  Co.  (C.  C.  A.), 
p.  859,  vol.  31  (8  R  R  R);  Mercantile  Trust  Co.  v.  Trustees  of 
Illinois  College  (C.  C.  A.),  p.  859,  vol.  31  (8  R  R  R). 

Right  to  enforce  mechanic's  lien,  under  law  of  Oregon  of  1885 
against  railroad  extension.  Ban  v.  Columbia  Southern  Ry.  Co. 
(C.  C.  A.),  p.  124,  vol.  28  (5  R  R  R). 

Under  Mo.  Rev.  St.  1899,  §  4241,  declaring  that  all  persons  claim- 
ing a  lien  on  railroad  property  shall  serve  a  copy  of  the  account 
on  the  person  or  corporation  owning  or  operating  the  railroad, 
service  on  a  station  agent  is  insufficient.  Williams  &  Pearson  v. 
Dittenhoefer  (Mo.),  p.  723,  vol.  39  (16  R  R  R). 

LIFE  TABLES. 

Sec  DAMAGES;  DEATH  BY  WRONGFUL  ACT;  EVI- 
DENCE;   PERSONAL  INJURIES. 

LIMITATIONS  OF  ACTIONS. 

See  CARRIERS  OF  LIVE  STOCK;  DEATH  BY  WRONG- 
FUL ACT;  EMINENT  DOMAIN;  LICENSES;  PERSONAL 
INJURIES;  PUBLIC  LANDS;  RIGHT  OF  WAY;  STREETS 
AND  HIGHWAYS. 

Accrual  of  action  for  overflow  caused  by  insufficiency  of  pipe 
through  embankment.  Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  v. 
Kline  (Ind.).  p.  543,  vol.  25  (2  R  R  R). 

Accrual  of  action  for  overflow  of  land  caused  by  insufficiency  of 
culvert.  Kelly  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  (Ind.),  p. 
547,  vol.  25  (2  R  R  R). 

Accrual  of  right  of  action  for  damage  to  adjacent  land  from  con- 
struction of  a  second  track.  Calumet  &  C.  Canal  &  Dock  Co.  v. 
Morawetz  (111.),  p.  474,  vol.  27  (4  R  R  R). 
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Accrual  of  riffht  of  action  for  injury  to  land  from  construction  of 

roadbed.     Missouri  Pac.  Ry.  Co.  v.  Heminj^way   (Neb.),  p.  435, 

vol.  24  (1  R  R  R). 
Amendments.     Louisville  &  N.   R.   Co.   v.  Pointer    (Ky.),  p.  181, 

vol.  28  (5  R  R  R). 
Company  estopped  from  pleading?  limitation  by  representation  of 

officers.     Holman  v.  Omaha  &  C.  B.  Ry.  &  Bridge  Co.  (Iowa), 

p.  632.  vol.  27  (4  R  R  R). 
Statute  providing  for  computation  of  period  that  defendant  is  not 

within    state    not    applicable    to    action   against    foreign    railroad 

doing  business  within  state  for  entire  period.     Southern  Ry.  Co, 

V.  Mayes  (C.  C.  A.),  p.  663,  vol.  24  (1  R  R  R). 

LIMITING  LIABILITY. 

See  BAGGAGE;  BILLS  OF  LADING;  CARRIERS;  COM- 
MON CARRIERS;  CONNECTING  CARRIERS;  EM- 
PLOYERS' LIABILITY  ACTS;  EXPRESS  COMPANIES: 
FIRES  SET  BY  LOCOMOTIVES;  TICKETS  AND  FARES. 

LIVE  STOCK. 

See  CARRIERS  OF  LIVE  STOCK;    STOCK,  INJURIES  TO. 

LIVE  WIRES. 

See  NEGLIGENCE. 

LIVERY  STABLES. 

See  IMPUTED  NEGLIGENCE. 

LOCAL  ASSESSMENTS. 

Attorney's  fees  no  part  of  assessment  under  Barrett  law  of  Ind. 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Fish  (Ind.),  p.  391,  vol.  25 
(2  R  R  R). 

Company  could  not  object  that  assessment  was  made  without 
notice  to  it.  Fair  Haven  &  W.  R.  Co.  v.  City  of  New  Haven 
(Conn.),  p.  526.  vol.  30  (7  R  R  R). 

Consolidation  of  street  railways,  effect  on  assessment  lien.  City  of 
Lincoln  v.  Lincoln  St.  Ry.  Co.  (Neb.),  p.  892,  vol.  30  (7  R  R  R). 

Constitutionality  of  Barrett  law  of  Ind.  providing  for  assessing? 
property  benefited.  Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Fish 
(Ind.),  p.  391,  vol.  25  (2  R  R  R). 

Enforcement  against  railroad  property  not  used  in  carrying  on 
railroad  business.  Minneapolis,  etc.,  R.  Co.  v.  Lindquist  (Iowa), 
p.  521,  vol.  30  (7  R  R  R). 

Enforcement  of  local  assessment  lien  against  railroad.  Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  v.  Fish  (Ind.),  p.  391,  vol.  25  (2 
R  R  R). 

Front  foot  rule.  Minneapolis,  etc.,  R.  Co.  v.  Lindquist  (Iowa), 
p.  521.  vol.  30  (7  R  R  R). 

Insufficiency  of  evidence  to  show  validity  of  assessment.  Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  v.  Fish  (Ind.),  p.  391,  vol.  25  (2 
R  R  R). 

Interest  on  delinquent  assessments,  construction  of  Nebraska  stat- 
ute. City  of  Lincoln  v.  Lincoln  St.  Ry.  Co.  (Neb.),  p.  892,  vol. 
30  (7  R  R  R). 

Land  necessary  for  railroad  tracks  and  buildings  and  used  for  rail- 
road purposes  solely  is  not  "especially  benefited"  by  the  paving 
of  the  street  in  front  of  it.  so  as  to  be  subject  to  assessment 
therefor  under  7  Conn.  Sp.  Laws,  p.  217.  Naugatuck  R.  (To.  v. 
City  of  Waterbury  (Conn.),  p.  314,  vol.  39  (16  R  R  R). 

Liability  of  railroad  property,  not  subject  to  sale  on  execution,  and 
necessary  to  the  operation  of  the  road,  application  of  California 
statute.  Southern  California  Ry.  Co.  v.  Workman  (Cal.),  p.  444, 
vol.  37  (14  R  R  R). 
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Liability  of  railroad  right  of  way  abutting  on  street,  application  of 
California  statute.  Southern  California  Ry.  Co.  v.  Workman 
(Cal.),  p.  444,  vol.  37  (14  R  R  R). 

Lien  for  improvement  not  defeated  by  change  in  contractor's  work 
which  was  only  a  slight  deflection  in  the  carriage  way,  where 
crossing, was  constructed  by  railroad  company  under  agreement 
with  board  of  public  work.  Park  &  Co.  v.  City  of  Louisville 
(Ky.),  p.  536,  vol.  35  (12  R  R  R). 

Lien  for  paving  taxes.  City  of  Lincoln  v,  Lincoln  St.  Ry.  Co. 
(Neb.),  p.  892,  vol.  30  (7  R  R  R). 

Local  assessment  lien  against  street  railway  superior  to  mortgage. 
City  of  Lincoln  v.  Lincoln  St.  Ry.  Co.  (Neb.),  p.  892,  vol.  30  (7 
R  R  R). 

Notice  of  adoption  of  primary  resolution  for  street  improvement 
required  to  be  given  by  sec.  2  of  Barrett  law  of  Ind.  not  essen- 
tial to  jurisdiction,  or  to  validity  of  assessment.  Pittsburgh,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Fish  (Ind.),  p.  391,  vol.  25  (2  R  R  R). 

Ownership  in  fee  of  railroad  property.  Minneapolis,  etc.,  R.  Co.  v, 
Lindquist  (Iowa),  p.  521,  vol.  30  (7  R  R  R). 

Provision  of  statute  of  Connecticut  as  to  amount  of  assessments 
on  railway  companies  not  repealed  by  Sp.  Acts  1899,  p.  181. 
Fair  Haven  &  W.  R.  Co.  v.  City  of  New  Haven  (Conn.),  p.  526, 
vol.  30  (7  R  R  R). 

Railroad  property,  under  Code  of  Iowa,  §  819.  Minneapolis,  etc., 
R.  Co.  V.  Lindquist  (Iowa),  p.  521,  vol.  30  (7  R  R  R). 

Railroad  right  of  way  liable.  Park  &  Co.  v.  City  of  Louisville 
(Ky.),  p.  536,  vol.  35  (12  R  R  R). 

Railroads  in  streets,  necessity  of  showing  benefits.  Village  of 
River  Forest  v.  Chicago  &  N.  W.  R.  Co.  (111.),  p.  853,  vol.  27  (4 
R  R  R). 

Street  railways,  construction  of  Connecticut  statute.  Fair  Haven 
&  W.  R.  Co.  V,  City  of  New  Haven  (Conn.),  p.  526,  vol.  30  (7 
R  R  R). 

Sufficiency  of  description  of  property  assessed  to  railroad  com- 
pany. South  Chicago  City  Ry.  Co.  v.  City  of  Chicago  (III),  p. 
484,  vol.  26  (3  R  R  R). 

Under  Code  of  Iowa.  §  840,  property  of  railroad,  loss  of  which 
would  dismember  road  as  line  of  travel,  could  not  be  sold  under 
special  assessment  as  ordinary  property.  Minneapolis,  etc.,  R. 
Co.  V,  Lindquist  (Iowa),  p.  521,  vol.  30  (7  R  R  R). 

LOCAL  CARRIERS. 

See  HACKMEN;    INTERSTATE  COMMERCE;    STATIONS 
AND  DEPOTS. 

LOGGING  RAILROADS. 

See     FELLOW    SERVANTS;      LEASES     AND     RUNNING 
POWERS. 

Care  required  in  maintaining  road.     Demko  v.   Carbon  Hill   Coal 

Co.  (C.  C.  A.),  p.  232,  vol.  39  (16  R  R  R). 
Complaint,    in    action    for    injuries    to    a    brakeman    on    a    logging 

train,  stated  a  cause  of  action  against  his  master,  the  railroad. 

Wiest  V.  Coal  Creek  R.  Co.  (Wash.),  p.  398,  vol.  43  (20  R  R  R). 

Contributory  Negligence. 

Brakeman,    in   riding   in   dangerous   position,   without    necessity, 
when  car  was  derailed,  was  guilty  of  contributory  negligence 
precluding  recovery  for  his  injuries.     Demko  v.   Carbon   Hill 
Coal    Co.  (C.  C.  A.),  p.  232,  vol.  39  (16  R  R  R). 
In  action  against  master  for  injuries  to  brakeman  on  logging  train, 
an  instruction  authorizing  verdict  for  plaintiff,  on  the  jury  find- 
ing that  the  failure  of  defendant  to   exercise   ordinary   care   to 
kceo  the  brakes  in  repair  caused  the  injury,  though  other  causes 
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miRht  also  have  contributed  to  it,  was  not  prejudicial  to  defend- 
ant. Wiest  V.  Coal  Creek  R.  Co.  (Wash.),  p.  398.  vol.  43  (20 
R  R  R). 
In  action  for  injuries  to  brakeman  on  logf^infi:  train,  evidence  as  to 
whether  there  was  anything  about  the  brakes  of  the  train  which 
would  render  them  unsafe  by  reason  of  their  position  on  the 
cars,  and  as  to  whether  any  of  the  brakes  were  broken,  was  not 
obiectionable  under  the  complaint.  Wiest  v.  Coal  Creek  R.  (x>. 
(Wash.),  p.  398,  vol.  43  (20  R  R  R). 

North  Carolina  statute  depriving  railroads  of  defense  of  assump- 
tion of  risk  as  to  any  defect  in  the  machinery,  ways,  or  appliances 
of  the  master,  applies  to  logging  railroads.  Hemphill  r.  Buck 
Creek  Lumber  Co.  (N.  Car.),  p.  411,  vol.  43  (20  R  R  R). 

Railroad  company  must  maintain  a  safe  roadbed,  undecayed  and 
sound  cross-ties,  and  see  that  the  rails  are  in  their  proper  posi- 
tion atnd  level,  or  else,  in  case  of  an  accident  growing  out  of  its 
unsafe  condition  which  caused  injury,  it  will  be  liable.  Fuller 
V.  Tremont  Lumber  Co.  (La.),  p.  710,  vol.  40  (17  R  R  R). 

Railroad,  though  having  for  its  primary  and  principal  function  the 
carrying  of  logs  to  a  saw  mill,  was  entitled  to  exemption  from 
taxation  as  a  railroad,  under  La.  Const.,  art.  230.  Amos  Kent 
Lumber  &  Brick  Co.  v.  Tax  Assessor  (La.),  p.  446,  vol.  41  (18 
R  R  R). 

LOGGING  ROADS. 

See  EMINENT  DOMAIN;  FIRES  SET  BY  LOCOMOTIVES. 

LOOKOUTS. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  CROSSINGS; 
FRIGHTENING  TEAMS;  LICENSEES;  MASTER  AND 
SERVANT;  STOCK.  INJURIES  TO;  STREET  RAIL- 
WAYS;   TRESPASSERS. 

LUMBER  COMPANIES.  * 

See  LOGGING  RAILROADS. 

# 

LUNATICS. 

See  CARRIERS  OF  PASSENGERS;   PERSONAL  INJURIES. 

MAIL. 

See  CARRIERS  OF  MAIL. 

MAIL  CLERKS 

See  ACCIDENTS  ON  TRACK;    STATIONS  AND  DEPOTS. 

MAIL  CONTRACTS. 

See  INTERSTATE  COMMERCE. 

MAIL  CRANES. 

See  FRIGHTENING  TEAMS;   MASTER  AND  SERVANT. 

MAIL  ROUTES. 

Adjustment  of  compensation  to  railway  company  for  carrying 
mails,  may  be  confined,  where  an  extension  is  made  beyond  ter- 
minal of  established  mail  route,  to  the  extension  alone,  without 
readjusting  compensation  for  whole  route  as  extended.  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  United  States  (U.  S.),  p.  406,  vol.  42  (19 
R  R  R). 

MALICE. 

See  CARRIERS  OF  PASSENGERS;   DAMAGES;   INJURIES 
TO  PROPERTY;    NEGLIGENCE;    TRESPASSERS. 
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MALICIOUS  MISCHIEF. 

See  NEGLIGENCE;   TORTS. 

MALICIOUS  PROSECUTION. 

See  ARRESTS;  CARRIERS  OF  PASSENGERS;  MASTER 
AND  SERVANT. 
Insufficiency  of  evidence  to  show  that  station  agent  was  acting 
within  scope  of  his  authority  in  procuring  arrest  of  person 
loitering:  around  station.  Wikle  v.  Louisville  &  N.  R.  Co.  (Ga.), 
p.  333.  vol.  29  (6  R  R  R). 

MALICIOUS  TORTS  OF  SERVANT. 

See  MASTER  AND  SERVANT. 

MANDAMUS. 

See  CARRIERS  OF   GOODS;    COMMON   CARRIERS;    IN- 
TERSTATE COMMERCE;   RAILROAD  AID;   RAILROAD 
COMMISSIONS;  RAILROADS  IN  STREETS. 
Under  laws  1890,  ch.  565,  of  N.  Y.,  mandamus  will  not  lie  at  first 

instance   on  application  of  persons  claiming  to  be  aggrieved  to 

compel  operation  of  train.     Chicago  &  A.   R.  Co.  v,  Kuckkuck 

(111.),  p.  91,  vol.  28  (5  R  R  R). 
Upon  issuance  of  mandamus  the  court  will  direct  particularly  other 

measures  so  as  not  to  impair  its  usefulness.     Chicago,  etc.,  Ry. 

Co.  V.  State  ex  rel.  Zimmerman  (Ind.),  p.  813,  vol.  25  (2  R  R  R). 

MASTER  AND  SERVANT. 

See  ACCIDENTS  ON  TRACK;  ACTIONS;^  AGENCY;  AP- 
PEAL; ARRESTS;  ASSAULTS;  BAGGAGE;  CARRIERS; 
CHILDREN;  CONSTITUTIONAL  LAW;  CONTRIBU- 
TORY NEGLIGENCE;  CROSSINGS;  DAMAGES;  DEATH 
BY  WRONGFUL  ACT;  ELECTRIC  RAILWAYS;  EM- 
PLOYERS' LIABILITY  ACTS;  EVIDENCE;  FEDERAL 
JURISDICTION;  FELLOW  SERVANTS;  IMPUTED 
NEGLIGENCE;  INDEPENDENT  CONTRACTORS;  IN- 
TERSTATE COMMERCE;  LEASES  AND  RUNNING 
POWERS;  LIBEL;  LICENSEES:  LOGGING  RAIL- 
ROADS; MALICIOUS  PROSECUTION;  NEGLIGENCE; 
PERSONAL  INJURIES;  PLEADING;  RAILROADS  IN 
STREETS;  RECEIVERS;  RELIEF  DEPARTMENT;  RES 
GEST^;  SLEEPING  CAR  COMPANIES;  STATIONS 
AND  DEPOTS;   TRESPASSERS;  TRIAL;   VENUE. 

Absence  of  automatic  couplers  proximate  cause  of  injury  to  em- 
ployee obliged  to  go  between  cars  negligently  kicked  to  couple 
them.  Voekler  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa),  p.  509, 
vol.  27  (4  R  R  R). 

Absence  of  evidence  of  negligence  of  fireman,  in  action  for  injury 
to  brakeman  coupling  cars.  Zahn  v.  Milwaukee  &  S.  Ry.  Co. 
(Wis.),  p.  268.  vol.  26  (3  R  R  R). 

Actionable  negligence  where  hand,  while  mounting  shifting  engine, 
was  injured  by  reason  of  cars  being  moved  without  warning. 
Peoples  V.  North  Carolina  R.  Co.  (N.  Car.),  p.  18,  vol.  41  (18 
R  R  R). 

Act  of  God  excusing  performance  of  duty  to  servant.  Southern 
Pac.  Co.  y,  Schoer  (C.  C.  A.),  p.  254,  vol.  26  (3  R  R  R). 

Allegation  in  complaint,  in  action  for  injury  to  section  hand  from 
alleged  negligence  of  foreman,  that  the  foreman  had  knowledge 
of  the  plaintiffs  situation  must  be  limited  to  actual  knowledge, 
and  a  question  whether  he  was  negligent  in  failing  to  discover 
plaintiffs  situation  was  not  in  the  case.  Pledger  v.  Texas  Cent. 
Ry.  Co.  (Tex.),  p.  64.  vol.  27  (4  R  R  R). 

Allegation  in  complaint  that  railroad  itself  negligently  ran  its 
train  against  an   employee   excluded   theory   that   negligent   act 
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charged  was  done  by  persons  for  whose  acts  the  company  was 
not  responsible.  Chicago,  I.  &  L.  Ry.  Co.  v,  Barnes  (Ind.)f 
p.  567,  vol.  32  (9  R  R  R). 

Appliances,  Duty  to  Furnish. 

Appliance  of  third  person,  liability  of  master  on  account  of  de- 
fect in.  Central  of  Geor^i^ia  Ry.  Co.  v.  McClifford  (Ga.),  p.  457, 
vol.  34  (11  R  R  R). 

Appliances,  care  required  in  adopting.  Bodie  v.  Charleston  & 
W.  C.  Ry.  Co.  (S.  Car.),  p.  95,  vol.  32  (9  R  R  R). 

Act  of  Cong.  March  2,  1893,  relative  to  coupling  of  cars  used  by 
carriers  in  interstate  commerce,  need  not  be  pleaded  in  order 
to   avail   plaintiff.     Voelker  v.   Chicago,   M.   &  St.   P.   Ry.  Co. 
•  (Iowa),  p.  509,  vol.  27  (4  R  R  R). 

Act  of  C^ong.  of  March  2,  1893,  requiring  cars  used  in  interstate 
commerce  to  be  equipped  with  automatic  couplers  applicable 
to  car  designed  for  interstate  commerce  though  at  the  time 
being  hauled  e'mpty.  Voekler  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa),  p.  509,  vol.  27  (4  R  R  R). 

Automatic  coupler  act  applies  where  temporary  suspension  of 
interstate  shipment.  Chicago,  etc.,  Ry.  Co.  v,  Voelker  (C. 
C.  A.),  p.  515,  vol.  34  (11  R  R  R). 

Automatic  coupler  act  of  United  States  and  Iowa,  construction 
to  determine  sufficiency  of  couplers.  Chicago,  etc.,  Ry.  Co.  r. 
Voelker  (C.  C.  A.),  p.  515,  vol.  34  (11  R  R  R). 

Automatic  couplers,  violation  of  federal  act  negligence  per  se. 
Philadelphia  &  R.  Ry.  Co.  v.  Winkler  (Del.),  p.  323,  vol.  33  (10 
R  R  R). 

Automatic  sand  boxes,  evidence,  in  action  for  injury  to  motor- 
man,  showed  negligence  in  not  furnishing  them.  Mayer  r. 
Detroit.  Y.  A.  A.  &  J.  Ry.  Co.  (Mich.),  p.  267,  vol.  42  (19 
R  R  R). 

Care  required  of  master  in  furnishing  appliances.  Boyle  v. 
Union  Pac.  R.  Co.  (Utah),  p,  5,  vol.  31  (8  R  R  R);  Boyd  v. 
Seaboard  Air  Line  Ry.  Co.  (S.  Car.),  p.  123,  vol.  32  (9  R  R  R); 
Budge  V.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La.),  p.  440,  vol.  27 
(4  R  R  R);  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Robertson 
(C.  C.  A.),  p.  324,  vol.  40  (17  R  R  R);  Drake  v.  San  Antonio 
&  A.  P.  Ry.  Co.  (Tex.),  p.  157,  vol.  43  (20  R  R  R);  Gustafson 
V.  Seattle  Traction  Co.  (Wash.),  p.  176,  vol.  26  (3  R  R  R): 
Louisville  &  X.  R.  Co.  v.  Richardson  (Ky.),  p.  360,  vol.  24  (1 
R  R  R) ;  Norfolk  &  W.  Ry.  Co.  v.  Bell  ( Va.),  p.  263,  vol.  42 
(19  R  R  R);  Peplinski  v.  Pennsylvania  R.  Co.  (Pa.),  p.  526. 
vol.  27  (4  R  R  R);  Turner  v.  Detroit  Southern  R.  Co.  (Mich), 
p.  163,  vol.  36  (13  R  R  R);  Atlantic  &  D.  Ry.  Co.  v.  West 
(Va.),  p.  291,  vol.  29  (6  R  R  R). 

Character  of  appliances  master  must  furnish.  Norfolk  &  W. 
Ry.  Co.  V.  Bell  (Va.).  p.  263,  vol.  42  (19  R  R  R). 

Cleats  for  skids,  sufficiency  of  evidence  of  performance  of  duty 
to  furnish  material  for  to  employees  engaged  in  transferrini? 
freight  through  cars  to  another  car.  Hayes  v.  New  York,  X. 
H.  &  H.  R.  Co.  (Mass.),  p.  369.  vol.  38  (15  R  R  R). 

Collisions  and  accidents  may  be  reasonably  anticipated  as  the 
probable  consequence  of  aLience  of  brakes.  Choctaw.  0.  & 
G.  R.  Co.  V.  Holloway  (C.  C.  A.),  p.  75,  vol.  27  (4  R  R  R). 

Complaint,  which  alleged  that  car  which  struck  plaintiff  should 
have  been  furnished  with  air  brake,  was  defect." ve  in  failing  to 
allege  that  such  appliance  was  one  which  it  was  practicable  to 
operate  in  the  manner  suggested,  and  to  have  thereby  pre- 
vented the  accident.  Pittsburg,  C.,  C.  &  St.  L.  Ry.  Co.  r. 
Lightheiser  (Tnd.).  p.  176,  vol.  41  (18  R  R  R). 

Compliance  with  federal  automatic  coupler  act.  Philadelphia  & 
R.  Ry.  Co.  V.  Winkler  (Del.),  p.  323,  vol.  33  (10  R  R  R). 
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Court  cannot  assume,  in  action  for  injuries  to  employee,  received 
in  jumping:  from  car  to   avoid  imminent  danger,  that  it   was 
nes:liffence  not  to  have   a   particular  kind  of  brake.     Pierson 
Lumber  Co.  v.  Hart  (Ala.),  p.  791,  vol.  41  (18  R  R  R). 
Court  may  instruct  that  Act  of  Cong,  of  March  2,  1893,  relating 
to   couplings   on   cars   of  carriers   engaged   in    interstate   com- 
merce is  applicable  although  it  is  not  alleged  that  the  car  was 
used  in  interstate  commerce.     Voelker  v.   Chicago,   M.   &  St. 
P.  Ry.  Co.  (Iowa),  p.  509,  vol.  27  (4  R  R  R). 
Custom  as  to  manner  of  coupling  cars  immaterial  where  absence 
of  automatic  couplers.     Voelker  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Iowa),  p.  509,  vol.  27  (4  R  R  R). 
Defective  rail  hook  for  use  in  unloading  car,  negligence  of  master 
in  furnishing  for  servant's  use  was  question  for  jury.     Drake 
V.   San   Antonio   &  A.   P.   Ry.   Co.    (Tex.),   p.   157,   vol.   43    (20 
R  R  R). 
Defect  in  machinery,  sufficiency  of  allegation  where  machine  is 
in  possession  of  defendant.    Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Haden 
(Tex.),  p.  285,  vol.  26  (3  R  R  R). 
Degree  of  care  required  of  master  in  providing  and  maintaining 
appliances.     Meehan  v.  Great  Northern  Ry.  Co.  (N.  Dak.),  p. 
34.  vol.  41  (18  R  R  R);    Smith  v.  Fordyce   (Mo.),  p.  378,  vol. 
39  (16  R  R  R). 
Direction  of  verdict  for  'defendant  not  warranted  in  action  for 
death  of  brakeman  caused  by  mismatched  couplings.     South- 
ern Pac.  Co*  V.  Winton  (Tex.),  p.  358,  vol.  26  (3  R  R  R). 
Duty   of   master  to   furnish   and  inspect  appliances.     Carson  v. 

Southern  Ry.  Co.  (S.  Car.),  p.  337,  vol.  35  (12  R  R  R). 
Duty  of  master  to  furnish  safe  and  suitable  tools  and  appliances, 
instruction  was  not  erroneous  as  failing  to  require  master  to 
furnish  reasonably  safe  and  suitable  tools.    Anderson  v.  South- 
ern Ry.  (S.  Car.),  p.  701,  vol.  40  (17  R  R  R). 
Duty  to  furnish   proper  appliances,   instruction.     Choctaw,   etc., 

R.  Co.  V.  Tennessee  (U.  S.),  p.  223,  vol.  33  (10  R  R  R). 
Duty  to  furnish  safe  appliances.     Crane  v.  Chicago,  etc.,  R.  Co. 

(Iowa),  p.  842,  vol.  37  (14  R  R  R). 
Duty  to  furnish  suitable  machinery,  instruction.     Dolan  v.  Sierra 

Ry.  Co.  of  California  (Cal.),  p.  875,  vol.  25  (2  R  R  R). 
Duty  to  light  excavation,  by  reason  of  which  emplovee,  in  going 
at   night  to  his  engine,  was  injured.     Missouri,   K.   &  T.   Ry. 
Co.  of  Texas  v.  Johnson  (Tex.),  p.  178,  vol.  26  (3  R  R  R). 
Fact    that   iniured   employee   had   remained   in   the    employment, 
with    knowledge    of   master's    failure    to    comply   with    statute 
requiring  use  of  self-couplers,  was  no  excuse  for  such  failure. 
Elmore  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  p.  663,  vol.  31 
(8  R  R  R). 
Failure  to  equip  cars   with   brake   beams   hung  high   enough   to 
pass  over  a  brakeman  lying  on  the  ground  is  not  negligence. 
Texas  Cent.  R.  Co.  v.  Waller  (Tex.),  p.  84.  vol.  27  (4  R  R  R). 
In  action  against  street  railway  company  for  injuries  to  motor-  * 
man,  where  declaration  charged  negligence  in  failing  to  supply 
car  with  automatic  "sand  boxes  and  sand,"  whether  defendant 
failed  to  provide  car  with  "pail   of  sand  and  a  shovel  to  be 
used  by  hand"  was  immaterial.     Mayer  v.  Detroit,  Y.  A.  A.  & 
J.  Ry.  Co.  (Mich.),  p.  267,.  vol.  42  (19  R  R  R). 
In  an  action  against  railroad  company  for  the  death  of  its  em- 
ployee, defendant  is  not  chargeable  with  negligence  in  failing 
to  maintain  telegraph  offices  along  its  line  not  more  than   10 
miles  apart,  as  required  by  Virginia  statute,  where  such  viola- 
tion   could    not    have    contributed    to    the    acciHent      Driver's 
Adra'r  v.  Southern  Ry.  Co.  (Va.),  p.  11,  vol.  41  (18  R  R  R). 
Insufficiency  of  evidence  to  show  that  box  placed  on  rollers  on 
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push  car  for  hauling  earth  was  inadequate  or  unsafe.     Corletti 
V.  Southern  Pac.  Co.  (Cal.),  p.  516,  vol.  27  (4  R  R  R). 
Insuflficiency  of  evidence  to  show  that  hammer  used  by  section 
foreman  in  driving  a  spike,  by  which  a  laborer  was  injured, 
was  not  safe.     Gauges  v.  FitchburR  R.  Co.  (Mass.),  p.  398,  vol. 
33  (10  R  R  R). 
Liability  of  master  for  defects  in  instrumentalities  put  to  tem- 
porary use.     Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.), 
p.  343,  vol.  37  (14  R  R  R). 
Location  of  switch  stand  in  railroad  yard  was  a  part  of  an  cn- 
prineerinjf  scheme  in  the  construction  of  the  railroad,   and,  in 
the  absence  of  manifest  errors  in  its  construction  patent  to  an 
ordinary   observer,   did   not  involve   a   question    of    neglif^encc 
to  be  passed  on  by  a  jury,  in  an  action  against  the  railroad  for 
injuries    to   its    switchman,    sustained   while   usiuf;    the    switch. 
ChicapTO.  etc.,  Ry.  Co.  v.  Riley   (C.  C.  A.),  p.  403,  vol.  43  (20 
R  R  R). 
Master    not    bound    to    adopt    every    new    invention.      Smith  v. 

Fordyce  (Mo.),  p.  378,  vol.  39  (16  R  R  R). 
Master  not  liable  for  injury  to  employee  from  use  of  defective 
appliances  and  tools  selected  for  his  own  use  by  foreman, 
when  proper  ones  had  been  furnished.  Gauges  v.  Fitchburg 
R.  Co.  (Mass.).  p.  398,  vol.  33  (10  R  R  R). 
Master  not  liable  for  mere  error  iti  judgment  in  furnishing  ap- 
pliances. O'Neill  V.  Chicago,  R.  L  &  P.  R.  Co.  (Neb.),  p.  642. 
vol.  28  (5  R  R  R).  • 

Master  not  liable  where  injury  to  servant  resulted  from  latter*s 
negligence  or  .that  of  his  fellow  servant  in  selecting  an  ob- 
viously defective  plank  to  use  in  constructing  gangway  for 
their  trucks.  Fewell  v.  Southern  Ry.  Co.  (Va.),  p.  677,  vol.  42 
(19  R  R  R). 
Mere  use  of  old  railroprl  spikes  not  negligence  rendering  railroad 
liable  for  injury  to  section  hand.  Gauges  v.  Fitchburg  R.  Co. 
(Mass.),  p.  398,  vol.  33  (10  R  R  R). 
Negligence  in  failing  to  provide  brakes.     Choctaw,  O.  &  G.  R 

Co.  V.  Holloway  (C.  C.  A.),  p.  75,  vol.  27  (4  R  R  R). 
Negligence   in   failing  to   repair   was   a  violation   of   statute   re- 
quiring  self   couplers   to   be   furnished.      Elmore   v.    Seaboard 
Air  Line  Ry.  Co.   (N.  Car.),  p.  663,  vol.  31  (8  R  R  R). 
Negligence  in  furnishing  water  brakes  instead  of  driver  brakes, 
it  was  error  to  submit  question  to  jury.     Denver  &  R.   G.  R. 
Co.  V.  Scott  (Colo.),  p.  309,  vol.  40  (17  R  R  R). 
Negligence   in  loading   open,  rack   car,   so  that   material    fell   on 
track   and   caused   derailment   of   hand  car.     McLean   v.   Pcrc 
Marquette  R.  Co.   (Mich.),  p.  544,  vol.  36  (13   R  R  R). 
Negligence   in    using   old    style    Miller   hook   coupler.      Northern 

Pac.  Ry.  Co.  v.  Tynan  (C.  C.  A.),  p.  394,  vol.  29  (6  R  R  R). 
Negligence  in  using  unusually  large  tender  in  switch  yard,  where 
employee  riding  on  it  was  crushed  against  building  near  track. 
Norfolk   &  W.   Ry.   Co.  v.   Cheatwood's  Adm'x   (Va.),   p.   850, 
vol.  36  (13  R  R  R). 
Negligence  in  using  wooden  fulcrum  in  repairing  engine.     Louis- 
ville   &    N.    R.    Co.    V.    Richardson    (Ky.),   p.   360,    vol.    24    (1 
R  R  R). 
Negligence  not  shown  by  evidence  that  section  hand  was  injured 
by  projecting  car  step,  which  had  been  in  use  for  four  years, 
and   was    such    as    those    in   common    use   on    other    railroads. 
Turner  v.  Detroit  Southern  R.  Co.  (Mich.),  p.  163,  vol.  36  (13 
R  R  R). 
Negligence  with  respect   to  method  of  fastening  stirrup.      Mis- 
souri. K.  &  T.  Ry.  Co.  of  Texas  v.  Bailey  (Tex.),  p.  518.  vol. 
27  (4  R  R  R). 
Nonsuit   properly    denied,   in   action   for    death    of   conductor    of 
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logging  train,  from  derailment  caused  by  alleged  negligence 
in  failing  to  provide  safe  cars.  Roberts  v.  Port  Blakely  Mill 
Co.  (Wash.),  p.  403,  vol.  29   (6  R  R  R). 

Notice  to  company  of  structural  defect  in  coupling  will  be 
inferred.  Brinkmeier  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  p.  349, 
vol.  38  (15  R  R  R). 

Not  liable  on  account  of  failure  to  use  cleats  on  skids  where 
sufficient  material  for  them  was  furnished.  Hayes  v.  New 
York.  N.  H.  &  H.  R.  Co.  (Mass.),  p.  369,  vol.  38  (15  R  R  R). 

Promise  to  furnish  shields  for  lubricator  tubes  of  engine,  ques- 
tion for  jury.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v,  Robertson 
(C.  C.  A.),  p.  324,  vol.  40  (17  R  R  R). 

Substitution  of  "stop  pilot"  for  long  pilot,  in  order  to  comply 
with  federal  automatic  coupler  act,  did  not  constitute  action- 
able negligence,  though  claimed  to  have  caused  death  of  fire- 
man. Briggs  V.  Chicago  &  N.  W.  Ry.  Co.  (C.  C.  A.),  p.  320, 
vol.  33  (10  R  R  R). 

Sufficiency  of  evidence  to  show  negligence  in  furnishing  ma- 
chinery. Gulf.  C.  &  S.  F.  Ry.  Co.  of  Haden  (Tex.),  p.  285, 
vol.  26  (3  R  R  R). 

Telltales  near  overhead  bridge,  proper  instruction  as  to  suffi- 
ciency of.  Hedrick  v.  Southern  Ry.  Co.  (N.  Car.),  p.  318,  vol. 
37  (14  R  R  R). 

"Telltales,"  statutory  duty  of  master.  Hailey  v.  Texas  &  P.  Ry. 
Co.  (La.),  p.  153,  vol.  36  (13  R  R  R). 

Tender  a  car  within  meaning  of  federal  automatic  coupler  act. 
Philadelphia  &  R.  Ry.  Co.  v.  Winkler  (Del.),  p.  323,  vol.  33  (10 
R  R  R). 

Where  employee  was  crushed  against  building  near  track,  while 
riding  on  an  unusually  large  tender  in  switch  yard,  negligence 
in  using  such  tender  in  the  yard  was  a  question  for  jury. 
Norfolk  &  W.  Ry.  Co.  v.  Cheatwood's  Adm'x  (Va.),  p.  850, 
vol.  36  (13  R  R  R). 

Where,  in  an  action  for  injjaries  to  servant,  while  he  was  at- 
tempting to  board  an  engine,  plaintiff  testified  that  he  both 
saw  and  heard  the  engine  coming  toward  him  prior  to  the 
accident,  defendant  was  not  negligent  in  failing  to  have  mark- 
ing lights  on  rear  of  the  tender.  Wise  Terminal  Co.  v.  Mc- 
Cormick  (Va.),  p.  23,  vol.  42  (19  R  R  R). 

Where  servant,  while  breaking  rock  with  steel  instrument  in- 
tended to  cut  steel  rails  and  made  of  best  steel  and  practically 
new,  was  injured  by  piece  of  steel  flying  from  instrument, 
master  was  not  liable,  though  a  tool  called  a  wedge  was  gen- 
erally used  for  splitting  rock.  Langhorn,  Johnson  &  Co.  v. 
Wiley  (Ky.),  p.  707,  vol.  42  (19  R  R  R). 

Appliances,  Duty  to  Maintain. 

Automatic  coupler  acts  violated  by  use   of  defective  automatic 

coupler.     Chicago,  etc.,  Ry.  Co.  v.  Voelker  (C.  C.  A.),  p.  515, 

vol.  34  (11  R  R  R). 
Care  required  in  repairing  appliances.     Boyle  v.  Union  Pac.   R. 

Co.  (Utah),  p.  5,  vol.  31  (8  R  R  R). 
Care  required  of  company  to  see  that  handhold  on  engine  tender 

is  in  reasonably  safe  condition  for  use  of  brakeman.     Wood's 

Adm*x  V.  Southern  Ry.  Co.  (Va.),  p.  19,  vol.  42  (19  R  R  R). 
Complaint    for   injury    to    servant    from    master's    negligence    in 

failing  to  repair  must  show  that  master  had  knowledge,  actual 

or  constructive,  of  the  defect  complained  of.    Mallott  v.  Sample 

(Ind.),  p.  595,  vol.  40  (17  R  R  R). 
Duty  to  inspect  cars.     Texas  &  P.  Ry.  Co.  v.  Allen  (C.  C.  A.), 

p.  37.  vol.  27  (4  R   R  R). 
Duty  to  inspect  foreign  cars.    Budge  v.  Morgan's  L.  &  T.  R.  & 

S.  S.  Co.  (La.),  p.  440,  vol.  27  (4  R  R  R). 
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Duty  to  keep  roadbed  and  appliances  in  proper  and  safe  condi- 
tion.   Richey  v.  Southern  Ry.  Co.  (S.  Car.),  p.  526,  vol.  37  (14 
R  R  R). 
Failure  to  repair,  insufficiency  of  complaint,  in  action  for  injury 
to  servant,  for  failure  to  properly  allege  defendant's  knowledge 
of  defect.    Mal&tt  v.  Sample  (Ind.),  p.  595,  vol.  40  (17  R  R  R). 
Fall  and  injury  of  trainman  caused  by  protruding  bolt  on  top  of 
car.     International   &  G.  N.   R.   Co.  v.  Bayne   (Tex.),  p.  370, 
vol.  25  (2  R  R  R). 
If  the  defect  in  a  hand  car  causing  injury  to  a  section  foreman 
in  temporary  charge  of  it  is  such  as  to  deceive  human  judg- 
ment,  the   company,   as   well    as   the   injured   foreman,   stands 
excused,  and  whatever  diligence  he  exercised  in  seeing  to  the 
apparent  safety  of  the  vehicle  goes  to  the  credit  of  his  em- 
ployer, as  well  as  to  bis  own  credit.     Atlantic  Coast  Line  R. 
Co.  V.  Ryland  (Fla.),  p.  834,  vol.  41  (18  R  R  R). 
Injury  to  servant  caused  by  defect  in  appliances  resulting  solely 
from  use,  liability  of  master.     Meehan  v.  Great  Northern  Ry. 
Co.  (N.  Dak.),  p.  34,  vol.  41  (18  R  R  R). 
In  order  to  charge  railroad  with  notice  of  a  defective  car,  it  is 
not  necessary  that  such  notice  be  given  to  the  particular  official 
designated  by   its   rules.     Chicago   &   A.    Ry.   Co.  v.   Walters 
(111.),  p.  166,  vol.  43  (20  R  R  R). 
Inspection,    latent   defects.     Illinois    Cent.    R.    Co.   v.    Coughlin 

(C.  C.  A.),  p.  326,  vol.  37  (14  R  R  R). 
Inspection  of  appliances,  care   required.     Atchison,  T.   &   S.  F. 
Ry.  Co.  V.  Kingscott  (Kan.),  p.  528,  vol.  27  (4  R  R  R);    Budge 
v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La.),  p.  440,  vol.  27  (4 
R  R  R);    Illinois  Cent.  R.  Co.  v.  Coughlin  (C.  C.  A.),  p.  326, 
vol.  37   (14  R  R  R);  McGrath  v.  Delaware,  L.  &  W.   R.  Co. 
(N.  J.),  p.  337,  vol.  31   (8  R  R  R);    Randolph  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (N.  J.),  p.  637,  vol.  31  (8  R  R  R);  Roche 
V.  Denver  &  R.  G.  R.  Co.  (Colo.),  p.  955,  vol.  31  (8  R  R  R); 
.  Sbuthern  Pac.  Co.  v.  Winton  (Tex.),  p.  358,  vol.  26  (3  R  R  R). 
Inspection  of  appliances,  master's  negligence  in  failing  to  per- 
form duty  when  question  for  jury.     Drake  v.  San  Antonio  & 
P.  Ry.  Co.  (Tex.),  p.  157,  vol.  43  (20  R  R  R). 
Inspection   of   mcichinery,   sufficiency   of   evidence    of   due    care. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v,  Haden  (Tex.),  p.  285,  vol,  26  (a 
R  R  R). 
Inspection  of  street  cars,  master  liable  for  injury  to  servant  re- 
sulting from  insufficiency  of  method.     Crawford  v.  United   R- 
&  Elec.  Co.  of  Baltimore  (Md.),  p.  527,  vol.  40  (17  R  R  R). 
Instruction  that  it  is  the  duty  of  a  railroad  to  keep  its  roadbed 
and  appliances  in  proper  and  safe  condition  for  the  safety  of 
its  employees  is  proper.     Richey  v.  Southern  Ry.  Co.  (S.  (Sir,), 
p.  526,  vol.  37  (14  R  R  R). 
Knowledge  of  company  of  existing  defect  in  engine  step.     Ker- 
rigan V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  p.  531,  vol.  27  (4 
R  R  R). 

Lantern  globe  not  an  implement  of  such  character  as  to  require 

inspection  either  before  or  after  use  by  employees.     Gulf,   C. 

&  S.  F.  R.  Co.  V.  Larkin  (Tex.),  p.  235,  vol.  42  (19  R  R  R). 
Liability  for  injury  to  fireman  from  collision  caused  by  brakes 

being  tampered  with.    Norfolk  &  W.  Ry.  Co.  v.  Cromer  (Va.), 

p.  371.  vol.  31  (8  R  R  R). 
Liability  of  company  transferring  car  for  defect  causing  injary 

to  employee  of  other  company.     Missouri,  K.  &  T.  Ry.  Co.  v 

Merrill  (Kan.),  p.  209,  vol.  28  (5  R  R  R). 
Liability    of   master    not   created    by    servant's   use   of   former's 

facilities  without  his  consent.    St.  Louis  Southwestern  Ry.  Co 

V.  Harvey  (C.  C.  A.),  p.  379,  vol.  43  (20  R  R  R). 
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Looped  telltales,  sufficiency  of  evidence  of  negligence.  Mc- 
Garrity  v.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.),  p.  65,  vol. 
32  (9  R  R  R). 

Ne>?liRence  in  failing  to  discover  defect  in  automatic  coupler. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Sherwood  (Tex.),  p.  564,  vol. 
27  (4  R  R  R). 

Negligence  in  failing  to  keep  handhold  on  tender  in  reasonably 
safe  condition  was  question  for  jury.  Wood's  Adm'x  v.  South- 
ern Ry.  Co.  (Va.),  p.  19,  vol.  42  (19  R  R  K). 

Negligence  question  for  jury,  in  action  for  injury  to  brakeman 
resulting  from  fall  from  top  of  car  caused  by  breaking  of  run- 
ning board.  Mexican  Cent.  Ry.  Co.,  Limited,  v.  Townsend 
(C.  C.  A.),  p.  306,  vol.  26  (3  R  R  R). 

Railroad  was  not  liable  for  injury  to  fireman  from  defective  lan- 
tern globe,  merely  because  it  could  not  prove  that  it  had 
inspected  the  particular  globe  which  caused  the  injury.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Larkin  (Tex.},  p.  235,  vol.  42  (19  R  R  R). 

Street  railway  liable  for  injury  to  servant  because  of  the  negli- 
gence of  another  servant  in  delivering  car  without  a  motor 
handle,  or  with  a  handle  which  does  not  fit  the  car,  and  with 
which  the  car  cannot  be  reversed.  Chicago  Union  Traction 
Co.  V.  Sawusch  (111.),  p.  856,  vol.  41  (18  R  R  R). 

Sufficiency  of  complaint  in  action  for  injury  to  conductor  in  a 
derailment  resulting  from  defective  switch.  Birmingham  Trac- 
tion Co.  V.  Reville  (Ala.),  p.  524,  vol.  32  (9  R  R  R). 

Sufficiency  of  evidence  of  negligence  where  promise  to  repair 
boiler  and  failure  to  do  so.  Olney  v.  Boston  &  M.  R.  R.  (N. 
H.),  p.  550,  vol.  28  (5  .R  R  R). 

Sufficiency  of  evidence  that  section  hand  would  not  have  been 
injured  if  brake  had  been  in  repair.  Foster  v*  Chicago,  etc., 
Ry.  Co.  (Iowa),  p.  538,  vol.  37  (14  R  R  R). 

Wantonness,  question  for  jury  where  railroad,  without  inspec- 
tion, placed  freight  car,  with  defective  brake,  on  commercial 
siding  not  provided  with  derailing  switch,  and  it  had  promised 
to  remedy  defects.  Boyd  v.  Seaboard  Air  Line  Ry.  Co.  (S. 
Car.),  p.  123,  vol.  32  (9  R  R  R). 
Application  of  employers'  liability  act  of  Missouri.     Callahan,  v,  St 

Louis,  etc.,  Ry.  Co.  (Mo.),  p.  293,  vol.  29  (6  R  R  R). 
Assault  by  employee,  sufficiency  of  declaration.    Letts  v.  Hoboken 

R.,  Warehouse  &  Steamship  Con.  Co.  (N.  J.),  p.  139,  vol.  34  (11 

R  R  R). 
Assault  by  watchman,  liability  of  master.     Letts  v,  Hoboken  R., 

Warehouse   &  Steamship   Con.   Co.   (N.  J.),  p.   139,   vol.  34   (11 

R  R  R). 

Aisumption  of  Risk. 

And  contributory  negligence,  street  car  conductor  struck  by  pole 
near  track,  while  collecting  fares.  Hoffmeier  v.  Kansas  City, 
Leavenworth  R.  Co.  (Kan.),  p.  207,  vol.  34  (11  R  R  R). 

Application  for  employment  inadmissible  to  establish  assump- 
tion of  risk  from  structure  near  track.  Texas  &  P.  Ry.  Co. 
V.  Swcaringen  (C.  C.  A.),  p.  348,  vol.  31  (8  R  R  R). 

As  a  defense  under  employers'  liability  act  of  North  Carolina. 
Cogdell  V,  Southern  Ry.  Co.  (N.  Car.),  p.  39,  vol.  27  (4  R  R  R). 

Assumption  of  risk  from  structure  near  track,  question  for  jury. 
Texas  &  P.  Ry.  Co.  z/.  Swearingen  (C.  C.  A.),  p.  348,  vol.  31  (8 
R  R  R). 

Assumption-  of  risk  not  shown  as  matter  of  law  in  action  for 
death  of  conductor  killed  in  derailment  of  freight  train  which 
was  being  backed  down  grade.  International  &  G.  N.  Ry.  Co. 
V.  Vinson  (Tex.),  p.  372,  vol.  26  (3  R  R  R). 

Attempting  to  stop  car  running  down  grade.  McGrath  v,  Dela- 
ware, L.  &  W.  R.  Co.  (N.  J.),  p.  334,  vol.  29  (6  R  R  R). 
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Before  an  engineer  operating  a  train  assumes  the  risk  of  injury 
from  defeptive  roadbed  ^occasioned  by  heavy  rainfall,  it  must 
appear  either  that  he  was  warned  of  the  danger  or  that  it  was 
open.  Western  Ry.  v,  Russell  (Ala.),  p.  225,  vol.  43  (20 
R  R  R). 

Box  for  hauling  earth  placed  on  rollers  on  push  car.  Corlctti 
V,  Southern  Pac.  Co.  (Cal.),  p.  516,  vol.  27  (4  R  R  R). 

Brakeman  assumed  risks  of  weather  conditions.  Martin  t*.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (Iowa),  p.  397,  vol.  24  (1  R  R  R). 

Brakeman  did  not  assume,  as  matter  of  law,  risk  of  injury  by 
being  struck  by  crossing  gate,  while  running  by  side  of  his 
engine.  Fearns  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Mass.), 
p.  814,  vol.  38  (15  R  R  R). 

Brakeman  did  not  assume  risk  of  defect  in  blocking  at  switch. 
Pierson  v,  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  332,  vol.  38  (15 
R  R  R). 

Brakeman  did  not  assume  risk  of  violation  by  other  employees 
of  a  rule  requiring  cars  standing  on  a  grade  to  be  coupled 
together.  St.  Louis  Southwestern  Ry.  Co.  v.  Pope  (Tex.),  p. 
736,  vol.  39  (16  R  R  R). 

Brakeman  does  not  assume  risk  from  switch  too  near  track. 
Morrisette  v.  Canadian  Pac.  Ry.  Co.  (Vt.),  p.  219,  vol.  28  (5 
R  R  R). 

Brakeman  having  knowledge  that  trains  were  run  in  violation 
of  ordinance  limiting  speed  assumed  risk.  Martin  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (Iowa),  p.  361,  vol.  28  (5  R  R  R). 

Brakeman  ihjured  by  fall  into  open  culvert  assumed  the  risk. 
Southern  Pac.  Co.  v.  Gloyd  (C.  C.  A.),  p.  408,  vol.  39  (l6 
R  R  R). 

Brakeman  injured  by  lumber  piled  near  switch  track.  Bradbnrn 
V.  Wabash  R.  Co.  (Mich.),  p.  556,  vol.  32  (9  R  R  R). 

Brakeman  injured  by  reason  of  defect  in  track,  general  rules. 
Mumford  v,  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  431,  vol.  43 
(20  R  R  R). 

Brakeman  injured  by  reason  of  defective  coupling.  Brinkmier 
V.  Missouri  Pac.  Ry.  Co.  (Kan.),  p.  349,  vol.  38  (15  R  R  R). 

Brakeman  injured  by  reason  of  negligence  of  switching  crew. 
Chicago  &  E.  I.  Ry.  Co.  v.  White  (111.),  p.  558,  vol.  36  (13 
R  R  R). 

Brakeman  injured  by  structure  near  track.  Fearns  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Mass.),  p.  814,  vol.  38  (15  R  R  R). 

Brakeman,  in  violation  of  rule,  and  unnecessarily,  going  between 
moving  cars.  Moore  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (La.), 
p.  370,  vol.  39  (16  R  R  R). 

Brakeman  killed  by  bridge  had  right  to  assume  that  railroad  had 
so  constructed  its  bridges  as  to  permit  him  to  perform  his 
duties,  and  in  absence  of  advice  against  passing  along  the 
railing  of  the  car  while  the  train  was  passing  over  such  bridges, 
did  not  assume  risk.  Leach  v.  Oregon  Short  Line  R.  Co. 
(Utah),  p.  212,  vol.  42  (19  R  R  R). 

Brakeman,  ordinary  and  unusual  risks.  McCabe  v.  Montana 
Central  Ry.  Co.  (Mont.),  p.  564,  vol.  36  (13  R  R  R). 

Brakeman  struck  by  low  bridge  at  night  had  not  assumed  the 
risk.  Miller  v.  Boston  &  Maine  R.  R.  (N.  H.),  p.  564,  vol.  40 
(17  R  R  R). 

Brakeman  struck  by  low  bridge  when  raising  his  head,  being 
choked  by  smoke  from  engine,  which  he  knew  leaked  steam, 
Johnson  v,  Boston  &  M.  R.  R.  (Vt),  p.  680,  vol.  42  (19  R  R  R). 

Brakeman  uncoupling  moving  cars  after  being  properly  in- 
structed. Gorman  v.  Minneapolis  &  St.  L.  Ry.  Co.  (Iowa),  p. 
293,  vol.  26  (3  R  R  R). 

Brakeman,  when  coupling  cars,  did  not,  as  matter  of  law,  assume 
risk  from  negligent  construction  of  truck  platform.  Hewitt 
V.  East  Jordan  Lumber  Co.  (Mich.),  p.  212,  vol.  36  (13  R  R  R). 
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Brakeman,  who  had  passed  over  certain  trestle  but  six  times, 
usually  in  the  nif^ht,  did  not  assume  risk  from  accumulation 
of  combustible  material  igniting  and  setting  fire  to  the  trestle. 
Root  V.  Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  171,  vol.  43  (20 
R  R  R). 

Brake  on  logging  train  becoming  loose,  sufficiency  of  evidence. 
Bowers  v.  Star  Logging  &  Lumber  Co.  (Ore.),  p.  300,  vol.  26  (3 
R  R  R). 

Burden  of  proof.  Chicago  &  E.  I.  R.  Co.  v.  Heerey  (111.),  p.  26, 
vol.  32  (9  R  R  R);  Dowd  v.  New  York,  O.  &  W.  Ry.  Co. 
(N.  Y.),  p.  93,  vol.  27  (4  R  R  R). 

Burden  of  proving  injured  employee's  knowledge  that  end  of 
switch  was  not  protected  with  bumper.  Pennsylvania  R.  Co. 
V.  Jones  (C.  C.  A.),  p.  Ill,  vol.  32  (9  R  R  R). 

Car  repairer  at  work  on  car  on  main  line  does  not  assurne  risk 
of  injury  from  car  escaping  from  switch  track  and  running  on 
to  main  line.  Smith  v.  Fordyce  (Mo.),  p.  378,  vol.  39  (16  R 
R  R). 

Car  repairer  injured  while  working  between  cars  standing  in 
yards,  question  for  jury  whether  he  assumed  risk  from  failure 
of  master  to  see  that  rules  were  observed.  Merrill  v.  Oregon 
Short  Line  R.  Co.  (Utah),  p.  221,  vol.  42  (19  R  R  R). 

Car  repairer's  failure  to  observe  rule  requiring  blue  flag  or  light 
to  be  displayed  at  end  of  car  upon  or  about  which  workmen 
are  engaged.  Canadian  Pac.  Ry.  Co.  v.  Elliott  (C.  C.  A.),  p. 
621,  vol.  38  (15  R  R  R). 

Coal  chutes  near  track.  Louisville  &  N.  R.  Co.  v.  Hall  (Ky.), 
p.  541,  vol.  31  (8  R  R  R). 

Complaint  by  conductor  to  yardmaster  of  the  unfitness  of  cer- 
tain brakemen  was  notice  to  the  railroad;  and  the  yardmaster's 
promise  of  better  men  for  the  next  trip,  which  was  relied  on 
by  the  conductor,  placed  on  the  railroad  all  risks  for  injuries 
to  the  conductor  caused  by  the  unfitness  of  the  brakemen. 
Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r  (Ky.),  p.  413,  vol.  43 
(20  R  R  R). 

Complaint  must  allege  that  switchman  was  ignorant  of  alleged 
defective  construction  of  track  which  caused  his  death.  Chi- 
cago, L  &  L.  Ry.  Co.  V,  Barnes  (Ind.),  p.  531,  vol.  37  (14 
R  R  R). 

Conductor  relying  on  promise  of  better  brakemen  for  next  trip. 
Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r  (Ky.),  p.  413,  vol.  43 
(20  R  R  R). 

Conductor  struck  by  trolley  pole,  sufficiency  of  evidence.  Withee 
V.  Somerset  Traction  Co.  (Me.),  p.  46,  vol.  35  (12  R  R  R). 

Conductor  voluntarily  assisting  in  reassembling  sections  of  train 
assumed  the  risk  of  sudden  movements  of  the  cars  without 
warning,  unless  he  did  not  know  and  appreciate  the  danger 
from  such  cause.  Murphy  v.  Grand  Trunk  Ry.  Co.  (N.  H.), 
p.  521,  vol.  37  (14  R  R  R). 

Conductor  with  notice  of  failure  to  provide  sufficient  number  of 
cars.  Shaw  v.  Manchester  St.  Ry.  (N.  H.),  p.  275,  vol.  37  (14 
R  R  R). 

Conflicting  evidence  as  to  previous  knowledge  of  existence  of 
structure  near  track.  Mobile  &  O.  R.  Co.  v.  Vallowe  (111.), 
p.  543.  vol.  37  (14  R  R  R). 

Contributory  negligence  and  assumption  of  risk  no  defense  where 
collision  and  injury  to  servant  was  caused  by  absence  of 
brakes.  Choctaw,  O.  &  G.  R.  Co.  v.  Holloway  (C.  C.  A.),  p. 
75,  vol.  27  (4  R  R  R). 

Contributory  negligence  rendered  immaterial.'  McCabe  v.  Mon- 
tana Central  Ry.  Co.  (Mont.),  p.  564.  vol.  36  (13  R  R  R). 

Coupling  cars.  Tucker  v.  Northern  Pac.  Terminal  Co.  (Ore.), 
p.  66,  vol.  27  (4  R  R  R). 
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Coupling  cars  with  different  kinds  of  couplers.  Johnson  v. 
Southern  Pac.  Co.  (C.  C.  A.),  p.  11,  vol.  28  (5  R  R  R). 

Coupling  cars  without  waiting  to  see  that  engineer  has  been 
signaled.  Zahn  v.  Milwaukee  &  S.  Ry.  Co.  (Wis.),  p.  268,  vol. 
26  (3  R  R  R). 

Custom  to  kick  cars  without  notice  to  fieldmen.  Chicago,  etc., 
Ry.  Co.  V,  Voelker  (C.  C.  A.),  p.  515,  vol.  34  (11  R  R  R). 

Danger  incurred  in  obedience  to  orders  of  superior.  Long  v. 
Illinois  Cent.  R  Co.  (Ky.),  p.  349,  vol.  29  (6  R  R  R). 

Dangerous  way  of  performing  duty  selected  by  injured  servant, 
when  safe  way  was  within  his  choice  and  known  to  him.  Sat- 
tle  V.  Choctaw,  O.  &  G.  R.  Co.  (C.  C.  A.),  p.  377,  vol.  43  (20 
R  R  R). 

Death  of  motorman  in  a  collision  on  single  track  road.  Nelson 
V,  Oil  City  St  R.  Co.  (Pa.),  p.  44,  vol.  35  (12  R  R  R). 

Declaration  by  servant  for  injuries  must  negative  assumption  of 
risk.  Dalton  v.  Rhode  Island  Co.  (R.  I.),  p.  575,  vol.  34  (11 
R  R  R). 

Defective  appliances.  Carson  v.  Southern  Ry.  Co.  (S.  C^r.),  p. 
337,  vol.  35  (12  R  R  R);  Choctaw,  etc.,  R.  Co.  v.  McDade  (U. 
S.),  p.  837,  vol.  37  (14  R  R  R);  p.  26,  vol.  35  (12  R  R  R). 

Defective  hand  car,  trackman  riding  on  it  with  knowledge. 
Western  Ry.  of  Alabama  v,  Arnett  (Ala.),  p.  132,  voL  32  (9 
R  R  R). 

Defective  tool,  question  for  jury  whether  defect  sufficiently  ob- 
vious. Drake  v.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  p.  157, 
vol.  43  (20  R  R  R). 

Defects  in  appliances  or  work  place.  Illinois  Cent.  R.  Co.  v. 
Keebler  (Ky.),  p.  32,  vol.  41  (18  R  R  R). 

Defects  in  foreign  cars.  Budge  v,  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  (La.),  p.  440,  vol.  27  (4  R  R  R). 

Defects  in  temporary  plank  partition  erected  by  employees  them- 
selves during  progress  of  construction  work.  Arkansas  Cent 
R.  Co.  V.  State  (Ark.),  p.  677,  vol.  35  (12  R  R  R). 

Defendant  must  ask  for  instructions  on.  Smith  v.  Fordycc  (Mo.), 
p.  378,  vol.  39  (16  R  R  R). 

Doctrine  based  on  servant's  knowledge,  actual  or  implied,  of  the 
defect  which  caused  the  injury,  and  consent  or  its  equivalent; 
and,  in  the  absence  of  such  knowledge  on  the  part  of  the  serv- 
ant, there  can  be  no  assumption  of  risk.  Mumford  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  431,  vol.  43  (20  R  R  R). 

Doctrine  explained.  Bradburn  v.  Wabash  R.  Co.  (Mich.),  p. 
556.  vol.  32  (9  R  R  R). 

Doctrine  of  assumption  of  risk  rendered  inapplicable  by  statute 
of  North  Carolina.  Mott  v.  Southern  Ry.  Co.  (N.  Car.),  p. 
444,  vol.  29  (6  R  R  R). 

Doing  dangerous  work  in  obedience  to  orders.  Weed  v.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co.  (Neb.),  p.  797,  vol.  36  (13  R 
R  R);  Wrightsville  &  T.  R.  Co.  v.  Lattimore  (Ga.),  p.  58,  voL 
32  (9  R  R  R). 

Duty  to  report  violation  of  rules,  sufficiency  of  evidence.  Mis- 
souri. K.  &  T.  Ry.  Co.  of  Texas  v.  Williams  (Tex.),  p.  519, 
vol.  27  (4  R  R  R). 

Effect  of  fact  that  servant  did  not  establish  affirmatively  that  he 
had  no  knowledge  of  risk.  Dowd  v.  New  York,  O.  &  W.  Ry. 
Co.  (N.  Y.),  p.  93,  vol.  27  (4  R  R  R). 

Electric  lineman  injured  by  recoil  of  cable.  Meehan  «.».  Holyokc 
St  Ry.  Co.  (Mass.),  p.  331,  vol.  37  (14  R  R  R). 

Employee  assumes  risk  of  certain  work,  knowing  all  the  facts 
except  one,  which,  in  view  of  those  known,  is  immaterial. 
Ohio  River  &  C.  Ry.  Co.  v.  Edwards  (Tenn.),  p.  403,  vol.  33 
(10  R  R  R). 

Employee  does  not  assume  risk  arising  from  company's  neglect 
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to  furnish  safe  cars.     Northern  Pac.  Ry.  Co.  v.  Tynan  (C.  C. 
A.),  p.  394,  vol.  29  (6  R  R  R). 

Employee  does  not  assume  risk  created  by  employer's  negli- 
gence. Alabama  Great  Southern  R.  Co.  v.  Brooks  (Ala.),  p. 
375,  vol.  29  (6  R  R  R). 

Employee  engagred  in  and  around  onl  of  his  master's  freight 
yards,  and  charjjeable  with  notice  of  the  location  of  a  culvert 
under  an  embankment  in  the  yard,  could  not  be  heard  to  say 
that  he  did  not  know  exactly  where  it  was,  and  that  his  master 
should  have  warned  him  of  the  danger  of  falling  into  it  before 
sending  him  at  night  to  attend  to  his  duties  on  and  around  an 
engine  which  had  been  left  directly  over  the  culvert.  Central 
of  Georgia  Ry.  Co.  v.  Price  (Ga.),  p.  246,  vol.  42  (19  R  R  R). 

Employee  injured  by  reason  of  knowingly  using  defective  hand 
car  cannot  recover  agajnst  his  master,  although  he  made  use 
of  it  under  orders  of  superior  employee.  Atlantic  Coast  Line 
R.  Co.  t/.  Ryland  (Fla.),  p.  834,  vol.  41  (18  R  R  R). 

Emplovee  iniured  by  reason  of  over-crowding  of  hand  car  upon 
which  he  was  riding.  Anderson  v.  Great  Northern  Ry.  Co. 
(Minn.),  p.  238,  vol.  42  (19  R  R  R). 

Employee  killed  by  falling  rock  while  removing  debris  from 
track.  Florence  &  C.  C.  R.  Co.  v.  Whipps  (C.  C.  A.),  p.  569, 
vol.  40  (17  R  R  R). 

Employee  may  presume  that  structures  are  not  too  near  track. 
Texas  &  P.  Ry.  Co.  v,  Swearingen  (C.  C.  A.),  p.  348,  vol.  31 
(8  R  R  R). 

Employee  not  connected  with  work  of  switching  cars  in  yard*  did 
not  assume  risk  of  injury  from  negligent  method  of  switching. 
Houston  &  T.  C.  R.  Co.  v.  Turner  (Tex,),  p.  630,  vol.  41  (18 
R  R  R). 

Employee  riding  on  front  platform  of  street  car  did  not  assume 
risks  from  absence  of  safety  gate.  Citizens'  St.  Ry.  Co.  v. 
Reed  (Ind.),  p.  43,  vol.  27  (4  R  R,  R). 

Employee's  knowledge  of  defects  in  machinery  properly  left  to 
jury.  Gulf,  C.  &  S*  F.  Ry.  Co.  v,  Haden  (Tex.),  p.  285,  vol.  26 
(3  R  R  R). 

Employee's  knowledge  that  defendant  sometimes  sent  out  brake- 
men  who  needed  sleep  did  not  charge  him  with  assumption  of 
risk  of  negligence  in  leaving  open  switch.  St.  Louis,  S.  W. 
Ry.  Co.  V.  Kelton  (Tex.),  p.  279,  vol.  25  (2  R  R  R). 

Employee  thrown  from  hand  car  by  reason  of  a  defect,  the  risk 
of  which  he  had  assumed,  and  run  over  by  reason  of  failure  to 
repair  another  defect,  according  to  promise.  Foster  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  p.  538,  vol.  37  (14  R  R  R). 

Employee  who  obeys  foreman  not  chargeable  with,  having  as- 
sumed peril  when  it  does  not  appear  that  the  employee  was 
aware  of  the  great  danger  to  which  he  was  exposing  himself. 
Stewart  v.  Texas  &  P.  Ry.  Co.  (La.),  p.  158,  vol.  36  (13  R  R  R). 

Employee  working  under  car  did  not  assume  risk  of  failure  to 
give  warning.  Carroll  v.  New  York,  N.  H.  &  H.  R.  R.  (Mass.), 
p.  313,  vol.  29  (6  R  R  R). 

Employers'  liability  acts.  Kilpatrick  v.  Grand  Trunk  Ry.  Co. 
(Vt.),  p.  945,  vol.  27  (4  R  R  R). 

Engineer  injured  by  reason  of  ignition  of  fuses,  which  he  knew 
were  bein"  carried  loose  in  a  box  in  engine  cab.  Crane  v, 
Chicago,  etc..  R.  Co.  (Iowa),  p.  842,  vol.  37  (14  R  R  R). 

Engineer  iniured  by  reason  of  unattended  cars,  which  had  es- 
caped from  siding,  beinff  run  into  on  main  track.  Jones  v. 
Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

Engineer  killed  by  boiler  explosion,  instructions.  Illinois  Cent. 
R.  Co.  V,  Prickett  (111.),  p.  139,  vol.  36  (13  R  R  R). 

Engineer  killed  in  collision  with  unattended  cars,  which  had  been 
driven  from  siding  by  violent  storm,  instruction.  Jones  v, 
Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 
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Engineer's  absence  of  knowledge  of  particular  defect  as  affected 
by  his  general  knowledge  of  defects  along  the  line.  Gulf,  etc, 
Ry.  Co.  V,  Moore  (Tex.),  p.  620,  vol.  26  (3  R  R  R). 

Engineer's  knowledge  of  defects  in  track.  Gulf,  etc.,  Ry.  Co.  ». 
Moore  (Tex.),  p.  620,  vol.  26  (3  R  R  R). 

Engineer's  right  to  refy  on  assumption  that  track  was  in  reason- 
ably safe  condition.  Gulf,  etc^  Ry.  Co.  v.  Moore  (Tex.),  p. 
620.  vol.  26  (3  R   R  R). 

Erroneous  instruction  tending  to  lead  jury  to  believe  that  only 
defendant's  evidence  should  be  considered.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V,  Hill  (Tex.),  p.  1,  vol.  28  (5  R  R  R). 
.  Error  in  not  charging  as  to  assumption  of  risk  by  brakeman  of 
injury  from  accumulation  of  ice  on  switch  track.  Sankey  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  306,  vol.  29  (6  R  R  R). 

Existence  of  defects  in  certain  places  in  a  railroad  track  is  not 
of  itself  sufficient  to  charge  a  brakeman  with  notice  of  a  par- 
ticular defect  in  another  place.  Mumford  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (Iowa),  p.  431,  vqI.  43  (20  R  R  R). 

Experienced  employee  conclusively  held  to  appreciate  dangers 
which  may  arise  from  defects  of  which  he  is  chargeable  with 
notice.  Pennsylvania  Co.  v.  McCurdy  (Ohio),  p.  381,  vol.  26 
(3  R  R  R). 

Failure  to  protect  end  of  switch  with  bumper,  question  for  jury, 
unless  evidence  of  plaintiffs  knowledge  of  the  fact  is  clear. 
Pennsylvania  R.  Co.  v.  Jones  (C.  C.  A.),  p.  Ill,  vol.  32  (9 
R  R  R). 

•Fall  of  section  hand  from  hand  car,  upon  which  he  was  ridinj^ 
with  knowledge  of  its  defects,  of  which  he  had  not  complained. 
Foster  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  538,  vol.  37  (14 
R  R  R). 

Fellow  servant's  negligence.  Louisville  &  N.  R.  Co.  v.  Dillard 
(Tenn.),  p.  762,  vol.  40  (17  R  R  R). 

Fireman  injured  by  mail  crane.    Kenney  v.  Meddaugh  (C.  C.  A.), 
p.  226,  vol.  28  (5  R  R  R). 
.   Fireman  who  knew,  or  could  by  most  casual  observation  have 
known,  that  engine  was  not  equipped  with  driver  brakes.    Den- 
ver &  R.  G.  R.  Co.  V,  Scott  (Colo.),  p.  309,  vol.  40  (17  R  R  R). 

General  rule.  Choctaw,  O.  &  G.  R.  Co.  v,  Holloway  (C.  C.  A.), 
p.  75,  vol.  27  (4  R  R  R);  Johnson  v.  Southern  Pac.  Co.  (C.  C. 
A.),  p.  11,  vol.  28  (5  R  R  R);  Southern  Indiana  Ry.  Co.  v, 
Moore  (Ind.),  p.  251,  vol.  26  (3  R  R  R) ;  Illinois  Terminal  R. 
Co.  V.  Thompson  (111.),  p.  683,  vol.  35  (12  R  R  R). 

General  statement  as  to  risks  assumed  by  servants.  Merrill  v. 
Oregon  Short  Line  R.  Co.  (Utah),  p.  221,  vol.  42  (19  R  R  R). 

Habitual  negligence  of  master  or  his  representatives.  Houston 
&  T.  C.  R.  Co.  V.  Turner  (Tex.),  p.  630,  vol.  41  (18  R  R  R). 

Hand  transferring  freight  injured  by  reason  of  slipping  of  "brow" 
used  in  such  operation.  Murphy  v.  New  York,  etc.,  R.  Co. 
(Mass.),  p.  346,  vol.  37  (14  R  R  R). 

Implied  notice  of  proximity  of  switch  stand  to  track,  insuffi- 
ciency of  evidence.  Mc(5abe  v.  Montana  Central  Ry.  Co. 
(Mont.),  p.  564,  vol.  36  (13  R  R  R). 

Impossibility  of  standing  on  bridge  in  safety  while  train  is  pass- 
ing. Erie  R.  Co.  v.  McCormick  (Ohio),  p.  783,  vol.  34  (11 
R  R  R). 

In  absence  of  knowledge  of  defect,  a  servant  does  not  assume 
the  risk  of  injuries  from  defects.  Dolan  v.  Sierra  Ry.  Co.  of 
California  (Cal.),  p.  875,  vol.  25  (2  R  R  R). 

In  action  for  death  of  engineer  from  a  washout,  plea  did  not 
show  that  he  assumed  the  risk,  as  it  did  not  allege  facts  show- 
ing that  the  danger  was  obvious  or  that  he  knew  of  the  defect. 
Western  Ry.  v,  Russell   (Ala.),  p.  225.  vol.  43  (20  R  R  R). 

In  action  for  death  of  engineer  from  defective  roadbed,  plea  did 
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not  show  that  he  assumed  risk  from  defective  culvert,  rendered 
dangerous  by  rain,  because  it  failed  to  allege  what  "condition" 
of  the  roadbed  decedent  knew,  or  that  he  knew  of  any  condi- 
tion rendering  the  track  dangerous.  Western  Ry.  v,  Russell 
(Ala.),  p.  225,  vol.  43  (20  R  R  R). 

In  action  for  injuries  to  employee,  received  in  jumping  from  car 
to  avoid  imminent  peril,  a  plea  not  alleging  that  the  danger 
from  the  supposed  defect  was  either  obvious  or  known  to  plain- 
tiff was  insufficient.  Pierson  Lumber  Co.  v.  Hart  (Ala.),  p. 
791,  vol.  41  (18  R  R  R). 

Incompetency  of  another  employee.  Hicks  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  540,  vol.  27  (4  R  R  R). 

Incompetency  of  employee  in  charge  of  another  engine  where 
employee  was  killed  while  working  under  engine.  Morbey  v, 
Chicago  N.  W.  Ry.  Co.  (Iowa),  p.  371,  vol.  24  (1  R  R  R). 

Incomoetency  of  fellow  servant.  Metropolitan  West  Side  Ele- 
vated Ry.  Co.  V.  Fortin  (111.),  p.  77,  vol.  32  (9  R  R  R);  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Sherwood  (Tex.),  p.  564,  vol.  27  (4 
R  R  R). 

Incompetency  or  ignorance  of  servants.  Anderson  v.  Southern 
Ry.  (S.  Car.),  p.  701,  vol.  40  (17  R  R  R). 

Inexperienced  and  uninstructed  boy,  while  working  for  construc- 
tion company  at  night,  caught  by  train  in  angle  of  unblocked 
switch.  Denver  &  R.  G.  R.  Co.  v.  Scott  (Colo.),  p.  309,  vol.  40 
(17  R  R  R). 

Inexperienced  boy  ordered  to  lift  heavy  weight.  Sherman  v, 
Texas  &  N.  O.  R.  Co.  (Tex.),  p.  637,  vol.  41  (18  R  R  R). 

Inexperienced  employee  injured,  while  coupling  cars,  by  reason 
of  defects.  Branz  v.  Omaha  &  C.  B.  Ry.  &  Bridge  Co.  (Iowa), 
p.  642,  vol.  31  (8  R  R  R). 

Injury,  from  proximity  of  post,  to  servant  who  had  to  walk  be- 
hind car  of  lumber  in  pushing  it,  sufficiency  of  evidence.  Truly 
V,  J.  E.  North  Lumber  Co.  (Miss.),  p.  358,  vol.  33  (10  R  R  R). 

Injury  to  employee  loading  cattle  caused  by  giving  way  of  top 
plank  of  cattle  chute.  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Gary 
(Tex.),  p.  290,  vol.  26  (3  R  R  R). 

Instruction  that,  if  injured  motorman  knew  of  the  defective  brake 
he  could  not  recover,  unless  defendant  had  promised  to  repair 
the  defect,  was  properly  refused  where  the  motorman  had  been 
assured  by  his  superiors  that  the  car  could  be  used  with  safety 
by  reason  of  the  fact  that  others  had  used  it.  Cole  v.  St.  Louis 
Transit  Co.  (Mo.),  p.  583,  vol.  40  (17  R  R  R). 

Issue  as  to  assumption  of  risk  could  be  raised  onlv  by  special 
plea. .  International  &  G.  N.  R.  Co.  v,  Harris  (Tex.),  p.  317, 
vol.  25  (2  R  R  R). 

It  could  not  be  charged,  as  matter  of  law,  that  switchman  as- 
sumed risk  from  proximity  of  roof  of  freight  house  to  top  of 
cars  passing  under  it,  in  switch  yard.  Hawley  v.  Chicago,  B. 
&  Q.  Ry.  Co.  (C.  C.  A.),  p.  810,  vol.  38  (15  R  R  R). 

Knowledge  of  danger.  Illinois  Terminal  R.  Co.  v.  Thompson 
(111.),  p.  683,  vol.  35   (12  R   R  R). 

Knowledge  of  defective  coupling.  Grout  v.  Tacoma  Eastern  R. 
Co.  (Wash.),  p.  253,  vol.  33  (10  R  R  R). 

Knowledge  of  recklessness  and  incompetency  of  fellow  servant, 
sufficiency  of  complaint.  Indianapolis  &  G.  R.  T.  Co.  v.  Fore- 
man (Ind.),  p.  214,  vol.  34  (11  R  R  R). 

Knowledge  of  violation  of  rule  requiring  train  to  be  kept  under 
control  when  approaching  stations  and  switches  acquired  by 
engineer  on  last  trip.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Williams  (Tex.),  p.  519,  vol.  27  (4  R  R  R). 

Knowledge  of  employee  essential.  Voelker  v.  Chicago,  M.  &  St, 
P.  Ry.  Co.  (Iowa),  p.  509,  vol.  27  (4  R  R  R). 

Liability  in  absence  of  actual  knowledge  of  defect.  Dolan  v. 
Sierra  Ry.  Co.  of  California  (Cal.),  p.  875,  vol.  25  (2  R  R  R). 
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Location  of  flag-man's  watch  box  near  track,  risks  assumed,  and 
not  assumed,  by  him.  Philadelphia,  B.  &  W.  R.  Co.  v.  Devers 
(Md.),  p.  366,  vol.  39  (16  R  R  R). 

Looped  telltales.  McGarrity  v.  New  York,  N.  H.  &  H.  R.  Co. 
(R.  I.),  p.  65,  vol.  32  (9  R  R  R). 

Low  bridge  not  guarded  by  telltales.  Hollingsworth  v,  Chicago, 
etc.,  Ry.  Co.  (Ind.),  p.  264,  vol.  30  (7  R  R  R). 

Lumber  improperly  piled  by  incompetent  fellow  servants,  injury 
to  experienced  employee  who  knew  of  such  incompetency,  and 
did  not  object  and  knew  that  there  was  improperly  piled  lum- 
ber in  the  yard.  Hull  v.  Northern  Pac.  Ry.  Co.  (C.  C.  A.),  p. 
265,  vol.  39  (16  R  R  R). 

Master's  violation  of  federal  automatic  coupler  act.  Philadel- 
phia &  R.  Ry.  Co.  V.  Winkler  (Del.),  p.  323,  vol.  33  (10  R  R  R). 

Mere  knowledge  as  to  how  insecure  stirrup  was  fastened.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Bailey  (Tex.),  p.  518,  vol.  27 
(4  R  R  R). 

Mere  knowledge  of  existence  and  general  location  of  scale  box 
near  track.  Texas  &  Pac.  Ry.  Co.  v,  Swearingen  (U.  S.),  p- 
378,  vol.  38  (15  R  R  R). 

Mismatched  couplings  to  foreign  cars.  Southern  Pac.  Co.  v, 
Winton  (Tex.),  p.  358,  vol.  26  (3  R  R  R). 

Motorman  on  single  track  road  struck  by  following  car  while  at- 
tempting to  replace  trolley,  which  had  slipped  and  thereby 
extinguished  car  lights.  Simmons  v.  Southern  Traction  Co. 
(Pa.),  p.  362,  vol.  33  (10  R  R  R). 

Motorman,  who  failed  to  use  sand  provided  when  he  saw  slip- 
pery condition  of  track,  assumed  risk  of  his  car's  running  away 
on  downgrade.  Mayer  v.  Detroit,  Y.  A.  A.  &  J.  Ry.  Co. 
(Mich.),  p.  267,  vol.  42  (19  R  R  R). 

Must  be  pleaded  by  defendant  and  sustained  by  preponderance 
of  evidence.  Mace  v.  H.  A.  Boedker  &  Co.  (Iowa),  p.  301,  vol. 
40  (17  R  R  R). 

Negligence  in  furnishing  defective  tool  for  use  of  servant.  Drake 
V.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  p.  157,  vol.  43  (20 
R  R  R). 

Negligence  in  loading  logging  train.  Williams  v.  Northern  Lum- 
ber Co.  (Minn.),  p.  283,  vol.  25  (2  R  R  R). 

Negligence  of  foreman  engaged  in  same  work,  if  master  was 
not  negligent  in  selecting  him  for  the  position.  Southern  In- 
diana Ry.  Co.  V.  Harrell  (Ind.),  p.  35,  vol.  32  (9  R  R  R). 

Negligence  of  foreman  in  directing  employer  to  raise  brace  from 
obstruction  in  detaching  it  from  building.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Walden  (Tex.),  p.  294,  vol.  25  (2  R  R  R). 

Negligence  of  foreman  in  giving  direction  as  to  how  to  detach 
brace  from  house.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Walden  (Tex.),  p.  294,  vol.  25  (2  R  R  R). 

Negligence  of  guard  on  express  car  causing  injury  to  express 
messenger.  Wells,  Fargo  &  Co.  v.  Page  (Tex.),  p.  568,  vol. 
27  (4  R  R  R). 

Negligence  of  master.  Mace  v.  H.  A.  Boedker  &  Co.  (Iowa),  p. 
301,  vol.  40  (17  R  R  R);  Meehan  v.  Great  Northern  Ry.  Co. 
(N.  Dak.),  p.  34,  vol.  41  (18  R  R  R). 

Negligence  of  other  employees.  Scott  v.  Seaboard  Air  Line  Ry. 
Co.  (S.  Car.),  p.  148,  vol.  32  (9  R  R  R). 

Negligence  of  superior  servant.  Cincinnati,  etc.,  Ry.  Co.  v.  Cook 
(Ky.),  p.  321,  vol.  25  (2  R  R  R). 

Negligent  directions  of  foreman.  Kansas  City,  M.  &  B.  R.  Ca 
V.  Thornhill  (Ala.),  p.  851,  vol.  37  (14  R  R  R). 

Non  suit  where  servant  was  injured  by  defect  of  which  he  was  as 
chargeable  with  notice  as  master.  De  Lay  v.  Southern  Ry. 
Co.  (Ga.),  p.  181,  vol.  28  (5  R  R  R). 

Obedience  to  order  to  do  dangerous  work.  Illinois  Cent  R.  Ca 
V.  Keebler  (Ky.),  p.  32,  vol.  41  (18  R  R  R). 
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Obvious  danRer.    Harrison  v.  Detroit,  Y.  A.  A.  &  J.  Ry.  (Mich.), 

p.   187,  vol.  36   (13   R   R   R);   Ladd  v.    Brockton   St.   Ry.   Co. 

(Mass.),  p.  342,  vol.  24  (1  R  R  R);  Lindsay  v.  New  York,  N. 

H.  &  H.  R.  Co.  (C.  C.  A.),  p.  378,  vol.  24  (1  R  R  R);    Lee  v. 

Northern  Pac.  Ry.  Co.  (Wash.),  p.  315,  vol.  40  (17  R  R  R). 
Obvious    danger    from    hazardous    work.     Simmons  v.    Southern 

Traction  Co.  (Pa.),  p.  362,  vol.  33  (W  R  R  R). 
Obvious  danger  incurred  in  fear  of  discharge  for  disobedience  of 

order.     Lee  v.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  315,  vol.  40 

(17  R  R  R). 
Obvious  dangers  incurred  in  obedience  to  orders.  Illinois  Cent. 

R.  Co.  V,  Keebler  (Ky.),  p.  32,  vol.  41   (18  R  R  R);  Truly  v. 

J.  E.  North  Lumber  Co.  (Miss.),  p.  358,  vol.  33  (10  R  R  R). 
Obvious  dangers,  question  of  law.     Lindsay  v.  New  York,  N.  H. 

&  H.  R.  Co.  (C.  C.  A.),  p.  378,  vol.  24  (1  R  R  R). 
Obvious   differences   in   foreign   cars,   such   as   location   of  hand 

grab.     Wood  v.  North vn  Pac.   Ry.   Co.   (Wash.),  p.  365,  vol. 

38  (15  R  R  R). 
Obvious  risk,  where  servant  continues  unreasonable  time  in  em- 
ployment  after   master's   failure    to   fulfill    promise    to   repair. 

Dowd  V.  Erie  R.  Co.  (N.  J.),  p.  368,  vol.  35  (12  R  R  R). 
Obstructions   near  track.     Gulf,   C.   &  S.   F.   Ry.    Co.   v.   Darby 

(Tex.),  p.  327,  vol.  25  (2  R  R  R);  Murray  v.  Boston  &  M.  R. 

R.  (N.  H.),  p.  623,  vol.  30  (7  R  R  R). 
Occasional  acts  of  negligence  of  fellow  servant.     Southern  Pac. 

Co.  V.  He«Eer  (C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 
Of  cars  being  moved  without  warning  while  brakeman  was  be- 
tween cars  repairing  couplings.     Bowes  v.  New   York,   N.   H. 

&  H.  R.  Co.  (Mass.),  p.  292,  vol.  25  (2  R  R  R). 
Ordered  into  danger.    Wurtenberger  v.  Metropolitan  St.  Ry.  Co. 

(Kan.),  p.  209,  vol.  34  (11  R  R  R). 
Ordinary  duties.     Rosemand  v.  Southern  Ry.   (S.   Car.),  p.  531, 

vol.  31  (8  R  R  R). 
Over  crowded  hand  car.     Haworth  v.  Kansas  City  Southern  Ry. 

Co.  (Mo.),  p.  235,  vol.  26  (3  R  R  R). 
Overexertion  in  turning  car  on  turntable,  by  conductor.     Roberts 

V.  Indianapolis  St.  Ry.  Co.  (Ind.),  p.  957,  vol.  27  (4  R  R  R). 
Overhead  bridge,  brakeman  absorbed  in   his   duties,  on  rapidly 

moving  train;  and  absence  of  "telltales."     Hailey  v.  Texas  & 

P.  Ry.  Co.  (La.),  p.  153,  vol.  36  (13  R  R  R). 
Overhead  bridge,   notice   to   brakeman   as   affected  by  fact   that 

there  were  more  low  cars  than  high.     Hailey  v.  Texas   &  P. 

Ry.  Co.  (La.),  p.  153,  vol.  36  (13  R  R  R). 
Overhead  bridge,  passing  under  on  unusually  high  car.     Hailey 

r.  Texas  &  P.  Ry.  Co.  (La.),  p.  153,  vol.  36  (13  R  R  R). 
Passing  trains,  where  employees  are  engaged  in  repairing  track. 

Sanker  v.  Pennsylvania  R.  Co.  (Pa.),  p.  54,  vol.  32  (9  R  R  R). 
Plaintiff's    own    testimony   that   he    was    aware    of   existence    of 

defect.     Smalls  v.  Southern  Ry.  Co.   (Ga.),  p.  166,  vol.  26  (3 

R  R  R). 
Pleading.     Tucker  v.  Northern  Pac.  Terminal  Co.   (Ore.),  o    66 

vol.  27  (4  R  R  R).  ^'  y-       > 

Position  of  side  ladder  under  employers'  liability  act  of  Ver- 
mont. Kilpatrick  v.  Grand  Trunk  Ry.  Co.  (Vt),  p.  945,  vol  27 
(4  R  R  R). 

Presumption  on  part  of  servant  engaged  in  transferring  freight 
that  platform  between  cars  was  properly  placed.  Murphy  v 
New  York,  etc.,  R.  Co.  (Mass.),  p.  346,  vol.  37  (14  R  R  R). 

Presumption  was  that  conductor,  when  injured  while  assisting 
in  reassembling  sections  of  train,  which  had  broken  into  parts 
by  reason  of  defective  coupler,  knew  of  the  defect  when  he 
ordered  it  to  be  again  used,  because  it  was  his  duty  to  ascer- 
tain the  cause  of  an  accident,  unless  the  defect  could  not  have 
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been  discovered  by  the  exercise  of  ordinary  care.     Murphy  v. 
Grand  Trunk  Ry.  Co.  (N.  H.),  p.  521,  vol.  37  (14  R  R  R). 

Promise  to  furnish  shields  for  lubricator  tubes  of  engine,  ques- 
tion for  jury  whether  engineer  continued  to  use  engine  for 
unreasonable  time  without  shields,  relying  on  promise.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Robertson  (C.  C.  A.),  p.  324, 
vol.  40  (17  R  R  R). 

Promise  to  furnish  shields  for  lubricator  tubes  of  engine,  reason- 
able time  for  engineer  to  continue  to  use  engine  without 
shields,  relying  on  promise.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Robertson  (C.  C.  A.),  p.  324,  vol.  40  (17  R  R  R). 

Promise  to  furnish  shields  for  lubricator  tubes  of  engine,  whether 
engineer  was  thereby  induced  to  remain  in  defendant's  employ 
was  a  question  for  jury.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Robertson  (C.  C.  A.),  p.  324,  vol.  40  (17  R  R  R). 

Promise  to  repair,  reasonable  time  for  servant  to  continue  in 
employment  after  it  is  made  a  question  for  jury.  Dowd  v. 
Erie  R.  Co.  (N.  J.),  p.  368,  vol.  35  (12  R  R  R). 

Promise  to  repair,  what  constitutes.  Dowd  v.  Erie  R.  Co. 
(N.  J.),  p.  368,  vol.  35  (12  R  R  R). 

Proximity  of  cattle  chutes  to  track.  Coles  v.  Union  Terminal 
Ry.  Co.  (Iowa),  p.  392,  vol.  34  (11  R  R  R). 

Proximity  of  switchstand  to  track.  McCabe  v.  Montana  Central 
Ry.  Co.  (Mont.),  p.  564,  vol.  36  (13  R  R  R);  Wright  v. 
Chicago,  etc.,  R.  Co.  (Ind.),  p.  314,  V9I.  30  (7  R  R  R). 

Proximity  of  telegraph  pole  to  tracks  in  yard  causing  injury  to 
brakeman.  Illinois  Terminal  R.  Co.  v.  Thompson  (111.),  p. 
683,  vol.  35  (12  R  R  R). 

Proximity  of  water  spout  to  roof  of  passing  car,  in  action  for 
death  of  brakeman.  Choctaw,  O.  &  G.  R.  Co.  v.  McDade 
(C.  C.  A.),  p.  413,  vol.  24  (1  R  R  R). 

Question  for  jury  where  brakeman  was  injured  while  coupling 
cars.  Taylor  v.  Boston  &  M.  R.  R.  (Mass.),  p.  397,  vol.  39  (16 
R  R  R). 

Question  for  jury  where  conductor  boarding  train  was  struck  by 
post  of  cattle  guard.  McDannald  v.  Washington  &  C.  R.  Ry. 
(:o.  (Wash.),  p.  593,  vol.  31  (8  R  R  R). 

Railroad  employee  injured  by  reason  of  proximity  to  track  of 
pole  of  electric  light  company,  question  for  jury.  South  Side 
Elevated  R.  Co.  v.  Nesvig  (111.),  p.  805,  vol.  40  (17  R  R  R). 

Railroad  employee  knowingly  using  defective  machinery  cannot 
recover  for  injuries  resulting  therefrom.  Atlantic  Coast  Line 
R.  Co.  V.  Ryland  (Fla.),  p.  834,  vol.  41  (18  R  R  R). 

Reliance  on  insufficient  promise  to  repair  engine  step.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Garren  (Tex.),  p.  384,  vol.  31  (18  R  R  R). 

Reliance  on  promise  to  repair  brake  on  hand  car.  Foster  v. 'Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  p.  538,  vol.  37  (14  R  R  R). 

Riding  on  defective  hand  car.  Weldon  v.  Omaha,  K.  C.  &  E. 
Ry.  Co.  (Mo.),  p.  244,  vol.  26  (3  R  R  R). 

Risk  assumed  by  bridge  builder.  Daniels  v.  Covington  &  C.  El. 
R.  &  Transfer  &  Bridge  Co.  (Ky.),  p.  595,  vol.  27  (4  R  R  R). 

Risk  from  defective  appliances  connected  w'th  track  not  as- 
sumed by  employee  whose  work  was  not  near  track,  and  who 
had  no  duty  calling  his  attention  thereto.  Noe  v.  Rapid  Ry. 
Co.  (Mich.),  p.  654,  vol.  31  (8  R  R  R). 

Risk  from  failure  to  repair  roadbed  not  assumed.  Smith  v.  Erie 
R.  Co.  (N.  J.),  p.  793,  vol.  27  (4  R  R  R). 

Risk  of  negligence  of  fellow  servant  not  assumed  under  Iowa 
Employers'  Liability  Act.  Pearl  v,  Omaha  &  St.  L.  R.  Co. 
(Iowa),  p.  598,  vol.  24   (1  R  R  R). 

Rule  does  not  apply  to  or  include  concealed  risks  or  subsequent 
negligence  of  master.  Wagner  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  p.  187,  vol.  42  (19  R  R  R). 
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Scale  box  near  track,  excerpts  from  contract  of  employment 
were  inadmissible  to  show  knowledge  of  proximity  and  as- 
sumption of  risk.  Texas  &  Pac.  Ry.  Co.  v.  Swearingen  (U. 
S.).  p.  378.  vol.  38  (15  R  R  R). 

Section  foreman  did  not  assume  risk  from  sendinj?  .cars  on  side 
track  at  speed  Rreater  than  customary.  Houston  &  T.  C.  R. 
Co.  V.  Turner  (Tex.),  p.  630.  vol.  41  (18  R  R  R). 

Section  hand  injured  by  sparks  and  cinders  thrown  off  by  en- 
Kine.  Duree  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa),  p.  369, 
vol.  29   (6  R  R  R). 

Section  hand  injured  while  pushing  a  tie  into  a  car,  either 
through  the  slipping  of  one  of  the  planks  of  a  temporary 
platform  which  he  had  assisted  in  making,  or  by  his  slipping 
after  stepping  onto  the  ties  which  formed  part  of  such  plat- 
form, which  was  wet  and  muddy.  Dunn  v.  (Dregon  Short  Line 
R.  Co.  (Utah),  p.  741,  vol.  39  (16  R  R  R). 

Section  hand  riding  on  push  car  attached  to  train  by  rope,  injured 
by  reason  of  car  jumping  track,  question  for  jury.  De  Mase 
V.  Oregon  R.  &  Nav.  Co.  (Wash.),  p.  322,  vol.  40  (17  R  R  R). 

Sectionman  injured  in  attempting  to  prevent  collision  of  his 
hand  car  with  train,  induced  by  his  foreman's  going  forward 
from  a  station  on  the  train's  time,  instead  of  waiting  there 
for  it  to  pass.  Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  p.  738, 
vol.  37  (14  R  R  R). 

Sectionman  struck  by  waste  matter  thrown  from  engine  by  fire- 
man. Swartz  V.  Great  Northern  Ry.  Co.  (Minn.),  p.  790,  vol. 
38  (15  R  R  R). 

Servants  may  by  notice  cast  the  risk  of  the  habitual  negligence 
of  their  fellow  servants  upon  the  master.  Southern  Pac.  Co. 
V.  Hetzer  (C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 

Servant  voluntarily  undertaking  to  perform  for  master  duties  so 
perilous  as  to  subject  himself  to  imminent  danger.  Griffith 
V.  Lexington  Terminal  R.  CoT(Ga.),  p.  715.  vol.  42  (19  R  R  R). 

Slipping  of  defective  rail  hook  used  by  injured  servant  in  un- 
loading car,  question  for  jury.  Drake  v.  San  Antonio  &  A.  P. 
Ry.  Co.  (Tex,),  p.  157,  vol.  43  (20  R  R  R). 

Speed  in  violation  of  ordinance.  Camp  v.  Chicago  Great  West- 
ern Ry.  Co.  (Iowa),  p.  819,  vol.  36  (13  R  R  R);  Martin  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  p.  397,  vol.  24  (l  R  R  R). 

Station  agent  walking  on  track.  Morehead  v.  Yazoo  &  M.  V. 
R.  Co.  (Miss.),  p.  291,  vol.  34  (11  R  R  R). 

Street  railway  employee  ordered  to  move  cars  in  car  barns 
without  proper  assistance,  on  promise  that  he  would  be  fur- 
nished assistance,  did  not  assume  risk  of  injury,  unless  the 
danger  was  so  imminent  that  no  man  of  ordinary  prudence 
would  have  engaged  in  the  work.  North  Chicago  St.  R.  (To. 
V.  Aufmann  (111.),  p.  421.  vol.  43  (20  R  R  R). 

Structures  near  track.  Mobile  &  O.  R.  Co.  v.  Vallowe  (111.), 
p.  543.  vol  37  (14  R  R  R). 

Sudden  jerk  of  freight  train  causing  injury  to  brakeman.  Texas 
&  Pacific  Railroad  Company  v.  Behymer  (U.  S.),  p.  393,  vol.  31 
(8  R  R  R). 

Sufficiency  of  evidence  of  employee's  knowledge-  of  defect  in 
machinery.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Haden  (Tex.),  p.  285, 
vol.  26  (3  R  Jl  R). 

Sufficiency  of  evidence  that  master  was  liable  for  injuries  to 
section  hand  thrown  from  hand  car  by  reason  of  a  defect, 
the  risk  from  which  he  had  assumed,  where  it  also  appeared 
that  he  might  not  have  been  injured  had  a  defect  in  the  brake 
been  repaired  according  to  a  promise  made  to  him.  Foster 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  538,  vol.  37  (14  R  R  R). 

Sufficiency  of  evidence  where  brakeman  was  injured  by  de- 
fective draw  heads  and  link  pins.  Rio  Grande  &  E.  P.  Ry  Co 
V.  Lynch  (Tex.),  p.  419,  vol.  24  (1  R  R  R). 
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Switchman  did  not  assume  risk  of  master's  ncKliifcncc  in  fur- 
nishinR  safe  place  to  work  and  suitable  appliances.  Hemphill 
V.  Buck  Creek  Lumber  Co.  (N.  Car.),  p.  411,  vol.  43  (20 
R  R  R). 

Switchman  injured  by  reason  of  obstructions  in  switch  yard. 
Kansas  City  S.  Ry.  Co.  v.  Billingslea  (C.  C.  A.),  p.  167,  vol. 
28  C5  R  R  R). 

Switchyard  conductor,  in  taking  dining  car  to  yard  at  a  junc- 
tion, placing  engine  behind  and  leaving  no  light  in  front  of 
the  car,  except  a  lantern,  which  he  held  in  his  hand  while 
standing  on  front  platform,  right  to  recover  for  injuries  sus- 
tained in  a  collision  as  affected  by  fact  that  he  did  so  by 
direction  of  yard  master,  his'  superior,  when  he  knew  the 
risks.  Southern  Ry.  Co.  v.  Logan  (C.  C.  A.),  p.  374,  vol.  39  (16 
R  R  R) 
'Telltales,'"  absence  of.     Hailey  v.  Texas   &  P.   Ry.   Co.   (La,), 

p.  153,  vol.  36  (13  R  R  R). 
'Telltales,"  without  proof  that  they  were  observed  by  employee 
struck  by  viaduct  while  riding  to  work  on  top  of  car,  or  that 
he  appreciated  the  fact  that  the  train  was  approaching  the 
viaduct,  their  existence  would  not,  as  matter  of  law,  preclude 
a  recovery  for  his  death.  Chicago  Terminal  Transfer  R.  Co. 
V.  O'Donnell  (111.),  p.  769,  vol.  40  (17  R  R  R). 

That  directions  and  warnings  were  given  by  engineer,  and  not 
conductor,  did  not  affect  the  question  of  assumption  of  risk 
by  brakeman  uncoupling  moving  cars.  Gorman  v.  Minneapolis 
&  St.  L.  Ry.  Co.  (Iowa),  p.  293,  vol.  26  (3  R  R  R). 

That  section  foreman  went  on  a  railroad  velocipede  by  direct 
order  of  his  superior,  did  not  relieve  him  from  the  risk  of 
injuries  from  trains,  where  his  knowledge  of  the  danger  was 
equal  to  that  of  his  superior.  Ives  v.  Wisconsin  Cent.  Ry.  Co. 
(Wis.),  p.  393,  vol.  43  (20  R  R  R). 

That  train  by  which  sectionman  was  struck  was  running  at  an 
unusual  rate  of  speed  when  the  accident  occurred,  does  not 
relieve  him  of  the  assumption  of  risk  of  injury  from  the  train. 
Ives  V.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  p.  393,  vol.  43  (20 
R  R  R). 

That  train  was  running  within  city  limits  at  unlawful  speed  did 
not  relieve  sectionman  on  railroad  from  a  rule  that  sectionmen 
assume  the  risk  of  trains  of  all  sorts  running  over  the  track 
at  all  times  and  at  such  speed  as  are  attainable,  without  no- 
tice or  warning  except  such  as  result  from  the  noises  of  the 
train  including  customary  signals.  Ives  v.  Wisconsin  Cent. 
Ry.  Co.  (Wis.),  p.  393,  vol.  43  (20  R  R  R). 

The  fact  that  business  of  clearing  away  wreck  is  inherently 
dangerous  could  not  affect  the  right  of  recovery  of  employee 
injured  by  reason  of  negligence  in  fastening  derrick  chains. 
Reed  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p.  262,  vol.  26  (3 
R  R  R). 

Track  hand  injured  in  derailment  of  hand  car,  caused  by  ma- 
terial falling  from  open  rack  car.  McLean  v.  Pere  Marquette 
R.  R.  Co.  (Mich.),  p.  544,  vol.  36  (13  R  R  R). 

Trainmen  do  not  assume  risks  of  defective  track  conditions. 
Northern  Ala.  Ry.  Co.  v.  Shea  (Ala,),  p.  614,  vol.  37  (14 
R  R  R). 

Tree  near  track.  Drake  v.  Auburn  City  R.  Co.  (N.  Y.),  p.  269, 
vol.  30  (7  R  R  R). 

Unballasted  switch  track,  by  brakeman.  Arkansas  Cent.  R.  Co. 
V.  Jackson  (Ark.),  p.  790,  vol.  27  (4  R  R  R). 

Unloading  logs.  Boyer  v.  Eastern  Ry.  Co.  v.  Minneapolis 
(Minn.),  p.  457,  vol.  28  (5  R  R  R). 

Unsafe  appliances,  employee  chargeable  with  notice.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  V.  Robertson  (C.  C.  A.),  p.  324, 
vol.  40  (17  R  R  R). 
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Unsafe  appliances  furnished  by  master.    Cole  v.  St.  Louis  Transit 

Co.  (Mo.),  p.  583,  vol.  40  (17  R  R  R). 
Use   of  defective  appliance   after  promise   to   repair.     Atchison, 

T.  &  S.  F.  Ry.  Co.  v.  Sledge  (Kan.),  p.  229,  vol.  33  (10  R  R  R). 
Usini;  appliance  with   knowledge  of  defect.     Crane  v,   Chicago, 

etc..  R.  Co.  (Iowa),  p.  842,  vol.  37  (14  R  R  R). 
Using   defective  engine   step,   sufficiency   of  evidence.     Kerrigan 

V,   Chicago,  M.  &  St.   P.   Ry.  Co.   (Minn.),  p.  531,  vol.  27   (4 

R  R  R). 
Violation  of  federal   automatic  coupler  act.     Chicago,   etc.,   Ry. 

Co.  V.  Voelker  (C.  C.  A.),  p.  515,  vol.  34  (11  R  R  R). 
Voluntarily    going    to    work    at    different    place    from    that    as- 
signed.    Green  v.   Braincrd  &  N.   M.   Ry.  Co.   (Minn.),  p.  87, 

vol.  27  (4  R  R  R). 
Voluntary  exposure  to  danger.     Baker's  Adm'r  v.  Lexington  & 

E.  Ry.  Co.  (Ky.),  p.  223,  vol.  43  (20  R  R  R). 
Willful,  wanton,  and  reckless  conduct  of  master's  engineer  caus- 
ing injury  to  servant,  pleas  alleging  assumption  of  risk  were 

unavailable.    Tennessee  Coal  Iron  &  R.  Co.  v.  Bridges  (Ala.), 

p.  688,  vol.  42  (19  R  R  R). 
Working  in  dangerous  place,  instruction.     Chicago   &   £.   I.   R. 

Co.  V,  Heerey  (111.),  p.  26,  vol.  32  (9  R  R  R). 
Working  in  gravel  pit.    Christienson  v.  Rio  Grande  Western  Ry. 

Co.  (Utah),  p.  216.  vol.  33  (10  R  R  R). 
Working  on  train  running  on  track  of  another  company.     Keck 

V.  Philadelphia  &  R.  R.  Co.  (Pa.),  p.  541,  vol.  32  (9  R  R  R). 
Working  under  tender  as  affected  by  inexperience.     Galveston, 

H.   &  S.   A.   Ry.   Co.  v.    Hitzfelder    (Tex.),  p.  357,  vol.  24   (1 

R  R  R). 
Yardmaster  injured  by  movement  of  engine  did  not,  as  matter 

of  law.  assume  the  risk.     Graham  v.  Minneapolis.  St.  P.  &  S. 

Ste.  M.  Ry.  Co.  (Minn.),  p.  232,  vol.  42  (19  R  R  R). 
Yard  overcrowded  with  cars.     Bence  v.  New  York,  N.  H.  &  H. 

R.  R.  (Mass.),  p.  295,  vol.  26  (3  R  R  R). 
Attempt    of    section    foreman    to    perform    work    with    insufficient 
force,  no  defense  in  action  for  his  injuries.     Bodie  v.  Charleston 
&  W.  C.  Ry.  Co.  (S  Car.),  p.  95.  vol.  32  (9  R  R  R). 

Blacklisting. 

Clearance  paper,  burden  of  proving  it  libelous.  Illinois  Cent. 
R.  Co.  V.  Ely  (Miss.),  p.  10,  vol.  35  (12  R  R  R). 

Clearance  paper,  error  in  libel  suit  by  discharged  employee,  in 
admitting  certain  evidence  to  show  malice,  was  not  cured  by 
court's  remarks  to  jury.  Illinois  Cent.  R.  Co.  v.  Ely  (Miss.), 
p.  10.  vol.  35  (12  R  R  R). 

Clearance  paper  of  discharged  employee  was  not  libelous  on  its 
face.  Illinois  Cent.  R.  Co.  z/.  Ely  (Miss.),  p.  10,  vol.  35  (12 
R  R  R). 

Indiana  blacklisting  statute,  so  far  as  it  applies  to  employees 
who  have  voluntarily  left  the  master's  employment,  is  void, 
under  Ind.  Const.,  art.  4.  §  19,  such  provision  not  being  em- 
braced in  the  title.  Wabash  R.  Co.  v.  Young  (Ind.),  p.  361. 
vol.  35  (12  R  R  R). 

Interference  with  occupation,  insufficiency  of  complaint.  Wa- 
bash R.  Co.  V.  Young  (Ind.),  p.  361.  vol.  35  (12  R  R  R). 

Interference  with  occupation,  insufficiency  of  complaint  charg- 
ing that  one  railroad  stated  to  another  that  a  person  seeking 
employment  from  the  latter  was  a  labor  agitator  and  a  member 
of  a  certain  labor  union.  Wabash  R.  Co.  v.  Young  (Ind.),  p. 
361.  vol.  35   (12  R  R  R). 

Not  libelous  per  se  to  accuse  one  of  being  a  labor  agitator. 
Wabash  R.  Co.  v.  Young  (Ind.),  p.  361,  vol.  35  (12  R  R  R). 

ID— 38 
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Statement  of  a  railroad  company  that  a  person  was  a  labor 
agitator  not  a  libel,  where  made  in  answer  to  inquiry  by  an- 
other railroad,  which  contemplated  employing  him.  Wabash 
R.  Co.  V.  Young  (Ind.).  p.  361,  vol.  35  (12  R  R  R). 

Burden  of  Proof. 

Burden   of  proving  master's   negligence   in   action   for   injury  to 

servant.      Klunk   v.    Hocking   Valley    Ry.    Co.    (Ohio),  p.  438, 

vol.  43  (20   R  R  R);    Northern  Pac.  Ry.   Co.  v.  Dixon  (C.  C. 

A.),  p.  242,  vol.  43  (20  R  R  R). 

Burden    of   proving   negligence   on    servant.      Cully   v.    Xortheni 

Pac.  Ry.  Co.  (Wash.),  p.  165,  vol.  36  (13  R  R  R). 
Burden    of     proving    negligence,    or    its    absence,    under    section 
3365-21,  Ohio   Rev.  St.   1906,  in  action   for  injury  to  employee 
from  defective  appliance.     Klunk  zf.    Hocking  Valley   Ry.  Co. 
(Ohio),  p.  438,  vol.  43  (20  R  R  R). 
Burden  of  proving  nonexistence  of  written  contract   under  Ind. 
statute  providing  for  monthly  payment  of  wages    in  absence 
of  written  contract.     Chicago  &  S.  E.  Ry.  Co.  v.  Glover  (Ind), 
p.  376,  vol.  26  (3  R  R  R). 
Burden  of  showing,  in  action  for  death  of  fireman,   that  the  in- 
jury was  caused  by  master's  negligence  is  discharged  by  show- 
ing that  the  injury  was  caused  in  a  collision  of  trains  brought 
about  by  servants  of  the  railroad  who  were  fellow   servants  of 
decedent,   under   circumstances   from   which   a   presumption  of 
negligence   necessarily   arises.     Choctajv,  O.   &  G.    Ry.  Co.  r. 
Doughty  (Ark.),  p.  665,  vol.  41  (18  R  R  R). 
Erroneous  instruction   throwing  burden  of  proof  on    plaintiff  as 
to  whether  proper  signals  were  given,   in  action  for  death  of 
switchman   caused  by  negligence  in  giving  kick  signal.     Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Hill  (Tex.),  p.  1,  vol.  28  (5  R  R  R). 
In  action  for  injuries  to  locomotive  fireman,  caused  by  defect  in 
water  gauge  glass,  an  instruction,  that  to  overcome  the  eflfect 
of  the  prima  facie   evidence  of  negligence  arising   from  proof 
of  such  defect,  "the  defendant  company  is  required  to  satisfy 
the  jury  by  a  preponderance  of  the  evidence  that  it  was  not 
negligent,"    is    erroneous.     Klunk  v.   Hocking  Valley    By.   Co. 
(Ohio),  p.  438,  vol.  43   (20  R  R  R). 
Instruction  as  to  necessity  of  injured  employee  proving  existence 
of  foreign  statute,   which   was   lex   loci,  was   properly  refused. 
Morisette  v.  Canadian  Pac.  Ry.  Co.   (Vt.),  p.  383,   vol.  33  (10 
R  R  R). 
Statute   throwing   burden   of   proof   on   railroad   company   where 
loss  is  sustained  from  fire  set  by  locomotive  not  applicable  to 
actions  for  personal  injuries.     Duree  v.   Chicago,  M.   &  St.  P. 
Ry.  Co.  (Iowa),  p.  369,  vol.  29  (6  R  R  R). 
Care  due  employees.     Weed  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

(Neb.),  p.  797,  vol.  36  (13  R  R  R). 
Care  due  emoloyee  crossing  track  at  public  crossing  when  off  dutv. 
Davis  V.  Atlantic  &  C.   A.   Ry.   Co.    (S.   Car.),  p.  317,   vol.  26  (3 
R  R  R). 
Care  due  employee  rightfully  on  track.     St.  Louis  S.  W.   Ry.  Co. 

V.  Jacobson  (Tex.),  p.  301,  vol.  25  (2  R  R  R). 
Care  due  from  master  to  engine  hostler,  injured  by  engine  while 
voluntarily   performing  duties   of  yard   watchman,   erroneous  in- 
struction.    Baltimore   &  O.   R.  Co.  v.  Doty   (C.  C.  A.),  p.  753. 
vol.  40  (17  R  R  R). 
Care  due  from  master  to  servant  not  that  which  a  prudent  business 
man  uses  for  the  protection  of  his  own  person.     Southern  Pac. 
Co.  V.  Hetzler  (C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 
Care  due  from  railroad  company  to  one  acting  as  express  mes- 
senger and  also,  with  its  knowledge  and  approval,  as  its  baggage- 
man.    Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Reasor  (Tex.),  p. 
281,  vol.  26  (3  R  R  R). 
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Care  due  person  permitted  to  learn  to  be  an  engineer,  to  furnish 
him  a  safe  place  to  work.     Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.), 
p.  263,  vol.  42  (19  R  R  R). 
Care  due  to  railroad  watchman  on  tracks.     Scott  v.  Seaboard  Air 

Line  Ry.  Co.  (S.  Car.),  p.  148,  vol.  32  (9  R  R.R).. 
Care  required  of  employee  in  charge  of  switching  operations. 
Struble  v.  Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa),  p.  259,  vol.  39 
(16  R  R  R). 
Care  required  of  employee  on  engine  after  discovering'  peril  of 
employee  working  under  another  engine.  Morbey  v.  Chicago 
N.  W.  Ry.  Co.  (Iowa),  p.  371,  vol.  24  (1  R  R  R). 

Care  required  of  master  to  discover  that  employees  have  become 
incompetent.  Southern  Pac.  Co.  v.  Hetzler  (C.  C.  A.),  p.  724, 
vol.  40  (17  R  R  R). 

Care  required  of  master  to  discover  that  servant  employed  on 
construction  train  was  in  danger  of  being  injured  by  sudden 
starting  of  train  while  he  was  standing  between  train  and  edge 
of  trestle,  in  obedience  to  orders,  instruction  erroneous  for  not 
stating.  Dean  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  p.  237,  vol.  39 
(16  R  R  R). 

Care  required  of  master  to  employ  competent  servants.  Southern 
Pac.  Co.  V.  Hetzler  (C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 

Care  required  of  master  to  notify  trainmen  in  order  to  prevent 
collisions.  Northern  Pac.  Ry.  Co.  v.  Mix  (C.  C.  A.),  p.  739, 
vol.  29   (6  R  R  R). 

Cape  required  to  avoid  collisions  between  trains.  Southern  Ry. 
Co.  V.  Craig  (C.  C.  A.),  p.  310,  vol.  25  (2  R  R  R). 

Care  required  to  avoid  collisions  between  trains  as  affected  by 
rule  of  company  regulating  movements  of  trains.     Southern  Ry. 

.  Co.  V.  Craig  (C.  C.  A.),  p.  310,  vol.  25  (2  R  R  R). 

Charge  that  if  defendant's  brakeman  was  killed  by  the  negligence 
of  defendant's  agent  in  charge  of  its  engine,  plaintiff  was  en- 
titled to  recover,  was  too  indefinite,  because  allowing  recovery 
if  the  evidence  showed  negligence  of  any  kind  on  part  of  such 
agent,  while  the  only  ground  shown  was  in  causing  a  collision. 
Louisville  &  N.  R.  Co.  v.  Sullivan  (Ky.),  p.  131,  vol.  34  (11 
R  R  R). 

Common  carrier  is  not  chargeable  with  notice  that  Texas  cattle 
carried  by  it  are  dangerous  and  vicious  and  liable  to  injure 
employees.  Clark  v.  Missouri,  etc.,  R.  Co:  (Mo.),  p.  328,  vol.  33 
(10  R  R  R). 

Company  leasing  its  road,  as  authorized  by  charter,  liable  to 
employee  of  lessee  injured  through  lessee's  negligence.  Brown 
V.  Atlanta  &  C.  Air  Line  Ry.  Co.  (N.  Car.),  p.  621,  vol.  28  (5 
R  R  R). 

Company  leasing  its  road  to  another  company  is  liable  to  a  serv- 
ant of  lessee  for  injuries  caused  by  lessee's  negligence  in 
operation  of  road.  Smith  v.  Atlanta  &  C.  R.  Co.  (Ga.),  p.  659, 
vol.  28  (5  R  R  R). 

Complaint  alleged  that  employee  "who  was  in  charge  and  control 
and  superintendence  of  defendant's  engine"  negligently  moved 
it.  injuring  plaintiflF.  alleged  charge  of  engine,  and  was  not 
demurrable  as  indefinite,  or  as  attempting  to  join  two  causes 
of  action,  under  Ala.  Code,  sec.  1749,  Sub.  Div.  2,  giving  an  . 
employee  an  action  for  damages  for  injury  from  negligence  of 
employee  having  superintendence  intrusted  to  him,  and  sub- 
division giving  such  action  for  negligence  of  employee  having 
control  of  an  engine.  Birminjarham  Southern  R.  (5o.  v,  Cuzzart 
(Ala.),  p.  312.  vol.  26  (3  R  R  R). 

Complaint  alleging  a  violation  of  an  ordinance  regulating  the  run- 
ning of  locomotives  and  cars,  need  not  allege  that,  if  it  had  been 
complied  with,  plaintiflF  would  not  have  been  injured.  Pitts- 
burg. C,  C.  &  St.  L.  Ry.  Co.  v.  Lightheiser  (Ind.),  p.  176,  vol.  41 
(18  R  R  R). 
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Complaint  alleging  that  plaintiff  was  employed  as  foreman  or 
boss  is  sufficiently  specific  as  to  the  character  of  employment 
Pierson  Lumber  Co.  v.  Hart  (Ala.),  p.  791,  vol.  41  (18  R  R  R). 

Complaint,  in  action  by  an  employee  for  his  injuries,  alleging  that 
it  was  the  duty  of  plaintiff  to  assist  in  unloading  lumber  from 
a  car,  and  that  defendant  negligently  failed  to  provide  a  sufl&- 
cient  number  of  men,  whereby  timber  fell  on  plaintifFs  foot 
and  injured  him,  was  based  on  the  common-law  liability  of  the 
master,  and  not  on  statutory  liability.  Alabama  Great  Southern 
R.  Co.  V,  Vail  (Ala.),  p.  718,  vol.  40  (17  R  R  R). 

Complaint,  in  action  for  injuries  caused  by  negligence  of  em- 
ployees of  railroad  company,  was  good  though  it  did  not  give 
names  of  agents  or  servants.  Bolin  v.  Southern  R.  Co.  (S. 
Car.),  p.  320.  vol.  30  (7  R  R  R). 

Complaint,  in  action  for  injury  to  sectionman,  struck  by  waste 
matter  thrown  out  by  fireman,  stated  a  cause  of  action.  Swartz 
V.  Great  Northern  Ry.  Co.  (Minn.),  p.  790,  vol.  38  (15  R  R  R). 

Concurring  negligence,  doctrine  of  was  not  applicable  where 
proximate  cause  of  employee's  death  by  collision  between  trains 
was  his  own  failure  to  comply  with  the  company's  rules  regard- 
ing the  placing  of  danger  signals,  and  the  company  was  negli- 
gent in  using  an  engine  in  an  imperfect  condition.  Driver's 
Adm'r  v.  Southern  Ry.  Co.  (Va.),  p.  11,  vol.  41  (18  R  R  R). 

Consent  of  servant  to  transfer  of  services,  question  for  jury. 
Norman  v,  Middlesex  &  S.  Traction  Co.  CN.  J.),  p.  392,  vol.  31 
(8  R  R  R). 

Continuous  act  of  foreman  in  placing  and  failing  to  remove  torpedo 
from  track,  where,  as  result  of  prank,  employee  was  injured. 
Sullivan  v.  Louisville  &  N.  R.  Co.  (Ky.),  p.  368,  vol.  31  (S 
R  R  R). 

Contract  whereby  a  railroad  agreed  to  give  an  attorney  "perma- 
nent employment"  as  counsel  if  he  would  render  certain  ser\'^ices 
and  the  scheme  involved  should  prove  a  success,  was  satisfied 
by  his  employment  thereafter  for  the  period  of  a  year  at  a 
fixed  salary.  Sullivan  v.  Detroit,  Y.  &  A.  A.  Ry.  Co.  (Mich.), 
p.  410,  vol.  35  (12  R  R'R). 

Contributory  Negligence. 

Scott  V,  Seaboard  Air  Line  Ry.  Co.  (S.  Car.),  p.  148,  vol.  32  (9- 

R  R  R). 
Although  such  cars  were  not  in  common  use,  brakeman  injured 

by  fall   from   car,  could  not   recover,  as   there  was   no   emer- 
gency requiring  him  to  run  near  the  edge  of  its  roof,  instead 

of  on  the  running  board.     Benson  v.  New  York,  etc.,   R.  Co. 

(R.  L),  p.  324,  vol.  37  (14  R  R  R). 
And    negligence    after    discovery    of    plaintifFs    peril.      Smith   v, 

Atlanta  &  C.  Air  Line  Ry.   Co.   (N.  Car.),  p.   218,  vol.  32  (9 

R  R  R). 
Application    of   lex   loci.      Morisette    v,    Canadian    Pac.    Ry.    Co. 

(Vt),  p.  383,  vol.  33  (10  R  R  R). 
Application  of  rule  requiring  brakeman  to  know  that  conductor 

is  on  train  before  starting  it.     Pearl  v.  Omaha,  St.  L.  R.  Co. 

(Iowa),  p.  598,  vol.  24 -(1  R  R  R). 
Attempting  to  carry  heavy  log.     Galveston,   H.  &  S.  A.  R.  Co. 

V.  Sherwood  (Tex.),  p.  564,  vol.  27  (4  R  R  R). 
Attempting    to    mount    engine    near   switch    stand    too    close   to 

track.     McCabe  v.   Montana  Central  Ry.   Co.    (Mont.),  o.  564. 

vol.  36  (13  R  R  R).  V  /,   F         » 

Attempting  to  stop  car,  running  down  grade,  with  rotten  sprag. 

McGrath  v.  Delaware.  L.  &  W.  R.  Co.  (N.  J.),  p.  334.  vol.  29  (6 

R  R  R). 
Averment   that   an  engineer  so   negligently  operated  his  engine 

as  to  run  into  a  washout,  which  could  have  been  avoided  by 

the  use  of  ordinary  care,  is  a  conclusion  of  the- pleader,  and 
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does  not  show  contributory  nef^ligence  on  his  part,  precluding 
recovery  for  his  death.  Western  Ry.  v.  Russell  (Ala.),  p.  225, 
vol.  43  (20  R  R  R). 

Boardin([r  moving  train.  Southern  Ry.  Co.  in  Miss.  v.  Williams 
(Miss.),  p.  90,  vol.  35  (12  R  R  R). 

Brakeman  discovering  defective  condition  of  coupling  only  at 
moment  of  attempting  to  use  it  was  not  guilty  of  contributory 
negligence  as  matter  of  law.  Murphy  v.  Baltimore,  etc.,  R. 
Co.  (Ky.),  p.  295.  vol.  30  (7  R  R  R). 

Brakeman  injured  by  reason  of  defective  brake  was  not  required 
to  give  it  more  minute  inspection.  McDonald  v.  Michigan 
Cent.  R.  Co.  (Mich.),  p.  288,  vol,  30  (7  R  R  R). 

Brakeman,  injured  by  reason  of  negligent  construction  of  truck 
platform,  was  not  necessarily  guilty  of  contributory  negli- 
gence in  attempting  to  couple  from  inside  of  curve.  Hewitt 
V.  East  Jordan  Lumber  Cb.  (Mich.),  p.  212,  vol.  36  (13  R  R  R). 

Brakeman  injured  while  riding  on  side  of  car  past  another  car, 
while  engaged  in  switching  operations  and  making  up  train. 
Higgins  V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  p.  334,  vol. 
40  (17  R  R  R). 

Brakeman  injured  while  standing  with  his  back  in  direction  from 
which  car  might  be  kicked.  Dolphin  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Mass.),  p.  341,  vol.  29  (6  R  R  R). 

Brakeman  jumping  from  engine  when  he  saw  that  it  could  not 
be  stopped  before  it  reached  burning  portion  of  low  trestle. 
Root  V.  Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  171,  vol.  43  (20 
R  R  R). 

Brakeman  killed  while  making  flying  switch,  where  he  gave  sig- 
nal to  go  ahead  before  he  had  made  the  uncoupling.  Stevick 
V.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  318,  vol.  40  (17  R  R  R). 

Brakeman  killed  while  working  from  inside  of  curve  while  at- 
tempting to  couple  cars  on  side  track.  Northern  Pac.  Ry.  Co. 
V.  Tynan  (U.  S.),  p.  394,  vol.  29  (6  R  R  R). 

Brakeman  on  Voof  of  car  struck  by  water  spout.  Choctaw,  O.  & 
G.  R.  Co.  V.  McDade  (C.  C.  A.),  p.  413,  vol.  24  (1  R  R  Jl). 

Brakeman  stepping  into  ditch  filled  with  snow,  while  passing 
before  moving  cars,  to  couple  them,  was  not  guilty  of  con- 
tributory negligence,  as  matter  of  law.  De  Cair  v.  Manistee 
&  G.  R.  R.  Co.  (Mich.),  p.  378,  vol.  31  (8  R  R  R). 

Brakeman  using  foot  to  push  bumper  in  place.  Elmore  v.  Sea- 
board Air  Line  Ry.  Co.  (N.  Car.),  p.  663,  vol.  31.(8  R  R  R). 

Brakeman  was  not  guilty  of,  as  matter  of  law,  in  running  into 
crossings  gate,  which  was  out  of  repair  and  projected  into  his 
line  of  travel,  as  he  was  running  along  side  of  an  engine,  in 
evening,  in  line  of  his  duty.  Fearns  v.  New  York  Cent.  &  H. 
R.  R.   Co.  (Mass.),  p.  814,  vol.  38  (15  R  R  R). 

Brakeman  was  not  guilty  of  in  assuming, 'when  passing  along 
the  roofs  of  cars  standing  on  a  siding,  that  they  were  coupled 
together,  as  required  by  a  rule  of  his  company.  St.  Louis 
Southwestern  Ry.  Co.  v.  Pope  (Tex.),  p.  736,  vol.  39  (16 
R  R  R). 

Burden  of  proof.  Bain  v.  Northern  Pac.  Ry.  Co.  (Wis.),  p.  31, 
vol.  35  (12  R  R  R). 

Burden   of  proving  that   deceased   engineer   was   guilty   of   con- 
tributory  negligence.     Central   of   (Georgia   Ry.   Co.   v.   Vining 
•  (Ga.),  p.  312.  vol.  29   (6  R  R  R). 

Burden  on  plaintiff  to  show  that,  notwithstanding  his  own  neg- 
ligence, defendant  could  have  avoided  running  engine  into 
him  while  he  was  painting  switch  target.  Smith  ik  Atlanta 
&  C.  Air  Line  R.  Co.  (N.  Car.),  p.  218,  vol.  32  (9  R  R  R). 

Care  required  of  brakeman  to  avoid  collision  with  overhead 
bridge.  Hedrick  v.  Southern  Ry.  Co.  (N.  Car.),  p.  318,  vol.  37 
(14  R  R  R). 


598  GENERAL  INDEX 

MASTER  AND  SERVANT— Continued. 

Care  required  of  conductor,  for  his  own  protection,  after  a 
coupling?  had  broken,  to  discover  the  cause  of  the  accident. 
Murphy  v.  Grand  Trunk  Ry.  Co.  (N.  H.),  p.  521,  vol.  37  (14 
R  R  R). 

Care  required  of  employee  for  his  own  protection.  Central  of 
Georpria  Ry.  Co.  v.  McClifford  (Ga.),  p.  457,  vol.  34  (11  R  R  R); 
Illinois  Cent.  R.  Co.  v.  Prickett  (111.),  p.  139,  vol.  36  (13 
R  R  R);  Louisville  &  N.  R.  Co.  v.  Shumaker  (Ky.),  p.  513, 
vol.  27  (4  R  R  R). 

Care  required  of  engineer,  who  had  been  cautioned  to  look  out 
for  high  water,"  to  examine  track.  Western  Ry.  v,  Russell 
(Ala.),  p.  225,  vol.  43  (20  R  R  R). 

Care  required  of  fla^irman  for  self-protection,  instruction.  Erick- 
son  V.  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  300,  vol.  30  (7 
R  R  R). 

Care  required  of  motorman  for  self-protection,  as  affected  by  fact 
that  he  impliedly  contracted  to  exercise  same  degree  of  care 
that  law  imposed  on  his  master  as  a  carrier  of  passengers. 
Cole  V.  St.  Louis  Transit  Co.  (Mo.),  p.  583,  vol.  40  (17  R  R  R). 

Care  required  of  servant  exposed  to  sudden  and  unexpected  dan- 
ger. Pierson  Lumber  Co.  v.  Hart  (Ala.),  p.  791,  vol.  41  (18 
R  R  R). 

Care  required  of  servant  for  his  own  protection.  Sanders  v. 
Central  of  Georgia  Ry.  Co.  (Ga.),  p.  7,  vol.  41  (18  R  R  R). 

Care  required  of  trackman  for  his  own  safety.  Kitzberger  v. 
Chicago,  etc.,  R.  Co.  (Neb.),  p.  275,  vol.  30  (7  R  R  R). 

Car  repairer's  failure  to  observe  rules  made  for  his  protection, 
while  working  in  yard,  question  for  jury,  in  view  of  evidence 
of  general  disregard  of  such  rule*  by  employees  for  period  of 
a  year.  Merrill  v.  Oregon  Short  Line  R.  (Jo.  (Utah),  p.  221, 
vol.  42  (19  R  R  R). 

Choosing  dangerous  method  of  doing  work.  Kilpatrick  v.  Grand 
Trunk  Ry.  Co.  (Vt.),  p.  945,  vol.  27  (4  R  R  R);  Weed  v, 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Neb.),  p.  797,  vol.  36  (13 
.R  R  R). 

Choosing  dangerous  method  of  doing  work,  master  not  liable. 
Illinois  Cent.  R.  Co.  v.  Swift  (111.),  p.  537,  vol.  4Q  (17  R  R  R). 

Choosing  less  safe  method  of  working.  Brinkmeier  v.  Missouri 
Pac.  Ry.  Co.  (Kan.),  p.  349,  vol.  38  (15  R  R  R). 

Complaint  did  not  show  contributory  negligence  on  part  of 
section  hand  in  attempting  to  obey  order  of  foreman  to  re- 
move hand  car  from  track,  a  few  yards  in  front  of  approaching 
engine.  Kansas  City,  M.  &  B.  R.  Co.  v,  Thornhill  (Ala.),  p. 
851,  vol.  37  (14  R  R  R). 

Complaint  was  defective  for  failing  to  allege  that  a  rule  of 
defendant  required  the  injured  employee  to  be  where  he  was 
when  struck  by  a  car,  or  for  failing  to  set  forth  facts  which 
rendered  his  presence  there  necessary.  Pittsburg,  (i.,  C.  & 
St.  L.  Ry.  Co.  y,  Lightheiser  (Ind.),  p.  176,  vol.  41  (18  R  R  R). 

Conductor  jumping  from  car  to  avoid  danger  from  collision. 
Seccombe  v.  Detroit  Electric  Ry.  (Mich.),  p.  343,  vol.  31  (8 
R  R  R). 

Conductor's  failure  to  examine  cars  before  taking  them  in  train 
was  not,  where  there  was  car  inspector  at  station.  Barksdale 
V.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  600,  vol.  31  (8 
R  R  R). 

Conductor  stepping  on  defective  brake  in  passing  from  one  car 
to  another.  Boyle  v.  Union  Pac.  R.  Co.  (Utah),  p.  5,  vol.  31  (8 
R  R  R). 

Conductor  struck  by  trolley  pole,  sufficiency  of  evidence.  Withec 
V.  Somerset  Traction  Co.  (Me.),  p.  46,  vol.  35  (12  R  R  R). 

Contributory  negligence  and  assumption  of  risk  no  defense 
where  collision  and  injury  to  servant  was  caused  by  absence 
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of  brakes.     Choctaw,  O.  &  G.  R.  Co.  v.  Holloway  (C.  C.  A.), 
p.  75,  vol.  27  (4  R  R  R). 
Contributory  negligence  and  negligence   in   using  dangerous   in- 
strumentality after  discovery  of  plaintiff's  peril.     St.  Louis  S. 
W.  Ry.  Co.  V.  Jacobson  (Tex.),  p.  301,  vol.  25  (2  R  R  R). 
Contributory  negligence,  as  matter   of  law,   not   shown   by   evi- 
dence in   action  for   death  of  conductor  killed   in   derailment. 
International  &  0-  N.  Ry.  Co.  v.  Vinson  (Tex.),  p.  372,  vol.  26 
(3  R  R  R). 
Contributory  negligence  in  adjusting  coupling  after  discovery  of 
plaintiff's  peril.     Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Bowen  (Tex.), 
p.  315,  vol.  25  (2  R  R  R). 
Contributory  negligence  of  brakeman  going  up  side  of  car  did 
not  necessarily  prevent  him  from  recovering  for  injuries  caused 
by  proximity  of  switch  to  track.     Morrisette  v.  Canadian  Pac. 
Ry.  Co.  (Vt.),  p.  219,  vol.  28  (5  R  R  R). 
Contributory    negligence    of   bridge    builder    whose    hands    were 
crushed  by  end  of  tie  he  was  handling.     Daniels  v.  Covington 
&  C.  El.  R.  &  Transfer  &  Bridge  Co.  (Ky.),  p.  595,  vol.  27  (4 
R  R  R). 
Coupling  cars,  leaving  hand  between  drawheads.     Denver,   etc., 

R.  Co.  V.  Arrighi  (C.  C.  A.),  p.  680,  vol.  35  (12  R  R  R). 
Coupling    foreign    cars    with    mismatched    couplings    was    not. 
Southern  Pac.  Co.  v.  Winton  (Tex.),  p.  358,  vol.  26  (3  R  R  R). 
Custom  or  usage  as  to  method  of  rendering  service  admissible 
in  evidence  when  determii^ing  whether  employee  was  negligent 
when  acting  in  an  emergency.     Pierson  v.   Chicago   &  N.  W. 
Ry.  Co.  (Iowa),  p.  332,  vol.  38  (15  R  R  R). 
Deceased    engineer    was    not    guilty    of    contributory    negligence 
because  he  failed  to  exercise  greater  care  in  looking  out  for 
washouts  at   place  of  the  accident  than  at  other   like   places. 
Western  Ry.  v.  Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R). 
Defense  cut  off  by  continuing  negligence.     Elmore  v.  Seaboard 

Air  Line  Ry.  Co.  (N.  Car.),  p.  566,  vol.  27  (4  R  R  R). 
Demurrer  to  evidence  improperly  sustained,  in  action  for  injury 
to  inexperienced  servant,  sustained  while   operating  hydraulic 
jack   under    foreman's    instructions.      Wurtenberger   v.    Metro- 
politan St.  Ry.  Co.  (Kan.),  p.  209,  vol.  34  (11  R  R  R). 
Directing  verdict  in  action    for   injury   to   brakeman   caused   by 
loose  wheel.     O'Brien  v.   New  York.   N.   H.   &  H.   R.    R.   Co. 
(Mass.),  p.  346.  vol.  24  (1  R  R  R). 
Direction  of  verdict  for  defendant  where  lever  used  in  connec- 
tion with  semaphone  signal  was  reasonably  safe,   and  injured 
brakeman  did  not  use  it  with  proper  care.     Chapman  v.  Pere 
Marquette  R.  Co.  (Mich.),  p.  661,  vol.  31  (8  R  R  R). 
Disobedience   of   rules.     Nordquist   v.    Great    Northern    Ry.    Co. 

(Minn.),  p.  340,  vol.  31  (8  R  R  R). 
Disobedience    of   rules    in    compliance    with    instruction    of   vice 
principal  is  not.     Carson  v.  Southern  Ry.  Co.  (S.  Car.),  p.  337, 
vol.  35  (12  R  R  R). 
Disobedience  of  rules  in  going  between  cars  to  couple,  in  obe- 
dience to  order  of  conductor,   was   not.     Carson  v.   Southern 
Ry.  Co.  rS.  Car.),  p.  337,  vol.  35  (12  R  R  R). 
Disobeying  rules.     Green  v.  Brainerd  &  N.  M.  Ry.  Co.  (Minn.), 

p.  87,  vol.  27  (4  R  R  R). 
Doing  dangerous  work  in  obedience  to  orders.     Wrightsville   & 

T.  R.  Co.  V.  Lattimore  (Ga.),  p.  58,  vol.  32  (9  R  R  R). 
Duty  of  employee  unloading  freight  not  to  expose  himself  to 
unusual  danger.  Foster  v.  New  York,  N.  H.  &  H.  R.  Co. 
(Mass.).  p.  343,  vol.  37  (14  R  R  R). 
Duty  of  ifreight  yard  employee  to  make  himself  familiar  with 
excavations,  and  other  dangerous  surroundings  in  the  yard. 
Central  of  Georgia  Ry.  Co.  v.  Price  (Ga.),  p.  246,  vol.  42  (19 
R  R  R). 
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Duty  of  section  master,  or  assistant  section  master,  in  temporary 
charge  of  hand  car,  to  note,  for  his  own  protection,  such 
defects  in  it  as  are  discoverable  in  the  reasonable  and  ordinary 
exercise  of  dilij^ence  in  the  course  of  his  duty,  and  to  decline 
or  cease  to  use  it  if  it  be  .obviously  unsafe.  Atlantic  Coast 
Line  R.  Co.  v.  Ryland  (Fla.),  p.  834,  vol.  41  (18  R  R  R). 

Duty  to  instruct  as  to  effect  of.  Central  of  Georgia  Ry.  Co.  v, 
McClifford  (Ga.),  p.  457,  vol.  34  (11  R  R  R). 

Duty  to  keep  down  damaji^es.  Illinois  Cent.  R.  Co.  v.  Ghecn 
(Ky.),  p.  402,  vol.  24  (1  R  R  R). 

Employee  injured  by  passing  car  while  working  near  track. 
Riddle  v.-  Forty-Second  Street,  etc.,  Ry.  Co.  (N.  Y.),  p.  373, 
vol.  29  (6  R  R  R). 

Employee  required  to  go  between  cars  to  make  coupling  not 
guilty  of  contributory  negligence  in  going  in  on  more  dan- 
gerous side.  Mobile,  J.  &  K.  C.  R.  Co.  v.  Bromberg  (Ala.), 
o.  823,  vol.  37  (14  R  R  R).    . 

Employer's  right  to  rely  on  performance  of  masters  duty  to 
furnish  safe  place  in  which,  and  safe  appliance  with  which,  to 
work.  Wiest  v.  Coal  Creek  R.  Co,  (Wash.),  p.  398,  vol.  43  (20 
R  R  R). 

Employee's  violation  of  rule  of  employer  not  negligence  per  sc, 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Pawkett  (Tex.),  p.  185, 
vol.  26  (3  R  R  R). 

Employee  walking  on  track  without  seeing  train  after  jumping 
from  moving  switch  engine. .  Jean  v.  Boston  &  M.  R.  R. 
(Mass.),  p.  234,  vol.  26  (3  R  R  R). 

Employee  who,  without  necessity,  went  into  his  employer's  yard 
to  give  the  watchman  a  coach  key,  and  for  that  purpose  stood 
in  the  middle  of  the  track  when  he  knew  the  engine  was  ap- 
proaching him  backwards,  and  attempted  to  get  on  the  foot- 
board in  the  rear,  when  he  slipped  and  was  injured,  was  guilty 
of  contributory  negligence  precluding  recovery.  Wise  Ter- 
minal Co.  V.  McCormick  (Va.),  p.  23,  vol.  42  (19  R  R  R). 

Employee  working  under  car  had  right  to  assume  that  train 
would  not  be  backed  on  track  at  unreasonable  rate  of  speed. 
Carroll  jv.  New  York,  N.  H.  &  H.  R.  R.  (Mass.),  p.  313,  vol.  29 
(6  R  R  R).  _ 

Enforcement  in  Vermont  of  Canadian  statute,  providing  that 
contributory  negligence  and  assumption  of  risk  shall  not  pre- 
vent recovery  for  injuries  to  a  servant,  not  against  public 
policy.  Morisette  v.  Canadian  Pac.  Ry.  Co.  (Vt.),  p.  383,  vol. 
33  (10  R  R  R). 

Engineer  killed  in  collision  with  cars  escaped  from  siding,  after 
continuing  in  employment  with  knowledge  of  absence  of  de- 
railing switch.  Jones  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  p. 
364,  vol.  33   (10  R  R  R). 

Engineer  not  bound,  for  his  self  protection,  to  keep  lookout  for 
defects  in  track.  Gulf,  etc„  Ry.  Co.  v.  Moore  (Tex.),  p.  620, 
vol.  26  (3  R  R  R). 

Engineer  was  not  guilty  of,  in  violation  of  rules,  in  taking  his 
engine  onto  main  track,  on  the  time  of  a  passenger  train;  he 
having  taken  the  prescribed  steps  for  giving  notice  of  his 
presence.  Illinois  Cent.  R.  Co.  v.  Stith's  Adm'x  (Ky.),  p.  729, 
vol.  39  (16  R  R  R). 

Erroneous  conduct  in  trying  to  avoid  danger.  Reed  v.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.),  p.  262,  vol.  26  (3  R  R  R). 

Erroneous  conduct  induced  by  fear.  St.  Louis  S.  W.  Ry.  Co.  v. 
Jacobson  (Tex.),  p.  301,  vol.  25  (2  R  R  R). 

Evidence  as  to  custom  of  yardmasters  to  ride  on  side  ladders 
of  freight  cars  while  setting  in  and  taking  out  cars  from  switch 
tracks  in  yards.  Boyce  v.  Wilbur  Lumber  Co.  (Wis.),  p.  41, 
vol.  33  (10  R  R  R). 
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Evidence  justified  finding  that  conductor  injured  in  collision  at 
switch  was  not  negligent  in  remainin^^  in  caboose  for  purpose 
of  adjusting  switch.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v, 
Pawkett  (Tex.),  p.  185,  vol.  26  (3  R  R  R). 

Evidence  that  another  person  had  made  a  coupling  in  safety  on 
the  curve  in  question  by  going  between  cars  on  the  inside  of 
the  curve  was  admissible.  Mobile,  J.  &  K.  C.  R.  Co.  v.  Brom- 
berg  (Ala.),  p.  823,  vol.  37  (14  R  R  R). 

Evidence  warranted  finding  that  deceased  brakeman  was  not 
guilty  of  contributory  negligence  in  making  use  of  the  handhold 
while  getting  off  the  tender  in  question.  Wood's  Adm'x  v. 
Southern  Ry.  Co.  (Va.),  p.  19,  vol.  42  (19  R  R  R). 

Fact  that  another  employee  was  able  to  save  himself  from  fall- 
ing, did  not  show  contributory  negligence  on  part  of  brakeman 
thrown  from  train  by  its  sudden  stopping.  Phinney  v.  Illinois 
Central  R.  Co.  (Iowa),  p.  14,  vol.  35  (12  R  R  R). 

Failure  of  commander  of  hand  car  to  properly  inspect  it.  At- 
lantic Coast  Line  R.  Co.  v.  Ryland  (Fla.),  p.  834,  vol.  41  (18 
R  R  R). 

Failure  of  commander  of  hand  car  to  properly  supervise  em- 
ployees under  him.  Atlantic  Coast  Line  R.  Co.  v.  Ryland 
(Fla.),  p.  834,  vol.  41   (18  R  R  R). 

Failure  of  commander  of  hand  car  to  see  that  employee  under 
him  operated  it  properly.  Atlantic  Coast  Line  R.  Co.  v. 
Ryland  (Fla.),  p.  834,  vol.  41  (18  R  R  R). 

Failure  of  engineer,  knowing  that  fuses  were  being  carried  loose 
in  box  in  engine  cab,  to  take  precautions  to  prevent  their 
ignition.  Crane  v.  Chicago,  etc.,  R.  Co.  (Iowa),  p.  842,  vol.  37 
(14  R  R  R). 

Failure  of  fireman  injured  in  collision  to  give  engineer  proper 
signals.  Texas  &  P.  Ry.  Co.  v,  Reagan  (C.  C.  A.),  p.  345, 
vol.  29  (6  R  R  R). 

Failure  of  railroad  employee  unloading  freight  to  see  hole  in 
car  floor.  Foster  v.  New  York.  N.  H.  &  H:  R.  Co.  (Mass.), 
p.  343,  vol.  37  (14  R  R  R). 

Failure  to  duck  head  in  time  caused  by  absence  of  "telltales." 
Hailey  v.  Texas  &  P.  Ry.  Co.  (La.),  p.  153,  vol.  36  (13  R  R  R). 

Failure  to  watch  approaching  train  while  attempting  to  obey 
order  of  foreman  to  remove  hand  car  from  in  front  of  it. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Thornhill  (Ala.),  p.  851,  vol. 
37  (14  R  R  R). 

Fireman,  killed  while  standing  in  gangway  of  engine,  was  not 
guilty  of;  it  not  appearing  that  engineer  had  ordered  him  to 
keep  a  lookout  and  he  had  failed  to  obey,  or  that  at  the  time 
of  the  accident  he  was  not  doing  his  duty.  Choctaw,  O.  &  G. 
Ry.  Co.  v.  Doughty  (Ark.),  p.  665,  vol.  41   (18  ft  R  R). 

Fireman's  failure  to  keep  lookout  on  curve,  where  it  is  impossible 
for  engineer  to  keep  efficient  lookout,  is  not  as  matter  of  law. 
Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty  (Ark.),  p.  665,  vol.  41  (18 
R  R  R). 

Foot  used  by  brakeman  to  control  drawbar  while  coupling,  ques- 
tion for  jury.  Brinkmeier  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  p. 
349.  vol.  38  (15  R  R  R). 
.  Foreman  of  hand  car.  injured  by  reason  of  its  derailment,  de- 
murrer to  declaration  should  have  been  sustained  where  it 
showed  the  defective  condition  of  the  car  was  obvious  and 
that  it  was  negligently  operated  by  the  employees  under  him. 
Atlantic  Coast  Line  R.  Co.  v.  Ryland  (Fla.),  p.  834,  vol.  41  (18 
R  R   R). 

Forgctfulness.  Kilpatrick  v.  Grand  Trunk  Ry.  Co.  (Vt.),  p.  945, 
vol.  27  (4  R  R  R). 

Going  between  cars,  in  violation  of  rules  or  orders,  to  receive 
instructions  as  to  making  couplings,  prevented  recovery.     Mc- 
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Millan  v.  Grand  Trunk  Ry.  Co.  (C.  C.  A.),  p.  712,  vol.  35  (12 
R  R  R). 

Goinjf  between  cars  to  couple  them  not  negligence  per  se. 
Kansas  City,  M.  &  B.  R.  Co.  v,  Flippo  (Ala.),  p.  486,  vol.  35  (13 
R  R  R). 

Going:  between  cars  to  make  coupling  in  obedience  to  order. 
Elmore  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  p.  663,  vol.  31 
(8  R  R  R). 

Going  between  moving  cars  to  make  coupling,  defective  appliance 
and  track.  Kansas  City  Southern  Ry.  Co.  v,  Prunty  (C.  C.  A.), 
p.  488,  vol.  36  (13  R  R  R). 

Going  between  standing  cars.  Dillon  v.  Iowa  Cent.  Ry.  Co. 
(Iowa),  p.  336,  vol.  29   (6  R  R  R). 

Going  on  defective  trestle  after  searching  for  defects,  instruc- 
tion. Harrill  v.  South  Carolina  &  G.  E.  R.  Co.  (N.  Car.), 
p.  725.  vol.  35  (12  R.  R  R). 

Going  on  defective  trestle,  instruction,  Harrill  v.  South  Caro- 
lina &  G.  E.  R.  Co.  (N.  Car.),  p.  725,  vol.  35  (12  R  R  R). 

Hazardous  work  in  removing  hand  car  from  track  under  orders. 
Illinois  Cent.  R.  Co.  v.  Atwell  (111.),  p.  317,  vol.  29  (6  R  R  R). 

In  action  for  death  of  engineer  from  defective  roadbed,  plea  did 
not  show  contributory  negligence  on  his  part,  because  it 
failed  to  allege  that  he  failed  to  look  out  for  high  water,  or 
that,  if  he  had  done  so,  he  could  have  seen  the  danger;  and 
the  averment  that  he  had  full  knowledge  of  the  location  was 
not  an  allegation  that  he  knew  that  the  culvert  in  question 
was  defective.  Western  Ry.  v.  Russell  (Ala.),  p.  225,  vol.  43 
(20  R  R  R). 

In  action  for  death  of  engineer  from  defective  roadbed,  plea 
which  alleged  that  he  was  notified  that  there  had  been  heavy 
rains  along  the  line,  etc.,  failed  to  allege  that  he  was  informed 
of  the  dangerous  conditions  existing  at  place  of  accident,  or 
that,  had  he  kept  a  lookout,  he  could  have  discovered  the  dan- 
ger in  time,  failed  to  allege  contributory  negligence.  Western 
Ry.  y,  Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R). 

In  action  for  injuries  to  an  employee  received  in  jumping  from 
car  to  avoid  imminent  prt'il,  that  the  train  was  running  only 
10  miles  an  hour  will  not  authorize  the  court  to  say  that 
plaintiff  was  not  in  a  position  of  peril.  Pierson  Lumber  Co. 
V.  Hart  (Ala.),  p.  791,, vol.  41  (18  R  R  R). 

In  action  for  injury  to  section  hand,  sustained  whife  attempting 
to  obey  foreman's  order  to  remove  hand  car  from  in  front  of 
approaching  train,  an  instruction,  that  if,  by  the  negligence  of 
defendant,  plaintiff  was  suddenly  placed  in  a  position  of  ex- 
treme p^ril,  and  thereupon  performed  an  act,  which  under  the 
circumstances  known  to  him  might  seem  proper,  but  which  to 
those  knowing  all  the  facts  and  having  time  to  consider  them 
was  not  the  best,  he  was  not  guilty  of  contributory  negligence,  j 

was  not  applicable  to  the  facts.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Thornhill  (Ala.),  p.  851,  vol.  37   (14  R  R  R). 

In  action  for  injury  to  street  car  conductor  from  derailment  of  j 

his  car,  caused  by  an  alleged  defect  in  track,  the  fact  that  car  \ 

was  at  the  time  running  at  excessive  speed  and  might  not 
have  left  track  had  it  been  running  slower  did  not  show  the 
conductor  to  be  guilty  of  contributory  negligence,  since,  though 
he  had  general  control  of  the  car,  it  was  not  within  the  scope 
of  his  duty  to  regulate  the  speed  at  all  times.  Moore  r.  St 
Louis  Transit  Co.   (Mo.),  p.  444.  vol.  43  (20  R  R  R). 

In  action  for  injury  to  street  car  conductor  from  derailment  of 
his  car.  caused  by  an  alleged  defective  rail,  an  instruction  im- 
plying that  plaintiff  could  not  recover  if  he  was  in  control  of 
the  car  if  it  was  being  run  at  a  greater  speed  than  was  allowed 
by    ordinance    was    erroneous,    because    ignoring    the    question 
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presented  by  the  evidence  of  the  company's  orders  as  to  run- 
ning cars  according  to  schedule  time.  Moore  v.  St.  Louis 
Transit  Co.  (Mo.),  p.  444,  vol.  43  (20  R  R  R). 

Inexperienced  boy,  while  working  at  night  for  railroad  con- 
struction company,  caught  by  train  in  angle  of  unblocked 
switch.  Mace  v,  Boedker  &  Co.  (Iowa),  p.  301,  vol.  40  (17 
R  R  R). 

Injured  at  place  where  not  required  to  be  in  performance  of 
duties.  Phillips  v.  Central  R.  Co.  of  New  Jersey  (N.  J.),  p.  15, 
vol.  31  (8  R  R  R). 

Injury  to  brakeman's  foot,  crushed  between  couplers,  was  caused 
by  contributory  negligence,  and  not  by 'defective  couplers.  El- 
more V.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  p.  410,  vol.  29 
(6  R  R  R). 

In  order  for  an  employee  to  recover,  in  an  action  for  his  personal 
injuries,  alleged  to  have  been  caused  by  the  negligence  of  his 
master,  a  railroad  company,  it  must  appear  from  the  evidence 
that  he  was  not  guilty  of  contributory  negligence,  and  that  his 
injuries  were  caused  by  the  negligence  of  the  company.  San- 
ders V.  Central  of  Georgia  Ry.  Co.  (Ga.),  p.  7,  vol.  41  (18 
R  R  R). 

Instruction  declaring  that  the  voluntary  jumping  off  hand  car 
was  contributory  negligence.  Perez  v,  San  Antonio  &  A.  P. 
Ry.  Co.   (Tex.),  p.  354,  vol.  25  (2  R  R  R). 

Instruction  erroneous  for  allowing  jury  to  consider  the  continu- 
ing of  his  work  by  an  employee  working  near  track  as  evidence 
that  he  was  engrossed  in  it,  and,  on  that  account,  oblivious  of 
approach  of  engine.  Smith  v.  Atlanta  &  C.  R.  Co.  (N..Car.), 
p.  659.  vol.  28  (5  R  R  R). 

Instruction  erroneous  for  ijjnoring  question  of  due  care  for  his 
safety  by  his  associates,  and  due  care  on  his  part  in  giving 
signal  to  move  train  he  was  unloading.  Williams  v.  Iowa 
Cent.  Ry.  Co.  (Iowa),  p.  20,  vol.  32  (9  R  R  R). 

Instruction,  in  action  for  death  of  a  train  hand,  was  erroneous 
as  assuming  that  deceased's  failure  to  keep  a  lookout  for  cars 
was  the  proximate  cause  of  the  accident.  Peoples  v.  North 
Carolina  R.  Co.  (N.  Car.),  p.  18,  vol.  41  (18  R  R  R). 

Instruction  not  objectionable  as  requiring  that  contributory  neg- 
ligence be  proximate  cause  of  injury.  Missouri,  K.  &"  T.  Ry. 
Co.  of  Texas  v.  Johnson  (Tex.),  p.  178,  vol.  26  (3  R  R  R).    • 

Instruction  properly  modified  by  adding  (in  substance)  "unless 
accident  was  caused  by  defect  in  appliance."  Bowers  v.  Star 
Logging  &  Lumber  Co.  (Ore.),  p.  300,  vol.  26   (3  R  R  R). 

Instructions.  Chicago  &  A.  Ry.  Co.  v,  Eaton  (111.),  p.  353,  vol. 
24  (1  R  R  R). 

Instruction  that  if  injured  servant's  conduct  approximately  con- 
tributed to  his  own  injury  he  could  not  recover,  without  re- 
quiring that  his  conduct  must  have  been  negligent,  was  properly 
refused.  Tennessee  Coal,  Iron  &  R.  Co.  v.  Bridges  (Ala.),  p. 
688.  vol.  42  (19  R  R  R). 

Instruction  that,  jury  should  consider  whether  injured  brakeman 
should  have  been  in  the  position  which  he  was  in  when  hurt, 
was.  in  the  absence  of  a  request  for  a  more  specific  instruc- 
tion, sufficient  as  to  the  effect  of  a  rule  of  the  railroad  pro- 
hibiting the  backing  of  trains  over  public  crossings  without  a 
man  on  the  leading  car.  Mumford  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa),  p.  431,  vol.  43  (20  R  R  R). 

Instruction  was  erroneous  because  it  placed  on  plaintiff  the  bur- 
den of  proving  freedom  from  contributory  negligence  on  the 
issue  of  defendant's  negligence.  Peoples  v.  North  Carolina  R. 
Co.  (N.  Car.),  o.  18,  vol.  41  (18  R  R  R). 

Insufficiency  of  allegation  of  obvious  danger.  Alabama  Great 
Southern  R.  Co.  v.  Brooks  (Ala.),  p.  375,  vol.  29  (6  R  R  R). 
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Insufficiency  of  evidence.  Gulf  &  S.  I.  Ry.  Co.  v,  Bussfy  (Miss.), 
p.  537.  vol.  32  (9  R  R  R). 

Insufficiency  of  evidence  of,  in  action  for  injury  to  brakeman 
enf^afired  in  switching.  Struble  v.  Burlington,  C.  R.  &  N.  Ry. 
Co.  (Iowa),  p.  259,  vol.  39  (16  R  R  R). 

Insufficiency  of  evidence  of  the  exercise  of  due  care  by  an  em- 
ployee in  removing  tackle  and  pulley  from  pile  driver.  Illinois 
Cent.  R.  Co.  v.  Swift  (111.),  p.  537,  vol.  40  (17  R  R  R). 

Insufficiency  of  evidence  to  show  contributory  negligence  where 
car  repairer  at  work  under  car  was  injured  by  reason  of  colli- 
sion between  such  car  and  engine  in  charge  of  inexperienced 
"hostler."  Chicago  Terminal  Transfer  R.  Co.  v.  Stone  (C.  C 
A.),  p.  243,  vol.  28  (5  R  R  R). 

Insufficiency  of  evidence  where  employee  riding  on  front  plat- 
form of  street  car  was  injured  by  reason  of  proximity  of  trolley 
poles  and  absence  of  platform  gates.  Citizens'  St.  R.  Co.  r. 
Reed  (Ind.),  p.  43,  vol.  27  (4  R  R  R). 

Insufficiency  of  evidence  where  fireman  was  injured  in  collision 
resulting  from  engineer  going  to  sleep.  Southern  Ry.  Co.  v. 
Cheaves  (Miss.),  p.  803,  vol.  36  (13  R  R  R). 

In  view  of  a  general  custom,  which  in  effect  abrogated  a  rule  re- 
quiring fireman  to  clean  engines  "at  the  end  of  each  trip,"  the 
deceased  fireman  could  not  be  said  as  matter  of  law  to  have 
been  guilty  of  contributory  negligence  in  being  in  the  position 
'where  he  was  at  the  time  of  the  collision,  but  the  question  was 
for  jury.  Kane  v.  Erie  R.  Co.  (C.  C.  A.),  p.  383,  vol.  43  (20 
R  R  R). 

Issue  as  to  whether  employee  knew  of  defect  in  appliance  and 
assumed  risk  could  only  be  raised  by  special  plea.  Interna- 
tional &  G.  N.  R.  Co.  V.  Harris  (Tex,),  p.  317,  vol.  25  (2 
R  R  R). 

Knowledge  of  rules,  sufficiency  of  evidence.  Springs  v.  Southern 
Ry.  Co.  (N.  Car.),  p.  274,  vol.  26  (3  R  R  R). 

Lookouts  on  trains,  Arkansas  statute  requiring  does  not  impose 
upon  a  fireman  the  duty  to  keep  a  lookout  for  his  own  protec- 
tion. Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty  (Ark.),  p.  665, 
vol.  41  (18  R  R  R). 

Looped  telltales,  question  for  jury.  McGarrity  v.  New  York,  N- 
H.  &  H.  R.  Co.  (R.  I.),  p.  65,  vol.  32  (9  R  R  R). 

Making  coupling  not  a  placing  of  cars  in  train  within  meaning 
of  rule  forbidding  employees  to  place  cars  with  defective  coup- 
lings in  train.  Southern  Pac.  Co.  r.  Winton  (Tex.),  p.  358, 
vol.  26  (3  R  R  R). 

Making  running  drill.  Wrightsville  &  T.  R.  Co.  v.  Latimorc 
(Ga.),  p.  58,  vol.  32  (9  R  R  R). 

Mental  capacity  of  injured  servant  to  understand  the  danger  and 
his  reliance  upon  superior  ability  of  his  foreman  may  be  con- 
sidered on  issues  of  assumed  risk  and  contributory  negligence.         ; 
Drake  v,  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  p.  157,  vol.  43         s 
(20  R  R  R). 

Motion   to    exclude   all   evidence   not   proper   proceeding   where        . 
plaintiff's  evidence  makes  out  prima  facie  case  against  master, 
but  it  is  alleged  that  it  also  establishes  contributory  negligence.         { 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Bromberg  (Ala.),  p.  823,  vol.  37         | 
(14  R  R  R). 

Motorman  continuing  to  use  car  brake  after  complaining  of  de- 
fect and  being  assured  by  other  employees,  who  had  authority 
to  direct  a  change  of  cars.  Cole  v,  St.  Louis  Transit  Co.  (Mo.), 
p.  583,  vol.  40  (17  R  R  R). 

Motorman's  failure  to  look  for  approaching  car  at  crossing. 
Bobb  z\  Union  Traction  Co.  (Pa.),  p.  383,  vol.  32  (9  R  R  R). 

Must  be  pleaded.  Perez  v,  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.), 
p.  354,  vol.  25  (2  R  R  R). 
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NeRligence  in  loading  logf^rinR  train.  Williams  v.  Northern  Lum- 
ber Co.  (Minn.),  p.  283,  vol.  25  (2  R  R  R). 

No  defense  where  failure  to  furnish  self-couplers.  Elmore  v. 
Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  p.  663,  vol.  31  (8  R  R  R). 

No  defense  where  injury  was  caused  by  the  sudden  starting  of 
train  without  warning:  when  en;2:ineer  and  conductor  were 
chargeable  with  notice  that  brakeman  was  engaged  in  uncoup- 
ling. Illinois  Cent.  R.  Co.  v.  Tones'  Adm'r  (Ky.),  p.  372,  vol. 
35  (12  R  R  R).  ^ 

Nonsuit.  Roberts  v,  Albany  &  N.  Ry.  Co.  (Ga.),  p.  349,  vol.  24 
(1  R  R  R). 

Nonsuit  properly  directed  because  deceased  brakeman  was  mak- 
ing coupling  in  a  manner  contrary  to  instructions,  and  in  spite 
of  warnings.  Schlemmer  v.  Buffalo,  R.  &  P.  Ry.  Co.  (Pa.),  p. 
240,  vol.  33  (10  R  R  R). 

Nonsuit  where  both  negligence  and  contributory  negligence. 
Edwards  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  p.  120,  vol.  32 
(9  R  R  R). 

No  recovery  for  injury  to  employee  where  proximate  cause  was 
disobedience  to  rule.  Green  v.  Brainerd  &  N.  M.  Ry.  Co. 
(Minn.),  p.  87.  vol.  27  (4  R  R  R). 

Not  necessary  that  injured  employee  should  have  been  ignorant 
of  defect  in  appliance,  unless  danger  from  its  use  was  so  ob- 
vious as  to  render  his  act  in  continuing  to  use  it  contributory 
negligence.  Cole  v,  St.  Louis  Transit  Co.  (Mo.),  p.  583,  vol. 
40  (17  R  R  R). 

Obedience  to  order  to  do  dangerous  work.  Illinois  Cent.  R.  Co. 
V.  Keebler  (Ky.),  p.  32,  vol.  41  (18  R  R  R). 

Obeying  dangerous  order.  Kansas  City,  M.  &  B.  R.  Co.  v.  Thorn- 
hill  (Ala.),  p.  851,  vol.  37  (14  R  R  R). 

Obstructions  near  track.  Murray  v.  Boston  &  M.  R.  R.  (N.  H.), 
p.  623,  vol.  30  (7  R  R  R). 

Obvious  danger  in  continuing  to  work  was  a  question  for  the 
jury.    Dowd  v,  Erie  R.  Co.  (N.  J.),  p.  368,  vol.  35  (12  R  R  R). 

Of  brakeman  killed  through  alleged  negligence  of  engineer  was 
question  for  jury.  Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.), 
p.  823,  vol.  42  (19  R  R  R). 

Of  employee  injured  at  night  by  roof  of  oil-house  projecting 
over  track,  question  for  jury.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darby 
(Tex.),  p.  327.  vol.  25  (2  R  R  R). 

Of  employee  sent  out  to  learn  duties  of  conductor  of  street  car. 
Ladd  V.  Brockton  St.  Ry.  Co.  (Mass.),  p.  342,  vol.  24  (1  R 
R  R). 

Of  gatemen  in  standing  between  tracks.  Tirrell  v.  New  York, 
etc.,  R.  Co.  (Mass.),  p.  344,  vol.  24  (1  R  R  R). 

Of  injured  conductor  in  failing  to  see  that  brakeman  went  ahead 
to  signal  to  see  whether  train  could  enter  switch.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v,  Pawkett  (Tex.),  p.  185,  vol.  26 
(3  R  R  R). 

Of  street  railway  pitman,  in  unnecessarily  touching  uninsulated 
parts  in  adjusting  leads  connecting  motive  power  of  street  car 
with  overhead  current,  rel'eves  company  from  liability  for  his 
death,  although  .conductor  may  have  been  negligent  in  per- 
mitting trolley  pole  to  come  in  contact  with  trolley  wire. 
Loon«y  t^  Metropolitan  R.  Co.,  etc.  (U.  S.),  p.  617,  vol.  41 
(18  R  R  R). 

Ordered  into  danger.    Wurtenberger  v.  Metropolitan  St.  Ry.  Co. 

(Kan.),  p.  209.  vol.  34  (11  R  R  R). 
Overhead  structure,  question  for  jury.     Coles  v.  Union  Terminal 

Ry.  Ca  (Iowa),  p.  392,  vol.  34  (ll  R  R  R). 
Pleading.     Alabama.  Great  Southern  R.  Co.  v.  Brooks  (Ala.)    o 

375.  vol.  29  (6  R  R  R).  \        J^  v- 

Pleading  absence  of.     Pierce  v.  Seaboard  Air  Line  Ry.  (Ga  ).  o 
575.  vol.  40  (17  R  R  R).  ^    ^    ^'  ^' 
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Pleadinjc  obvious  danRer.  Alabama  Great  Southern  R.  Co.  v. 
Brooks  (Ala.),  p.  375,  vol.  29  (6  R  R  R). 

Presumption  of  care  on  part  of  employee  killed  while  working 
under  engine.  Morbey  v,  Chicaf^o,  N.  W.  Ry.  Co.  (Iowa),  p. 
371,  vol.  24  (1  R  R  R). 

Proximity  of  telegraph  pole  to  tracks  in  yard  causing  injury  to 
employee  not  chargeable  with  notice  of  such  location.  Illi- 
nois Terminal  R.  Co.  v.  Thompson  (111.),  p.  683,  vol.  35  (12 
R  R  R). 

Question  for  jury.  Bain  v.  Northern  Pac.  Ry.  Co.  (Wis.),  p.  31, 
vol.  35  (12  R  R  R);  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Quay 
(Tex.),  p.  349,  vol.  24  (1  R  R  R);  Setterstrom  v.  Brainerd  & 
N.  M.  Ry.  Co.  (Minn.),  p.  500,  vol.  31  (8  R  R  R). 

Question  for  jury  in  action  for  death  of  brakeman  caused  by  de- 
railment. Chicago  &  A.  Ry.  Co.  v.  Eaton  (111.),  p.  333,  vol.  24 
(1  R  R  R). 

Question  for  jury  where  brakeman  had  been  killed  by  log  pro- 
jecting from  loaded  car,  while  he  was  making  up  train.  Roche 
V.  Denver  &  R.  G.  R.  Co.  (Colo),  p.  955,  vol.  31  (8  R  R  R). 

Question  for  jury  where  brakeman  was  injured  by  reason  of  de- 
fective blocking  at  switch.  Pierson  v.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa),  p.  332,  vol.  38  (15  R  R  R). 

Question  for  jury  where  brakeman  was  fnjured  by  reason  of  his 
foot  slipping  between  ties  of  defective  track.  Erie  R.  Co.  r. 
Moore  (C.  C,  A.),  p.  44,  vol.  25  (2  R  R  R). 

Question  for  jury  where  brakeman  was  injured  while  coupling: 
cars.  Taylor  v.  Boston  &  M.  R.  R.  (Mass.),  p.  397,  vol.  39 
(16  R  R  R). 

Question  for  jury  where  conductor  boarding  track  was  struck  by 
post  of  cattle  g^uard.  McDannald  v.  Washington  &  C.  R.  Ry. 
Co.  (Wash.),  p.  593,  vol.  31  (8  R  R  R). 

Question  for  jury  where  employee  painting  switch  target  was 
run  into  by  train.  Smith  v.  Atlanta  &  C.  Air  Line  R.  Co.  CX. 
Car.),  p.  218,  vol.  32  (9  R  R  R). 

Question  for  jury  where  section  hand  was  injured  while  attempt- 
ing to  obey  order  of  foreman  to  remove  hand  car  from  in  front 
of  approaching  train.  Kansas  City,  M.  &  B.  R.  Co.  v.  Thorn- 
hill  (Ala.),  p.  851,  vol.  37  (14  R  R  R). 

Question  for  ^ury  where  section  hand  was  struck  by  enj^ine  while 
at  work  between  rails.  Indiana,  I.  I.  R.  Co.  v.  (3tstot  (111.),  p. 
149.  vol.  37  (14  R  R  R). 

Question  for  jury  where  sectionman  was  injured  while  removing 
hand  car  from  track  to  prevent  collision  with  train.  Illinois 
Cent.  R.  Co.  t/.  Mcintosh  (Ky.),  p.  738,  vol.  37  (14  R  R  R). 

Question  for  jury  where  switchman  was  knocked  from  top  of 
car  in  switch  yard  by  roof  of  freight  house.  Hawley  v.  Chi- 
cago, B.  &  Q.  Ry.  Co.  (C.  C.  A.),  p.  810,  vol.  38  (15  R  R  R). 

Question  for  jury  where  trainman,  while  mounting  a  shifting  en- 
gine, was  struck  by  cars  which  were  moved  without  warning. 
Peoples  V.  North  Carolina  R.  Co.  (N.  Car.),  p.  18,  vol.  41  (18 
R  R  R). 

Question  for  jury  whether  brakeman  was  chargeable  with  notice 
of  dangerous  proximity  of  telegraph  pole  to  tracks  in  yard. 
Illinois  Terminal  R.  Co.  v.  Thompson  (111.),  p.  683,  vol.  35  (13 
R  R  R). 

Question  for  jury  whether  danger  was  so  imminent  as  to  require  . 
discontinuance  of  work  where  promise  to  repair.  Thacker  r.  ' 
Chicago,  I.  &  h.  Ry.  Co.  (Ind.),  p.  772,  vol.  27  (4  R  R  R). 

Question  for  jury  whether  employees  in  charge  of  engine  could  . 
not   have   avoided  injuring   car   inspector   notwithstanding  his 
contributory    negligence.      Louisville    &    N.    R.    Co.    v.    Lowe 
(Ky.),  p.  363,  vol.  24  (1  R  R  R). 

Question  for  jury  whether   injured   employee  observed   rule  re- 
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quirinR  him  to  have  his  train  under  full  control  when  entering 
yard.  Southern  Ry.  Co.  v.  Craig  (C.  C.  A.),  p.  310,  vol.  25 
(2  R  R  R). 

Reliance  by  servant  on  care  of  master.  Dunphy  v.  Boston  Ele- 
vated Ry.  Co.  (Mass.),  p.  862,  vol.  43  (20  R  R  R). 

Requested  instruction  properly  refused  where  evidence  did  not 
show  that  conductor  killed  in  derailment  could  have  checked 
speed  of  train  sufficiently.  International  &  G.  N.  Ry.  Co.  v. 
Vinson  (Tex.),  p.  372,  vol.  26  (3  R  R  R). 

Riding  in  dangerous  place.  Erie  R.  Co.  v.  Kane  (C.  C.  A.),  p. 
423,  vol.  31   (8  R  R  R). 

Riding  on  steps  of  moving  car  for  sake  of  view.  Howard  v. 
Southern  Ry.  Co.  (N.  Car.),  p.  625,  vol.  32  (9  R  R  R). 

Riding  past  building  near  track  in  switch  yard  on  larger  tender. 
Norfolk  &  W.  Ry.  Co.  v.  Cheatwood's  Adm'x  (Va.),  p.  850, 
vol.  36  (13  R  R  R). 

Right  of  brakeman,  in  performing  his  duties,  to  rely  upon  en- 
gineer not  to  move  train  exceot  in  response  to  his  signals. 
Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  p.  823,  vol.  42 
(19  R  R  R). 

Right  of  brakeman  to  rely  on  compliance  with  rule  requiring 
flags  and  torpedoes.  Chicago  &  A.  Ry.  Co.  v.  Eaton  (111.),  p. 
353,  vol.  24  (1  R  R  R). 

Right  of  defendant  to  special  charge  in  action  for  injury  to  em- 
ployee. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mangham  (Tex.),  p.  193, 
vol.  26  (3  R  R  R). 

Right  of  freight  brakelhan,  injured  while  coupling  air  hose  be- 
tween cars  pursuant  to  order  of  freight  conductor  or  super- 
intendent, to  rely  on  assurance  of  latter  that  he  would  "look 
out  for  him."  Edgar  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.), 
p.  403,  vol.  41  (18  R  R  R). 

Right  of  trainmen  to  assume  that'  track  is  in  safe  condition. 
Western  Ry.  v.  Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R). 

Right  to  assume  that  master  has  performed  his  duty  with  respect 
to  duty  of  furnishing  safe  place  to  work  and  suitable  appli- 
ances.   Smith  V.  Erie  R.  Co.  (N.  J.),  p.  793,  vol.  27  (4  R  R  R). 

Right  to  continue  work  relying  on  promise  to  repair.  Taylor  v, 
Nevada-California-Oregon  Ry.  Co.  (Nev.),  p.  781,  vol.  27  (4 
R  R  R). 

Right  to  rely  on  master's  judgment  in  using  wooden  fulcrum  in 
repairing  engine.     Louisville  &  N.  R.  Co.  v.  Richardson  (Ky.), 

.    p.  360,  vol.  24  (1  R  R  R). 

Scaffold,  employee  sent  to  work  on  it  not  bound  to  inspect  it 
for  defects.  Louisville  &  E.  R.  Co.  v.  Poulter's  adm'r  (Ky.), 
p.  26.  vol.  41   (18  R  R  R). 

Section  hand  losing  his  balance  and  jumping  from,  and  in  front 
of,  defective  hand  car,  question  for  jury.  Foster  v,  Chicago, 
etc.,  Ry.  Co.  (Iowa),  p.  538,  vol.  37  (14  R  R  R). 

Section  hand  riding  to  work  on  top  of  overcrowded  car.  Chi- 
cago Terminal  Transfer  R.  Co.  v.  O'Donnell  (111.),  p.  769,  vol. 
40  (17  R  R  R). 

Section  hand's  own  negligence  was  the  proximate  cause  of  his 
injury,  where  his  foot  was  caught  between  a  loose  tie,  lying 
near  track,  and  car  wheel,  while  he  was  assisting  his  foreman 
in  distributing  ties  along  track  from  a  push  car.  Fielding  v. 
Chicago,  B.  &  Q.  R.  Co.  (Neb.),  p.  769,  vol.  38  (15  R  R  R). 

Section  hand  was  not  guilty  of,  as  matter  of  law,  in  obeying  ex- 
cited order  to  assist  in  throwing  heavy  rails  from  hand  car 
when  train  was  heard  approaching.  Hicks  v.  Southern  Pac. 
Co.  (Utah),  p.  332,  vol.  35  (12  R  R  R). 

Servant,  who  knowingly  engages  to  do  what  no  prudent  man 
would  risk  his  life  in  undertaking  to  accomplish,  cannot,  if 
injury  ensues,  rely  upon  the  law  to  throw  around  him  the  pro- 
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tection  of  a  fiction  that  his  employer  impliedly  undertook  to 
take  steps  to  minimize  the  risk  assumed,  at  least  to  the  ex- 
tent of  making  performance  possible.  Griffith  v.  LexinRton 
Terminal  R.  Co.  (Ga.),  p.  715,  vol.  42  (19  R  R  R). 

Slipping  of  defective  rail  hook  injured  servant  was  using  in  un- 
loading car,  question  for  jury.  Drake  f.  San  Antonio  &  A.  P. 
Ry.  Co.  (Tex.),  p.  157,  vol.  43  (20  R  R  R). 

Standing  astride  of  rail  when  placing  crowbar  under  wheel  of 
car  to  be  unloaded.  Street  v.  Norfolk  &  W.  Ry.  Co.  (Va.),  p. 
43,  vol.  32  (9  R  R  R). 

Station  agent,  when  walking  on  track,  had  no  right  to  rely  on 
custom  in  running  trains.  Morehead  v.  Yazoo  &  M.  V.  R.  Co. 
(Miss.),  p.   291,  vol.  34   (11   R  R   R). 

Sufficiency  of  evidence  of  freedom  from  contributory  negligence 
in  action  for  injury  to  brakeman  sustained  while  between  cars 
repairing  coupling.  Bowes  v.  New  York,  N.  H.  &  H.  R.  (^. 
(Mass.),  p.  292,  vol.  25   (2  R  R  R). 

Switchman  entitled  to  rely  on  presumption  that  road  and  appli- 
ances are  properly  constructed.  McCabe  v.  Montana  Central 
Ry.  Co.  (Mont.),  p.  564,  vol.  36  (13  R  R  R). 

Switchman  mounting  moving  train  in  yard.  Kansas  City  S.  Ry. 
Co.  V.  Billingslea  (C.  C.  A.),  p.  167,  vol.  28  (5  R  R  R). 
.  Switchman's  contributory  negligence,  and  not  the  fact  that  cer- 
tain of  the  switch  lights  had  become  extinguished,  which  caused 
him  to  turn  the  wrong  switches,  was  proximate  cause  of  hi.s 
death.  Louisvillie  &  N.  R.  Co.  v.  Mounce  (Ky.),  p.  1,  vol.  42 
(19  R  R  R). 

Switchman's  failure  to  have  a  lantern,  as  required  by  company's 
rule,  of  which  he  had  knowledge,  was  contributory  negligence, 
although  yard  foreman  had  not  directed  him  to  provide  him- 
self with  a  lantern.  Howard  v.  Chesapeake  &  O.  Ry.  Co. 
(Ky.),  p.  842,  vol.  41   (18  R  R  R). 

Switchman  struck  by  pile  of  lumber  while  swinging  himself  to 
brakebeam  was  not  guilty  of  contributory  negligence.  Brad- 
burn  V.  Wabash  R.  Co.  (Mich.),  p.  556,  vol.  32  (9  R  R  R). 

Taking  part  in  flying  switch,  in  violation  of  rules,  but  in  obedi- 
ence to  order  of  superior,  did  not  prevent  injured  brakeman 
from  recovering.  Illinois  Cent.  R.  Co.  v.  Jones  (Ky.),  p.  372, 
vol.  35  (12  R  R  R). 

Trackman  riding  on  hand  car  holding  on  to  defective  brace  when 
chargeable  with  notice  of  its  condition.  Western  Ry.  of  Ala- 
bama V.  Arnett  (Ala.),  p.  132,  vol.  32  (9  R  R  R). 

Trackman  riding  on  hand  car  holding  on  to  defective  brace,  when 
chargeable  with  notice  of  its  condition,  was  not  necessarily 
guilty  of.  Western  Ry.  of  Alabama  v.  Arnett  (Ala.),  p.  132,. 
vol.  32  (9  R  R  R). 

Trackman's  failure  to  look  again  for  trains  while  walking  on 
ends  of  ties.  Camp  v.  Chicago  Great  Western  Ry.  Co.  (Iowa), 
p.  819,  vol.  36  (13  R  R  R). 

Track  repairer  killed  by  passing  train.  Sanker  v.  Pennsylvania 
R.  Co.  (Pa.),  p.  54,  vol.  32  (9  R  R  R). 

Trainman  iniured  by  reason  of  protruding  bolt  on  top  of  car,  of 
which  he  had  no  knowledge,  was  not  guilty  of  contributory 
negligence.  International  &  G.  N.  R.  Co.  v.  Bayne  (Tex.),  p. 
370,  vol.  25  (2  R  R  R). 

Undertaking  performance  of  dangerous  work.  Cogdell  v.  South- 
ern Ry.  Co.  (N.  Car.),  p.  39,  vol.  27  (4  R  R  R). 

Unnecessarily  remaining  on  running  board  of  trestle  where  car 
to  be  unloaded  was  being  placed,  instruction  stating  that  if 
servant's  conduct  in  so  doing  proximately  contributed  to  his 
iniury.  he  could  not  recover,  was  properly  refused,  because  it 
did  not  hypothesize  that  the  running  board  was  an  obviouslv 
dangerous  olace.  Tennessee  Coal,  Iron  &  R.  Co.  v.  Bridges 
(Ala.),  p.  688,  vol.  42  (19  R  R  R). 
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•Use  of  coupling  with  knowledge  of  defect.     Brinkmeier  v,  Mis- 
souri Pac.  Ry.  Co.  (Kan.),  p.  349,  vol.  38  (15  R  R  R). 
Usin^  defective  enjjrine  step,  sufficiency  of  evidence.     Kerrigan  v. 
Chicago,   M.   &  St.   P.   Ry.   Co.   (Minn.),   p.  531.   vol.   27   (4   R 
R^R). 
Using  defective  ways  and  appliances,  general  statement  of  doc- 
trine.    Harrill  v.  South  Carolina  &  G.  E.  R.  Co.  (N.  Car.),  p. 
725.  vol.  35  (12  R  R  R). 
Using  "speeder"  on  track  without  looking  out  for  trains.     Cleve- 
land. A.  &  C.  Ry.  Co.  V.  Workman  (Ohio),  p.  551,  vol.  27  (4 
R  R  R). 
Violation  of,  or  directing  or  sanctioning  violation  of,  penal  stat- 
ute or  ordinance.    Little  v.  Southern  Ry.  Co.  (Ga.),  p.  809,  vol. 
37  (14  R  R  R). 
Violation  of  rule  requiring  fireman  to  assist  in  looking  out  for 
obstructions.     Erie  R.  Co.  v.  Kane  (C.  C.  A.),  p.  432,  vol.  31 
(8  R  R  R). 
Violation  of  rules.     Erie  R.  Co.  v.  Kane  (C.  C.  A.),  p.  432,  vol. 
31  (8  R  R  R);  Scott  v.  Eastern  Ry.  Co.  of  Minnesota  (Minn.), 
p.  647.  vol.  31  (8  R  R  R). 
Where  brakeman,  in  making  coupling,  is  required  to  act  promptly 
in  an  emergency,  that  he  might  have  adopted  a  safer  course 
than  the  one  he  followed  does  not  make  the  question  of  his 
negligence  one  for  the  court,  where  there  is  evidence  that  he, 
believed  he  had  time  to  act  as  he  attempted  to  do.     Chicago 
&  A.  Ry.  Co.  V.  Walters  (111.),  p.  166,  vol.  43  (20  R  R  R). 
Where  brakeman  went  on  trip  to  learn  his  duties,  and  was  di- 
rected to  follow  the  methods  pursued  by  the  rest  of  the  crew, 
evidence  was  admissible  to  show  that  on  such  instruction  trip 
another    brakeman    went    between    moving    cars    to    uncouple 
them.     Pierson  v.  Chicago  &  N.  W.  Ry.   Co.   (Iowa),  p.  332, 
vol.  38  (15  R  R  R). 
Where  conductor  is  injured  in  a  collision  occurring  from  delay 
in  his  train  in  taking  side  track,  an   expert  cannot  testify  as 
to  precautions  he  should  have  taken  under  the  rules  for  his 
protection,   over  objection   that   the    rules   were   the   best   evi- 
dence.   Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Pawkett  (Tex.), 
p.  185,  vol.  26  (3  R  R  R). 
Where  employee  is  engaged  in  dangerous  occupation,  to  charge 
him  with  contributory  negligence,  it  must  be  shown   that  he 
voluntarily    and    unnecessarily,    with    notice,    exposed    himself 
to  danger.     Potts  v.   Shreveport   Belt   Ry.   Co.    (La.),   p.   566, 
vol.  30  (7  R  R  R). 
Where  employee  was   injured  in  jumping  from  a  car  to  avoid 
imminent  peril,  he  need  not  show,  in  order  to  recover,  that  it 
was  actually  necessary  for  him  to  jump  in  order  to  save  him- 
self.    Pierson  Lumber  Co.  v.  Hart   (Ala.),  p.  791,  vol.  41   (18 
R  R  R). 
Where,    in    an    action    by    brakeman    for    injuries    sustained    in 
making  coupling,  he  testified  that   he  knew   of  the   defect   in 
the  coupling  before  the  injury  occurred,  an  instruction  as  to 
the    law    applicable,    if    the    defect    was    not    discoverable    by 
plaintiff,  was  harmless  error.     Chicago  &  A.  Ry.  Co.  v.  Walters 
(111.),  p.  166,  vol.  43  (20  R  R  R). 
Where  master's  orders  require  a  servant  to  violate  an  ordinance, 
the  master  cannot,  in  action  by  servant  for  injuries,  claim  that 
the  violation  of  the  ordinance  constituted  contributory  negli- 
gence.    Moore  v.  St.  Louis  Transit  Co.   (Mo.),  p.  444,  vol.  40 
(17  R  R  R). 
Willful,  wanton,  and  reckless  conduct  of  master's  engineer  proxi- 
mately   causing    injury    to    servant,    where    there    was    proof 
sustaining  allegations  of,  request  to  charge  that  if  there  was  a 
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safe  way  and  an  obviously  dangerous  way  for  injured  servant 
to  discharge  his  duties,  and  he  selected  the  dangerous  way, 
he  could  not  recover,  was  properly  refused.  Tennessee  Coal 
Iron  &  R.  Co.  v.  Bridges  (Ala.),  p.  688,  vol.  42  (19  R  R  R). 

Yardmaster  injured  by  movement  of  engine  was  not  guilty  of, 
as  matter  of  law.  Graham  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
Ry.  Co.  (Minn.),  p.  232,  vol.  42  (19  R  R  R). 

Yardmaster's  right  to  rely  upon  custom  of  railroad  with  respect 

to  movements  of  trains  and  engines.     Graham  v.  Minneapolis, 

St.  P.  &  S.  Ste.  M.  Ry.  Co.  (Minn.),  p.  232,  vol,  42  (19  R  R  R). 

Contributory  negligence  of  car  inspector  in  walking  along  track, 

after  having  inspected  train,  and  negligence   after   discovery  of 

his  peril.     Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.),  p.  434,  vol.  34 

(11  R  R  R). 
Coupling    cars,    what    constitutes    within    meaning    of     automatic 

coupler  acts.    Chicago,  etc.,  Ry.  Co.  v,  Voelker  (C.  C.  A.),  p.  515, 

vol.  34  (11  R  R  R). 

Damages. 

Damages  recoverable  under  statute  imposing  penalty  for  failure 
to  pay  wages.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Pickett  (Ark.), 
p.  569,  vol.  27  (4  R  R  R). 

Duty  of  injured  employee  to  prevent  aggravation  of  injuries, 
instruction.  Texas  &  Pacific  Railroad  Company  v.  Behymcr 
(U.  S.),  p.  393,  vol.  31  (8  R  R  R). 

Erroneous  instruction  permitting  recovery  of  punitive  damages 
where  employee  was  injured  by  coal  chute  near  track.  Louis- 
ville &  N.  R.  Co.  V,  Hall  (Ky,),  p.  541,  vol.  3t  (8  R  R  R). 

Estimation  of  earning  capacity.  Jones  v,  Kansas  City,  etc.,  R. 
Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

Evidence  as  to  size  of  plaintiff's  family  not  admissible.  Louis- 
ville &  N.  R.  Co.  V.  Collinsworth  (Fla.),  p.  16,  vol.  31  (8 
R   R  R). 

Evidence  that  plaintiflF  was  indebted  to  third  party  who  threat- 
ened to  report  indebtedness  to  the  company  was  inadmissible. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bailey  (Tex.),  p.  518. 
vol.  27  (4  R  R  R). 

Evidence  warranted  instruction  on  punitive  damages,  in  action 
for  death  of  fireman,  caused  by  collision  of  broken  train. 
Louisville,  etc.,  R.  Co.  v,  Gilliam  (Ky.),  p.  272,  vol.  30  (7 
R   R  R). 

Excessive  verdict  for  death  of  conductor.  Southern  Ry.  Co  v, 
Craig  (C.  C.  A.),  p.  310,  vol.  25  (2  R  R  R). 

Excessive  verdict  for  injury  to  engineer.  St.  Louis  S.  W.  Ry. 
Co.  V.  Kelton   (Tex.),  p.  279,  vol.  25  (2  R  R  R). 

Excessive,  when  not  in  action  against  master  for  injuries  re- 
ceived by  servant.  Dolan  v.  Sierra  Ry.  Co.  of  California 
(Cal.),  p.  875,  vol.  25  (2  R  R  R). 

Harmless  error  in  instructions  as  to  probable  earnings.  Jones 
V.  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

Insufficiency  of  evidence  to  show  that  master  was  liable  in 
punitive  damages  for  wrongful  act  of  servant.  Reuping  r. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  15,  vol.  30  (7  R  R  R). 

Measure  of  damages  for  personal  injuries  to  servant.  Galveston, 
etc.,  Ry.  Co.  v.  Abbey  (Tex.),  p.  50,  vol.  27  (4  R  R  R). 

Measure  of  damages  for  refusal  to  give  certificate  of  admission 
to  hospital  maintained  by  contributions  of  employees.  Illinois 
Cent.  R.  Co.  v.  Gheen  (Ky.),  p.  402,  vol.  24  (1  R  R  R), 

Mental  artd  physical  suffering  in  action  for  breach  of  contract 
to  furnish  railroad  employee  medical  and  hospital  attention. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Rubio  (Tex.),  p.  375.  vol.  24 
(1  R  R  R). 

Prejudicial   error  in  instructing  as  to  whether  punitive  damages 
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could  be  recovered  for  act  of  servant.     Rueping  v.  Chicago  & 
N.  W.  Ry.  Co.  (Wis.),  p.  15,  vol.  30  (7  R  R  R). 
Probable  length  of  life  of  discharged  employee  may  be  relevant 
on    question    of    damages.     Daniels   v,    Boston    &    M.    R.    Co. 
(Mass.).  p.  549,  vol.  32  (9  R  R  R). 
Punitive  damages  recoverable  for  willful  tort  of  servant.    Reeves 

V,  Southern  Ry.  (S.  Car.),  p.  531,  vol.  33  (10  R  R  R). 
Punitive  damages  where  injury  to  servant  from  wanton  or  will- 
ful acts.    Boyd  v.  Seaboard  Air  Line  Ry.  Co.  (S.  Car.),  p.  123, 
vol.  32  (9  R  R  R). 
Remote   damages   for   injuries   to  sick   employee   resulting  from 
refusal  to  transport  home,  where  breach  of  contract  to  furnish 
medical  attention.     Galveston,    H.   &   S.  *A.   Ry.    Co.  v.   Rubio 
(Tex.\  p.  375,  vol.  24  (1  R  R  R). 
Under  Ala.  Code  1896,  §  27,  a  railroad,  when  sued  for  negligent 
death  of  engineer  from  defect  in  roadbed,  cannot  set  off  dam- 
ages to  its  cars  by  reason  of  decedent's  negligence.     Western 
Ry.  V.  Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R). 
Verdict    reduced   to    $6,000,    in    action    for   injury    to    conductor. 
McDannald  v.  Washington  &  C.  Ry.  Co.  (Wash.),  p.  593,  vol. 
31  (8  R  R  R). 
Wrongful  discharge.     Daniels  v.   Boston  &  M.  R.  Co.   (Mass.), 

p.  549,  vol.  32   (9  R  R  R). 
$16,000   not  excessive  where  engineer  thirty-five  years  old   sus- 
tained loss  of  foot.     Galveston,  etc.,  R.  Co.  v.  Abbey   (Tex.), 
p.  50.  vol.  27  (4  R  R  R). 
Danger  of  unloading  vessel  having  a  defective  bulkhead  was  not 
obvious.     Vartanian  v.  New   York,   etc.,  R.   Co.   (R.   I.),  p.  380, 
vol.  33  (10  R  R  R). 
Defective  trestles  proximate  cause  of  injury.     Dolan  v.  Sierra  Ry. 

Co.  of  California  (Cal.),  p.  875,  vol.  25  (2  R  R  R). 
Degree  of  care  due  from  engineer  in  running  train  towards  station 
agent  on  track.     Morehead  v,  Yazoo  &  M.  V.   R.  Co.   (Miss.), 
p.  291.  vol.  34  (11  R  R  R). 
Degree   of   care,    instruction.     Dolan   v.    Sierra   Ry.    Co.    of   Cali- 
fornia (Cal.).  p.  875,  .vol.  25  (2  R  R  R). 
Degree  of  care   required   in  carrying  employees   to  work,   in   ab- 
sence of  conductor's  authority  to  allow  them  to  ride.     Chicago 
Terminal  Transfer  R.  Co.  v.  Schiavone  (111.),  p.  339,  vol.  40  (17 
R  R  R). 
Degree   of  care  required  in  operating  road.     Pennsylvania   Co.  v. 

Fishack  (C.  C.  A.),  p.  85,  vol.  32  (9  R  R  R). 
Degree  of  care  required  of  master.     Choctaw,  O.  &  G.  R.  Co.  v. 
Holloway  (C.  C.  A.),  p.  75.  vol.  27  (4  R  R  R);    McCabe  v.  Mon- 
tana Central  Ry.  Co.  (Mont.),  p.  564,  vol.  36  (13  R  R  R);   Norfolk 
&  W.  Ry.  Co.  V.  Gesswine  (C.  C.  A.),  p.  553,  vol.  43  (20  R  R  R); 
Sanders  v.  Central  of  Georgia  Ry.  Co.   (Ga.),  p.  7,  vol.  41   (18 
R  R  R). 
Degree  of  care  required  of  master  for  the  safety  of  his  employees, 
correct  and   incorrect  tests.     Southern    Pac.   Co.   v,    Hetzer    (C. 
C.  A.),  p.  724.  vol.  40  (17  R  R  R). 
Degree   of  care   required   of  railroad    companv   in   employing   en- 
gineers.   Southern  Pac.  Co.  v.  Huntsman  (CT.  C.  A.),  p.  203,  vol. 
28  (5   R  R  R). 
Degree    of   care    required    of   railroad    in    carrying   employees    by 
means  of  push  car  attached  to  train  by  rope.    De  Mase  v.  Oregon 
R.  &  Nav.  Co.    (Wash.),  p.  322,  vol.  40  (17  R  R  R). 
Degree  of  care  required  to  avoid  injuring  employee.     Houston  & 

T.  C.  R.  Co.  r.  Turner  (Tex.),  p.  630,  vol.  41  (18  R  R  R). 
Demand  by  assignee  of  claim  for   wages  not  a  compliance  with 
Ind.  statute  providing  for  monthly  payment  of  wages  in  absence 
of  written  contract.     Chicago  &  S.  E.  Ry.  Co.  v.  Glover  (Ind.), 
p.  376.  vol.  26  (3  R  R  R). 
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Dispatching:  trains,   construction   of   order   messages.     Wallace  v. 

Boston  &  M.  R.  R.  (N.  H.),  p.  497,  vol.  34  (11  R  R  R). 
Duty    after    discovering   deceased's   peril,    in   action   for  injury  to 
employee  working  under  engine.    Morbey  v,  Chicago  N.  W.  Ry. 
Co.  (Iowa),  p.  371,  vol.  24  (1  R  R  R). 
Duty    of    fireman    on   train    approaching   station    to   look  out  for 

other  train.     Missouri,   K.  &  T.  Ry.  Co.  of  Texas  v,  Williams 
(Tex.),  p.  519,  vol  27  (4  R  R  R). 
Duty  of  master  carrying  section  hand  to  work  to  furnish  him  a 

reasonably   safe   place   to   ride.     Chicago   Terminal   Transfer  R. 

Co.  V.  O'Donnell  (111.),  p.  769,  vol.  40  (17  R  R  R). 
Duty  <^f  master  to  keep  construction  train  still  while   servant,  in 

obedience  to  ordeFS.  was  standing  on  narrow  trestle  beside  car. 

Dean  v,   Oregon   R.   &   Nav.   Co.    (Wash.),   p.   237,   vol.  39  (16 

R  R  R). 
Duty  of  railroad  to  its  trainmen  to  exercise  ordinary  care  in  operat- 
ing trains.    Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty  (Ark.),  p.  665, 

vol.  41  (18  R  R  R). 
Duty  to  furnish  food,  shelter  and  transportation  to  employee  work- 
ing away  from  home.     King  v.  Interstate   Consol.   St.   Ry.  Co. 

(R.  I.),  p.  520,  vol.  27  (4  R  R  R);    Morrison  r.  Interstate  Consol. 

St.  Ry.  Co.  (R.  I.),  p.  520,  vol.  27  (4  R  R  R). 
Duty    to   give    signals    to    warn     car     inspector     of    approach    of 

engine.    Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.),  p.  363,  vol.  24  (1 

R  R  R). 
Duty  to  instruct  brakeman  as  to  location  and  height  of  overhead 

bridges.    Miller  vt  Boston  &  Maine  R.  R.  (N.  H.),  p.  564,  vol.  40 

(17  R  R  R). 
Duty  to  keep  lookout  to  prevent  injuring  car  inspector  working  in 

wood   yard.      Louisville    &   N.    R.    Co.   v,    Lowe    (Ky.),    p.  363, 

vol.  24  (1  R  R  R). 
Duty  to  look  out  for  safety  of  car  inspector  passing  along  track 

after  having  inspected  train.     Louisville  &  N.   R.   Co.  v.  Lowe 

(Ky.),  p.  434,  vol.  34  (11  R  R  R). 
Duty  to  warn  and  instruct  servant.     Proffitt  v.  Missouri,  K.  &  T. 

Ry.  Co.  of  Texas  (Tex.),  p.  196,  vol.  28  (5  R  R  R). 
Duty  to  warn   and   instruct   servant,   instructions   as   to    effect  of 

servant's  knowledge  of  duties.     Tennessee  Coal,  Iron  &  R.  Co. 

V.  Jarrett  (Tenn.),  p.  589,  vol.  36  (13  R  R  R). 
Duty  to  warn  and  instruct  servant  ordered  to  do  dangerous  work 

outside  scope  of  his  regular  duties.     Tennessee  Coal,  Iron  &  R- 

Co.  V.  Jarrett  (Tenn.),  p.  589,  vol.  36  (13  R  R  R). 
Duty  to  warn  employee  of  danger  of  riding  around  yard,  where 

he  had  no  duties  connected  with  cars,  on  car  steps.     St.  Louis 

S.  Ry.  Co.  of  Texas  v.  Spivey  (Tex.),  p.  697,  vol.  33  (10  R  R  R). 
Duty  to  warn  experienced  employee  of  dangers  incident  to  busi- 
ness.   Weed  V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Neb.),  p.  797, 

vol.  36  (13  R  R  R). 
Duty  to  warn  servant  as  to  hidden  dangers  from  use  of  certain 

appliances.     Crane  v.  Chicago,  etc.,  R.  Co.   (Iowa),  p.  842,  vol. 

37  (14  R  R  R). 
Duty  to  warn  servant  of  perils  of  employment.     Gay's  Adm'r  v. 

Southern   Ry.  Co.   (Va.),  p.  537,  vol.  31   (8  R  R  R);    Stewart  r. 

Texas  &  P.  Ry.  Co.  (La.),  p.  158,  vol.  36  (13  R  R  R);   Tennessee 

Coal,    Iron    &   R.    Co.   v.   Jarrett    (Tenn.),   p.    589,    vol.    36    (13 

R  R  R). 
Effect  of  subsequent  payment  under  statute  imposing  penalty  for 

failure  to  pay  wages.     St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Pitkett 

(Ark.),  p.  569,  vol.  27  (4  R  R  R). 
Effect  on  liability  of  company  that  brakeman  killed  by  low  bridge 

had  no  knowledge  of  telltales.     Hollingsworth  v.  Chicago,  etc., 

R.  Co.   (Ind.),  p.  264,  vol.  30  (7  R  R  R). 
Engineers  negligence  in  moving  train  without  waiting  for  brake- 
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man's  sigrnal  was  question  for  jury  in  action  for  death  of  latter, 
Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  p.  823,  vol.  42  (19 
R  R  R). 

Error,  in  action  for  injury  to  employee,  not  to  direct  nonsuit  where 
neKlijfence  of  train  dispatcher  was  alleged.  Brommer  v.  Phila- 
delphia &  R.  Ry.  (Pa.),  p.  529,  vol.  31  (8  R  R  R). 

Error  in  directing  verdict  for  defendant  in  action  for  injury  to. 
employee.  Wallace  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  p.  591, 
vol.  27  (4  R  R  R). 

Estoppel  of  master  to  claim  that  it  was  necessary  for  injured 
servant,  in  order  to  escape  consequences  of  a  variance,  to  prove 
that  former  had  erected  a  certain  telegraph  pole  in  yard.  Illinois 
Terminal  R.  Co.  v,  Thompson  (111.),  p.  683,  vol.  35  (12  R  R  R). 

Evidence. 

Absence  of  similar  accidents  from  structure  near  track.  Mobile 
&  O.  R.  Co.  V,  Vallowe  (111.),  p.  543,  vol.  37  (14  R  R  R). 

Admissibility  of  evidence  of  custom  to  go  in  front  of  moving 
cars  in  coupling  them.  De  Cair  v.  Manistee  &  G.  R.  R.  Co. 
(Mich.),  p.  378,  vol.  31  (8  R  R  R). 

Admissibility  of  evidence  of  reconstruction  of  appliances  in  ac- 
tion for  death  of  employee.  Choctaw,  O.  &  G.  R.  Co.  v. 
McDade  (C.  C.  A.),  p.  413,  vol.  24  (1  R  R  R). 

Admissibility  of  evidence  that  plaintiff  complained  of  use  of  road 
engine  and  was  promised  a  safer  engine,  in  action  by  brake- 
man  for  injuries  alleged  to  have  been  caused  by  being  com- 
pelled to  ride  on  pilot  of  road  engine,  instead  of  switch  engine. 
Springs  v.  Southern  Ry.  Co.  (N.  Car.),  p.  274,  vol.  26  (3 
R  R  R). 

Admissibility  of  evidence  to  show  promise  to  repair  engine  step. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v,  Garren  (Tex.),  p.  384,  vol.  31  (8 
R  R  R). 

Admissibility  of  evidence  to  show  that  employee  in  charge  of 
switch  knew  that  it  was  defective.  Birmingham  Traction  Co. 
V,  Reyille  (Ala.),  p.  524,  vol.  32  (9  R  R  R). 

Admissibility  of  evidence  to  show  that  employee  responsible  for 
accident  looked  bad  and  worried  before  he  started  on  trip. 
St.  Louis  S.  W.  Ry.  Co.  v.  Kelton  (Tex.),  p.  279,  vol.  25  (2 
R  R  R). 

Admissibility  of  evidence  to  show  that  other  railroads  used  slag 
for  ballast,  in  action  for  injuries  to  flagman.  Southern  Ry. 
Co.  V.  McLellan  (Miss.),  p.  559,  vol.  28  (5  R  R  R). 

Admissibility  of  testimony  that  engineer  told  brakeman  to  hurry 
up  and  get  switch  over  as  soon  as  possible,  in  action  for 
injury  to  brakeman  caused  by  his  foot  slipping  between  ties 
in  defective  track.  Erie  R.  Co.  v.  Moore  (C.  C.  A.),  p.  44, 
vol.  25   (2  R  R  R). 

Admissibility  of  testimony  of  counsel  for  plaintiff  to  show  that 
latter  relied  on  promise  to  repair  engine  step.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Garren  (Tex.),  p.  384,  vol.  31  (8  R  R  R). 

Admissibility  of  testimony  of  injured  brakeman  as  to  his  reason 
for  attempting  to  pass  in  front  of  moving  car.  De  (^air  v. 
Manistee  &  G.  R.  R.  Co.  (Mich.),  p.  378,  vol.  31  (8  R  R  R). 

Admissibility  of  testimony  of  witness  that  he  had  examined  car, 
where  it  was  not  shown  how  he  learned  the  identity  of  car, 
in  action  for  injury  to  employee  from  defective  hand  hold. 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Jones  (Tex.),  p.  247,  vol.  26 
(3  R  R  R). 

Admission  of  evidence  that  several  months  before  the  accident 
to  brakeman.  which  resulted  from  the  burning  of  a  trestle, 
quantities  of  driftwood  had  lodged  against  the  trestle  was 
erroneous,  in  absence  of  evidence  that  the  driftwood  was  there 
at  the  time  of  the  accident.  Root  v.  Kansas  City  Southern 
Ry.  Co.  (Mo.),  p.  171,  vol.  43  (20  R  R  R). 
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Admissions  of  liability  made  by  a  servant,  who  is  not  a  gen- 
eral aRent,  or  while  not  enjzraged  in  the  performance  of  a  duty 
are  inadmissible  to  bind  the  master.  McDonough  v.  Boston 
Elevated  Ry.  Co.  (Mass.),  p.  641,  vol.  43  (20  R  R  R). 

Application  for  employment  inadmissible  to  establish  assumption 
of  risk  from  structures  too  near  track.  Texas  &  P.  Ry.  Co.  v. 
Swearin^en  (C  C.  A.),  p.  348,  vol.  31  (8  R  R  R). 

Car  inspectors  not  experts  not  qualified  to  give,  their  opinion 
as  to  proper  ma'-^ner  of  running:  cars.  Budge  v.  Morgan's  L. 
&  T.  R.  &  S.  S.  Jo.  (La.),  p.  440,  vol.  27  (4  R  R  R). 

Car  inspectors  without  scientific  knowledge  and  without  prac- 
tical experience  in  handling  and  moving  cars  not  qualified  as 
experts  in  the  matter  of  the  causes  which  may  operate  to 
derail  a  car  or  prevent  its  trucks  from  working  properly. 
Budge  V.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La.),  p.  440,  vol. 
27  (4  R  R  R). 

Changed  conditions,  when  admissible.  Choctaw,  etc.,  R.  Co.  r. 
McDade  (U.  S.),  p.  26,  vol.  35  (12  R  R  R). 

Clearance  paper,  error,  in  libel  suit  by  discharged  employee, 
in  admitting  certain  evidence  to  show  malice.  Illinois  Central 
R.  Co.  V.  Ely  (Miss.),  p.  10,  vol.  35  (12  R  R  R). 

Competency  of  sectionman  to  testify  as  to  spe'ed  of  train.  Ha- 
worth  V.  Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  235,  vol.  26 
(3  R  R  R). 

Competent  to  prove  under  denial  that  order  was  given  by  su- 
perintendent or  train  dispatcher,  that  it  was  given  by  yard- 
master.  Pennsylvania  Co.  v.  Fishack  (C.  C.  A.),  p.  85,  vol.  32 
(9  R  R  R). 

Competent  to  show  usual  method  of  defendant  and  other  roads 
of  loading^  cars.  Bodie  v.  Charleston  &  W.  C.  Ry.  Co.  (S. 
Car.),  p.  95,  vol.  32  (9  R  R  R). 

Conductor  was  properly  asked  on  cross-examination,  whether  he 
had  said,  with  reference  to  deceased  employee,  "A  better  boy 
never  lived,  and  he  lost  his  life  doing  his  duty,"  this  having 
some  bearing  on  the  question  whether  deceased  was  properly 
in  place  where  he  was  struck  by  a  structure  near  track,  and 
the  conductor  having  testified  in  chief  that  he  did  not  re- 
member whether  he  had  instructed  him  to  be  at  such  point 
Northern  Alabama  Ry.  Co.  v.  Mansell  (Ala.),  p.  186,  vol.  34  (11 
R  R  R). 

Credibility  of  employees  as  witnesses.  Seaboard  Air  Line  Ry. 
V.  Walthour  (Ga.),  p.  18,  vol.  31  (8  R  R  R). 

Customary  violation  of  rule  requiring  cars  undergoing  repairs  to 
be  protected  by  lights  or  flags  could  not  be  shown  by  testi- 
mony of  witness,  who  had  only  worked  under  a  different  rule. 
Canadian  Pac.  Ry.  Co.  v.  Elliott  (C.  C.  A.),  p.  621,  vol.  38  (15 
R  R  R). 

Custom  or  usage  as  to  method  of  rendering  service  admissible 
when  determining  whether  employee  was  negligent  when  acting 
in  emergency.  Pierson  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 
p.  332,  vol.  38  (15  R  R  R). 

Declaration  of  engineer  acting  in  sport  as  res  gestae  in  action 
for  injuries  to  child  frightened  by  blowing  off  steam.  Alsever 
V.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  p.  587,  vol.  24  (1 
R  R  R). 

Declaration  of  engineer  admissible  against  himself  and  not 
against  master  where  they  have  been  joined  as.  defendants  in 
action  for  death  resulting  from  negligence  of  servant.  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Cook  (Ky.),  p.  321,  vol.  25  (2  R  R  R). 

Declaration  of  injured  brakeman  a  statement  regarding  past  fact, 
and  not  admissible  as  res  gestae.  Bumgardner  v.  Southern 
Ry.  Co.  (N.  Car.),  p.  443,  vol.  31  (8  R  R  R). 

Declaration  of  injured  employee.  Southern  Ry.  Co.  v.  McLellan 
(Miss.),  p.  569,  vol.  28   (5  R  R  R). 
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Declarations  of  injured  party.  Atchison,  etc.,  Ry.  Co.  v.  Logan 
(Kan.),  p.  639,  vol.  28  (5  R  R  R). 

Declarations  of  motorman  as  res  gestae  in  action  for  death  of 
child.  Sample  v.  Consolidated  Light  &  Ry.  Co.  (W.  Va.),  p. 
380.  vol.  24  (1  R  R  R). 

Defendant  was  not  prejudiced  by  exclusion  of  retort  of  rail- 
road commissioners  relating  to  the  telltales  near  the  low 
bridge,  by  which  a  brakeman  was  struck.  Miller  v.  Boston  & 
Maine  R.  R.  (N.  H.),  p.  564,  vol.  40  (17  R.  R  R). 

Derailing  switch,  practical  railroad  man  properly  permitted  to 
testify  as  to  its  purpose  and  as  to  where  one  should  be  placed. 
Smith  V,  Fordyce  (Mo.),  p.  378,  vol.  39  (16  R  R  R). 

Employees  as  witnesses.  Chicago  City  Ry.  Co.  v.  Tuohy  (111.), 
p.  1,  vol.  27  (4  R  R  R). 

Error  in  refusing  to  permit  defendant  to  show  that  no  acci- 
dents had  ever  happened  before  at  place  where  flagman 
stumbled  on  slag  ballast  and  was  injured.  Southern -Ry.  Co.  v. 
McLellan  (Miss.),  p.  559,  vol.  28  (5  R  R  R). 

Evidence  as  to  condition  of  roadbed  in  other  places  properly 
excluded.  Briggs  v.  East  Broad  Top  R.  &  C.  Co.  (Pa.)i  p. 
316.  vol.  33  (10  R  R  R). 

Evidence  as  to  general  practice  of  masters  with  reference  to 
similar  appliances  and  tl\e  comparative  safety  of  different  ap- 
pliances is  admissible  on  question  of  negligence  of  a  master 
in  furnishing  appliances.  Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.), 
p.  263,  vol.  42  (19  R  R  R). 

Evidence  as  to  subsequent  alterations,  in  action  for  injury  to 
employee  caused  by  roof  of  company's  oil-house  projecting 
over  track.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darby  (Tex.),  p.  327, 
vol.  25  (2  R  R  R). 

Evidence  as  to  who  sent  "hostler"  out  admissible  as  res  gestae 
in  action  for  injury  to  car  repairer,  at  work  under  car,  caused 
by  collision  between  such  car  and  engine  i^  charge  of  inex- 
perienced hostler.  Chicago  Terminal  Transfer  R.  (Jo.  v.  Stone 
(C.  C.  A.>    p.  243,  vol.  28  (5  R  R  R). 

Evidence  of  advances  to  injured  employee  by  his  attorneys  in- 
admissible. Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bailey 
(Tex.),  p.  618,  vol.  27  (4  R  R  R). 

Evidence  of  condition  of  car  after  accident,  in  action  for  injury 
to  employee  riding  on  defective  hand  car.  Weldon  v,  Omaha, 
K.  C.  &  E.  Ry.  Co.  (Mo.),  p.  244,  vol.  26  (3  R  R  R). 

Evidence  of  custom  to  stop  detached  portions  of  train,  in  action 
for  death  of  brakeman.  Pearl  v.  Omaha  &  St.  L.  R.  Co. 
(Iowa),  p.  598,  vol.  24  (1  R  R  R). 

Evidence  of  injured  employee's  consultation  with  his  attorneys 
not  admissible.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bailey 
(Tex.),  p.  518,  vol.  27  (4  R  R  R). 

Evidence  of  prior  possibilities  of  similar  accidents  from  same 
cause,  in  action  for  injuries  sustained  by  employee  while  at- 
tempting to  set  brake  on  logging  train.  Bower  v.  Star  Log- 
ging &  Lumber  Co.  (Ore.),  p.  300,  vol.  26  (3  R  R  R). 

Evidence  to  show  that  brakeman  causing  accident  requested 
superior  to  allow  him  to  lie  oflF  and  rest  instead  of  starting  on 
trip.  SK  Louis  S.  W.  Ry.  Co.  v.  Kelton  (Tex.),  p.  279,  vol.  25 
(2  R  R  R). 

Examination  of  conductor  to  bring  out  fact  that  he  remained 
silent  when  brakeman  told  him,  after  accident  to  latter,  that 
he  tried  to  couple  air  brakes  according  to  conductor's  orders. 
Alabama  Great  Southern  R.  Co.  v.  Brooks  (Ala.),  p.  375,  vol. 
29  (6  R  R  R). 

Excerpts  from  contract  of  employment  were  inadmissible  to  show 
knowledge  of  proximity  of  scale  box  to  track  and  assumption 
of  risk.  Texas  &  Pac.  Ry.  Co.  v,  Swearingen  (U.  S.),  p.  378, 
vol.  38  (15  R  R  R). 
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Exclusion  of  evidence  that  defendant's  officers  assumed  that 
brakeman  struck  by  low  bridge  knew  its  location  and  height 
was  not  prejudicial  error.  Mjller  v.  Boston  &  Maine  R.  R. 
(N.  H.),  p.  564,  vol.  40   (17  R  R  R). 

Existence  and  use  of  derailing  switches,  in  action  for  death  of 
engineer,  caused  by  escape  of  cars  from  siding.  Jones  v. 
Kansas  City,  etc..  R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

Expert  testimony  as  to  possible  cause  of  accident,  in  action  for 
death  of  employee  killed  on  track.  Louisville  &  N.  R.  Co.  v. 
Banks  (Ala.),  p.  359,  vol.  25  (2  R  R  R). 

Expert  testimony  as  to  usual  and  proper  way  of  loading  logs, 
qualifications  of  witnesses.  Louisville  &  N.  R.  Co.  v.  Morton 
(Ky.),  p.  249,  vol.  43   (20  R  R  R). 

Expert  testimony  as  to  whether  cinder  injuring  section  hand  was 
hot.  Duree  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  369,  vol.  29  (6 
R  R  R). 

Expert  testimony  of  injured  brakeman  as  to  necessity  of  prox- 
imity of  switch  to  track.  Morisette  v.  Canadian  Pac.  Ry.  O). 
(Vt.),  p.  383,  vol.  33  (10  R  R  R). 

Expert  testimony  was  not  admissible  to  show  cause  of  derail- 
ment of  train  running  around  curve,  where  rails  were  spread, 
which  resulted  in  injury  to  street  car  conductor,  as  it  was  a 
question  for  the  jury.  Schutz  ^.  Union  Ry.  Co.  of  New  York 
City  (N.  Y.),  p.  777,  vol.  38  (15  R  R  R). 

Harmless  error  in  permitting  brakeman  to  give  his  opinion  as  to 
speed  of  train  at  time  of  derailment,  in  action  for  death  of 
conductor.  International  &  G.  N.  Ry.  Co.  v.  Vinson  (Tex.), 
p.  372,  vol.  26  (3  R  R  R). 

Harmless  error  in  permitting  testimony  of  engineer  that  it  was 
common  for  him  to  receive  orders  to  look  out  for  broken 
rails,  in  action  for  injury  to  employee.  Mexican  Cent.  Ry.  Ca 
V.  Wilder  (C.  C.  A.),  p.  493,  vol.  26  (3  R  R  R). 

In  action  agajnst  railroad  company  for  the  death  of  its  employee 
from  collision  between  trains,  evidence  showing  an  habitual 
disregard  by  employees  of  a  rule  requiring  the  placing  of 
warning  signals  in  case  of  the  stoppage  of  trains  on  the  track 
is  properly  excluded  where  it  is  not  shown  that  defendant  had 
notice  of  the  violations.  Driver's  Adm'r  v.  Southern  Ry.  C^- 
(Va.),  p.  11,  vol.  41  (18  R  R  R). 

In  action  for  injuries  to  car  repairer  by  car  escaping  from  switch 
track  onto  track  where  he  was  at  work,  it  was  competent  to 
show  absence  of  derailing  switch  at  junction  of  switch  track 
and  other  track,  and  that  such  a  device  was  in  common  use 
by  defendant.  Smith  v.  Fordyce  (Mo.),  p.  378,  vol.  39  (16 
R  R  R). 

In  action  for  injuries  to  fireman,  refusal  to  permit  defendant  to 
prove  that  it  was  not  the  duty  of  a  conductor  to  gi^e  his 
brakeman  any  detailed  instructions  to  go  to  the  end  of  cars  to 
which  a  coupling  was  to  be  made  was  cured  by  a  certain  in- 
struction. Virginia  &  S.  W.  Ry.  Co.  v,  Bailey  (Va.),  p.  795, 
vol.  38  (15  R  R  R). 

Incomoetency  of  motorman,  how  shown.  Metropolitan  West 
Side  Elevated  Ry.  Co.  v.  Fortin  (111.),  p.  77,  vol.  32  (9  R  R  R). 

Injured  employee's  pecuniary  condition.  Southern  Ry.  Co.  v. 
McLellan  (Miss.),  p.  559,  vol.  28  (5  R  R  R). 

Legal  conclusion,  question  calling  for  opinion  as  to  whether 
person  riding  in  certain  position  could  fall  from  hand  car. 
Western  Ry.  of  Alabama  v.  Arnett  (Ala.),  p.  132,  vol.  32  (9 
R  R  R). 

Manager's  knowledge  of  incompetency  of  motorman,  in  action 
for  injury  to  conductor.  Havens  v.  Rhode  Island  Suburban 
Ry.  Co.  (R.  I.),  p.  549,  vol.  36  (13  R  R  R). 

Manner  in  which  telltales  were  looped.  McGarrity  v.  New  York, 
N.  H.  &  H.  R.  Co.  (R.  L),  p.  65,  vol.  32  (9  R  R  R). 
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Not  competent  to  show  that  appliances  of  another  master  are 
better  than  those  used  by  the  master  whose  conduct  is  being 
called  in  question.  Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.),  p. 
263.  vol.  42  (19  R  R  R). 

Opinion  evidence*  as  to  competency  of  enjfineer.  Hicks  v.  South- 
ern Ry.  Co.  (S.  Car.),  p.  540,  vol.  27  (4  R  R  R). 

Opinion  evidence  of  engineer  as  to  whether  accident  could  have 
been  prevented  had  a  switchman  been  standing  on  the  foot- 
board of  tender,  in  action  for  death  of  employee  killed  by 
train.  Louisville  &  N.  R.  Co.  v.  Banks  (Ala.),  p.  359,  vol.  25 
(2  R  R  R). 

Opinion  of  brakeman  struck  by  switch  lantern,  while  riding  on 
side  of  car,  was  admissible  to  show  size  and  shape  of  such 
lanterns.  Morisette  v,  Canadian  Pac.  Ry.  Co.  (Vt),  p.  383, 
vol.  33  (10  R  R  R). 

Opinion  of  employees  as  to  sufficiency  of  light  at  excavation  by 
reason  of  which  employee  was  injured.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Johnson  (Tex.),  p.  178,  vol.  26  (3  R  R  R). 

Opinion  of  witness  as  to  whether  accident  to  servant  would  have 
happened  if  plaintiff  had  reported  a  defect  in  machinery  was 
incompetent.  Carson  z/.  Southern  Ry.  Co.  (S.  Car.),  p.  337, 
vol.  35  (12  R  R  R). 

Other  looped  telltales.  McGarrity  v.  New  York,  N.  H.  &  H.  R. 
Co.  (R.  I.),  p.  65,  vol.  32  (9  R  R  R). 

Other  violations  of  rules  in  running  trains,  when  in  doubt  as  to 
whether  train  dispatcher's  orders  had  been  annulled,  were  not 
inadmissible,  it  not  appearing  that  a  custom  had  been  created. 
Wallace  v,  Boston  &  M.  R.  R.  (N.  H.),  p.  497,  vol.  34  (11 
R  R  R). 

Photographs  of  wreck  in  which  fireman  was  injured.  Southern 
Pac.  Co.  V.  Huntsman  (C.  C.  A.),  p.  203,  vol.  28  (6  R  R  R). 

Presumption  of  negligence  from  injury  to  servant.  Land  v. 
Southern  Ry.  (S.  Car.),  p.  155,  vol.  32  (9  R  R  R). 

Presumption  that  railroad  company  has  no  desire  to  subject  their 
employees  to  unnecessary  risks.  Budge  v.  Morgan's  L.  &  T. 
R.  &  S.  S.  Co.  (La.),  p.  440,  vol.  27  (4  R  R  R). 

Question  asked  of  witness  as  to  whether  is  would  not  be  the 
duty  of  the  conductor  '!to  know  the  exact  spot  at  which  the 
cars  had  been  left  to  which  he  was  going  back  to  couple"  was 
properly  disallowed,  in  action  for  injury  to  fireman,  where 
negligence  ot  conductor  in  permitting  engine  to  approach  cars 
to  which  it  was  to  be  coupled  at  a  dangerous  rate  of  speed. 
Virginia  &  S.  W.  Ry.  Co.  v,  Bailey  (Va.),  p.  795,  vol.  38  (15 
R  R  R). 

Reconstruction  of  overhead  waterspout  by  which  brakeman  was 
killed.  Choctaw,  etc.,  R.  Co.  v.  McDade  (U.  S.),  p.  837,  vol. 
37  (14  R  R  R). 

Record  entry  of  inspection  of  foreign  car,  made  by  employee 
of  company  to  which  it  belonged  three  days  after  the  accident, 
was  inadmissible  in  action  for  injury  to  employee  of  another 
company,  against  the  latter.  Wood  v.  Rio  Grande  Western 
Ry.  Co.  (Utah),  p.  20,  vol.  41  (18  R  R  R). 

Reputation  of  incompetent  servant  admissible  to  prove  notice 
of  the  habit  of  incompetence  to  the  master.  Southern  Pac. 
Co.  r.  Hetzer  (C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 

Reputation  of  incompetent  servant  among  a  particular  class  not 
admissible  to  prove  notice  of  the  habit  of  incompetence  to  the 
master.  Southern  Pac.  Co.  v,  Hetzer  (C.  C.  A.),  p.  724,  vol. 
40  (17  R  R  R). 

Res  gestae,  conductor's  statement  as  to  incompetency  of  motor- 
man  was  not.  Havens  v.  Rhode  Island  Suburban  Ry.  Co. 
(R.  L).  p.  549,  vol.  36  (13  R  R  R). 

Res    gestae,   in   action    for    injuries    to   an   employee   caused   by 
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broken  rail,  declaration  of  division  foreman,  made  half  an  hour 
after  the  accident  was  inadmissible.    Bhrrs  v.  East  Broad  Top 
R.  &  C.  Co.  (Pa.),  p.  316,  vol.  33  (10  R  R  R). 
Res  gestae,  statement  of  conductor  of  car  causing  injury,  made 
while  it  was  still  movinj?  and  plaintiffs  feg  was  still  pinioned, 
that  he  thoujfht  plaintiff  was  at  dinner,  was  admissible.    Kan- 
sas City  Southern  Ry.  Co.  v.  Moles  (C.  C.  A.),  p.  22,  vol.  31  (8 
R  R  R). 
Res  Rests,  trainmen's  interpretation  of  train  dispatcher's  orders 
were  not,  in  action  for  injury  to  brakeman.    Wallace  v.  Boston 
&  M.  R.  R.  (N.  H.),  p.  497,  vol.  34  (11  R  R  R). 
Rules  of  company  admissible  as  tendinjjr  to  show  that  brakemaa 
struck  by  switch  lantern,  while  ridings  on  side  of  car,  was  not 
obliged    to    be    in    such    position    at    the    time.      Morisette  v. 
Canadian  Pac.  Ry.  Co.  (Vt.),  p.  383,  vol.  33  (iO  R  R  R). 
Rules  of  company  to  prevent  escape  of  cars  from  siding.    Jones 

V,  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 
Rules  of  other  companies.     Devoe  v.  New  York  Cent,  etc.,  R. 

Co.  (N.  Y.),  p.  949,  vol.  30  (7  R  R  R). 
Scope  of  objection  to  evidence  of  foreign  law  pleaded  to  relieve 
plaintiff  from  contributory  negligence.     Morisette  v.  Canadian 
Pac.  Ry.  Co.  (Vt.),  p.  383,  vol.  33  (10  R  R  R). 
Section  hand  struck  by  viaduct  while  riding  to  work  on  top  of 
car,  not  error  to  exclude  evidence  that  car  was  overcrowded, 
where    such    fact    sufficiently    appeared    from    other    evidence. 
Chicago  Terminal  Transfer  R.  Co.  v.  O'Donnell  (111.),  p.  769, 
vol.  40  (17  R  R  R). 
Similar   accidents,  evidence  of  is  admissible  on  issue   of  notice 
to  defendant  of  the  danger.     Mayer  if.  Detroit,  Y.  A.  A.  &  J. 
Ry.  Co.  (Mich.),  p.  267,  vol.  42  (19  R  R  R).    • 
Specific  acts   of   negligence,   drunkenness,  or   incompetency,  un- 
known to  master,  inadmissible  to  prove  incompetence  of  serv- 
ant.   Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  p.  724,  vol.  40  (17 
R  R  R). 
Statement  of  general  manager  to  foreman  of  car  barns,  as  to  in- 
competency of  motorman.   was   not   admissible,   in    action  for 
injury  to   conductor,   on   the   ground  that   it  was   made  while 
acting  within  scope  of  authority,  and  to  a  subordinate  in  the 
course   of  business.     Hadens   v.   Rhode   Island   Suburban   Ry- 
Co.   (R.  I.),  p.  549.  vol.  36  (13  R  R  R). 
Structures  near  track,  usage  of  other  railroads  with  respect  to 
•   location   of   stock   gaps   near   tracks.     Northern    Alabama  Ry- 

Co.  V.  Mansell   (Ala.),  p.  186,  vol.  34  (11  R  R  R). 
Telltales,  evidence  of  existence  of  was  admissible  in  action  for 
death  of  employee,  struck  by  viaduct  while  riding  to  work  on 
top  of  car,  as  bearing  on  decedent's  knowledge  that  train  was 
about  to  pass  under  viaduct.     Chicago  Terminal  Transfer  R- 
Co.  V.  O'Donnell   (111.),  p.  769,  vol.  40  (17  R  R  R). 
Testimony  of  engineer  as  to  whether  his   engine  was   properly 
managed  when   an  employee  was  killed   on   track.     Louisville 
&  N.  R.  Co.  V.  Banks  (Ala.),  p.  359.  vol.  25  (2  R  R  R). 
Testimony  of  injured  brakeman's  counsel,  based  on   knowledjarc 
of  locus  in  quo.  as  to  distance  between  stirrup  and  grab  iron, 
by  which  the  brakeman.  as  he  claimed,  was  supporting  himself 
on  the  side  of  a  car  when  struck  by  switch  lantern,  was  ad- 
missible as  bearing  on  question  of  assumption  of  risk.     Mori- 
sette V.  Canadian  Pac.  Ry.  Co.  (Vt.).  p.  383,  vol.  33  (10  R  R  R). 
Testimonv  of  third  party  as  to  silence  of  conductor  when  brake- 
man  told  him,  after  accident  to  latter,  that  he  tried  to  couple 
airbrakes    according    to    conductor's  .  orders.      Alabama    Great 
Southern  R.  Co.  v.  Brooks  (Ala.),  p.  375.  vol.  29  (6  R  R  R). 
Testimony,  that  the  foreman  in  charge  of  the  work  in  hand  told 
one  of  the  workmen,  that  if  he  did  not  "get  a  move  on  him" 
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he  would  have  to  lay  off,  was  irrelevant,  in  action  for  injury 
to  one  of  the  hands,  alleged  to  have  resulted  from  the  failure 
of  the  master  to  employ  a  sufficient  number  of  hands  for  the 
work.  Alabama  Great  Southern  R.  Co.  v.  Vail  (Ala.),  p.  718, 
vol.  40  (17  R  R  R).' 

That  the  practice  of  cutting  off  engine  while  train  was  in  motion 
was  unusual  on  defendant's  road  did  not  show  negligence  in  in- 
juring brakeman  uncoupling  moving  cars.  Gorman  v,  Minne- 
apolis &  St.  L.  Ry.  Co.  (Iowa),  p.  293,  vol.  26  (3  R  R  R). 

Torn  clothing  of  deceased,  killed  by  structure  near  track,  as 
evidence.  Northern  Alabama  Ry.  Co.  v,  Mansell  (Ala.),  p.  186, 
vol.  34  (11  R  R  R). 

Under  allegation  that  company  had  negligently  allowed  hand 
hold  to  become  defective  and  insecurely  fastened  to  car,  evi- 
dence was  admissible  that  wood  in  which  end  of  hand  hold  was 
embedded  was  not  sound.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Jones  (Tex.),  p.  247,  vol.  26  (3  R  R  R). 

Use  of  derailing  switches  by  other  companies.  Jones  v.  Kansas 
City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

Usual  position  to  occupy  on  hand  car.  Western  Ry.  of  Ala- 
bama V.  Arnett  (Ala.),  p.  132,  vol.  32  (9  R  R  R). 

Where  complaint  against  master  alleged  that  "coupling  pin  was 
thrown  with  great  force  into  plaintiff's  face,  striking  him  near 
his  eyes,  whereby  serious  injury  was  inflicted  on  plaintiff, 
his  right  eye  being  permanently  impaired,  disfigured,  and 
injured  and  from  which  plaintiff  has  suffered  great  mental  and 
physical  pain  and  anguish,"  the  clause  "and  from  which  plain- 
tiff has  suffered,"  etc.,  referred  back  to  averment  as  to  pin 
striking  him;  and  plaintiff's  testimony  that  from  his  blow  he 
suffered  pain  was  competent.  Birmingham  Southern  R.  Co. 
V.  Cuzzart  (Ala.),  p.  312,  vol.  26  (3  R  R  R). 

Where  the  petition  alleged  that  defendant  negligently  allowed 
driftwood,  which  was  carried  down  stream  under  the  trestle  at 
high  water  periods,  to  remain  lodged  about  the  trestle,  render- 
ing it  liable  to  take  fire,  evidence  that  at  the  time  the  right  of 
way  was  originally  cut  through  the  timber  logs  were  left 
lying  on  the  right  of  way  was  outside  the  issues.  Root  v, 
Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  171,  vol.  43  (20  R  R  R). 

Where  train  properly  made  up  at  its  starting  point  was  changed 
by  the  conductor,  evidence  relating  thereto,  not  tending  to 
show  authority  to  make  the  change,  was  properly  rejected. 
Driver's  Adm'r  v.  Southern  Ry.  Co.  (Va.),  p.  11,  vol.  41  (18 
R  R  R). 

Whether  foreman  gave  orders  as  to  position  employees  should 
occupy  on  hand  car,  and  how  it  should  be  operated.     Western 
Ry.  of  Alabama  v.  Arnett  (Ala.),  p.  328,  vol.  32  (9  R  R  R). 
Evidence   held    to    require  genial    of    general    charge    for    master. 

Tennessee  Coal.  Iron  &  R.  Co.  v.  Bridges  (Ala.),  p.  688,  vol.  42 

(19  R  R  R). 
Evidence  showed  that  section  hand  injured  by  escaped  steer  knew 

that  it  was  dangerous.     Clark  v.   Missouri,   etc.,   R.   Co.    (Mo.), 

p.  328,  vol.  33  (10  R  R  R). 
Excessive  speed  of  cars  which   struck  section  foreman  on  switch 

track,  sufficiency  of  evidence  to  raise  question.     Houston  &  T. 

C.  R.  Co.  V.  Turner  (Tex.),  p.  630,  vol.  41  (18  R  R  R). 

Exemption  from  Liability. 

Contract  creating  an  exemption  from  liability  for  injuries  caused 

to  a  servant  by  his  master's  negligence  is  in  violation  of  Mass. 

Rev.  Laws,  c.  106,  §  16.     Wagner  v.  Boston  Elevated  Ry.  Co. 

(Mass.),  p.  187.  vol.  42  (19  R  R  R). 
Contract  with  father  hiring  out  services  of  son  releasing  claim 

for  future  injuries  valid  and  binding  to  extent  of  exempting 
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master  from  liability  for  negligent  acts  which  are  not  crim- 
inal.   New  V,  Southern  Ry.  Co.  (Ga.),  p.  101,  vol.  28  (5  R  R  R). 
Effect   of   fact   that    injury   occurred   in    Mexico    on  validity  of 
contract    exempting   railroad    from    liability    under    employers' 
liability  act  of  Texas.     Mexican  Nat.  R.  Co.  v,  Jackson  (C.  C. 
A.),  p.  259,  vol.  30  (7  R  R  R). 
Effect  of  mere  failure  of  sleeping  car  porter  to  read  contract  of 
employment  purporting  that  he  assumed   all   risks   from  rail- 
road travel.     New  York  Cent.,  etc.,  R.  Co.  v.  Difendaffer  (C 
C.  A.),  p.  391,  vol.  33  (10  R  R  R). 
Stipulation    in    contract    of    employment    requiring    trainmen  to 
take  notice   of   obstruction   near   track   constitutes    too   indefi- 
nite notice  of  its  existence  to  base  an  instruction  upon.    Gulf, 
C.  &  S.  F.  Ry.  Co.  V,  Darby  (Tex.),  p.  327,  vol.  25  (2  R  R  R). 
Stipulation  in  contract  of  employment  requiring  trainmen  to  take 
notice  of  obstruction  near  track  void  as  against  public  policy. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Darby  (Tex.),  p.  327,  vol.  25  (2 
R  R  R). 
Validity  and  aoplication  of  stipulation  of  contract  for  construc- 
tion of  elevated  railway,  purporting  to  exempt  railroad  from 
liability  for  injuries  to  employees  of  .subcontractor.     Wagner 
V.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  187,  vol.  42  (19  R  R  R). 
Validity  of  contract  with  father  hiring  out  services   of  son  re- 
leasing claim  for  injuries.     New  v.   Southern   Ry.   Co.   (Ga,), 
p.  101,  vol.  28  (5  R  R  R). 
Failure  of  foreman  to  give  signal  to  stop  at  proper  place,  suffi- 
ciency of  evidence  in  action  for  injury  to  sectionman  riding  on 
hand  car.     Haworth   v.   Kansas   City   Southern   Ry.    Co.    (Mo.), 
p.  235,  vol.  26  (3  R  R  R). 
Failure  of  master  to  warn  section  hand  of  vicious  nature  of  steer, 
which  had  escaped  from  wreck,  was  not  the  proximate  cause  of 
injury,    sustained   by    falling    into    pit,    in    evading   the    animal's 
charge.    Clark  v,  Missouri,  etc.,  R.  Co.  (Mo.),  p.  328,  vol.  33  (10 
R  R  R). 
Failure  of  proof  in  action  for  injury  to  brakeman.     Hurt  v.  Louis- 
ville &  N.  R.  Co.  (Ky.).  p.  532,  vol.  32  (9  R  R  R). 
Failure  to  stop  train  after  discovering  section  hand's  danger  from 
train.    Kelley  v,  Chicago.  B.  &  Q.  R.  Co.  (Iowa),  p.  634,  vol.  28  (5 
R  R  R). 

Fellow  Servants. 

Concurrent  negligence  of  fellow  servant  and  master,  liability. 
Bodie  V.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  95,  vol.  32  (9 
R  R  R). 

Concurring  negligence  of  fellow  servant  and  vice  principal  ren- 
dered master  liable  for  injury  to  employee.  Virginia  &  S.  W. 
Ry.  Co.  V.  Bailey  (Va.),  p.  795,  vol.  38  (15  R  R  R). 

Concurring  negligence  rendered  master  liable  where  servant  en- 
gaged in  attaching  to  a  cable  logs,  which  were  being  dragged 
by  an  engine,  was  injured  by  negligence  of  engineer  in  starting 
engine,  but  accident  could  have  been  avoided  by  defendant 
providing  signal  for  use  of  engineer.  Conine  v.  Olympia  Log- 
ging Co.  (Wash.),  p.  387,  vol.  38  (14  R  R  R). 

Custom  in  railroad  yard  where  injured  employee  worked  for 
engine  hostlers  to  perform  duties  of  watchman  under  certain 
circumstances,  insufficiency  of  evidence.  Baltimore  &  O.  R 
Co.  V.  Doty  (C.  C.  A.),  p.  753,  vol.  40  (17  R  R  R). 

Designating  negligent  employee,  sufficiency  of  petition  in  action 
for  death  of  employee.  Pierce  v.  Seaboard  Air  Line  Ry. 
(Ga.),  p.  575,  vol.  40  (17  R  R  R). 

Duty  of  master  to  discharge  incompetent  servants,  when  he 
knows,  or  by  the  exercise  of  reasonable  care  would  have 
known,  that  the  servant  has  contracted  the  habit  of  negligence, 
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drunkejiness,   or  lack  of   skill.     Southern   Pac.   Co.   v.   Hetzer 
(C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 

Duty  of  master  to  exercise  reasonable  care  to  employ  competent 
servants,  and,  when  he  has  used  this  care,  this  duty  is  dis- 
charged. Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  p.  724,  vol. 
40  (17  R  R  R). 

Duty  of  master  to  furnish  and  inspect  appliances  is  not  an  as- 
sifHiable  one.  Bud^e  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
(La.),  p.  440,  vol.  27  (4  R  R  R). 

Duty  to  furnish  and  inspect  appliances  a  nonassignable  one. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v,  Kingscott  (Kan.),  p.  528,  vol. 
27  (4  R  R  R). 

Duty  to  furnish  safe  place  to  work  and  appliances  a  nonassign- 
able one.  Smith  v.  Erie  R.  Co.  (N.  J.),  p.  793,  vol.  27  (4 
R  R  R). 

Duty  to  warn  servant  of  special  risk  cannot  be  delegated  so  as 
to  relieve  master  of  responsibility.  Mercantile  Trust  Co.  v. 
Pittsburgh,  etc.,  Ry.  Co.  (C.  C.  A.),  p.  354,  vol.  29  (6  R  R  R). 

Habitual  negligence  of  fellow  servants,  employees  may  by  notice 
cast  risk  'of  upon  the  master.  Southern  Pac.  Co.  v.  Hetzer 
(C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 

In  action  for  injury  to  fireman,  thrown  from  car  by  impact  in 
coupling  cars,  instruction  that,  if  the  accident  was  due  to 
certain  causes,  plaintiff  could  not  recover,  was  properly  re- 
fused, as  predicated  on  concurring  negligence  of  conductor,  a 
vice-principal,  and  that  of  brakeman,  a  fellow  servant.  Vir- 
ginia &  S.  W.  Ry.  Co.  V.  Bailey  (Va.),  p.  795,  vol.  38  (15 
R  R  R). 

Incompetency  of  brakeman  was  question  for  jury.  Louisville  & 
N.  R.  Co.  V.  Wyatt's  Adm'r  (Ky.),  p.  413,  vol.  43  (20  R  R  R). 

Injury  to  servant  from  negligence  of  master  in  failing  to  pro- 
vide a  sufficient  number  of  hands  to  assist  in  unloading  timber 
from  a  car,  sufficiency  of  complaint.  Alabama  Great  Southern 
R.  Co.  V.  Vail  (Ala.),  p.  718,  vol.  40  (17  R  R  R). 

Injury  to  servant  resulted  from  the  master  not  having  employed 
a  sufficient  number  of  hands  for  the  work.  Alabama  Great 
Southern  R.  Co.  v.  Vail  (Ala.),  p.  718,  vol.  40  (17  R  R  R). 

Insufficiency  of  evidence  of  Negligence  in  failing  to  provide 
sufficient  help  on  switching  train,  and  in  providing  a  yard 
crew  incapacitated  from  overwork,  in  action  for  injuries  sus- 
tained by  fireman  in  a  collision.  Rosney  v.  Erie  R.  Co.  (C.  C. 
A.),  p.  751.  vol.  39  (16  R  R  R). 

Master  not  liable  for  injury  to  his  blacksmith  on  account  of 
foreman  hiring  an  inefficient  striker,  as  the  foreman  was  not 
bound  to  anticipate  that  such  striker  would  attempt  to  do 
that  in  which  he  was  not  skilled.  Hilton  v.  Fitchburg  R.  R. 
(N.  H.),  p.  757,  vol.  39  (16  R  R  R). 

Master's  duties  to  a  servant  as  to  employing  other  servanits  and 
retaining  none  but  suitable  servants.  Hilton  v.  Fitchfiurg  R. 
R.  (N.  H.).  p.  757,  vol.  39  (16  R  R  R). 

Neglect  of  superintendent  of  servant  to  warn  him  of  approach 
of  train.  Dunphy  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  862, 
vol.  43  (20  R  R  R). 

Negligence,  insufficiency  of  evidence  where  employee  fell  from 
hand  car.  when  brakes  were  applied  by  fellow  servant,  sud- 
denly, and  without  authority.  Western  Ry.  of  Alabama  v. 
Arnctt  (Ala.),  p.  132,  vol.  32  (9  R  R  R). 

Negligence  of  both  fellow  servant  and  master,  liability.  Penn- 
sylvania R.  Co.  V.  Jones  (C.  C.  A.),  p.  Ill,  vol.  32  (9  R  R  R). 

Negligence  of  injured  employee's  helpers,  while  engaged  in  trans- 
fcrrigg  coal  from  car  to  tender,  was  question  for  jury.  Fitz- 
gerald V.  Southern  Ry.  Co.  (N.  Car.),  p.  368,  vol.  43  (20  R  R  R). 

Negligence  of  superior  servant.  Cincinnati,  etc.,  Ry.  Co.  v.  Cook 
(Ky.),  p.  321,  vol.  25    (2  R  R  R). 
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NeKlijfence  of  vice  principal  and  fellow  servant  conirurrinR.  Sl 
Louis,  etc.,  R.  Co.  v.  Robertson  (Ark.),  p.  78,  vol.  42  (19 
R  R  R). 

Nopassiprnable  duties,  instruction.  Dolan  v.  Sierra  Ry.  Co.  of 
California  (Cal.),  p.  875,  vol.  25  (2  R  R  R). 

Nonassignable  duties,  providing  and  maintaining  appliances. 
Meehan  v.  Great  Northern  Ry.  Co.  (N.  Dak.),  p.  34,  vol.  41  (18 
R  R  R). 

Nonassignable  duties,  providing  and  maintaininjf  safe  machinery 
and  appliances.  Wood  v.  Rio  Grande  Western  Ry.  Co.  (Utah), 
p.  20,  vol.  41  (18  R  R  R). 

Nonassij?nable  duties,  safety  of  foreign  machinery  and  appliances 
to  be  used  by  master's  employees.  Wood  ^.  Rio  Grande  West- 
ern Ry.  Co,  (Utah),  p.  20,  vol.  41  (18  R  R  R). 

Rev.  St.  of  Mo.  1899,  §  2873,  providing  that  every  railroad  cor- 
poration in  the  state  shall  be  liable  for  all  damages  sustained 
by  any  servant  "while  engaged  in  the  work  of  operating  its 
railroad  by  reason  of  the  negligence  of  any  other  agent  or 
•  servant  thereof,"  is  not  unconstitutional,  as  subjecting  railroad 
companies  to  a  liability  not  imposed  on  other  persons  or  com- 
panies under  similar  conditions.  Callahan  v,  St.  Louis,  etc, 
Ry.  Co.  (Mo.),  p.  293,  vol.  29  (6  R  R  R). 

Train  dispatcher  may  rely  on  local  telegraph  operators  state- 
ments relative  to  the  location  of  trains.  Northern  Pac.  Ry. 
Co.  V.  Dixon  (C.  C.  A.),  p.  242,  vol.  43  (20  R  R  R). 

Under  laws  of  Virginia  employee  charged  with  duty  of  main- 
taining safe  railroad  bed  a  vice  principal.  Louisville  &  N.  R. 
Co.  V.  Pointer  (Ky.),  p.  181,  vol.  28  (5  R  R  R). 

Where  death  of  railroad  section  hand  was  due  to  attempt  to  obey 
improper  order  of.  foreman,  his  administrator  might  recover: 
the  foreman  not  being  a  fellow  servant  with  regard  to  exercise 
of  his  power  to  command.  Illinois  Cent.  R.  Co.  v.  Atwell  (III), 
p.  317,  vol.  29  (6  R  R  R). 

Foreign  Cars. 

Duty  to  inspect  foreign  cars,  but  not  bound  to  warn  employees 
of   obvious    differences   in   construction.      Woods    v.    Northern 
Pac.  Ry.  Co.  (Wash.),  p.  365,  vol.  38  (15  R  R  R). 
Foreign  car,   not  liable   for  injury  to   brakeman   from   defective 
grab  iton  on  roof  of.     Anderson  v.  Erie  R.  Co.  (N.  J.),  p.  19, 
vol.  31  (8  R  R  R). 
Presumption  that  they  are  received  by  defendant,  as  a  common 
carrier,  for  transportation.     Anderson  v.  Erie  R.   Co.    (N.  J.), 
p.  19,  vol.  31  (8  R  R  R). 
Germane  amendment  to  petition,  in  action  for  injury  to  fireman  by 
reason  of  locomotive  running  into  obstruction,  under  statutes  of 
Virginia.     Louisville  &  N.  R.  Co.  v.   Pointer   (Ky.),  p.   181.  vol. 
28  (5  R  R  R). 
Harmless  error  in   assuming  in   instruction  that  person  to  whom 
injured  motorman  complained  of  defective  brake  had  authority 
to  order  a  change  of  cars.     Cole  v.  St.  Louis  Transit  Co.  (Mo.), 
p.  683,  vol.  40  (17  R  R  R). 
In  action  against  master  for  the  death  of  servant,  it  was  error  to 
instruct  that,  if  deceased  was  guilty  of  negligence,  plaintiff  could 
not   recover,  unless   defendant  was   so  willfully  negligent  as  to 
show  an  utter  disregard  for  the  life  of  deceased,   and  that  the 
negligence  of  deceased  was  but  slight  as  compared  with  that  of 
defendant.     Denver  &  R.  G.  Co.  v,  Maydole  (Colo.),  p.  762,  vol. 
39  (16  R  R  R). 
In   action    by   brakeman,    for   personal    injuries    sustained   by  him 
while  on  top  of  a  car,  an  instruction  was  erroneous,  in  that  the 
jury,  under  it,  might  have  found  that  the  condition  of  the  cars 
was  unsafe  as  to  others  than  plaintiff,  and  yet  have  returned  a 
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verdict  against  defendant.     St.   Louis   Southwestern   Ry.   Co.   v. 
Pope  (Tex.),  p.  736,  vol.  39  (16  R  R  R). 

In  action  for  death  of  car  inspector,  it  appeared  that  company  was 
not  Ruilty  of  actionable  negligence  in  failing  to  give  further  no- 
tice of  the  crippled  car,  which  had  been  placed  in  train,  than  that 
given  by  placing  repair  shop  card  on  the  car.  Shuster  v.  Phila- 
delphia, B.  &  W.  R.  Co.  (N.  J.),  p.  6,  vol.  42  (19  R  R  R). 

In  action  for  death  of  employee,  complaint  need  not  allege  that  a 
certain  act  oc  line  of  conduct  was  a  duty  imposed  on  defendant 
by  law.  Chicago,  I.  &  h.  Ry.  Co.  v.  Barnes  (Ind.),  p.  531,  vol. 
37  (14  R  R  R). 

In  action  for  death  of  engineer  from  defective  roadbed,  where  de- 
fendant pleaded  to  the  general  issue  to  the  complaint  charging 
negligence,  and  also  pleaded  that  the  injury  was  the  result  of 
mere  negligence,  a  demurrer  to  latter  plea  was  properly  sus- 
tained, as 'the  fact  stated  therein  was  provable  under  the  general 
issue.    Western  Ry.  v,  Russell  (Ala.)i  p.  225,  vol.  43  (20  R  R  R). 

In  action  for  injuries  to  brakeman,  sustained  while  attempting  to 
board  tender  of  engine  approaching  him  at  night,  evidence  held  in- 
sufficient to  entitle  plaintiff  to  recover  on  theory  that  man  in  charge 
of  engine  was  negligent  in  failing  to  stop  same  after  he  discov- 
ered plaintiffs  danger.  Wise  Terminal  Co.  v,  McCormick  (Va.), 
p.  23,  vol.  42  (19  R  R  R). 

In  action  for  injuries  to  car  repairer,  injured  by  escape  of  car  from 
switch  track,  evidence  warranted  a  finding  that  brake  on  the 
car  had  not  been  set  when  car  was  set  out.  Smith  v.  Fordyce 
(Mo.),  p.  378,  vol.  39  (16  R  R  R). 

In  action  for  injuries  to  engineer,  where  the  negligence  alleged  was 
that  of  the  master  and  the  conductor,  there  could  be  no  recovery 
on  proof  of  the  negligence  of  servants  other  than  the  conductor. 
Richey  v.  Southern  Ry.  Co.  (S.  Car.),  p.  526,  vol.  37  (14  R  R  R). 

In  action  for  injuries  to  fireman,  thrown  from  his  car  by  impact  in 
coupling  cars,  evidence  was  sufficient  to  sustain  verdict  for  plain- 
tiff. Virginia  &  S.  W.  Ry.  Co.  v.  Bailey  (Va.),  p.  795,  vol.  38 
(15  R  R  R). 

In  action  for  injury  to  brakeman,  a  charge  oh  the  issue  of  defend- 
ant's negligence  was  not  erroneous  because  it  failed,  in  stating 
the  conditions  of  defendant's  liability,  to  take  into  consideration 
the  questions  of  assumption  of  risk,  contributory  negligence,  and 
a  violation  of  the  railroad's  rules.  Mumford  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (Iowa),  p.  431,  vol.  43  (20  R  R  R). 

In  action  for  injury  to  brakeman,  which  resulted  from  the  ignition 
of  a  trestle,  an  instruction  that  it  was  the  duty  of  the  railroad  to 
use  ordinary  care  to  keep  its  right  of  way  free  from  combustible 
matter  which  would  be  "liable"  to  take  fire  was  erroneous,  be- 
cause of  possibility  of  the  word  "liable"  b^ing  construed  to  mean 
within  the  range  of  possibility.  Root  v.  Ka;isas  City  Southern 
Ry.  Co.  (Mo.),  p.  171,  vol.  43  (20  R  R  R). 

In  action  for  injury  to  car  repairer,  based  on  negligence  in  not 
properly  securing  car  on  switch  track,  which  led  to  a  mine,  so 
as  to  prevent  the  car  from  running  down  onto  main  track,  though 
evidence  showed  that  employees  of  the  mine  removed  the  blocks 
which  held  the  car  in  place,  there  was  no  failure  of  proof 
because  of  the  fact  that  there  was  no  allegation  in  petition  as  to 
the  moving  of  the  car  by  the  mining  crew.  Smith  v.  Fordyce 
(Mo.),  p.  378.  vol.  39  (16  R  R  R). 

Incompetency  of  conductor,  insufficiency  of  evidence  in  action  for 
injury  to  motorman.  McLeod  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  p.  715,  vol.  37  (14  R  R  R). 

Indiana  statute  providing  for  monthly  payment  of  wages  in  absence 
of  written  contract  must  be  strictly  construed.  Chicago  &  S.  E. 
Ry.  Co.  V.  Glover  (Ind.),  p.  376,  vol.  26  (3  R  R  R). 

Injury  to  electric  lineman  from  recoil  of  cable,   rule   that  where 
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dansrer  is  obvious  master  is  not  bound  to  instruct  servant,  was 
applicable.  Meehan  v.  Holyoke  St.  Ry.  Co.  (Mass.),  p.  331,  vol. 
37  (14  R  R  R). 

Injury  to  engine  hostler  struck  by  enfj:ine  after  falling?  into  insuffi- 
ciently covered  steam  box,  liability  of  master  as  affected  by  fact 
that  the  hostler  had  exchansred  duties  with  a  yard  watchman 
whom  he  found  in  possession  of  his  engine,  and  who  knew  of  the 
existence  of  such  trench,  but  of  which  the  hostler  was  ijsrnorant 
Baltimore  &  O.  R.  Co.  v.  Doty  (C.  C.  A.),  p.  753,  vol.  40  (17 
R  R  R). 

Injury  to  locomotive  enjjrineer  from  running;  mail  car  in  switch 
yard  without  signals,  complaint  defective  for  failing  to  show 
that  it  was  master's  duty  to  anticipate  the  occurrence,  Pitts- 
burg, C.  C.  &  St.  L.  Ry.  Co.  v.  Lightheiser  (Ind.),  p.  176,  vol.  41 
(18  R  R  R). 

Injury  to  sectionman  running  hand  car  at  dangerous  rate  of  speed 
sufficiency  of  evidence.  Haworth  v.  Kansas  City  Southern  Ry. 
Co.  (St.  L.),  p.  235,  vol.  26  (3  R  R  R). 

Injury  to  street  car  conductpr  from  the  giving  way  of  a  handhold, 
question  for  jury  whether  the  injury  occurred  to  the  handhold 
before  he  was  assigned  to  the  car,  or  after  he  was  placed  in 
charge  of  it.  Crawford  v.  United  R.  &  Elec.  Co.  of  Baltimore 
(Md.),  p.  527,  vol.  40  (17  R  R  R). 

Inspection  of  car,  instruction  to  find  for  defendant  if  the  duty  of 
inspection  was  performed  with  reasonable  care  before  plaintiff 
was  injured  was  not  warranted  by  evidence.  Wood  zk  Rio  Grande 
Western  Ry.  Co.  (Utah),  p.  20,  vol.  41  (18  R  R  R). 

Instruction  as  to  care  due  employee  on  track  after  discovery  of 
peril.     St.  Louis,  S.  W.  Ry.  Co.  v.  Jacobson  (Tex.),  p.  301,  vol. 

25  (2  R  R  R). 

Instruction  as  to  negligence  erroneous  for  assuming  that  plaintiff 
was  in  a  perilous  position,  in  action  for  injury  to  servant  caused 
by  propelling  locomotive  against  car  in  which  he  was  ridine. 
St.  Louis,  S.  W.  Ry.  Co.  of  Texas  v.  Sibley  (Tex.),  p.  292,  vol. 

26  (3  R  R  R). 

Instruction,  in  action  for  injury  to  brakeman  in  a  collision,  erro- 
neous for  assuming  that  train  became  separated,  and  that  colli- 
sion afterwards  occurred.  Bumgardner  zk  Southern  Ry.  Co.  (X. 
Car.),  p.  443,  vol.  31  (8  R  R  R). 

Insufficiency  of  allegation  of  defendant's  negligence  in  causing  death 
of  brakeman.  killed  while  between  cars.  Alabama  Great  South- 
ern R.  Co.  V.  Brooks  (Ala.),  p.  375,  vol.  29  (6  R  R  R>. 

Insufficiency  of  evidence  of  negligence  on  part  of  switching  crew 
where  engineer  of  front  train  was  killed  while  between  cars. 
Dillon  V.  Iowa  Cent.  Ry.  Co.  (Iowa),  p.  336,  vol.  29  (6  R  R  R). 

Insufficiency  of  evidence  of  negligence  where  section  hand  was 
struck  in  eye  bv  something  while  train  was  passing.  Duree  r. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa),  p.  369.  voL  29  (6  R  R  RV 

Insufficiency  of  evidence  that  substitution  of  "stub  pilot"  for  lon^ 
pilot  was  proximate  cause  of  overturning  of  engine  and  fireman's 
death.  Briggs  v.  Chicago  &  N.  W.  Ry.  Co.  (C.  C.  A.),  p.  320, 
vol.  33  (10  R  R  R). 

It  appearing  that  the  fireman  was  operating  the  engine  under  the 
signals  of  decedent,  the  brakeman,  an  instruction,  that  if  defend- 
ant's servants  in  charge  of  its  engine  and  train  were  negligent, 
yet,  if  deceased  was  guilty  of  contributorv  negligence,  to  find  for 
defendant,  was  objectionable  because  allowing  recoverv  if  the 
brakeman  of  defendant  was  negligent.  Louisville  &  N.  R.  Co.  v. 
Sullivan's  adm'r  (Ky.),  p.  131,  vol.  34  (11  R  R  R). 

Joinder. 

In  action  by  fireman  for  injuries  sustained  in  collision,  division 
superintendent    and    division    train    dispatcher    were    properly 
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joined  as  parties  with  the  railroad  company.  Howe  v.  North- 
ern Pac.  Ry.  Co.  (Wash.),  p.  624,  vol.  28  (5  R  R  R). 
Joinder  of  company  and  nefgligent  conductor  as  defendants  m 
action  for  injuries  to  brakeman.  Morrison  v'.  Northern  Pac. 
Ry.  Co.  (Wash.),  p.  233,  vol.  .33  (10  R  R  R). 
Joinder  of  master  and  servant  in  action  for  death  resulting  from 
negligence  of  servant.  Cincinnati,  etc.,  Ry.  Co.  v.  Cook  (Ky.>, 
p.  321,  vol.  25  (2  R  R  R).  ... 

Joint  and  several  negligence  alleged,  where,  in  action  for  ai tunes 
to    servant,    complaint    alleged    negligence    of    the    master    in 
furnishing  appliances  and  negligence  in   the  servants  in  using 
them.     Carson  v.  Southern  Ry.  Co.   (S.  Car.),  p.  337,   vol.  35 
(12  R  R  R). 
Negligent   engineer  and  his  company  jointly  liable   where   mail 
clerk  is  injured;  and  may  be  sued  jointly  or  severally.     Illinois 
Cent.  R.  Co.  v.  Houchins  (Ky.),  p.  850,  vol.  41  (18  R  R  R). 
Not  error  to  refuse  to  remove  case  to  federal  court  on  motion 
by  remaininjf  defendant  where,  in  action  against  non-resident 
railroad  and  two  of  his  resident  employees,  the  resident   de- 
fendants were  dismissed  on  their  own  motion  in  opposition  to 
plaintiff's  contention.    Howe  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
p.  624,  vol.  28  (5  R  R  R). 
Removal   of   cause  where   nonresident  and   resident  servant   are 
properly  joined.     Cincinnati,   etc.,   Ry.   Co.  v.   Cook    (Ky.),  p. 
321,  vol.  25  (2  R  R  R). 
Where    complaint    shows    that    negligence    of   railroad    is    based 
solely  on  alleged  negligence  of  its  servant,  verdict  for  servant, 
in  joint  action  against  both,   exonerates   railroad.     Stevick  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  p.  318,  vol.  40  (17  R  R  R). 
Where  master  and  servants  are  joined  as  defendants,  in  action 
for  tort,  judgment  found  against  master  alone  should  not  be 
set  aside,  where  tort  alleged  is  joint  and  several.     Carson  v. 
Southern  Ry.  Co.  (S.  Car.),  p.  958,  vol.  30  (7  R  R  R). 
Where   nonresident  corporation   and  resident  servant   are   prop- 
erly joined.     Cincinnati,  etc.,  Ry.   Co.  v.  Cook   (Ky.),  p.  321, 
vol.  25  (2  R  R  R). 
Joint  and  several  liability  for  willful  tort  of  servant.     Gardner  v. 

Southern  Ry.  Co.  (S.  Car.),  p.  958,  vol.  30  (7  R  R  R). 
Jurisdiction  of  action  for  injuries  from  running  train  over  defective 
track.    Culpepper  v.  Arkansas  Southern  R.  Co.  (La.),  p.  61,  vol. 
32  (9  R  R  R). 
Jurisdiction  of  federal  court  sitting  in  .Ohio  of  action  against  rail- 
road, a  citizen  of  Maryland,  for  injures  to  its  servant,  a  citizen  of 
Ohio,  sufficiency  of  petition,  without  allegation  that  either  party 
resided  in  the  district  where  suit  was  brought.     Baltimore  &  O'.- 
R.  Co.  V.  Dotv  (C.  C.  A.),  p.  753,  vol.  40  (17  R  R  R). 
Jury  was   authorized    in    finding    that    sectionhand    was    injured 
through  the  negligence  of  his  foreman,  while  attempting  to  obey 
the  latter's  order  to  assist  in  throwing  heavy   rails   from  hand 
car  when  train  was  approaching.     Hicks   v.   Southern  Pac.   Co. 
(Utah),  p.  332,  vol.  35  (12  R  R  R). 
Killing  of  car  coupler,  time  when  and  manner  in  which  accident 
happened,  through  alleged  negligence  in  starting  a  train,  was  a 
question  for  jury.     McHugh  v,  Manhattan  Ry.  Co.   (N.  Y.),  p. 
349.  vol.  40  (17  R  R  R). 
Knowledge  of  servant  communicated  to  master  binding  on  latter. 

Hicks  V.  Southern  Ry.  Co.  (S.  Car.),  p.  540,  vol.  27  (4  R  R  R). 
Laborer's  liens  on  railroad  aid  taxes  under  Iowa  Code  not  assign- 
able.    Kent  V.  Muscatine,  N.  &  S.  Ry.  Co.  (Iowa),  p.  100,  vol. 
27  (4  R  R  R). 
"Last  clear  chance"  doctrine  was  not  applicable  where  brakeman 
was  killed  by  reason  of  another  train  running  into  a  switch  and 

ID-40 
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afi^ainst  the  train  which  he  had  entered,  in  violation  of  his  duty 
and  after  he  had  neRlifi:ently  failed  to  lock  the  switch.     Holland 
V.  Seaboard  Air  Line   Ry.   Co.    (N.   Car.),   p.  787,   vol.  38    (15   R 
R  R). 
Lex  loci  pfoverns   rijrhts  under  contract  of  employment.     Daniels 

V.  Boston  &  M.  R.  Co.  (Mass.),  p.  549,  vol.  32  (9  R  R  R). 
Lex  loci,  in  action  for  injury  to  employee.     Illinois  Cent.   R.  Co. 

V.  Jordan  (Ky.),  p.  728,  vol.  34  (11  R  R  R). 
Lex  loci,  where  contract  of  employment  was  made,  work  done,  and 
accident  occurred  in  same  state.     Fogarty  v.  St.   Louis  Transfer 
Co.  (Mo.),  p.  578,  vol.  34  (11  R  R  R). 
Liability  for  death  of  brakeman  caused  by  overloading  cars.     Louis- 
ville, H.  &  St.  L.  Ry.  Co.  v.  Chandler  (Ky.),  p.  365,  voL  29  (6 
R  R  R). 
Liability    for    death    of   brakeman,   killed    by    log  projecting   from 
loaded  car,  depended  upon  whether  master  was  chargeable  with 
notice  of  the  condition  of  the  load.    Roche  v.  Denver  &  R.  G.  R. 
Co.   (Colo.),  p.  955,  vol.  31  (8  R  R  R). 
Liability  for  death  of  engineer  caused  by  boiler  explosion.     Illinois 

Cent.  R.  Co.  v.  Prickett  (111.),  p.  139,  vol.  36  (13  R  R  R). 
Liability  for  injury  to  hand  caused  by  negligence  of  foreman  in  de- 
taching brace  from  building  by  rope.     Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Walden  (Tex.),  p.  294,  vol.  25  (2  R  R  R). 
Liability  for  injury  to  servant  resulting  from  negligence  in  fasten- 
ing derrick  chain,  in  removing  wreck.     Reed  v.   Missouri,  K.  & 
T.  Ry.  Co.  (Mo.),  p.  262,  vol.  26  (3  R  R  R). 
Liability  for  injury  to  servant,  who  was  being  instructed  how  .to 
couple  cars,  as  affected  by  mere  fact  that  his  instructor  was  also 
a  young  employee.     McMillan  v.  Grand  Trunk  Ry.   Co.    (C.  C. 
A.),  p.  712,  vol.  35  (12  R  R  R). 
Liability  for  injury  to  trainman  as  affected  by  speed  at  which  train 
was  run.     Martin  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  p.  361, 
vol.  28  (5  R  R  R). 
Liability    for   negligence   of   employee   in    running   against    person 
standing  near  depot.    Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Ed- 
wards (Tex.),  p.  430,  vol.  25  (2  R  R  R). 
Liability  for  negligence  of  employee  running  car  for  his   private 
use  causing  injury  to  employee  in  a  collision  between  hand  car 
and    other    vehicle.      International    &    G.    N.    R.    Ca   v.    Branch 
(Tex.),  p.  230,  vol.  26  (3  R  R  R). 
Liability  for  running  train  against  section  foreman  did  not  depend 
upon  willfulness,  wantonness,  or  recklessness.     Hinzeman  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  p.  178,  vol.  36  (13  R  R  R). 
Liability  of  master  for  death  of  engineer  in  a  collision  resulting 
from  escape  of  cars  from  a  siding,  by  reason  of  violent  storm, 
instruction.    Jones  v,  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol. 
33  (10  R  R  R). 
Liability  of  railroad  owning  pier  for  injury  to  workman  unloading 
defective  vessel  of  another  company.     Vartanian  v.  New  Yorlg 
etc.,  R.  Co.  (R.  I.),  p.  380,  vol.  33  (10  R  R  R). 
Liability  question  for  jury  where  brakeman  was  injured  in  attempt- 
ing to  jump  uoon  pilot  of  moving  engine,  where  there  was  evi- 
dence tending  to  show  that  stirrup  was  defective;   that  the  act 
was   in   the   proper   discharge   of  his   duties;   and  that   the    only 
company  rule  on  the   subject  merely  warned  employees  not  to 
jump  on  or  off  engines  running  at  a  high  rate  of  speed.     Choc- 
taw, etc.,  R.  Co.  V.  Tennessee  (U.  S.),  p.  223,  vol.  33  (10  R  R  R). 
Locomotive  engineer  struck  by  mail   car  running  in  switch   yard 
without  signals,  sufficiency  of  complaint.     Pittsburg,  C.  C.  &  St. 
L.  Ry.  Co.  V.  Lightheiser  (Ind.),  p.  176.  vol.  41  (18  R  R  R). 
Lookouts,  care  due  employees  when  master  is  operating  cars  with- 
in its  yards.     Lewis  v.  Vicksburg,  S.  &  P.  Ry.  Co.  (La.),  p.  714 
vol.  40  (17  R  R  R). 
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Lookouts,  duty,  to  maintain  on  cars  being  operated  within  com- 
pany's yard,  for  the  orotection  of  employees.  Lewis  v.  Vicks- 
burjf,  S.  &  P.  Ry.  Co.  (La.),  p.  714,  vol.  40  (17  R  R  R). 

Master  liable  for  injury  caused  by  concurring  negligence  of  him- 
self and  third  party.  Choctaw,  O.  &  G.  R.  Co.  v.  Holloway  (C. 
C.  A.),  p.  75.  vol.  27  (4  R  R  R). 

Master  not  chargeable  with  notice  that  a  baggage  master  in  a  car 
with  two  doors  on  the  side  would  leave  the  car,  and  go  down 
upon  the  lower  steps  for  the  purpose  of  throwing  off  a  telegraph 
message.  McTaggart  v.  Maine  Cent,  R.  Co.  (Me.),  p.  240,  vol. 
42  (19  R  R  R). 

Master  not  liable  as  an  insurer  against  dangers  ordinarily  incident 
to  the  operation  of,  locomtive  boilers,  proper  modification  of  in- 
struction in  action  for  death  of  engineer  resulting  from  an  .ex- 
plosion. Illinois  Cent.  R.  Co.  v.  PricWtt  (111.),  p.  139,  vol.  36 
(13  R  R  R). 

Medical  attendance,  conductor  was  without  authority  to  make  rail- 
road responsible  for  care  and  maintenance  of  sick  employee 
where  no  emergency  existed.  Hunt  v.  Illinois  Cent.  R.  Co.  (Ind.), 
p.  607,  vol.  36  (13  R  R  R). 

Merc  proof  that  injury  to  employee  was  preventable  by  a  different 
course  of  conduct  not  proof  of  negligence.  Hill  v.  Boston  & 
M.  R.  R.  (N.  H.),  p.  385,  vol.  34  (11  R  R  R). 

Minors,  railroad  not  at  fault  in  employing  as  a  brakeman  an  in- 
telligent young  man  of  19,  who  has  appearance  of  being  22  or 
25  years  of  age,  in  the  absence  of  any  objection  from  his  parents 
or  tutor.  Moore  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (La.),  p.  370, 
vol.  39  (16  R  R  R). 

Necessity  of  designating  negligent  employee,  in  action  for  injury 
to  another  employee.  Atchison,  etc.,  Ry.  Co.  v.  Davis  (Kan.), 
p.  354,  vol.  38  (15  R  R  R). 

Necessity  of  servant  claiming  laborer's  lien  on  railroad  aid  taxes 
under  Iowa  Code.  Kent  v.  Muscatine,  N.  &  S.  Ry.  Co.  (Iowa), 
p.  100,  vol.  27  (4  R  R  R). 

Neglect  by  master  of  some  duty  owing  to  injured  servant  must  be 
shown  to  have  been  the  proximate  cause  of  the  injury.  Norfolk 
&  W.  Ry.  Co.  V.  Gesswine  (C.  C.  A.),  p.  553,  vol.  43  (20  R  R  R). 

Negligence,  sufficiency  of  evidence.  Cogdell  v.  Southern  Ry.  Co. 
(N.  Car.),  p.  39,  vol.  27  (4  R  R  R). 

Negligence,  application  of  rule  for  protection  of  passengers,  where 
employee  was  injured  by  explosion  of  torpedo  placed  on  track 
at  station.  Illinois  Cent.  R.  Co.  v.  Burton  (Ky.),  p.  794,  vol.  36 
(13  R  R  R). 

Negligence  for  locomotive  engineer  to  suddenly  stop  train  when 
brakeman  was  passing  along  the  roofs  of  cars.  St.  Louis  South- 
western Ry.  Co.  V.  Pope  (Tex.),  p.  736,  vol.  39  (16  R  R  R). 

Negligence  in  detaching  tender  ^from  engine  where  fireman  was 
injured  while  cleaning  engine  'in  round  house,  by  fall  into  pit. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Quay  (Tex.),  p.  349,  vol.  24 
(1  R  R  R). 

Negligence  in  failing  to  give  a  train  in  advance  special  warning 
orders  of  a  train  following,  which  was  dangerously  made  up,  is 
not  shown  where  it  is  not  proved  to  have  been  the  company's 
duty  to  notify  such  trains;  and  the  dangerous  make  up  was  not 
known  by  it.  Driver's  adm'r  v.  Southern  Ry.  Co.  (Va.),  p.  11, 
vol.  41  (18  R  R  R). 

Negligence  in  failing  to  warn  fireman  of  an  obstructing  car  was  a 
question  for  jury.  Crane  v.  Chicago,  etc.,  R.  Co.  (Iowa),  p.  842, 
vol.  37  (14  R  R  R). 

Negligence  in  furnishing  defective  coupler  and  negligence  in  kick- 
ing cars  while  employee  was  coupling  them  pleaded  as  two  causes 
of  accident.  Voelker  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa), 
p.  509,  vol.  27  (4  R  R  R). 
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NeRliRcnce  in  operating  enj^^ine  on  switch  track.  Jensen  v.  Omaha 
&  St.  L.  R.  Co.  (Iowa),  p.  46,  vol.  27  (4  R  R  R). 

NeRligence  in  running:  train  af^ainst  section  hand,  insufficiency  of 
evidence.  Helm  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  324,  vol.  3S 
(15  R  R  R). 

NegliRence,  instruction  erroneous  for  using  word  "full*'  in  qualify- 
ing knowledge  of  danger.  Pledger  v.  Texas  Cent.  Ry.  Co.  (Tex.), 
p.  64,  vol.  27  (4  R  R  R). 

Negligence  of  engineer  after  discovery  of  decedent's  peril,  errone- 
ous instruction.  Louisville  &  N.  R.  Co.  v.  Banks  (Ala.),  p.  359, 
vol.  25  (2  R  R  R). 

Negligence  of  engineer  in  backing  train  while  brakeman  was  coup- 
ling cars.  Cincinnati,  etc.,  Ry.  Co.  v.  Cook  (Ky.),  p.  321,  vol.  25 
(2  R  R  R). 

Negligence  of  engineer  was  a  question  for  the  jury  in  action  for 
death  of  employee  killed  on  track.  Louisville  &  N.  R.  Co.  r. 
Banks  (Ala.),  p.  359,  vol.  25  (2  R  R  R). 

Negligence  of  engineer  was  not  imputable  to  conductor  of  freij^ht 
train  killed  in  a  collision,  at  point  where  he  was  unable  to  con- 
trol former's  action  by  signals.  St.  Louis  &  S.  F.  R.  Co.  v.  Mc- 
Fall  (Ark.),  p.  243,  vol.  39  (16  R  R  R). 

Negligence  of  foreman,  in  failing  to  see  that  track  is  clear  for  ap- 
proaching train,  a  question  for  jury,  in  action  for  injury  to  em- 
ployee struck  by  flying  object.  Texas  &  Pacific  Ry.  (Jo.  v.  Carlin 
(U.  S.).  p.  627,  vol.  31  (8  R  R  R). 

Negligence  of  foreman  in  ordering  another  employee  to  lower  a 
heavy  timber  into  trench.  Chesapeake  &  O.  Ry.  Co.  v.  Board 
(Ky.),  p.  701,  vol.  33   (10  R  R  R). 

Negligence  of  motorman  in  executing  car  starting  order  without 
looking  to  see  conductor's  position,  and  in  leaving  apparatus 
without  closing  current,  and  thereby  injuring  conductor.  Sams 
V.  St.  Louis  &  M.  R.  Co.  (Mo.),  p.  396,  vol.  31  (8  R  R  R). 

Negligence  of  substitute  brakeman  in  setting  switch  was  proximate 
cause  of  injury  to  employer.  Setterstrom  v,  Brainerd  &  K.  M. 
Ry.  Co.  (Minn.),  p.  500,  vol.  31  (8  R  R  R). 

Negligence  of  train  dispatcher  causing  injury  to  engineer,  suffi- 
ciency of  evidence.  Santa  Fe  Pac.  R.  Co.  v.  Holes  (C.  C,  A.), 
p.  248,  vol.  39  (16  R  R  Jt). 

Negligence,  ordering  brakeman  to  board  moving  car.  Weed  *■ 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Neb.),  p.  797,  vol  36  (13  R 
R  R). 

Negligence  per  se  of  master  where  engineer  and  fireman  ascend- 
ing mountain  are  killed  by  descending  train  crashing  into  theirs. 
Price  V.  Lehigh  Val.  R.  Co.  (Pa.),  p.  319,  vol.  25  (2  R  R  R); 
Yoxheimer  v.  Lehigh  Val.  R.  Co.  (Pa.),  p.  319,  vol.  25  (2  R  R  R). 

Negligence,  pleading  and  proof  where  employee  was  injured  on 
track.  Dickson  v.  St.  Louis  &  K.  R.  Co.  (Mo.),  p.  515,  vol.  25  (2 
R  R  R). 

Negligence,   question   for   jury.     Boyd  v.   Seaboard   Air   Line  Ry- 


Co.  (S.  Car.),  p.  123,  vol.  32    (9  R  R  R);  Galveston,  H.  &  S.  A- 
\  Co.  V.  Quay  (Tex.),  p.  349,  vol.  24  (1  R  R  R);  Illinois  Cent. 
R.  Co.  V.  Elliott  (Ky.),  p.  145,  vol.  39  (16  R  R  R). 


Negligence,  question  for  jury  in  action  for  death  of  brakeman  in 
a  derailment.  Chicago  &  A.  Ry.  Co.  v.  Eaton  (111.),  p.  353,  v< 
24  (1  R  R  R). 

Negligence  question  for  jury  in  action  for  death  of  fireman  from 
boiler  explosion.  Marsh  v.  Lehigh  Valley  R.  Co.  (Pa.),  p.  545, 
vol.  32  (9  R  R  R). 

Negligence  question  for  jury  where  brakeman  was  killed  by  log 
projecting  from  loaded  car,  which  had  been  inspected  by  con- 
ductor. Roche  V.  Denver  &  R.  G.  R.  Co.  (Colo.),  p.  955,  vol. 
31  (8  R  R  R). 

Negligence,  question  for  jury  where  employee  working  under  en- 
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gine  was  killed  by  reason  of  another  engine  being  run  against 
it.  Morbey  v.  Chicago  N.  W.  Ry*  Co.  (Iowa),  p.  371,  vol.  24 
(1   R  R   R). 

Negligence  question  for  jury  where  fireman 'on  freight  train  was 
injured  in  collision  due  to  failure  of  engineer  of  other  train  to 
remain  at  station  as  ordered.  Southern  Pac.  Co.  v.  Huntsman 
(C.  C.  A.),  p.  203,  vol.  28  (5  R  R  R). 

Negligence,  question  for  jury  where  hand  transferring  freight  was 
injured  by  reason  of  command  of  foreman  not  to  adjust  **brow" 
used  in  such  operation.  Murphy  v.  New  York,  etc.,  R.  Co. 
(Mass.),  p.  346,  vol.  37  (14  R  R  R). 

Negligence,  question  for  jury  where  section  hand  was  struck  by 
engme  while  at  work  between  rails.  Indiana,  I.  &  I.  R.  Co.  v. 
Otstot  (111.),  p.  149,  vol.  37  (14  R  R  R). 

Negligence,  sufficiency  of  complaint  in  action  for  injury  to  sec- 
tionmen,  caused  by  fireman  throwing  out  waste  matter.  Swartz 
V.  Great  Northern  Ry.  Co.  (Minn.),  p.  790,  vol.  38  (15  R  R  R). 

No  duty  to  warn  experienced  employee  of  danger  of  being  struck 
by  car  in  crowded  yard.  Bence  v.  New  York,  N.  H.  £  H.  R. 
R.  (Mass.),  p.  295,  vol.  26  (3  R  R  R). 

Nonsuit,    in   action   for  injury  to   employee  loading  car,   resulting 
.  from  fall  of  portion  of  load.    Schultz  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wis.),  p.  343,  vol.  29  (6  R  R  R). 

Nonsuit  properly  refused,  in  action  for  death  of  employee.  Scott 
V.  Seaboard  Air  Line  Ry.  Co.  (S.  Car.),  p.  148,  vol.  32  (9  R  R  R). 

Nonsuit  where  no  nesrliKence  with  respect  to  the  train  inflicting 
injury  was  alleged.  Land  v.  Southern  Ry.  (S.  Car.),  p.  155, 
vol.  32  (9  R  R  R). 

Not  error  for  court  to  say  reasonable  care  instead  of  ordinary 
care,  in  instructing  as  to  degree  of  care  required  of  master. 
Louisville  &  N.  R.  Co.  v.  Pointer  (Ky.),  p.  181,  vol.  28  (5  R  R  R). 

Notice  of  dangers  along  track  was  oot  notice  as  to  piles  of  ma- 
terial. Bradburn  v.  Wabash  R.  Co.  (Mich.),  p.  556,  vol.  32  (9 
R  R  R). 

Notice  to  employee  when  nbt  notice  to  railroad.  Read  v.  City  & 
Suburban  Ry.  Co.  (Ga.),  p.  278,  vol.  26  (3  R  R  R). 

Notice  to  servant  when  notice  to  master.  Merrill  v.  Oregon  Short 
Line  R.  Co.  (Utah),  p.  221   vol.  42  (19  R  R  R). 

Obvious  risk,  master  liable  because  of  promise  to  repair.  Dowd 
t;.  Erie  R..  Co.  (N.  J.),  p.  368,  vol.  35  (12  R  R  R). 

Ordinance  limiting  speed  was  for  protection  of  employees  on  track 
also.  Camp  v.  Chicago  Great  Western  Ry.  Co.  (Iowa),  p.  819, 
vol.  36  (13  R  R  R). 

Overcrowding  car,  sufficiency  of  evidence  of  negligence  for  sub- 
mission to  jury^  jn  action  of  death  of  section  hand,  struck  by 
viaduct  while  riding  to  work  on  top  of  car.  Chicago  Terminal 
transfer  R.  Co.  v.  O'Donnell  (111.),  p.  769,  vol.  40  (17  R  R  R). 

Partnership,  railroad  corporation  operating  road  jointly  with  an- 
other is  responsible  for  injury  to  its  employees  as  a  natural  per- 
son would  be  for  the  liabilities  of  a  firm  of  which  he  is  a  mem- 
ber. Harrill  v.  South  Carolina  &  G.  E.  R.  Co.  (N.  Car.),  p.  725, 
vol.  35  (12  R  R  R). 

Peremptory  instruction  that  foreman  was  free  from  negligence  in 
failing  to  give  customary  signal  to  stop  hand  car  properly  re- 
fused, in  action  for  injury  to  section  hand.  Haworth  v.  Kansas 
City  Southern  Ry.  Co.  (Mo.),  p.  235,  vol.  26  (3  R  R  R). 

Pleading,  plea  setting  up  both  assumption  of  risk  and  contributory 
negligence  was  bad  for  duplicity.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Thornhill  (Ala.),  p.  851,  vol.  37  (14  R  R  R). 

Presumptions. 

Court  could  not  sustain  complaint  by  inferring  from  character 
of  defect  that  master  had  knowledge  thereof  in  time  to  have 
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repaired  it  before  the  accident  to  servant.     Malott  v.   Sample 
(Ind.),  p.  595,  vol.  40  (17  R  R  R). 

Insufficiency  of  evidence  to  create  presumption  of  notice  to  mas- 
ter of  incompetency  of  conductor.  Seccombe  v.  Detroit  Elec- 
tric Ry.  (Mich.),  p.  343,  vol.  31  (8  R  R  R). 

It  could  not  be  presumed  on  appeal  that  switchstand  causing 
death  of  brakeman  was  not  in  dangerous  proximity  to  track. 
White  V.  Chicago,  etc.,  R,  Co.  (Ind.),  p.. 314,  vol.  30  (7  R  R  R). 

Negligence  causmff  death  of  street  railway  pitman,  shocked 
while  adjusting  leads,  can  not  be  inferred  from  presumption 
of  the  exercise  of  due  care  on  part  of  person  killed,  although, 
in  absence  of  leak  in  insulation,  no  shock  could  have  been  re- 
ceived unless  deceased  had  unnecessarily  touched  uninsulated 
ends  of  leads.  Looney  v.  Metropolitan  R.  Co.,  etc.,  (U.  S.), 
p.  617,  vol.  41  (18  R  R  R). 

Negligence  of  master  not  presumed  from  mere  fact  that  lever 
of  hand  car  broke.  Brooks  v.  Louisville  &  N.  R.  Co.  (Ky.), 
p.  401,  vol.  29  (6  R  R  R). 

No  presumption  of  negligence  from  injury  to  brakeman  in  wreck. 
Oglesby  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  304,  vol.  33  (10 
R  R  R). 

Presumption  of  negligence  does  not  arise  from  fact  that  em- 
ployee is  killed  in  a  wreck  caused  by  derailment.  Chicago  & 
N.  W.  Ry.  Co.  V,  O'Brien  (C.  C.  A.),  p.  227  vol.  37  (14  R  R  R), 

Presumption  of  negligence  not  raised  by  tact  of  mere  occur- 
rence of  injury  to  servant.  Fuller  v.  Ann  Arbor  R.  Ca 
(Mich.),  p.  594,  vol.  40  (17  R  R  R). 

Presumption  of  negligence  under  section  3365-21  Ohio  Rev.  St 
1906,  effect  of  in  action  for  injury  to  employee  from  defective 
appliance.  Klunk  v.  Hocking  Valley  Ry.  Co.  (Ohio),  p.  43S, 
vol.   43    (20    R    R    R). 

Presumption  of  negligence  where  brakeman  is  injured  because 
of  derailment  of  car.  Hemphill  v.  Buck  (^reek  Lumber  Co. 
(N.  Car.),  p.  411,  vol.  43  (20  R  R  R). 

Presumption  that  brakes  were  defective  where  engineer  was 
killed  in  collision  with  unattended  cars,  which  had  escaped 
from  siding.  Jones  v,  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364, 
vol.  33  (10  R  R  R). 

Presumption  that  common-law  rule  exists  in  foreign  state,  where 
railroad  employee  was  injured.  Rosemand  v.  Southern  Rv. 
(S.  Car.),  p.  531,  vol.  31  (8  R  R  R). 

Presumption  that  competent  servant  remains  so.  Southern  Pac 
Co.  V.  Hetzer  (C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 

Presumption  that  defective  street  car  left  for  several  hours  on 
side  track  was  while  so  standing,^  unlighted  and  unguarded. 
Crawford  v.  United  R.  &  Elec.  Co.  of  Baltimore  (Md.),  p. 
527,  vol.  40  (17  R  R  R). 

Presumption  that  master  has  exercised  proper  care  in  employing 
other  servants.  Hilton  v.  Fitchburg  R.  R.  (N.  H.),  p.  757,  vol. 
3J  (16  R  R  R). 

Presumption  that  master  will  not  furnish  defective  appliances. 
Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  343.  vol. 
37   (14  R  R  R). 

Presumption  that  section  hand  will  avoid  being  struck  by  train. 
Helm  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  324,  vol.  38  (15  R 
R  R). 

Presumption  that  state  or  condition  once  shown  to  exist  is  pre- 
sumed to  exist  until  the  contrary  is  shown,  instruction  as  to 
rebuttal  of  presumption  warranted  by  the  evidence,  in  action 
for  injury  to  fireman  from  defective  coal  chute.  .A.tchison,  etc., 
Ry.  Co.  V.  Lloyd  (Kan.),  p.  396,  vol.  33  (10  R  R  R). 

Res  ipsa  loquitur,  doctrine  not  applicable  to  negligence  cases 
arising  between  master  and  servant.  Northern  Pac  Ry.  Co.  t*. 
Dixon  (C.  C.  A.),  p.  242,  vol.  43  (20  R  R  R). 
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Res  ipsa  loquitur,  doctrine  was  applicable  where  railroad  em- 
ployee was  engaged  in  work  between  coal  car  and  tender,  and 
his  helpers  were  shoveling  coal  from  the  car  to  the  tender, 
while  they  knew  of  his  presence  there,  and  he  was  injured  by 
a  piece  of  coal  falling  on  him.  Fitzgerald  v.  Southern  Ry.  Co. 
(N.  Car.),  p.  368,  vol.  43  (20  R  R  R). 
Res  ipsa  loquitur,  doctrine  was  not  applicable,  as  the  injury  to 
an  employee  did  not  result  from  the  condition  of  the  pile 
driver,  which  he  was  operating,  in  which  the  master  placed 
and  left  it.  Illinois  Cent.  R.  Co.  v.  Swift  (111.),  p.  537,  vol. 
40    (17   R   R   R).  ^ 

Principal  not  liable  for  punitive  damages  unless  he  directed  wrong- 
ful act  to  be  done  or  subsequently  affirmed  it,  whether  negli- 
gence of  servant  be  ordinary  or  gross.     Rueping  v.  Chicago  & 
N.  W.  Ry.  Co.  (Wis.),  p.  15,  vol.  30  (7  R  R  R). 
Proximate  cause,  in  action  for  injury  to  servant,  it  was  error  to 
refuse  to  charge  that,  if  an  injury  results  in  consequence  of  a 
certain  wrongful  act  or  omission,  but  only  through  or  by  means 
of  some  intervening  cause,  from  which  last  cause  the  injury  fol- 
lowed as  a  direct  and  immediate  consequence,  the  law  will  refer 
the   damages  to  the  last  proximate  cause,   and  refuse   to  trace 
it  to  that  which  was  more  remote.    Alabama  Great  Southern  R. 
Co.  V.  Vail  (Ala-.),  p.  718,  vol.  40  (17  R  R  R). 
Proximate  cause  of  death  of  employee  killed  in  derailment  caused 
by   enticing  cattle   on   track  with   wasted   cotton   seed.     Illinois 
Cent.  R.  Co.  v.  Seamans  (Miss.),  p.  276,  vol.  25  (2  R  R  R). 
Proximate  cause  of  death  of  fireman  in  a  derailment,  whether  de- 
fective condition  of  the  track  was  a  question  for  jury,  though 
speed  of  train,  and  fact  that  engine  was  being  run  with  the  ten- 
der in  front,  might  have  been  contributing  causes.     Shugart  v, 
Atlanta,  K.  &  N.  Ry.  (C.  C.  A.),  p.  558,  vol.  40  (17  R  R  R). 
Proximate  cause  of  injury  to  brakeman  was  the  negligence  of  em- 
ployee in  charge  of  switching  work.     Struble  v,  Burlington,  C. 
R.  &  N.  Ry.  Co.  (Iowa),  p.  259,  vol.  39  (  16  R  R  R). 
Proximate  cause  of  injury  to  employee  employed  on  construction 
train  was  not  the  proximity  of  side  of  car  to  edge  of  trestle,  but 
the   unexpected    starting  of   the   car  while   he  was   standing   on 
trestle.     Dean  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  p.  237,  vol.  39 
(16  R  R  R). 
Proximate  cause  of  injury  to  section  hand  removing  wreck,  where 
injury  was  inflicted  by  flying  fragment  of  car,  and  derrick  chain 
had  been  improperly  fastened.     Reed  v.  Missouri,  K.  &  T.  Ry. 
Co.  (Mo.),  p.  262,  vol.  26  (3  R  R  R). 
Proximate  cause  of  injury  to  section  man,  sustained  in  attempting 
to  remove  hand  car  from  track  to  prevent  collision  with  train, 
which   had   not   given   the   crossing   signals,   where   presence   of 
hand  car  was  due  to  negligence  of  section  foreman  in  running 
it  on  train's  time.     Illinois  Cent.  R.  Co.  v,  Mcintosh   (Ky.),  p. 
738,  vol.  37  (14  R  R  R). 
Proximate  cause  of  injury  to  servant,  instruction.     Bodie  v.  Char- 
leston &  W.  C.  Ry.  Co.  (S.  Car.),  p.  95,  vol.  32  (9  R  R  R). 
Proximate  cause  of  injury  to  switchman  on  side  ladder  was  its  po- 
sition.    Kilpatrick  v.  Grand  Trunk  Ry.  Co.  (Vt.),  p.  945,  vol.  27 
(4  R  R  R). 
Proximate  cause  of  injury  where  tranman  on  top  of  car  lost  his 
balance  by  sudden  movement  of  train  and  struck  his  foot  against 
protruding  bolt.     International  &  G.  N.  R.  Co.  v.  Bayne  (Tex.), 
p.  370,  vol  25  (2  R  R  R). 
Proximate  cause,  where  brakeman  failed  to  dose  switch,  whereby 
brake  inspector  was   injured,  absence  of  signal   target  was   not 
the  proximate  cause.     Fullmer  v.  New  York  Cent.  &  H.  R.  R. 
Co.  (Pa.),  p.  817,  vol.  36  (13  R  R  R). 
Proximate  cause  where  master  merely  failed  to  take  every  precau- 
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tion  that  miRht  be  required  in  a  public  thoroughfare,  when  oper- 
ating cars  within  its  yard,  and  injured  employee  walked  imme- 
diately in  front  of  approaching  train  he  should  have  seen.  Lewis 
V,  Vicksburg,  S.  &  P.  Ry.  Co.  (La.),  p.  714,  vol.  40  (17  R  R  R). 

Proximate  cause  where  negligence  of  train  dispatcher,  which  re- 
sulted in  threatened  collision,  to  avoid  which  an  emergency  stop 
of  one  train  was  made  at  the  signal  of  trainmen,  whereby  a 
brakeman  was  thrown  off.  Phinney  v.  Illinois  Central  R.  Co. 
(Iowa),  p.  14,  vol.  35  (12  R  R  R). 

Proximate  cause  where  section  man  was  strained  while  attempt- 
ing to  remove  hand  car  froni  track  to  prevent  collision  with 
train,  from  which,  it  was  alleged,  crossmg  signals  were  not 
given.  Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  p.  738,  vol,  37 
(14   R   R   R). 

Proximity  of  telegraph  pole  to  tracks  in  switch  yard  causing  in- 
jury to  servant,  declaration  sufficient  without  re«rring  to  person 
or  corporation  by  whom  pole  was  erected.  Illinois  Terminal  R- 
Co.  V,  Thompson  (111.),  p.  683,  vol.  35  (12  R  R  R). 

Question  for  jury  as  to  safe  method  of  coupling  cars.  Branz  v. 
Omaha  &  C.  B.  Ry.  &  Bridge  Co.  (Iowa),  p.  642.  vol.  31  (8 
R  R  R). 

Question  for  jury,  cause  of  wreck  in  which  brakeman  was  in- 
jured. Oglesby  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  304,  vol.  33 
(10  R  R  R). 

Question  for  jury,  in  action  for  injuries  to  a  car  repairer  from  es- 
cape of  car  from  switch  track,  whether  defendant  should  have 
had  derailing  switch  at  the  junction  of  the  switch  track  and  that 
on  which  accident  happened.  Smith  v.  Fordyce  (Mo.),  p.  378, 
vol.   39    (16   R   R   R). 

Question  for  jury^  in  action  for  injury  to  sectionman,  whether 
foreman  was  guilty  of  gross  negligence  in  running  hand  car  on 
train's  time.  Illinois  Cent.  R;  Co.  v.  Mcintosh  (Ky.),  p.  738,  voL 
37    (14   R    R   R). 

Question  for  jury  where  scintilla  of  evidence  of  negligence.  Hurt  v, 
Louisville  &  N.  R.  Co.  (Ky.),  p.  532,  vol.  32  (9  R  R  R). 

Question  for  jury  whether  brakeman  was  killed  by  collision  with 
overhanging  waterspout.  Choctaw,  etc.,  R.  Co.  v.  McDade  (U. 
S.),  p.  26,  vol.  35  (12  R  R  R). 

Question  for  jury  whether  employees  in  charge  of  engine  could 
not  have  avoided  injuring  car  inspector  even  if  he  was  guilty 
of  contributory  negligence.  Louisville  &  N.  R.  Co.  v.  Lowe 
(Ky.),  p.  363,  vol.  24  (1  R  R  R). 

Question  for  jury  whether  failure  of  foreman  in  charge  of  section 
crew  to  give  customary  signal  to  stop  hand  car  was  negligence. 
Haworth  v.  Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  235,  vol.  26 
(3  R  R  R). 

Question  for  jury  whether  failure  to  repair  boiler  was  proximate 
cause  of  engineer's  injuries.  OIney  v.  Boston  &  M.  R.  R.  (N. 
H.),  p.  550,  vol.  28  (5  R  R  R). 

Question  for  jury  whether  fire  was  communicated  to  trestle  from 
combustible  debris  negligently  allowed  to  accumulate  by  defend- 
ant. Root  V.  Kansas  City  Southern  Ry.  Co.  (Mo.),  p.  171,  vol. 
43  (20  R  R  R). 

Question  for  jury  whether  foreman's  negligence  in  running  hand 
car  on  train's  time  was  proximate  cause  of  injury  to  sectionman. 
Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  p.  738,  vol.  37  (14  R 
R  R). 

Question  for  jury  whether  hand  car  was  over  crowded  in  action 
for  injury  to  sectionman.  Haworth  v.  Kansas  City  Southern  Ry. 
Co.  (Mo.),  p.  235.  vol.  26  (3  R  R  R). 
Question  for  jury  whether  "hostler"  was  at  his  post  of  duty  while 
riding  on  tender  in  switch  yard.  Norfolk  &  W.  Ry.  Co,  v. 
Cheatwood's  adm'x  (Va.),  p.  850,  vol.  36  (13  R  R  R). 
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Question  for  jury  whether  master  was  chargeable  with  notice  of 
condition  of  load,  where  brakeman  was  killed  by  log  projecting 
from  loaded  car.  Roche  v.  Denver  &  R.  G.  R.  Co.  (Colo.),  p. 
955.  vol.  31  (8  R  R  R). 

Question  for  jury  whether  section  foreman  was  seen  in  time  to 
avoid  running  engine  against  him.  Hintzeman  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  p.  178,  vol.  36  (13  R  R  R). 

Question  for  jury  whether  train  dispatcher  was  guilty  of  negli- 
gence causing  collision  in  which  brakeman  was  injured.  North- 
ern Pac.  R.  Co.  V.  Mix  (C.  C.  A.),  p.  739,  vol.  29  (6  R  R  R). 

Question  of  speed  immaterial,  in  action  for  injury  to  brakeman, 
sustained  while  he  was  attempting  to  set  brake  on  moving  car. 
Hurt  V.  Louisville  &  N.  R.  Co.  (Ky.),  p.  532,  vol.  32  (9  R  R  R). 

Question  whose  servant  was  in  charge  of  semaphore  used  in  com- 
mon was  immaterial,  in  action  for  injury  to  employee  of  one  of 
the  companies,  caused  by  collision  at  intersection  of  two  rail- 
roads. Chicago  &  A.  R.  Co.  v.  Viporid  (111.),  p.  295,  vol.  37  (14 
R  R  R). 

Railroad  not  liable  where  unattended  cars  were  driven  by  violent 
storm  from  siding  and  caused  death  of  engineer  in  a  collision. 
Jones  V.  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol.  33  (10 
R  R  R). 

Release. 

Absence  of  authority  in  officer  to  enter  into  contract  whereby 
injured  employee  purports  to  release  his  claim  for  personal 
injuries.  Sax  v.  Detroit,  C.  H.  &  M.  Ry.  Co.  (Mich.),  p.  288, 
vol.  25  (2  R  R  R). 

Contract  with  next  of  kin  purporting  to  release  railroad  company 
from  liability  for  death  of  employee  knocked  from  side  ladder 
of  car  no  defence  in  action  for  such  death,  under  Vt.  statute 
requiring  such  ladders  to  be  placed  on  inside  or  at  rear  of 
cars.  Tarbell  v.  Rutland  R.  Co.  (Vt.),  p.  368,  vol.  26  (3 
R  R  R). 

Contract  with  next  of  kin  releasing  company  from  liability  for 
death  of  employee  invalid  as  against  public  policy.  Tarbell  v, 
Rutland  R.  Co.  (Vt.),  p.  368,  vol.  26  (3  R  R  R). 

Contract  with  next  of  kin  releasing  company  from  liability  for 
death  of  employee  no  defence  in  action  for  such  death,  under 
Vt.  statutes  providing  for  imprisonment  of  negligent  railroad 
agents.  Tarbell  v.  Rutland  R.  Co.  (Vt.),  p.  368,  vol.  26  (3 
R  R  R). 

Employee's  sanity  at  time  of  execution,  question  for  jury.  Shook 
V.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  202,  vol.  26  (3  R  R  R). 

Fraud,  sufficiency  of  allegations.  Western  Ry.  of  Alabama  v. 
Arnett  (Ala.),  p.  132,  vol.  32  (9  R  R  R). 

Release,  agreement  to  re-employ  as  consideration.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Smith  (Tex.),  p.  573,  vol.  36  (13 
R  R  R). 

Release^  of  claim  for  injuries  to  employee,  failure  of  considera- 
tion, where  actual  consideration  was  retention  in  employment, 
and  servant  was  discharged  on  fictitious  charge.  Illinois  Cent. 
R.  Co.  V.  Keebler  (Ky.),  p.  32,  vol.  41  (18  R  R  R). 

Release  of  claim,  not  estopped  to  urge  fraud  by  acceptance  of 
employment  and  wages.  Coles  v.  Union  Terminal  Ry.  Co. 
(Iowa),  p.  392,  vol.  34  (11  R  R  R). 

Release  of  employee's  claim  for  personal  injuries  in  consideration 
of  re-employment,  construction  of  contract.  Sax  v.  Detroit, 
C.  H.  &  M.  Ry.  Co.  (Mich.),  p.  288,  vol.  25  (2  R  R  R). 

Sufficiency  of  evidence  of  fraud  in  obtaining  release  from  lia- 
bility for  personal  injuries  to  employee  who  subsequently  be- 
came insane.  Shook  v.  rUnois  Cent.  R.  Co.  (C.  C.  A.),  p.  202, 
vol.  26  (3  R  R  R). 
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Sufficiency  of  evidence  to  warrant  vacation  of  employee's  release 
of  claim  for  personal  injuries,  on  ground  of  fraud.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v,  Bennett  (Kan.),  p.  272,  vol.  25  (2  R  R  R). 

Relief  Department. 

Agreement  by  railroad  employee  that  he  will  accept  benefits 
from  relief  fund  in  discharge  of  any  claim  which  might  accrue 
to  him  against  the  railroad  for  damages  for  personal  injuries 
is  valid.  Pennsylvania  Co.  v.  Chapman  (III.),  p.  659,  vol.  41 
(18  R  R  R). 

Agreement  to  accept  benefits  in  discharge  of  claim  against  rail- 
road must  be  construed  in  connection  with  the  by-laws  of  re- 
lief department.  Pennsjtivania  Co.  v.  Chapman  (III.),  p.  659, 
vol.  41  (18  R  R  R). 

Decision  of  medical  examiner  that  plaintiff  was  not  entitled  to 
any  further  disability  benefits  was  a  mere  conclusion,  and  not 
binding  on  the  parties.  Chicago,  B.  &  Q.  R.  Co.  v.  Olson 
(Neb.),  p.  209,  vol.  33  (10  R  R  R). 

Effect  of  acceptance  of  benefits.  Chicago,  B.  &  Q.  R.  Co.  v. 
Olson  (Neb.),  p.  209,  vol.  33  (10  R  R  R). 

Election  of  remedies.  Chicago,  B.  &  Q.  R.  Co.  v.  Olson  (Neb.), 
p.  209,  vol.  33  (10  R  R  R). 

Failure  of  railroad  to  comply  with  agreement,  effect  of.  Penn- 
sylvania Co.  V,  Chapman  (III.),  p.  669,  vol.  41  (18  R  R  R). 

Hospital  corporation,  a  relief  association  for  the  benefit  of  rail- 
road employees,  was  a  separate  and  distinct  organization  from 
the  railroad,  and  the  latter  was  not  liable  for  conduct  of  hos- 
pital directors,  nor  for  negligence  of  physicians  or  attendants 
of  the  hospital,  in  treating  a  railroad  employee.  Illinois  Cent 
R.  Co.  V.  Buchanan  (Ky.),  p.  521,  vol.  42  (19  R  R  R). 

Liability  for  refusal  to  give  certificate  of  admission  to  hospital 
maintained  by  contributions  of  employees.  Illinois  Cent.  R. 
Co.  V.  Gheen  (Ky.),  p.  402,  vol.  24  (l  R  R  R). 

Liability  of  company  for  malpractice  in  treatment  of  injury  to 
boy.  Sawdey  v.  Spokane  Falls  &  N.  Ry.  Co.  (Wash.),  p.  283, 
vol.  29  (6  R  R  R). 

Measure  of  damages  for  refusal  to  give  certificate  of  admissions 
to  hospital  hiaintained  by  contributions  of  employee.  Illinois 
Cent.  R.  Co.  v.  Gheen  ''Ky.),  p.  402,  vol.  24  (1  R  R  R). 

Mental  and  physical  suffering,  in  action  for  breach  of  contract 
to  furnish  railroad  employee  medical  and  hospital  attention. 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Rubio  (Tex.),  p.  375,  vol.  24 
(1  R  R  R). 

Physical  disability,  construction  of  medical  examiner's  report. 
Chicago,  B.  &  Q.  R.  Co.  v.  Olson  (Neb.),  p.  209,  vol.  33  (10 
R  R  R). 

Question  for  jury  whether,  by  contract  of  employment  providing 
for  the  retention  of  part  of  employees'  salary  for  hospital  fund, 
company  contracted  to  treat  employee  for  all  injuries,  or  for 
only  those  received  in  course  of  employment.  Sawdey  v.  Spo- 
kane Falls  &  N.  Ry.  Co.  (Wash.),  p.  283.  vol.  29  (6  R  R  R). 

Relief  fund  agreement  was  violated  by  railroad,  and  injured  em- 
ployee could  sue  for  damages,  notwithstanding  provision  that 
relief-fund  benefits  should  be  accepted  in  full  discharge  of  his 
claim.  Pennsylvania  Co.  v.  Chapman  (III.),  p.  659.  vol.  41  (18 
R  R  R). 

Sufficiency  of  evidence  of  malpractice  in  treatment  of  injured 
employee.  Sawdey  v.  Spokane  Falls  &  N.  Ry.  Co.  (Wash,), 
p.  283,  vol.  29  (6  R  R  R). 

Where  certificate  of  membership  provides  that  indeipnity  pro- 
vided shall  be  waived  or  forfeited  by  action  for  damages  against 
railroad,  the  terms  of  the  contract,  and  not  the  general  rules 
of  law  relative  to  the  election  of  remedies,  will  determine  the 
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consequences  of  such  an  election.  Walters  v.  Chicago,  B.  & 
Q.  R.  Co.  (Neb.),  p.  846,  vol.  41  (18  R  R  R). 

Repudiation  of  contract  of  employment,  sufficiency  of  evidence. 
Daniels  v.  Boston  &  M.  R.  Co.  (Mass.),  p.  549,  vol.  32  (9  R  R  R). 

Ri^ht  of  discharfj^ed  emplovee  to  certificate  of  character.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  V:  Walden  (Tex.),  p.  294,  vol.  25 
(2  R  R  R). 

RiRht  of  master  to  determine  how  work  shall  be  done.  Tennessee 
Coal,  Iron  &  R.  Co.  v.  Jarrett  (Tenn.),  p.  589,  vol.  36  (13  R  R  R). 

RiRht  to  discharge  strikers.  New  York,  C.  &  St.  L.  R.  Co.  v. 
Schaffer  (Ohio),  p.  297,  vol.  25  (2  R  R  R). 

Risfht  to  recover  for  injury  sustained  by  employee  in  Tennessee, 
in  action  in  Kentucky,  under  Tennessee  statute,  providing  that 
railroads  shall  keep  an  engineer  or  fireman  on  the  lookout  ahead, 
and,  as  construed  by  the  supreme  court  of  the  latter  state,  im- 
posing an  absolute  liability  for  its  violation.  Illinois  Cent.  R. 
Co.  V,  Jordan  (Ky.),  p.  728,  vol.  34  (11  R  R  R). 

Rules. 

Abrogated  rule  no  defense.  Boyle  v.  Union  Pac.  R.  Co.  (Utah), 
p.  5,  vol.  31  (8  R  R  R). 

Burden  on  injured  employee  to  show  their  absence.  Hill  v. 
Boston  &  M.  R.  R.  (N.  H.),  p.  385,  vol.  34  (11  R  R  R). 

Company  chargeable  with  knowledge  of  disregard  of  rules. 
Wright  V.  Southern  Ry.  Co.  (Va.),  p.  438,  vol.  28  (5  R  R  R). 

Dispatching  trains,  sufficiency  of  rules  relating  to  order  mes- 
sages. Wallace  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  497,  vol.  34 
(11  R  R  R). 

Dispatching  trains,  when  order  messages  become  effective,  con- 
struction of  train  rules.  Wallace  v.  Boston  &  M.  R.  R.  (N. 
H.),  p.  497,  vol.  34  (11  R  R  R). 

Duty  of  railroad  company  to  adopt,  promulgate  and  enforce 
rules  for  the  protection  of  its  employees.  Wright  v.  Southern 
Ry.  Co.  (Va.),  p.  438,  vol.  28  (5  R  R  R). 

Duty  to  make  as  affected  by  scope  of  injured  servant's  employ- 
ment. Moran  v.  Rockland,  T.  &  C.  St.  Ry.  (Me.),  p.  721,  vol. 
35  (12  R  R  R). 

Duty  to  observe  rules  with  respect  to  warnings,  in  moving  en- 
gines in  yards.  Smith  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N. 
Car.),  p.  218,  vol.  32  (9  R  R  R). 

Duty  to  promulgate.  Boyle  v.  Union  R.  Co.  (Utah),  p.  5,  vol. 
31  (8  R  R  R);  Moran  v.  Rockland,  T  &  C.  St.  Ry.  (Me.), 
p.  721,  vol.  35  (12  R  R  R). 

Duty  to  promulgate  and  enforce  rules  for  safety  of  servants  is  a 
nonassignable  one;  and  is  not  performed  by  merely  promul- 
gating them,  and  using  ordinary  care  in  selecting  men  to  en- 
force them.  Merrill  v.  Oregon  Short  Line  R.  Co.  (Utah),  p. 
221,  vol.  42  (19  R  R  R). 

Evidence  of  rule  requiring  conductors  to  take  precautions  to 
avoid  injuring  employees,  in  action  for  death  of  brakeman 
caused  by  failure  of  conductor  to  stop  detached  portions  of 
train  while  car  is  being  set  out.  Pearl  v,  Omaha  &  St.  L.  R. 
Co.  (Iowa),  p.  598,  vol.  24  (1  R  R  R). 

Failure  of  a  railroad  to  establish  rule  prohibiting  car  inspectors 
from  riding  on  trains  while  they  were  run  on  a  track  for 
inspection  was  not  such  negligence  as  to  render  it  liable  for 
injuries  received  by  a  car  inspector.  Shuster  v.  Philadelphia, 
B.  &  W.  R.  Co.  (Del.),  p.  6,  vol.  42  (19  R  R  R). 

Failure  to  prescribe  them  as  to  movements  of  cars  over  repair 
tracks  was  negligence  with  respect  to  injured  car  repairer. 
Hill  V.  Boston  &  M.  R.  R.  (N.  H.),  p.  385,  vol.  34  (11  R  R  R). 

Failure  to  promulgate  other  rule  for  backing  cars  not  negligence 
for  which  motorman  injured  in  collision  could  recover.     Sec- 
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combe    v.    Detroit    Electric    Ry.    (Mich.),    p.    343,    vol.   31    (8 

R  R  R). 
Failure  to  use  ordinary  care  in  establishin^s:  and  enforcinj?  rules 

for  protection  of/  servants,  sufficiency  of  evidence.     Merrill  r. 

Oregon  Short  Line  R.  Co.  (Utah),  p.  221,  vol.  42  (19  R  R  R). 
Foreman  of  yard's  failure  to  direct  injured  switchman  to  provide 

himself  with  a   lantern   was  not   nefjligence  where   latter   was 

aware  that  it  was  his  duty,  under  a  rule  of  the  company,  to 

have  a  lantern.     Howard  v.  Chesapeake  &  O.   Ry.  Co.  (Ky.). 

p.  842,  vol.  41  (18  R  R  R). 
For  government  of  employees  not  obligatory,  as  such,  upon  those 

who   do   not  know  them,  and   to  whom   they   have   not  been 

promulgated.     Little  v.  Southern  Ry.  Co.  (Ga.),  p.  809,  vol.  37 

(14  R  R  R). 
Impracticable   to   prescribe   by  general  rule   the   place   in  which 

all  crippled  cars  should  be  placed  in   train,   and   railroad    not 

guilty  of  actionable  negligence  toward  a  servant  in  failing  to 

establish   such  a  general   rule.     Shuster  v.   Philadelphia,   B.  & 

W.  R.  Co.  (Del.),  p.  6,  vol.  42  (19  R  R  R). 
Insufficiency   of   evidence    to   show    failure    to   enforce.      Hill   v. 

Boston  &  M.  R.  R.  (N.  H.),  p.  385,  vol.  34  (11  R  R  R). 
Insufficiency  of  evidence  to  show  implied  abrogation  of  rule  by 

frequent  violation.     Canadian   Pac.   Ry.   Co.  v.   Elliott    (C.   C. 

A.),  p.  621,  vol.  38  (15  R  R  R). 
Liability  for  failure  to  inspect  cars  as  affected  by  existence  of 

rule  requiring  inspection.     Southern  Pac.  Co.  v.  Winton  (Tex.), 

p.  358,  vol.  26  (3  R  R  R). 
No  duty  to  make  rules  for  the  conduct  of  the  business  of  un- 
loading   logs    from    flat    cars.      Wright    v.    Southern    Ry.    Co. 

(Va.),  p.  438.  vol.  28   (5  R  R  R). 
Notice   of   violation   of   rules,   when   is   master   chargeable    with, 

Merrill  v,  Oregon  Short  Line  R,  Co.  (Utah),  p.  221,  vol.  42  (19 

R  R  R). 
Parol  evidence  as  to.    Devoe  v.  New  York,  etc.,  R.  Co.  (N.  Y.), 

p.  949,  vol.  30  (7  R  R  R). 
Presumption  that  they  have  been  prescribed.     Hill  v,  Boston  & 

M.  R.  R.  (N.  H.),  p.  385,  vol.  34  (n  R  R  R)- 
Question  for  jury  whether  in  use.     Devoe  v.  New  York  Cent, 

etc..  R.  Co.  (N.  Y.),  p.  949,  vol.  30  (7  R  R  R). 
Question   for  jury   whether   sufficiently  promulgated.     Devoe  v. 

New    York   Cent,    etc.,    R.    Co.    (N.    Y.),    p.    949,    vol.    30    (7 

R  R  R). 
Reasonableness  of  rule  imposing  duty  of  inspection   upon  con- 
ductors and  brakemen  a  question  of  law.     Scott  v.  Eastern  Ry. 

Co.  of  Minnesota  (Minn.),  p.  647,  vol.  31  (8  R  R  R). 
Rule,   complaint  alleging  violation   of   did   not  sufficiently   show 

duty  neglected.     Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.     Light- 

heiser  (Ind.),  p.  176,  vol.  41  (18  R  R  R). 
Rule  imposing  duty  of  inspection  upon  conductors  and  brakemen 

must  be  reasonable.     Scott  v.  Eastern   Ry.   Co.   of  Minnesota 

(Minn.),  p.  647,  vol.  31  (8  R  R  R). 
Rule  imposing  duty  of  inspection  upon  conductors  and  brakemen 

not   contrary   to  public   policy.     Scott  v.    Eastern   Ry.    Co.   of 

Minnesota   (Minn.),  p.  647,  vol.  31  (8  R  R  R). 
Rule    prohibiting    employees    from    riding   on    locomotives,    con- 
struction was  for  the  court.    Denver  &  R.  G.  R.  Co.  v.  Maydolc 

(Colo.),  p.  762,  vol.  39  (16  R  R  R). 
Rule    providing    for    minimum    time    for    running    cars  •  between 

certain  points   not  binding  on  engineer,    so   as   to   forfeit  the 

right    of     his    widow    to    recover    for    his    death.      Central    of 

Georgia  Ry.  Co.  v.  Vining  (Ga.),  p.  312,  vol.  29  (6  R  R  R). 
Rule  requirini?  brakemen  and  conductors  to  inspect  car  steps  a 

reasonable  one.   Scott  v.  Eastern  Ry.  Co.  of  Minnesota  (Minn.), 

p.  647,  vol.  31   (8  R  R  R). 
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Rules  of  master  as  evidence  in  action  for  death  resultinp:  from 
nesrliRence  of  servant  where  master  and  servant  are  joined  as 
defendants.  Cincinnati,  etc.,  Ry.  Co.  ?/.  Cook  (Ky.),  p.  321, 
vol.  25  (2  R  R  R). 

Rules  of  railroad  company  directing  acts  of  train  dispatcher 
prima  facie  evidence  of  what  is  due  on  his  part.  Northern 
Pac.  Ry.  Co.  v.  Mix  (C.  C.  A.),  p.  739,  vol.  29  (6  R  R  R). 

Rules  regulating  duties  of  employees  when  train  is  being  pushed 
by  an  engine  was  not  applicable  to  light  engine  moving  in 
company's  yard.  Louisville  &  N.  R.  Co.  v.  Banks  (Ala.),  p. 
359,  vol.  25  (2  R  R  R). 

Rules  requiring  flags  and  torpedoes  as  evidence  of  their  neces- 
sity, in  action  for  death  of  brakeman  in  a  derailment.  Chicago 
&  A.  Ry.  Co.  V.  Eaton  (111.),  p.  353,  vol.  24  (1  R  R  R). 

Sufficiency  of  rules  regulating  operation  of  kicking  cars.  Dowd 
V.  New  York,  O.  &  W.  Ry.  Co.  (N.  Y.),  p.  93,  vol.  27  (4 
R  R  R). 

Sufficiencv  of  yard  rules  to  protect  trains  from  collision.  Rosney 
V.  Erie  R.  Co.  (C.  C.  A.),  p.  751,  vol.  39  (16  R  R  R). 

Validity  of  rules,  instruction.  Whittlesey  v.  Burlington,  etc., 
Ry.  Co.  (Iowa),  p.  680,  vol.  27  (4  R  R  R). 

Violation  of  rule  by  train  dispatcher  prima  facie  evidence  of 
negligence.  Northern  Pac.  Ry.  Co.  v.  Mix  (C.  C.  A.),  p.  739, 
vol.  29  (6  R  R  R). 

Waiver  of  rule  prohibiting  employees  from  riding  on  trains 
around  yard  not  applicable  to  employee  having  no  duties 
connected  with  cars.  St.  Louis  S.  Ry.  Co.  of  Texas  «/.  Spivey 
(Tex.),  p.  697,  vol.  33  (10  R  R  R). 

Waiver  of  rules  in  regard  to  running  of  trains  in  switch  yard. 
St.  Louis  Nat.  Stock  Yards  v.  Godfrey  (111.),  p.  28,  vol.  30  (7 
R  R  R). 

W^ork  described  in  complaint  of  such  usual  and  customary 
character  as  not  to  require  rules  for  its  conduct.  Boyer  v. 
Eastern  Ry.  Co.  of  Minnesota  (Minn.),  p.  457,  vol.  28  (5 
R  R  R). 

Safe  Place  to  Work. 

Care  due  in  running  train  to  avoid  collision  with  section  hands. 
Hinzeman  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  178,  vol.  36  (13 
R  R  R), 

Care  required  in  furnishing  safe  place  to  work.  McTaggart  v. 
Maine  Cent.  R.  Co.  (Me.),  p.  240,  vol.  42  (19  R  R  R);  Roche 
V.  Denver  &  R.  G.  R.  Co.  (Colo.),  p.  955,  vol.  31  (8  R  R  R). 

Care  required  in  furnishing  safe  place  to  work  not  affected,  with 
respect  to  injured  servant,  by  fact  that  place  is  so  arranged  as 
to  be  safe  or  unsafe  to  other  employees  working  there.  Mc- 
Taggart V.  Maine  Cent.  R.  Co.  (Me.),  p.  240,  vol.  42  (19 
R  R  R). 

Care  required  in  locating  stock  gaps  near  track.  Northern  Ala- 
bama Ry.  Co.  V.  Mansell  (Ala.),  p.  186,  vol.  34  (11  R  R  R). 

Care  required  in  maintaining  switches.  Boyd  v.  Seaboard  Air 
Line  Ry.  Co.  (S.  Car.),  p.  123,  vol.  32  (9  R  R  R). 

Care  required  in  moving  engine  in  yard.  Smith  v.  Atlanta  &  C. 
Air  Line  R.  Co.  (N.  Car.),  p.  218,  vol.  32  (9  R  R  R). 

Care  required  of  master  in  furnishing  safe  place  to  work  and 
suitable  appliances.  Chicago,  etc.,  Ry.  Co.  v.  Riley  (C.  C.  A.), 
p.  403,  vol.  43  (20  R  R  R). 

Care  required  of  master  in  inspecting  electric  wires.  Potts  v. 
Shrcveport  Belt  Ry.  Co.  (La.),  p.  566,  vol.  30  (7  R  R  R). 

Care  required  of  master  to  prevent  freight  trains  from  jerking 
and  iarring.     Texas  &  Pacific  Railroad  Company  v.  Behymer 
(U.  S.),  p.  393,  vol.  31   (8  R  R  R). 
•   Care  required  of  railroad  to  prevent  injuries  to  brakeman  from. 
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proximity  of  structure  erected  for  proper  purpose  at  reason- 
able distance  from  tracks.  Fearns  v.  New  York  Cent.  &  H. 
R.  R.  Co.  (Mass.),  p.  814,  vol.  38  (15  R  R  R). 

Care  required  of  railroad  to  provide  for  its  employees.  .  Choctaw, 
O.  &  G.  Ry.  Co.  V.  Doughty  (Ark.),  p.  665.  vol.  41  (18  R  R  R). 

Car  repairer  injured  by  explosion  of  torpedo,  evidence  did  not 
show,  as  matter  of  law,  actionable  negligence  in  failing  to 
furnish  safe  place  for  him  to  work.  Fuller  v.  Ann  Arbor  R. 
Co.  (Mich.),  p.  594,  vol.  40  (17  R  R  R). 

Degree  of  care  required  in  maintaining  tracks  and  appliances. 
Pennsylvania    Co.    v.    Fishack    (C.    C.    A.),    p.    85,    vol.   32    (9 

Degree  of  care  required  in  operating  trains  to  avoid  injuring 
brakeman  at  work  on  track.  Norfolk  &  W.  Ry.  Co.  v,  (ress- 
wine  (C.  C.  A.),  p.  553,  vol.  43  (20  R  R  R). 

Degree  of  care  required  of  master  in  constructing  culverts  is 
not  such  as  he  would  ordinarily  use  if  the  danger  to  be  guarded 
against  was  a  personal  danger  to  himself.  Southern  Pac.  Co. 
V.  Gloyd  (C.  C.  A.),  p.  408,  vol.  39  (16  R  R  R). 

Degree  of  care  required  of  master  in  furnishing  safe  place  to 
work  and  appliances.  Southern  Pac.  Co.  v.  Gloyd  (C.  C.  A.), 
p.   408,  vol.   39   (16  R  R  R). 

Duty  not  performed  with  respect  to  locating  scale  box  near 
track.  Texas  &  Pac.  Ry.  Co.  v,  Swearingen  (U.  S.),  p.  378, 
vol.  38  (15  R  R  R). 

Duty  to  furnish  did  not  render  master  liable  on  account  of 
unsafe  temporary  partition  constructed  by  employees  them- 
selves during  progress  of  construction  work,  Denver,  etc.,  R- 
Co.  V.  Arrighi  (C.  C.  A.),  p.  680,  vol.  35  (12  R  R  R). 

Duty  to  furnish  safe  place  to  work.  McCabe  v.  Montana  Cen- 
tral Ry.  Co.  (Mont.),  p.  564,  vol.  36  (13  R  R  R);  Southern 
Indiana  Ry.  Co.  v.  Harrel  (Ind.),  p.  35,  vol.  32  (9  R  R  R). 

Duty  to  furnish  safe  place  to  work,  degree  of  care.  Southern 
Indiana  Ry.  Co.  v.  Moore  (Ind.),  p.  251,  vol.  26  (3  R  R  R). 

Duty  to  secure  unattended  cars  on  siding,  instruction.  Jones  v. 
Kansas  City,  etc..  R.  (:o.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

Employee  killed  by  falling  rock  while  assisting  at  night  to  re- 
move debris  caused  by  landslides  from  the  track,  company 
not  liable  for  failure  to  provide  safe  place  to  work.  Florence 
&  C.  C.  R.  Co.  V.  Whipps  (C.  C.  A.),  p.  569.  vol.  40  (17 
R  R  R). 

Evidence  showed,  in  action  for  injury  to  defendant's  brakeman, 
that  defendant  was  not  guilty  of  actionable  negligence  in  leav- 
ing an  oil  can  used  by  the  engine  hostler  on  the  foot-board  of 
the  engine,  or  in  not  having  a  rule  forbidding  such  obstruction. 
Wise  Terminal  Co.  v.  McCormick  (Va.),  p.  23,  vol.  42  (19 
R  R  R). 

Fact  of  injury  to  section  hand  from  projecting  car  step  not 
evidence  to  show  that  company  should  have  anticipated  dan- 
ger. Turner  v.  Detroit  Southern  R.  Co.  (Mich.),  p.  163,  vol. 
36  (13  R  R  R). 

Fact  that  there  was  no  derailing  switch  at  point  where  cars 
escaped  from  siding  did  not  show  negligence  per  se.  Jones 
V.  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

Failure  to  protect  end  of  switch  with  bumper,  negligence  was 
question  for  jury.  Pennsylvania  R.  Co.  v.  Jones  (C.  C.  A.), 
p.  Ill,  vol.  32   (9  R  R  R). 

Flagman  injured  by  reason  of  the  negligent  replacement  of  his 
watch  box  too  near  track,  instruction  properly  submitted  ques- 
tions of  railroad's  negligence.  Philadelphia,  B.  &  W.  R.  (To. 
V.  Devers  (Md.),  p.  366,  vol.  39  (16  R  R  R). 

Flagman's  watch  box  was  an  appliance  or  place  which  the  rail- 
road was  personally  bound  to  exercise  reasonable  care  to  con- 
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struct  and  maintain  in  a  safe  condition,  and  it  was  liable  for 

its  nef^liRcnt  replacement  too  near  track  by  flagman's   fellow 

servant.     Philadelphia,    B.   &  W.    R.   Co.   v.   Devers    (Md.),   p. 

366,  vol.  39  (16  R  R  R). 
Gravel  beds,  rule  as  to  duty  to  furnish  safe  place  to  work  not 

applicable.     Cully  v.  Northern  Pac.  Ry.   Co.    (Wash.),  p.   165, 

vol.  36  (13  R  R  R). 
In   action  for  death  of  brakeman  by  collision  with  train,  as  he 

was  repairing  track,  an  instruction  that,  if  he  was  hurt  while 

the  train  was  being  operated  in  the  usual  way,  there  could  be 

no  recovery,  was  proper.     Norfolk  &  W.  Ry.  Co.  v.  Gesswine 

(C.  C.  A.),  p.  553,  vol.  43  (20  R  R  R). 
In   action  for  injuries  to   employee,   evidence  authorized  charge 

that  if  plaintiff,  as  one  of  the  inducements  to  his  employment, 

was    permitted   to   run   locomotives   so   as   to   learn   to   be   an 

engineer,  it  was  the  duty  of  defendant  to  use  ordinary  care  to 

provide  and  maintain  a  reasonably  safe  place  for  him  to  work, 

Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.),  p.  263,  vol.  42  (19  R  R  R). 
Injury  to   engine   hostler   struck  by   engine   while   his   foot  was 

caught    in    loosely    covered    trench,    sufficiency    of    complaint. 

Baltimore  &  O.  R.  Co.  v.  Dofy  (C.  C.  A.),  p.  753,  vol.  40  (17 

R  R  R). 
Injury   to   servant   from   fall    of   cotton   bales    in   freight   house, 

evidence  insufficient  to  show  negligence  on  part  of  foreman, 

Cahill  V.  Boston  &  M.  R.  R.  (Mass.),  p.  830,  vol.  41  (18  R  R  R). 
Inspection  of  electric  wires.     Potts  v.  Shreveport  Belt  Ry.  Co. 

(La.),  p.  566,  vol.  30  (7  R  R  R). 
Insufficiency  of  evidence  to  show  negligence  of  other  employee 

than   head   brakeman   where   employee   was   injured  by    negli- 
gence  in    setting   switch.     Setterstrom   v.    Brainerd    &    N.    M. 

Ry.  Co.  (Minn.),  p.  500,  vol.  31  (8  R  R  R). 
Insufficiency  of  evidence  to  show  that  safe  place  to  work  was 

not  furnished.    Raiford  v.  Wilmington  &  W.  R.  Co.  (N.  Car.), 

p.  511.  vol.  27  (4  R  R  R). 
Liability  for  injury  to  brakeman  caused  by  accumulation  of  ice 

on  switch  track.    Sankey  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa), 

p.  306,  vol.  29  (6  R  R  R). 
Liability  question  for  jury  where  inexperienced  and  uninstructed 

servant  was  injured  while  removing  boiler  from  a  brick  wall. 

Proffitt  V.  Missouri  K.  &  T.  Ry.  (Jo.  of  Texas  (Tex,),  p.  196, 

vol.  28  (5  R  R  R). 
Master   liable    to   injured    servant   on    account    of   proximity   of 

telegraph  pole  to  track  in  yard  irrespective  of  ownership   of 

premises.      Illinois    Terminal    R.    Co.    v.    Thompson    (111.),    p. 

683.  vol.  35  (12  R  R  R). 
Negligence  in  failing  to  guard  excavation,  instruction.    Missouri, 

K.  &  T  Ry.  Co.  of  Texas  v.  Johnson  (Tex.),  p.  178,  vol.  26  (3 

R  R  R). 
Negligence  in  failing  to  provide  for  warnings  of  the  movements 

of  trains,  for  the  protection  of  employees  working  near  track. 

Bain   v.    Northern    Pac.    Ry.    Co.    (Wis.),    p.    31,   vol.    35    (12 

R  R  R). 
Negligence  in   failing  to  warn   switchman   of  danger   of  switch 

handle  coming  in   contact  with   car  steps.     Chicago,  etc.,   Ry. 
Co.  V.  Riley  (C.  C.  A.),  p.  403,  vol.  43  (20  R  R  R). 

Negligence  in  leaving  car  too  near  switch,  insufficiency  of  evi- 
dence in  action  for  injury  to  employee  sustained  while  climb- 
ing side  of  moving  car,  in  yard.  Bence  v.  New  York,  N.  H.  & 
H.  R.  R.  (Mass.),  p.  295,  vol.  26  (3  R  R  R). 

Negligence  in  locating  trolley  pole,  causing  injury  to  conductor 
while  on  running  board.  Withee  v.  Somerset  Traction  Co. 
(Me.),  p.  46.  vol.  35  (12  R  R  R). 

Negligence  in  maintaining  waterspout  in  such  position  as  to  be 
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dangerous  to  brakeman  on  top  of  trains.  Choctaw,  etc.,  R. 
Co.  V.  McDade  (U.  S,).  p.  837,  vol.  37  (14  R  R  R);  (C.  C.  A.), 
p.  413,  vol.  24  (1  R  R  R). 

NeRliRence  in  maintaining  waterspout  overhanging  track.  Choc- 
taw, etc..  R.  Co.  V.  McDade  (U.  S.),  p.  26,  vol.  35  (12  R  R  R). 

Negligence  in  permitting  the  carriage  of  loose  fuses  in  box  in 
engine  cab,  which  ignited  and  injured  engineer.  Crane  v. 
Chicago,  etc.,  R.  Co.  (Iowa),  p.  842,  vol.  37  (14  R  R  R). 

Negligence  in  placing  coal  chutes  near  track,  erroneous  instruc- 
tion. Louisville  &  N.  R.  Co.  v.  Hall  (Ky.),  p.  541,  vol.  31  (8 
R  R  R). 

Negligence  in  placing  post  of  cattle  guard  near  track,  question 
for  jury.  McDannald  v.  Washington  &  C.  R.  Ry.  Co.  (VVash.), 
p.  593.  vol.  31  (8  R  R  R). 

Negligence  in  suddenly  starting  cars  when  employee  was  working 
near  track,  sufficiency  of  evidence.  Bain  v.  Northern  Pac. 
Ry.  Co.  (Wis.),  p.  31,  vol.  35  (12  R  R  R). 

Negligence  in  suddenly  starting  train  without  warning  while 
brakeman  was  uncoupling.  Illinois  Cent.  R.  Co.  v.  Jones* 
Adm'r  (Ky.),  p.  372,  vol.  35  (12  R  R  R). 

Negligence,  insufficiency  of  evidence  of  where  trackman  was 
struck  by  cattle  guard  while  riding  on  flat  car.  Chicago 
Terminal  Transfer  R.  Co.  v.  Schiavone  (111.),  p.  339.  vol.  40  (17 
R  R  R). 

Negligence,  insufficiency  of  evidence  where  brakeman  was  thrown 
from  train  by  its  sudden  stopping.  Phinriey  v.  Illinois  Central 
R.  Co.  (Iowa),  p.  14,  vol.  35  (12  R  R  R).. 

Negligence  of  brakeman  in  employing  substitute  to  set  switch, 
question  for  jury.  Setterstrom  v.  Brainerd  &  N.  M,  R.  Ry. 
Co.  (Minn.),  p.  500,  vol.  31  (8  R  R  R). 

Negligence  to  place  structures  too  near  track.  Texas  &  P.  Ry. 
Co.  V.  Swearingen  (C.  C.  A.),  p.  348,  vol.  31  (8  R  R  R). 

Negligence  was  a  question  for  jury  where  brakeman  was  injured 
by  reason  of  defective  foot  guards  at  switch.  Pierson  v,  Chi- 
cago &  N.  W.  Ry.  Co.  (Iowa),  p.  332,  vol.  38  (15  R  R  R). 

Negligently  loading  car  not  a  failure  of  duty  to  furnish  safe 
place  to  work.  Wells,  Fargo  &  Co.  v.  Page  (Tex.),  p.  568, 
vol.  27  (4  R  R  R). 

Open  culvert,  master  was  not  liable  for  injury  to  brakeman 
caused  by  fall  into.  Southern  Pac.  Co.  v.  Gloyd  (C.  C.  A.), 
p.- 408,  vol.  39   (16  R'R  R). 

Performance  of  duty  to  furnish  safe  place  to  work  waived  by 
servants.  Christienson  v.  Rio  Grande  Western  Ry.  Co.  (Utah), 
p.  21fr,  vol.  33  (10  R  R  R). 

Pole  of  electric  light  company  located  so  near  track  as  to  en- 
danger railroad  employees,  negligence  of  railroad,  when 
chargeable  with  notice,  to  continue  to  operate  its  trains  in  such 
dangerous  proximity  thereto.  South  Side  Elevated  R.  Co.  v. 
Nesvig  (111.),  p.  805.  vol.  40  (17  R  R  R). 

Proximity  of  telegraph  pole  to  tracks  in  switch  yard  as  negli- 
gence. Illinois  Terminal  R.  Co.  v.  Thompson  (111.),  p.  683, 
vol.  35  (12  R  R  R). 

Question  for  jury  whether  railroad  was  guilty  of  negligence  in 
not  furnishing  safe  premises  where  brakeman  was  injured  by 
act  of  conductor  in  allowing  cars  to  run  on  siding  by  their 
momentum  without  any  one  in  charge.  Gila  Valley,  G.  &  N. 
R.  Co.  V.  Lyon  (Ariz.),  p.  817,  vol.  29  (6  R  R  R). 

Question  for  jury  whether  railroad  was  not  liable,  on  account 
of  failure  to  furnish  safe  place  to  work,  where  injury  to  em- 
ployee resulted  from  fall  through  trap  door  on  its  premises. 
Bateman  v.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.),  p.  200, 
vol.  34  (11  R  R  R). 

Railroad  employee  injured  by  pole  of  electric  lighting  company 
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located  too  near  track,  not  essential  to  liability  of  railroad 
that  it  be  proved  that  it  in  any  way  participated  in  erecting 
the  pole,  when  it  is  shown  to  have  had  knowledge  of  the  loca- 
tion of  the  pole  for  two  years  prior  to  the  accident.  South 
Side  Elevated  R.  Co.  v.  Nesvig  (111.),  p.  805,  vol.  40  (17 
R  R  R). 

Scaffold,  sufficiency  of  evidence  of  negligence  in  construction. 
Louisville  &  E.  R.  Co.  v.  Poulter's  Adm'r  (Ky.),  p.  26,  vol.  41 
(18  R  R  R). 

Section  hand  injured  by  steer  escaped  from  wreck  was  not  en- 
titled to  recover  on  the  theory  that  defendant's  answer  ad- 
mitted all  Texas  cattle  to  be  naturally  fierce.  Clark  v.  Missouri, 
etc..  R.  Co.  (Mo.),  p.  328,  vol.  33  (10  R  R  R). 

Structures  near  track,  necessary  location  of  coal  chute  was  not 
negligent,  although  dangerous  to  employees  riding  on  side  of 
car.  Mobile  &  O.  R.  Co.  v.  Vallowe  (111.),  p.  543,  vol.  37  (14 
R  R  R). 

Structures  near  track,  railroad  not  chargeable  with  negligence 
in  permitting  telephone  poles  to  be  erected  too  near  its  track, 
by  third  party,  on  the  land  of  another.  Chattanooga  Electric 
Ry.  Co.  V.  Moore  (Tenn.),  p.  281,  vol.  37  (14  R  R  R). 

Sufficiency  of  complaint  in  action  for  injuries  to  employee  ex- 
posed to  extreme  cold  while  employed  to  remove  snow  from 
defendant's  track.  Carll  v.  Interstate  Consol.  St.  Ry.  Co.  (R. 
I.),  p.  309.  vol.  25  (2  R  R  R). 

Sufficiency  of  evidence  of  negligence  where  brakeman  was 
knocked  from  top  of  car  by  spout  of  water  tank.  Northern 
Pac.  Ry.  V.  Perry  (C.  C.  A.),  p.  177,  vol.  28  (5  R  R  R). 

Sufficiency  of  evidence  of  negligence  where  brakeman  was  in- 
jured by  reason  of  accumulation  of  ice  on  switch  track.  San- 
key  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  306,  vol.  29  (6 
R  R  R). 

Sufficiency  of  evidence  that  yard  conductor  should  have  known 
that  train  had  not  been  flagged  where  brakema'n  working  under 
car  was  injured  in  a  collision.  Southern  Ry.  Co.  v.  Oliver 
(Va.),  p.  695,  V9I.  35  (12  R  R  R). 

Sufficiency  of  evidence  to  show  want  of  ordinary  care,  in  con- 
struction of  platform  causing  injury  to  servant.  Atlantic  & 
D.  Ry.  Co.  V.  West  (Va.),  p.  291,  vol.  29  (6  R  R  R). 

Testimony  of  brakeman  struck  by  low  bridge  was  insufficient 
to  establish  that  ice  on  the  bridge  was  cause  of  accident,  or 
that  presence  of  such  ice  as  might  have  been  on  bridge  was 
unusual.  Johnson  v.  Boston  &  M.  R.  R.  (Vt.),  p.  680,  vol.  42 
(19  R  R  R). 

Torpedoes,  where  the  rule  forbade  the  placing  of  them  at  sta- 
tions where  they  might  injure  passengers,  a  violation  of  the 
rule  was  negligence  per  se  entitling  an  employee  injured  by  a 
torpedo  so  placed  to  recover.  Illinois  Cent.  R.  Co.  v.  Burton 
(Ky.),  p.  794,  vol.  36  (13  R  R  R). 

Whether  neHj^ence  in  failing  to  provide  safe  place  to  work 
where  proximity  of  mail  crane  caused  injury  to  fireman. 
Kenney  v.  Meddaugh  (C.  C.  A.),  p.  226,  vol.  28  (5  R  R  R). 

Scope  of  Employment. 

Acts  of  employees  on  unlighted  hand  car  after  their  hours  of 
work  had  ceased  were  not  within  the  scope  of  their  employ- 
ment, nor  in  the  business  of  the  railroad,  and  the  latter, 
therefore,  was  not  liable  for  injuries  to  employees  on  another 
hand  car.  St.  Louis  Southwestern  Ry.  Co.  v.  Harvey  (C.  C. 
A.),  p.  379,  vol.  43  (20  R  R  R). 

Acts  of  servant  must  be  within  scope  of  his  employment  and  in 
the  business  of  his  master  in  order  to  charge  latter.    St.  Louis 
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Southwestern  Ry.  Co.  v,  Harvey  (C.  C.  A.),  p.  379,  vol.  43  (20 
R  R  R). 
Arrest  and  malicious  prosecution  of  allef^ed  thief  by  ticket  agent 
and  cashier  in   railroad  office,  liability  of  master.     Daniel  v. 
Atlantic    Coast    Line  R.    Co.   (N.    Car.),  p.    334,  vol   37    (14 
R  R  R). 
Assault,   allegation   that   it   was   within   scope    of   servant's   au- 
thority was  a  legal  conclusion.    Waaler  v.  Great  Northern  Ry. 
Co.   (S.  Dak.),  p.  819,  vol.  37  (14  R  R  R). 
Assault,  liability  of  master  depends  upon  whether  act  was  within 
scope   of   servant's   employment.     Waaler   v.    Great   Northern 
Ry.  Co.  (S.  Dak.),  p.  819,  vol.  37  (14  R  R  R). 
Assault  upon  servant  of  owner  of  land  upon  which  company  was 
building  snow  fence  without  authority,  was  not  within  scope 
of    authority    of    railroad    employee    directed    to    build    fence. 
Waaler  v.  Great  Northern  Ry.  Co.  (S.  Dak.),  p.  819,  vol.  37  (14 
R  R  R). 
Brutal  conduct  of  watchmen  in  searching  house  for  stolen  ties, 
master   liable   because   it   was   committed  while   acting   within 
scope  of  their  employment.     Lesch  v.  Great  Northern  Ry.  Co. 
(Minn.),  p.  770,  vol.  38  (15  R  R  R). 
Distinction,  as  affecting  master's  responsibility,  between  act  done 
within  and  act  committed  during  employment.     Bowen  v.  Illi-' 
nois  Cent.  R.  Co.  (C.  C.  A.),  p.  269,  vol.  39  (16  R  R  R). 
Duties  aiid  liabilities   of  master  with   respect  to  servant  acting 
outside  of.    Moran  v,  Rockland,  T.  &  C.  St.  Ry.  (Me.),  p.  721, 
vol.  35  (12  R  R  R). 
Evidence  sufficient  to  support  verdict  for  plaintiff,  and  to  show 
that  the  acts  done  by  servant  were  within  the  general  scope 
of  his  employment  and  authority.     Chicago,   R.   I.   &  P.   Ry. 
Co.  V.  Kerr  (Neb.),  p.  369,  vol.  42  (19  R  R  R). 
Hostler  taking  yard  master  to   dinner  on   engine  acting  within 
scope    of   employment.     Jensen  v.    Omaha    &.   St.    I*.    R.    Co. 
(Iowa),  p.  46.  vol.  27  (4  R  R  R). 
In   action   for   death   of   defendant's   baggage   master,   killed  by 
contact  with  structure  near  track,  it  appeared  that  he  was  at 
the   time   acting   outside   of   the    scope   of   his    duties,   at   the 
request  of  the  station  agent,  in  delivering  telegram  by  throw- 
ing it  from  a  moving  train,  and  therefore  the  master  was  not 
liable.     McTaggart  v,  Maine  Cent.  R.   Co.   (Me.),  p.  240,  voL 
42  (19  R  R  R). 
Injury  to  employee  resulted  from  negligence  of  servant  acting 
outside  of.    Moran  v.  Rockland,  T.  &  C,  St.  Ry.  (Me.),  p.  721, 
vol.  35  (12  R  R  R). 
Liability  for  injury  sustained  by  servant  while  not  discharging  a 
duty.     Shadoan's  Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.   R.  Co. 
(Ky.),  p.  280,  vol.  37  (14  R  R  R). 
Liability  for  injury  to  child  caused  by  wanton  act  of  engineer  in 
blowing  off  steam.     Alsever  v.   Mmneapolis   &  St.  L.   R.  Co. 
(Iowa),  p.  587,  vol.  24  (1  R  R  R). 
Liability  for  malicious  act  of  brakeman  in   ordering  boy  from 
moving  freight  car.     Williams  v.   Southern   Ry.   in   Kentucky 
(Ky.),  p.  732,  vol.  30  (7  R  R  R). 
Liability   for  unauthorized   act  of   servant,   done   with   intent  to 
benefit  master.    Daniel  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
p.  334,  vol.  37  (14  R  R  R). 
Liability  of  master  for  injury  to  employee  resulting  from  prank 
of  foreman  in  leaving  torpedo  on  track.     Sullivan  v.  Louisville 
&  N.  R.  Co.  (Ky.),  p.  368,  vol.  31  (8  R  R  R). 
Liability  of  master  for  negligent  act   of  servant  depends  upon 
whether  it  was  performed  within  scope  of  employment.     Lima 
Ry.  Co.  V.  Little  (Ohio),  p.  162,  vol.  29  (6  R  R  R). 
Liability  of  master  for  wanton  or  reckless  torts  of  servants  not 
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committed  within  scope  of  employment.     Southern  Ry.  Co.  v. 

James  (Ga.),  p.  158,  vol.  32  (9  R  R  R). 
Master  liable  for  acts  of  servant  within  the  {general  scope  of  his 

employment    while    about    his    master's    business,    though    the 

act  be  negligent,  wanton,  willful  or  malicious.     Chicago,  R.  I. 

&  P.  Ry.  Co.  V.  Kerr  (Neb.),  p.  369,  vol.  42  (19  R  R  R), 
Master  liable  for  torts   of   servants  committed  within  scope   of 

employment,   whether   they   be   negligently   or   willfully    done. 

Lesch  V,  Great  Northern  Ry.  Co.  (Minn.),  p.  770,  vol.  38  (15 

R  R  R). 
Master  not  liable  for  death  of  baggageman,  killed  while  acting 

outside  the  scope  of  his  duties,  in  attempting  to  perform  a 
service  at  the  request  of  the  station  agent.  McTaggart  v. 
Maine  Cent.  R.  Co.  (Me.),  p.  240,  vol.  42  (19  R  R  R). 

Master  not  liable  for  servant's  torts,  unless  done  in  or  about 
duties  assigned  to  him*  or  in  the  accomplishment  of  objects 
within  the  line  of  his  duties.  Palos  Coal  &  Coke  Co.  v. 
Benson  (Ala.),  p.  185,  vol.  42  (19  R  R  R). 

Presumption  under  employers'  liability  act  of  Indiana  that  negli- 
gent servant  was  acting  within  scope  of  employment.  Cin- 
cinnati. H.  &  D.  R.  Co.  V.  Thiebaud  (C.  C.  A.),  p.  26,  vol.  27  (4 
R  R  R). 

Question  for  jury  whether  a  servant's  particular  act  of  negli- 
l^ence  causing  injury  to  a  stranger  was  performed  within  scope 
of  his  employment.  Barmore  v.  Vicksburg,  S.  &  P.  Ry.  C;o. 
(Miss.),  p.  841,  vol.  40  (17  R  R  R). 

Railroad  not  liable  for  fireman's  act  in  throwing  lump,  of  coal  at 
person  standing  beside  track.  Louisville  &  N.  R.  Co.  v.  Routt 
(Ky.),  p.  344,  vol.  33   (10  R  R  R): 

Railroad's  servant  employed  to  gather  fuel  for  steam  pump  neg- 
ligently running  his  railroad  tricycle  against  a  stranger,  while 
returning  to  his  duty,  after  having  left  it  to  carry  a  sick 
friend  to  a  station,  railroad  responsible  on  the  ground  that  he 
had  resumed  his  duties.  Barmore  v.  Vicksburg,  S.  &  P.  Ry. 
Co.  (Miss.),  p.  841,  vol.  40  (17  R  R  R). 

Scope  of  conductor's  employment,  allowing  employees  to  ride  to 
work.  Chicago  Terminal  Transfer  R.  Co.  v.  Schiavone  (111.), 
p.  339,  vol.  40  (17  R  R  R). 

Scope  of  employment  of  freight  conductor  or  superintendent  to 
order  freight  brakeman  to  couple  air  hose  between  cars,  and 
to  assure  him  that  he  would  "look  out  for  him."  Edgar  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  403,  vol.  41  (18 
R  R  R). 

Scope  of  employment  where  brakeman  in  leaving  a  saloon  to 
board  train  ran  against  person  standing  near  depot  and  pushed 
him  under  car.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Ed- 
wards (Tex.),  p.  430,  vol.  25  (2  R  R  R). 

Scope  of  engineer's  employment  where  child  was  injured  by 
torpedo  placed  upon  track  for  former's  amusement.  Euting  v, 
Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  513,  vol.  28  (5  R  R  R). 

Scope  of  work  of  express  messenger  loading  and  arranging  ex- 
press matter  in  car.  Wells,  Fargo  &  Co.  v.  Page  (Tex:),  p. 
568,  vol.  27  (4  R  R  R). 

Servant  entrusted  with  dangerous  appliance  causing  injury  to 
stranger,  master  not  allowed  to  escape  responsibility  on  the 
ground  that  servant,  in  the  act  complained  of,  was  acting 
outside  scope  of  his  employment.  Barmore  v.  Vicksburg,  S.  & 
P.  Ry.  Co.   (Miss.),  p.  841.  vol.  40  (17  R  R  R). 

Servant  must  have  been  acting  within  to  render  master  re- 
sponsible. Bowen  v.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  269, 
vol.  39  (16  R  R  R). 

Torpedo,  in  absence  of  evidence  that  the  wanton  act  of  em- 
ployees in  throwing  it  was  within  the  scope  of  their  employ- 
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ment,  the   railroad  was  not  guilty  of  negligence,   rendering  it 
liable  for  injury  to  boy  who  picked  it  from  the  ground.    Ober- 
toni  V.  Boston  &  M.  R.  R.  (Mass.),  p.  332,  vol.  40  (17  R  R  R). 
Tort  of  engineer  in  placing  torpedo  on  track  for  his  own  amuse- 
ment.    Euting  V.   Chicago   &  N.   W.   Ry.   Co.    (Wis.),  p.  513, 
vpl.  28  (5  R  R  R). 
Tricycle  speeding  along  track,  question  for  jury  whether  it  wai 
a  dangerous  instrumentality,  within  rule  holding  master  liable 
for   injuries   caused  by  a   servant  in   the   use   of   a    dangerous 
instrumentality,  irrespective  of  whether  he  was   acting  ^^ihin 
scope  of  his  employment.     Barmore  v.  Vicksburg,  S.  &  P.  Ry. 
Co.  (Miss.),  p.  841,  vol.  40  (17  R  R  R). 
Where  one,  who  was  defendant's  station  agent  and  also  acted  as 
express  company's  agent,  killed  a  person  while  he  was  signing 
a  receipt  book  for  a  package,  it  could  not  be  assumed  that  the 
package    contained    freight    matter,    and    not    express    matter. 
Bowen  v.  Illinois  Cent.  R.   Co.   (C.   C.  A.),  p.  269.  vol.  39  U6 
R  R  R). 
Servant  injured,  while  obeying  order,  by  reason  of  defects  in  ap- 
pliances or  work  place,  which   emplover  knew  were   dangerous, 
liability.    Illinois  Cent.  R.  Co.  v.  Keebler  (Ky.),  p.  32,  vol.  41  il3 
R  R  R). 
Speed  of  train  by  which  section  hand  was  struck,  insufficiency  of 
evidence.     Helm  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  324,  vol.  38 
(15  R  R  R). 
Speed   of   train   was   not   negligent   with    respect  to   section    hand 
struck  by  the  train.     Helm  v.  Missouri  Pac.  Ry.  Co.   (Mo.),  p. 
324,  vol.  38  (15  R  R  R). 
Statutory  provision  as  to  payment  of  wages  to  discharge  employees 
not  applicable  to  foreign  contract  of  employment.     Louisiana  & 
N.  W.  Ry.  Co.  V.  Phelps  (Ark.),  p.  379,  vol.  26  (3  R  R  R). 
Street   railway   company    may   be    liable    on   account    of    defective 
switch,  althoueh  it  had  been  approved  by  the  city  engineer,  the 
line  having  been  constructed  under  contract  with  the  city.     Bir- 
mingham Traction  C^o.  v.  Reville  (Ala.),  p.  524,  vol.  32  (9  R  R  R). 
Sufficiency    of   allegation    of   existence    of   defect    in    engine    step. 

Galveston,  etc.,  R.  Co.  v.  Abbey  (Tex.),  p.  50,  vol.  27  (4  R  R  RV 
Sufficiency  of  allegation  of  willfulness  or  recklessness  in  backing 
train.      Bolin   v.   Southern   R,    Co.    (S.   Car.)^  p.   320,   vol.   30    (7 
R  R  R). 
Sufficiency  of  complaint  in  action  for  death  of  brakeman,  alleged 
to  have  resulted  from  negligence   in   backing  train  at   night   in 
switch  yard.     Chicago,  I.  &  L.  Ry.  Co.  v.  Barnes  (Ind.),  p.  567, 
vol.  32  (9  R  R  R). 
Sufficiency  of  complaint,  in  action  for  injury  to  brakeman,  alleging 
that  derailment  was  caused  by  negligence  of  engineer  in  running 
train  at  a  dangerous  and  reckless  rate  of  speed.     Northern  Ala. 
Ry.  Co.  V.  Shea  (Ala.),  p.  514,  vol.  37  (14  R  R  R). 
Sufficiency  of  complaint,  in  action  for  injury  to  brakeman,  which 
did  not  give  full  name  of  alleged  negligent  employee.     Northern 
Ala.  Ry.  Co.  v.  Shea  (Ala.),  p.  514,  vol.  37  (14  R  R  R). 
Sufficiency  of  complaint  of  wantonness  in  iniuring  servant  by  pro- 
pelling car  against  another  car.    Southern  Ry..  Co.  v.  Bunt  (Ala.), 
p.  786,  vol.  27  (4  R  R  R). 
Sufficiency  of  declaration,  in  action  for  injury  to  fireman   alleged 
to  have  resulted  from  negligence  of  engineer,  his  superior  officer, 
under  §  193  of  Mississippi  constitution.     Cheaves  v.  Southern  Ry 
Co.  (Miss.),  p.  388.  vol.  31  (8  R  R  R). 
Sufficiency  of  evidence  of  existence  of  custom  to  stop  engine  when 
brakeman    is    coupling    cars,      ^chus    v.     Powers-Simpson    Co. 
(Minn.),  p.  420,  vol.  24  (l  R  R  R). 
Sufficiency  of  evidence  of  negligence.     Central  of  Georgia  Ry.  Co 
V.  Austin  (Ga.),  p.  148,  vol.  26  (3  R  R  R). 
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Sufficiency  of  evidence  of  neglifjence  of  assistant  yard  master  in 
not  ascertaining:  that  one  of  the  cars  was  off  the  track  when  he 
ordered  the  train  to  be  moved,  in  action  for  death  of  member 
of  switching  crew.  Chicago  &  E.  I.  R.  Co.  v.  Driscoll  (III),  P- 
413,  vol.  33   (10  R  R  R). 

Sufficiency  of  evidence  of  nejflijjence  of  engineer  in  running  train 
at  an  excessive  rate  of  speed.  Northern  Ala.  Ry.  Co.  v.  Shea 
(Ala.),  p.  514,  vol.  37  (14  R  R  R). 

Sufficiency  of  evidence  of  negligence  of  train  dispatcher,  in  action 
for  injury  to  brakeman  from  collision  between  trains.  Northern 
Pac.  Ry.  Co.  v.  Mix  (C.  C.  A.),  p.  739,  vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  of  negligence  to  go  to  jury  where  death  of 
Rreman  was  occasioned  by  collision  between  sections  of  broken 
train.  Louisville,  etc.,  R.  Co.  v.  Gilliam  (Ky.),  p.  272,  vol.  30  (7 
R  R  R). 

Sufficiency  of  evidence  of  negligence  where  car  repairer,  under  car, 
was  injured  by  reason  of  collision  between  such  car  and  engine 
in  charge  of  inexperienced  "hostler."  Chicago  Terminal  Transfer 
R.  Co.  V.  Stone  (C.  C.  A.),  p.  243,  vol.  28  (5  R  R  R). 

Sufficiency  of  evidence  that  brakes  were  not  properly  set  when 
unattended  cars  escaped  from  siding.  Jones  v.  Kansas  City,  etc., 
R.  Co.  (Mo.),  p.  364,  vol.  33  (10  R  R  R). 

Sufficiency  of  evidence  that  combined  negligence  of  gate  keeper, 
engineer  and  fireman  was  proximate  cause  of  injury  to  foreman 
of  switching  crew  riding  on  engine.  Chicago  &  A.  R.  Co.  v. 
Wise   (111.),  p.  8,  vol.  33  (10  R  R  R). 

Sufficiency  of  evidence  that  injury  to  employee  was  caused  by 
failure  to  have  sufficient  hands  to  lower  the  gins  of  pile  driver. 
Gustafson  v.  Seattle  Traction  Co.  (Wash.),  p.  176,  vol.  26  (3 
R  R  R). 

Sufficiency  of  evidence  that  water  spout  was  proximate  cause  of 
death  of  brakeman  on  roof  of  car.  Choctaw,  O.  &  G.  R.  Co.  v. 
McDade  (C.  C.  A.),  p.  413,  vol.  24  (1  R  R  R). 

Sufficiency  of  evidence  to  show  negligence  in  conductor  signaling 
engineer  to  move  train  without  warning  plaintiff,  in  action  for 
injury  to  brakeman  between  cars  repairing  coupling.  Bowes  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  292,  vol.  25  (2  R  R  R). 

Sufficiency  of  evidence  to  show  that  brakeman  slipped  on  accumu- 
lation of  ice  inside  of  rail  of  switch  track.  Sankey  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  306,  vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  to  show  that  injury  of  fireman  resulted  from 
negligence  of  engineer.  Norfolk  &  W.  Ry.  Co.  v.  Cromer  (Va.), 
p.  371,  vol.  31  (8  R  R  R). 

Sufficiency  of  evidence  to  sustain  finding  that  defendant  was  neg- 
ligent for  having  failed  to  properly  instruct  and  warn  employee 
injured  by  reason  of  brake  on  logging  train  beconyng  loose. 
Bowers  v.  Star  Logging  &  Lumber  Co.  (Ore.),  p.  300,  vol.  26  (3 
R  R  R). 

Sufficiency  of  petition  in  action  for  death  of  employee.  Pierce 
V.  Seaboard  Air  Line  Ry.  (Ga.),  p.  575.  vol.  40  (17  R  R  R). 

Switchman  injured  in  yard,  evidence  showed  that  injuries  were 
caused  by  negligence  of  yard  foreman.  Howard  v.  Chesapeake 
&  O.  Ry.  Co.  (Ky.),  p.  842,  vol.  41  (18  R  R  R). 

Test  of  care  due  from  master  to  servant.  Southern  Pac.  Co.  v. 
Hetzer  (C.  C.  A.),  p.  724,  vol.  40  (17  R  R  R). 

Though  courts  can  presume  that  foreign  law  with  respect  to  pay- 
ment of  wages  of  discharged  employee  are  the  same  as  its  own, 
they  cannot  presume  that  foreign  laws  impose  a  certain  penalty. 
Louisiana  &  N.  W.  Ry.  Co.  v.  Phelps  (Ark.),  p.  379,  vol.  26  (3 
R  R  R). 

Tracks. 

Blocking  guard  rails,  master's  failure  to  do  so  must  be   proxi- 
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mate  cause  to  entitle    injured    employee    to    recover.     Ray  v. 
VicksbuFR.  etc.,  Ry.  Co.  (La.),  p.  704,  vol.  35  (12  R  R  R). 

Care  due  employee  to  keep  roadbed  in  safe  condition,  certain 
instruction,  though  not  approved,  was  not  reversible  error, 
where  objection  to  it  failed  to  point  out  in  what  respect  the 
lauRuaRe  to  which  exception  was  prayed  was  either  inadequate, 
misleading,  or  lacking  in  precision.  Van  Blarcom  v.  Central 
R.  Co.  of  New  Jersey  (N.  J.),  p.  699,  vol.  40  (17  R  R  R). 

Care  due  engineer  to  keep  track  in  safe  condition.  Van  Blarcom 
V.  Central  R.  Co.  of  New  Jersey  (N.  J.),  p.  699,  vol.  40  (17 
R  R  R). 

Care  required  of  master  to  keep  tracks  in  safe , condition^  to  pre- 
vent injury  to  brakeman.  Culver  v.  South  Haven  &  E.  R.  Co. 
(Mich.),  p.  806,  vol.  38  (15  R  R  R). 

Death  of  fireman  in  a  derailment,  negligence  *in  preservation  of 
the  track  was  a  question  for  jury.  Shugart  v.  Atlanta,  K.  & 
N.  Ry.  (C.  C.  A.),  p.  558,  vol.  40  (17  R  R  R). 

Defect  in  track  not  proximate  cause  where  motorman  was  in- 
jured in  collision.  Seccombe  v.  Detroit  Electric  Ry.  (Mich.), 
p.  343,  vol.  31  (8  R  R  R). 

Duty  of  master  with  respect  to  Rate  across  track,  owned  by  an- 
other, but  under  former's  control.  Central  of  Georgia  Ry.  Co. 
V.  McClifford  (Ga.),  p.  457,  vol.  34  (11  R  R  R). 

Duty  to  construct  and  maintain  safe  bridges.  Copeland  v.  Wa- 
bash R.  Co.  (Mo.),  p.  508,  vol.  31  (8  R  R  R). 

Duty  to  employee  with  respect  to  roadbed.  Smith  v.  Erie  R. 
Co.  (N.  J.),  p.  793,  vol.  27  (4  R  R  R). 

Duty  to  furnish  safe  track  nonassignable.  Chicago  &  A.  Ry. 
Co.  V.  Eaton  (111.),  p.  353,  vol.  24  (1  R  R  R). 

Duty  to  trainmen  to  maintain  track.  Hamilton  v.  Michigan 
Central  R.  Co.  (Mich.),  p.  365,  vol.  35  (12  R  R  R). 

Duty  to  warn  trainmen  of  dangerous  condition  of  track.  West- 
ern Ry.  V.  Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R). 

Evidence  that  ties  were  rotten  at  place  of  derailment  amounted 
to  proof  of  allegation  that  the  rails  were  "insecurely  fas- 
tened to  the  cross-tiees."  Northern  Ala.  Ry.  Co.  v.  Shea  (Ala.), 
p.  514,  vol.  37  (14  R.R  R). 

Ignorance  of  condition  of  brakeman  responsible  for  accident  did 
not  relieve  defendant  from  liability  for  its  failure  to  have  track 
in  safe  condition.  St.  Louis  S.  W.  Ry.  Co.  v.  Kelton  (Tex.), 
p.  279,  vol.  25   (2  R  R  R). 

In  action  for  death  of  engineer  from  defective  roadbed,  plea 
which  alleged  that  railroad's  servants  did  not  know  of  the 
conditions  in  time  to  give  warning  to  deceased  was  bad  for 
failiuR  to  show  that  defendant  had  made  efforts  to  inform  itself. 
Western  Ry.  v,  Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R). 

In  action  for  death  of  engineer  from  defective  roadbed,  question 
of  sufficiency  of  plea  alleging  that  the  railroad's  servants  did 
not  know  of  the  defect  in  time  to  give  deceased  warning  was 
rendered  immaterial  by  its  plea  to  the  general  issue.  Western 
Ry.  V.  .Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R).      . 

In  action  for  injury  to  street  car  conductor  from  alleged  de- 
fective rail,  certain  instruction  was  not  objectionable  on  the 
ground  that  it  assumed  that  the  rail  was  defective.  Moore  v. 
St.  Louis  Transit  Co.  (Mo.),  p.  444,  vol.  43  (20  R  R  R). 

It  cannpt  be  said,  as  matter  of  law,  that  company  is  free  from 
negligence  where  trainman  is  injured  by  reason  of  proximity 
of  switch  to  track.  Morrisette  v.  Canadian  Pac.  Ry.  Co.  (Vt.), 
p.  219,  vol.  28  (5  R  R  R). 

It  was  not  error  to  permit  defendant  counsel  to  argue  to  jury 
the  long  and  safe  use  of  the  place,  in  action  for  injury  to  flag- 
man who  stumbled  on  track  and  was  injured.  Southern  Ry. 
Co.  V.  McLellan  (Miss.),  p.  559,  vol.  28  (5  R  R  R). 
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Liability  for  negligence  of  trackmen  in  failing  to  inspect  and 
repair  tracks.  Smith  v.  Erie  R.  Co.  (N.  J.),  p.  793,  vol.  27 
(4  R  R  R). 

Liability  of  company  not  affected  by  fence  law,  where  trainman 
was  killed  in  derailment  resulting  from  presence  of  cattle  at 
point  on  track  not  fenced.  Snyder  v,  Pennsylvania  R.  Co. 
(Pa.),  p.  82,  vol.  32  (9  R  R  R). 

Liability  when  ordinary  care  in  construction  and  repair  of  tres- 
tles is  used.  Dolan  v.  Sierra  Ry.  Co.  of  California  (Cal.),  p- 
875,  vol.  25  (2  R  R  R). 

Negligence  in  failing  to  warn  trainmen  of  damage  to  railroad 
track  from  storm  primary  cause  of  death  of  brakeman.  Mer- 
cantile Trust  Co.  V,  Pittsburg,  etc.,  Ry.  Co.  (C.  C.  A.),  p. 
354,  vol.  29  (6  R  R  R). 

Negligence  of  master  was  question  for  jury,  in  action  by  brake- 
man  for  injuries  resulting  from  his  jumping  from  engine 
through  fear  that  it  would  go  through  burning  trestle,  alleged 
to  have  ignited  through  negligence  in  allowing  combustible 
debris  to  accumulate.  Root  v,  Kansas  City  Southern  Ry.  Co. 
(Mo.),  p.  171,  vol.  43  (20  R  R  R). 

Negligence  question  for  jury  in  action  for  injuries  to  street  car 
conductor  resulting  from  derailment  of  car  because  of  an 
alleged  defective  rail.  Moore  «/.  St.  Louis  Transit  Co.  (Mo.), 
p.  444,  vol.  43  (20  R  R  R). 

Negligence,  question  for  jury  where  brakeman  was  injured  by 
reason  of  his  foot  slipping  between  ties  in  defective  track. 
Erie  R.  Co.  v.  Moore  (C.  C.  A.),  p.  44,  vol.  25  (2  R  R  R). 

Negligence  was  a  question  for  jury,  in  action  against  railroad 
construction  company,  where  minor  employee,  who  had  not 
been  warned  of  the  danger,  was  caught  in  angle  of  unblocked 
switch  by  train  at  night.  Mace  v.  H.  A.  Boedker  &  Co.  (Iowa), 
p.  301,  vol.  40  (17  R  R  R). 

Not  liable  for  injury  to  fireman  on  switch  engine  through  a 
collision  at  night  with  cars  on  switch  track,  brought  about  by 
erroneous  statement  by  yard  master  that  track  was  clear. 
Pennsylvania  Co.  v,  Fishack  (C.  C.  A.),  p.  85,  vol.  32  (9  R 
R  R). 

Not  neglifrence  to  use  unblocked  frogs  in  railroad  freight  yard. 
Kilpatrick  v.  Choctaw,  O.  &  G.  R.  Co.  (C.  C.  A.),  p.  501,  vol. 
29  (6  R  R  R). 

Question  for  jury  whether  derailment  was  caused  by  defective 
rail  or  obstruction  merely.  Peters  v.  McKay  &  Co.  (Cal.),  p. 
173.  vol.  26  (3  R  R  R). 

Question  for  jury  whether  siding  without  a  derailing  switch  was 
reasonably  safe.  Jones  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  p. 
364,  vol.  33  (10  R  R  R). 

Question  for  jury  whether  switch  was  defective,  and  whether 
such  defect  was  the  proximate  cause  of  derailment.  Birming- 
ham Traction  Co.  v.  Reville  (Ala.),  p.  524,  vol.  32  (9  RR  R). 

Sufficiency  of  complaint,  in  action  against  railroad  for  death  of 
engineer  from  defective  roadbed.  Western  Ry.  v.  Russell 
(Ala.),  p.  225.  vol.  43  (20  R  R  R). 

Sufficiency  of  complaint,  in  action  for  injury  to  brakeman,  alleg- 
ing that  defect  in  track  was  the  result  of  negligence  of  some 
person,  not  named,  entrusted  with  the  duty  of  keeping  the 
track  in  proper  condition.  Northern  Ala.  Ry.  Co.  v.  Shea 
(Ala.),  p.  514.  vol.  37  (14  R  R  R). 

Sufficiency  of  evidence  of  defect  in  rail  where  employee  was  in- 
jured by  reason  of  derailment.  Peters  v.  McKay  &  Co.  (Cal.), 
p.  173.  vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  of  negligence  in  construction   of  bridge. 

Miller  v.  Great  Northern  Ry.  Co.   (Minn.),  p.   371,  vol.  26  (3 
R  R  R).  V.I',  V 
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Sufficiency    of   evidence    that    bridj^e    was    unsafe.      Copeland    v. 

Wabash  R.  Co.  (Mo.),  p.  508,  vol.  31  (8  R  R  R). 
Sufficiency  of  evidenc;^  that  derailment  was  caused  by  defects  in 
track.     Northern  Ala.  Ry.   Co.  v.  Shea   (Ala.),  p.  514,  vol.  37 
(14  R  R  R). 
Sufficiency  of  evidence  to  show  negligence  with  respect  to  track 
where  brakeman  was  iniured  while  passing  in  front  of  moving 
cars.     DeCair  v.  Manistee  &  G.  R.  Co.  (Mich.),  p.  378,  vol.  31 
(8  R  R  R). 
Sufficiency  of  evidence  to  show  that  brakeman  would  not  have 
been   killed  had  rule   requiring  flags   and  torpedoes   been   ob- 
served.    Chicago  &  A.  Ry.  Co.  v,  Eaton  (111.),  p.  353,  vol.  24 
(1  R  R  R). 
Verdict  properly  directed  for  defendant,  in  action  for  injury  to 
conductor,  alleged  to  have  been  sustained  by  reason  of  a  de- 
fective cross-tie.    Briggs  v.  East  Broad  Top  R.  &  C.  Co.  (Pa-), 
p.  316,  vol.  33  (10  R  R  R). 
Where  complaint,  in  action  against  railroad  for  death   of  engi- 
neer   from    defective    roadbed,    alleges    that    defendant    negli- 
gently failed  to  warn  decedent  of  the  conditions  of  roadbed,  a 
plea  that  decedent's  death  resulted  from  a  washout  caused  by 
rainfall  so  heavy  as  to  amount  to  an  act  of  God,  is  insufficient. 
Western  Ry.  v.  Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R). 
Variance  in  regard  to  road  upon  which  accident  happened,  in  ac- 
tion against  two  railroads.     Northern  Alabama  Ry.  Co.  v,  Man- 
sell  (Ala.),  p.  186,  vol.  34  (11  R  R  R). 
Variance,  proof  that  switchman  employed  in  yard  was  injuired  by 
reason   of  negligence   of  yard   foreman    does   not   authorize    re- 
covery, where  petition  alleged  that  engineer  charged  with   duty 
of   operating  engine   in   switching  was    negligent,    and    that   the 
place  of  the  accident  was  dark  and  dangerous.    Howard  v.  Ches- 
apeake &  O.  Ry.  Co.   (Ky.),  p.  842,  vol.  41   (18  R  R  R). 
Volunteers,  care  due.     Atlanta  &  W.  P.  R.  Co.  v.  West   (Ga.),  P- 

548.  vol.  37   (14  R  R  R). 
Waiver  of  right  to  discharge  employee.     Daniels  v.  Boston  &  M. 

R.  Co.  (Mass.).  p.  549,  vol.  32  (9  R  R  R). 
When  evidence  of  defendant's  failure  to  use  ordinary  care  is  suffi- 
cient to  go  to  the  jury.     Dolan  v.  Sierra  Ry.  Co.  of  California 
(Cal.).  p.  875,  vol.  25  (2  R  R  R). 
When   instruction    as    to   master's   duty   to   use    care   for    servant, 
though   erroneous,   does   not  constitute  reversible  error.     Dolan 
V.  Sierra  Ry.  Co.  of  California  (Cal.),  p.  875,  vol.  25  (2  R  R  R). 
Where   declaration,   in   action   for   injury   to   brakeman,   complains 
only  of  a  defect  in  track,  charge  is  erroneous  in  authorizing  re- 
covery for  defect  in  coupler.     Culver  v.  South   Haven  &  E.  R. 
Co.  (Mich.),  p.  806,  vol.  38  (15  R  R  R). 
Where  fireman  was  killed  by  the  derailment  of  the  engine  directly 
caused  by  a  defect  in  the  track,  the   railroad  was   not  excused 
from   liability   on   the   ground   that   the   engineer   was   guilty  of 
negligence  contributing  to  the  accident  in  running  the  train  at 
an  excessive  rate  of  speed.     Shugart  v.  Atlanta.  K.  &  N,  Ry.  (C. 
C.  A.),  p.  558.  vol.  40  (17  R  R  R). 
Where,   in   action   against   railroad   company   for  the   death  of  an 
employee,  the   grounds   of   defense   actually   relied   on  were   de- 
fendant's  want   of   negligence   and    negligence    of   decedent    and 
his  fellow  servants,  the  court's  refusal  to  require  a  statement  of 
the  ground  of  defense  was  not  prejudicial  to  plaintiff.     Driver's 
adm'r  v.  Southern  Ry.  Co.  (Va.),  p.  11,  vol,  41  (18  R  R  R). 
Where,  in  action  for  the  death  of  train  hand,  the  evidence  tended 
to   show   that   decedent   was   killed   while   attempting   to   mount 
shifting  engine,   with   his   back  to   approaching  box  cars,   which 
gave  no  warning  of  their  approach,  and  which  were  not  manned 
with  a  lookout,   the  question  of  the  railroad's  actionable  negli- 
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Rence  was  for  the  jury.     Peoples  v.  North  Carolina  R.  Co.   (N. 
Car.),  p.  18,  vol.  41  (18  R  R  R). 

Where  only  ground  of  neglijjence  pleaded  was  failure  to  protect 
the  hand  car  while  runninjr,  there  could  be  no  recovery  on  the 
fj^round  of  negrligence  in  starting  it  out.  Whittlesey  v.  New 
York,  N.  H.  &  H.  R.  Co.  (Conn.),  p.  104,  vol.  36  (13  R  R  R). 

Where  railroad  failed  to  provide  derailing  switch  at  junction  of 
switch  track  and  main  track,  and  car  was  set  out  on  switch 
track,  with  its  brake  loose,  and  the  brake  wheel  inaccessibk  be- 
cause obstructed  with  timbers,  and  employees  of  a  mining  com- 
pany which  used  the  switch  track  negligently  moved  the  car 
whereby  it  ran  onto  the  main  track,  injuring  a  car  repairer,  the 
negligence  of  the  mine  employees  did  not  relieve  the  railroad  of 
responsibility  for  the  proximate  cause  of  the  injury.  Smith  v. 
Fordyce  (Mo.),  p.  378,  vol.  39  (16  R  R  R). 

Where  rule  of  a  railroad  company  required  cars  standing  on  a 
grade  siding  to  be  coupled,  and  an  engineer,  in  moving  cars  that 
had  been  so  standing,  suddenly  stopped  the  train,  whereby  certain 
cars  not  coupled  parted  causing  an  injury  to  a  brakeman,  if  the 
manner  of  stopping  the  engine  would  not  have  been  negligence 
in  case  the  cars  were  coupled,  it  w^s  not  negligence  because  of 
the  conditions  not  known  to  the  engineer.  Hilton  v.  Fitchburg 
R.  R.  (N.  H.),  p.  757,  vol.  39  (16  R  R  R). 

Where  superior,  while  absent,  sends  an  order  to  an  employee  to 
perform  certain  work,  but  leaves  to  the  employee  the  selection 
of  the  means  and  manner  of  performing  the  service,  and  the 
latter  is  injured,  he  cannot  recover  on  the  ground  that  he  was 
acting  with  care  in.  obeying  the  positive  order  of  a  superior. 
Northern  Ohio  Ry.  Co.  v.  Rigby  (Ohio),  p.  403,  vol.  35  (12 
R  R  R). 

Whether  defective  car  was  cause  of  wreck  in  which  brakeman  was 
injured,  weight  of  evidence.  Oglesby  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  p.  304,  vol.  33  (10  R  R  R). 

Whether  injury  to  brakeman  resulted  from  error  of  train  dis- 
patcher in  transmitting  order  message,  or  from  the  negligence 
of  trainmen  in  acting  when  in  doubt  as  to  the  meaning  of  the 
order,  or  to  both  concurrently,  was  a  question  for  the  jury. 
Wallace  v,  Boston  &  M.  R.  R.  (N.  H.),  p.  497,  vol.  34  (11 
R  R  R). 

Whether  mismatched  couplings  proximate  cause  of  death  of  brake- 
man.  Southern  Pac.  (io.  v.  Winton  (Tex.),  p.  358,  vol.  26  (3 
R  R  R). 

Whether  position  of  car  placed  on  switch  track  by  lumber  com- 
pany was  the  cause  of  injury  to  yardmaster  riding  on  side  ladder 
of  car  on  main  track.  Boyce  v.  Wilbur  Lumber  Co.  (Wis.),  p. 
41.  vol.  33  (10  R  R  R). 

Whether  red  light  was  shown  was  question  for  jury,  in  action  for 
injury  to  employee  of  one  of  the  companies,  caused  by  collision 
at  intersection  of  two  railroads.  Chicago  &  A.  R.  Co.  v.  Vipond 
(111.),  p.  295,  vol.  37  (14  R  R  R). 

Who  Are  Employees. 

Brakeman  could  not  recover  for  injury  sustained  while  in  cab 
of  the  locomotive  of  another  train  to  secure  a  drink  of  water. 
Shadoan's  adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  (Ky.),  p. 
280,  vol.  37  (14  R  R  R). 

Certain  evidence  did  not  show  that  foreman  of  day  railroad 
gravel  dump  crew  was  in  defendant's  employment  when  he 
was  killed  after  the  expiration  of  his  hours  of  service.  Baker^s 
adm'r  v.  Lexington  &  E.  Ry.  Co.  (Ky.),  p.  223,  vol.  43  (20 
R  R  R). 

Contract,  under  which  railroad  let  cabs  out  to  drivers,  was  one 
of  bailment,  and  not  one  creating  the  relation  of  master  and 
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servant.     McColliRan  v.  Pennsylvania  R.  Co.  (Pa.)f  p.  427,  vol. 
43  (20  R  R  R). 

Creation  of  relation.  Atlanta  &  W.  P.  R.  Co.  v.  West  (Ga,),  p. 
548.  vol.  37   (14  R  R  R). 

Employee  injured  while  riding:  from  work,  allegations  in  com- 
plaint that  he  was  a  passenjjrer  a  mere  leg^al  conclusion.  In- 
dianapolis &  G.  R.  T.  Co.  V.  Foreman  (Ind.),  p.  214,  vol.  34 
(11  R  R  R). 

Existence  of  relation.  St.  Louis,  S.  W.  Ry.  Co.  v.  Smith  (Ark.), 
p.  1,  vol.  31  (8  R  R  R). 

Existence  of  relation  where  switching  crew  worked  for  two  com- 
panies. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shelton  (Tex.),  p.  634, 
vol.  31  (8  R  R  R). 

Independent  contractor,  contractor  was  not,  but  was  the  servant 
of  railroad,  for  whose  tort  in  removing  soil  from  private  prop- 
erty the  railroad  was  liable.  Parrott  v.  Chicago  Great  Western 
Ry.  Co.  (Iowa),  p.  253,  vol.  39  (16  R  R  R). 

Independent  contractors,  test  as  to  whether  or  not  they  are  em- 
ployees, so  as  to  render  their  employers  responsible  for  their 
negligence.  Parrott  v.  Chicago  Great  Western  Ry.  Co.  (Iowa), 
p.  253,  vol.  39  (16  R  R  R). 

Liability  for  compensation  for  services  where  continuous  line 
operated  by  two  companies  of  same  name,  but  incorporated 
by  different  states.  St.  Louis,  S.  W.  Ry.  Co.  v.  Smith  (Art), 
p.  1,  vol.  31  (8  R  R  R). 

Liability  for  injury  to  employee  waiting  to  be  assigned  work. 
Reed  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p.  262,  vol.  26  (3 
R  R  R). 

Master  is  one  who  stands  to  suiother  in  such  relation  that  he  not 
only  controls  the  result  of  the  work  of  the  other,  but  also  may 
direct  the  manner  in  which  it  shall  be  done.  McColligan  v. 
Pennsylvania  R.  (:o.  (Pa.),  p.  427.  vol.  43  (20  R  R  R). 

Master  not  liable  for  negligence  of  substitute  brakeman  in  set- 
ting switch.  Setterstrom  v.  Brainerd  &  N.  M.  Ry.  Co.  (Minn.), 
p.  500,  vol.  31  (8  R  R  R). 

Mere  fact  that  foreman,  as  employees  were  about  to  use  hand 
car  for  pleasure  trip,  requested  them  to  bring  his  mail,  did  not 
render  them  in  the  employ  of  the  company  while  on  the  trip. 
Illinois  Cent.  R.  Co.  v.  Dotson  (Ky.),  p.  380,  vol.  29  (6 
R  R  R). 

Other  company  not  liable  for  injury  to  member  of  switching 
crew  thrown  from  car  of  his  company  on  track  of  other  com- 
pany, where  switching  at  intersection  for  both  companies  was 
done  by  employees  of  one  of  them.  Ederle  v.  Vicksburg,  etc., 
R.  Co.  (La.),  p.  547,  vol.  34  (11  R  R  R). 

Person  holding  trainmaster's  permit  to  ride  on  freight  trains  in 
the  district  to  acquire  familiarity  with  the  duties  of  a  flagman 
was  an  employee  of  the  railroad  when  killed  in  a  collision  be- 
tween its  trains,  while  riding  on  one  of  them  with  its  con- 
ductor's assent.  Huntzicker  v.  Illinois  Cent.  R.  Co.  (C.  C. 
A.),  p.  555,  vol.  ,34  (11  R  R  R). 

Relation  between  express  messenger  and  railroad.  Chicago  & 
N.  W.  Ry.  Co.  V.  O'Brien  (C.  C.  A.),  p.  227,  vol.  37  (14 
R  R  R). 

Relation  between  railroad  company  and  one  acting  as  express 
messenger  and  also,  with  its  consent  and  approval,  as  its  bag- 
gageman. Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Reasor 
(Tex.),  p.  281,  vol.  26  (3  R  R  R). 

Relation  between  railroad  company  and  one  acting  as  express 
messenger  and  also,  with  its  consent  and  approval,  as  its  bag- 
gageman, sufficiency  of  evidence.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Reasor  (Tex.),  p.  281,  vol.  26  (3  R  R  R). 

Relation,  a  question  for  jury  under  proper  instruction  from  court. 
Lima  Ry.  Co.  v.  Little  (Ohio),  p.  162,  vol.  29  (6  R  R  R). 
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Servant  is  one  employed  to  render  services  to  his  employer, 
otherwise  than  in  the  pursuit  of  an  independent  callinR,  and 
who  remains  under  the  control  of  the  master.  McCoUi^an  v, 
Pennsylvania  R.  Co.  (Pa.),  p.  427,  vol.  43  (20  R  R  R). 

Sleeping  car  porter  an  employee  so  as  to  charjje  railroad  com- 
pany with  his  negligence  in  directing  passengers  to  jump  from 
wrong  train  while  it  was  in  motion.  Newcomb  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Mo.),  p.  10,  vol.  36  (13  R  R  R). 

Volunteer  riding  free',  and  assisting  in  handling  baggage  is  not 
an  employee.  Chaney  v.  Louisiana  &  M.  R.  R.  Co.  (Mo.),  p. 
333,  vol.  31  (8  R  R  R). 

When  does  relationship  of  master  and  servant  exist.  McColligan 
V.  Pennsylvania  R.  Co.  (Pa.),  p.  427,  vol.  43  (20  R  R  R). 

Where  employer  lends  his  employee  to  a  third  person  for  a 
particular  employment,  the  employee,  for  anything  done  in  the 
particular  employment,  is  the  employee  of  the  third  person, 
though  he  remains  the  general  employee  of  his  original  em- 
ployer. Wiest  V.  Coal  Creek  R.  Co.  (Wash.),  p.  398,  vol.  43 
(20  R  R  R). 

Where  switching  at  intersection  for  both  companies  is  done  by 
employees  of  one  of  them,  there  is  no  privity  of  relation  be- 
tween the  employees  of  one  company  and  the  other  company. 
Ederle  v.  Vicksburg,  etc.,  R.  Co.  (La.),  p.  547,  vol.  34  (11 
R  R  R). 

Whether  railroad  fireman,  at  the  time  of  an  accident  at  a  public 

crossing,  was  in  active  employ  of  company,  or  member  of  the 

public,  was  a  question  for  the  jury.    Davis  v.  Atlantic  &  C.  A. 

Ry.  Co.  (S.  Car.),  p.  317,  vol.  26  (3  R  R  R). 

Willful  torts  of  servants,  liability  of  master.     Riser  v.   Southern 

Ry.  Co.  (S.  Car.),  p.  244,  vol.  33  (10  R  R  R).  . 
Work  of  operating  railroad,  what  constitutes,  within  meaning  of 

employers'  liability  act  of  Missouri.     Callahan  v.  St.  Louis,  etc., 

Ry.  Co.  (Mo.),  p.  293,  vol.  29  (6  R  R  R). 

MATERIALMEN. 

See  CONTRACTORS. 

MECHANICS'  LIENS. 

See  LIENS. 

MEDICAL  ATTENTION. 

Sec  MASTER  AND  SERVANT;  OFFICERS. 

MEDICAL  EXPENSES. 

See  PERSONAL  INJURIES. 

MENTAL  AND  PHYSICAL  SUFFERING. 

See  PERSONAL  INJURIES. 

MENTAL  CAPACITY. 

See  EVIDENCE. 

MENTAL  SUFFERING. 

See  BAGGAGE;  CARRIERS  OF  FREIGHT;  CARRIERS  OF 
PASSENGERS;  DAMAGES;  DEATH  BY  WRONGFUL 
ACT;  PERSONAL  INJURIES. 

MERCHANDISE. 

See  BAGGAGE. 

MERGER. 

Sec  EMINENT  DOMAIN;  RAILROADS. 


652  GENERAL  INDEX 

MILEAGE  BOOKS. 

See  TICKETS  AND  FARES. 

MILITARY  ROADS. 

See  EMINENT  DOMAIN. 

"MILLING  IN  TRANSIT''  AGREEMENT. 

See  INTERSTATE  COMMERCE. 

MINERAL  LANDS. 

See  PUBLIC  LANDS. 

MINES. 

See  EMINENT  DOMAIN;  RIGHT  OF  WAY. 

MINORS. 

See  CARRIERS  OF  PASSENGERS. 

MISCARRIAGE. 

See  CARRIERS  OF  PASSENGERS. 

MISCHIEF. 

See  TORTS. 

MISFEASANCE. 

See  CROSSINGS. 

MITIGATION  OF  DAMAGES. 

See  CONTRIBUTORY  NEGLIGENCE. 

MIXED  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

MOBS. 

See  CARRIERS  OF  PASSENGERS;  JUDICIAL  NOTICE. 

MONEY. 

See   BAGGAGE;   CARRIERS   OF   GOODS;    CARRIERS  OF 
PASSENGERS. 

MONOPOLIES. 

See  CONSOLIDATION;  RAILROADS;  TRUSTS. 

Anti-trust  statutes,  construction.  Yazoo  &  M.  V.  R.  Co.  v.  Searles 
(Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Association's  agreement  is  not  rendered  unlawful  because  some 
of  its  members  attempt  to  put  it  to  an  unlawful  use.  Yazoo  & 
M.  V.  R.  Co.  V.  Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Association's  riRht  to  withhold  car  service  for  consignee's  refusal 
to  recognize  it  and  to  pay  certain  charges.  Yazoo  &  M.  V.  R. 
Co.  V.  Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Attorney  general  may  maintain  action  to  recover  penalties  for 
violation  of  the  anti-trust  act  of  Texas  by  railroad  and  express 
company,  without  th^  consent  or  permission  of  the  railroad  com- 
mission. State  V.  Missouri,  etc.,  Ry.  Co.  (Tex.),  p.  800,  vol  41 
(18  R  R  R). 

Car  service  association,  legality  inferred  frofn  certain  legislative 
enactments  defining  trusts  and  declaring  them  illegal.  Yazoo  & 
M.  R.  Co.  V.  Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Car  service  association,  legality  of  rule  under  which  car  service  is 
withheld  for  failure  to  pay  charges.  Yazoo  &  M.  V.  R.  Co.  v.. 
Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Car  service  association,  tests  as  to  legality  of.  Yazoo  &  M.  V.  R. 
Co.  V.  Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 
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Car  service  association  was  not  an  illegal  combination,  under  Mis- 
sissippi statute.  Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  p. 
465,  vol.  37  (14  R  R  R). 

Clear  preponderance  of  proof  is  essential  to  establish  that  parties 
to  transaction,  by  which  new  corporation  acquired  controlling 
interest  in  capital  stock  in  two  competing  railroad  corporations, 
agreed  that  the  new  corporation  should  hold  such  stock  as  trus- 
tee or  bailee  for  the  stockholders,  where  the  transaction  on  its 
face  was  one  of  purchase  and  sale.  Harriman,  etc.,  v.  Northern 
Securities  Co.  (U.  S.),  p.  124,  vol.  43  (20  R  R  R). 

Combination  to  acquire  controlling  interest  in  competing  inter- 
state railway  companies  is  in  violation  of  anti-trust  act.  North- 
ern Securities  Company  v.  United  States  (U.  S.),  p.  56,  vol.  34 
(11  R  R  R).  ^         , 

Constitutional  guaranty  of  freedom  to  contract  not  infringed  by 
enforcement  of  the  Federal  anti-trust  act  of  July  2,  1890,  to  pre- 
vent combination  to  acquire  controlling  interest  in  competing 
interstate  railroad  companies.  Northern  Securities  Company  v. 
United  States  (U.  S.).  p.  56,  vol.  34  (11  R  R  R). 

Contract  between  railroad  company  and  an  express  company, 
whereby  the  latter  was  given  "exclusive  privileges,"  and  the 
former  bound  itself  not  to  contract  with  others  to  do  an  express 
business  on  the  road,  and  agreed  that,  in  case  privileges  should 
be  accorded  others  by  legislation  or  judicial  proceedings,  the 
express  company  shoud  have  credit  for  the  sums  paid  by  other 
companies  was  violative  of  the  anti-trust  statute  of  Texas.  State 
y.  Missouri,  etc.,  Ry.  Co.  (Tex.),  p.  800,  vol.  41  (18  R  R  R). 

Discrimination  in  charges  when  not  proof,  under  Mississippi  stat- 
ute, of  illegality  of  car  service  association.  Yazoo  &  M.  V.  R. 
Co.  V.  Searles  (Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Enforcement  of  act  in  order  to  prevent  combination  from  ac- 
quiring controlling  interest  in  competing  interstate  railroad  com- 
panies is  not  an  invasion  of  the  reserved  rights  of  the  states. 
Northern  Securities  Company  v.  United  States  (U.  S.),  p.  56,  vol. 
34  (11  R  R  R). 

Federal  act  of  July  2,  1890,  not  in  violation  of  commerce  clause  of 
federal  constitution.  Northern  Securities  Company  v.  United 
States  (U.  S.),  p.  56,  vol.  34  (11  R  R  R). 

Form  of  decree  in  suit  to  enforce  Federal  anti-trust  act  of  July 
2,  1890,  in  order  to  prevent  combination  from  acquiring  control- 
ling interest  in  competing  interstate  railroad  companies.  North- 
ern Securities  Company  v.  United  States  (U.  S.),  p.  56,  vol.  34 
(11  R  R  R). 

In  action  by  state  to  recover  penalties  for  violation  of  the  anti- 
trust act  of  Texas,  certain  allegation  was  a  sufficient  averment 
that  the  features  of  the  contract  constituting  the  unlawful  com- 
bination were  carried  out  after  the  statute  went  into  effect,  at 
least  as  against  a  general  demurrer.  State  v.  Missouri,  etc.,  Ry. 
Co.  (Tex.),  p.  800,  vol.  41  (18  R  R  R). 

Legality  of  combinations.  Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.), 
p.  465,  vol.  37  (14  R  R  R). 

Monopoly  charged  against  Morgan's  Louisiana  and  Texas  rail- 
road raises  legislative,  and  not  judicial,  question.  State  v.  New 
Orleans  Warehouse  Co.  (La.),  p.  334,  vol.  30  (7  R  R  R). 

Parties  to  transaction  adjudged  to  violate  the  federal  anti-trust  act 
of  July  2,  1890,  are  not  exempt  from  the  doctrine  in  pari  delicto 
on  the  theory  that  they  acted  in  good  faith,  where,  with  knowl- 
edge of  the  facts  and  of  the  statute,  they  acted  under  the  mis- 
taken supposition  that  the  statute  would  not  be  held  applicable 
to  the  facts.  Harriman,  etc.,  v.  Northern  Securities  Co.  (U.  S.), 
p.  124,  vol.  43  (20  R  R  R). 

Poicc  power  of  state  to  restrict  power  of  corporations  to  con- 
tract. Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  p.  465,  vol.  37 
(14  R  R  R). 
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Question  whether  corporation  organized  pursuant  to  a  combina- 
tion of  stockholders  in  two  competingr  interstate  railroad  com- 
panies, to  acquire  controlling  interest  in  their  capitol  stock,  holds 
same  as  absolute  owner  or  as  trustee  or  bailee,  was  not  deter- 
mined by  a  decree  adjudRing^  the  combination  illegal,  etc.  Harri- 
man  v.  Northern  Securities  Co.  (U.  S.),  p.  124,  vol.  43  (20  R  R  R). 

Rule  that  property  delivered  under  illegal  contract  cannot  be  re- 
covered by  parties  in  pari  delicto  prevents  original  stockholders 
in  two  competing  railway  companies  from  reclaiming  the  specific 
shares  of  stock  which  ^hey  delivered  to  a  stockholding  corpora- 
tion in  exchange  for  its  capital  stock,  pursuant  to  a  combination 
subsequently  adjudged  illegal.  Harriman,  etc.,  v.  Northern  Se- 
curities Co.  (U.  S.),  p.  124,  vol.  43  (20  R  R  R). 

Sleeping  car  company's  contract  to  furnish  cars  for  railroad  com- 
pany, validity  under  Texas  anti-trust  law.  Ft.  Worth  &  D.  C 
Ry.  Co.  V,  State  (Tex.),  p.  352,  vol.  41  (18  R  R  R). 

Sleeping  car  company's  contract  to  furnish  sleeping  cars  for  rail- 
road company  did  not  violate  anti-trust  law  of  Texas,  by  inter- 
ferring  with  transportation  of  passengers.  Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  State  (Tex.),  p.  352,  vol.  41  (18  R  R  R). 

Texas  Acts  1903,  p.  119,^.  94,  making  trusts  unlawful,  and  impos- 
ing a  penalty  for  each  day  the  offense  is  continued,  applies  to  the 
carrying  on  of  a  combination  within  the  statute,  though  the  com- 
bination was  formed  prior  to  the  statute.  State  v,  Missouri,  etc., 
Ry.  Co.  (Tex.),  p.  800,  vol.  41  (18  R  R  R). 

Texas  Acts  1903,  p.  119,  c.  94,  making  trusts  unlawful,  imposing 
a  penalty  for  each  day  the  offense  is  continued,  and  applying 
to  the  carrying  on  of  a  trust  subsequent  to  the  enactment  of  the 
statute,  though  formed  prior  to  the  statute,  is  not  unconstitu- 
tional, as  impairing  obligation  of  contract.  State  v.  Missouri, 
etc.,  Ry.  Co.  (Tex.),  p.  800,  vol.  41  (18  R  R  R). 

Texas  Acts  1903,  p.  119,  c.  94,  prohibiting  trusts,  is  not  rendered 
inapplicable  to  contract  between  an  express  company  and  rail- 
road by  the  existence  of  prior  laws  creating  railroad  commission, 
and  investing  it  with  power  to  regulate  rates  charged  by  rail- 
roads and  express  companies.  State  v.  Missouri,  etc.,  Ry.  Co. 
(Tex.),  p.  800,  vol.  41  (18  R  R  R). 

Trusts,  legality  of  agreement.  Yazoo  &  M.  V.  R.  Co.  v.  Scarles 
(Miss.),  p.  465,  vol.  37  (14  R  R  R). 

Trusts,  tests  as  to  what  are.  Vazoo  &  M.  V.  R.  Co.  v,  Searlcs 
(Miss.),  p.  465,  vol.  37  (14  R  R  R). 

MORTGAGES. 

See  CARRIERS  OF  LIVE  STOCK;  CONSTITUTIONAL 
LAW;  EMINENT  DOMAIN:  FORECLOSURE;  INSOL- 
VENCY; LIENS;  RECEIVERS. 

After-acquired  property.    Pere  Marquette  R.  Co.  v.  Graham  (Mich.), 

p.  246,  vol.  35   (12  R  R  R);  St.  Joseph,  etc.,  Ry.  Co.  v.  Smith 

(Mo.),  p.  562,  vol.  28  (5  R  R  R). 
After-acquired  property  covered  by  mortgage.     Central  Trust  Co. 

of  New  York  v.  Washington  County  R.  Co.  (Me.),  p.  883,  vol. 

31  (8  R  R  R). 
Answer    by    corporation   in    foreclosure    proceedings,    authority  of 

counsel.    Central  Trust  Co.  of  New  York  v.  Washington  County 

R.  Co.  (Me.),  p.  883,  vol.  31  (8  R  R  R). 
Authority  of  street  railway   to  execute  mortgage  under   111.   Rev. 

St.,  c.  114,  §  19.  par.  10.    Wells  v.  Northern  Trust  Co,  (III.),  p. 

478,  vol.  25  (2  R  R  R). 
Evidence. 

Parol   evidence   not   admissible.      McLemore   v.    Memphis   &  C. 
R.  Co.  (Tenn.).  p.  801,  vol.  27  (4  R  R  R). 
Harmless  error  in  granting  too  short  time  to  redeem.     Wells  f. 

Northern  Trust  Co.  (111.),  p.  478,  vol.  25  (2  R  R  R). 
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Inclusion  of  street  railway  franchises  under  foreclosure  decree. 
Wells  V,  Northern  Trust  Co.  (III.),  p.  478,  vol.  25  (2  R  R  R). 

Intervention,  stockholders  and  bondholders  in  foreclosure  proceed- 
ings. Central  Trust  Co.  of  New  York  v.  Washington  County  R. 
Co.    (Me.),  p.  883,  vol.  31   (8  R  R   R). 

Local  assessments  lien  against  street  railway  superior  to  mort- 
gage lien.  City  of  Lincoln  v.  Lincoln  St.  Ry.  Co.  (Neb.),  p.  892, 
vol.  30  (7  R  R  R). 

North  Carolina  statute  providing  that  the  giving  of  a  mortgage  by 
a  corporation  shall  not  exempt  its  property  or  earnings  from 
execution  for  the  satisfaction  of  a  judgment  against  it  for  a  tort 
can  operate  only  as  to  property  within  state.  Fidelity  Ins., 
Trust  &  Safe  Deposit  Co.  v.  Norfolk  &  W.  R.  Co.  (N.  Car.),  p. 
598,  vol.  27  (4  R  R  R). 

Preferential  claims,  expenses  of  trustee  in  possession  after  de- 
fault. Mersick  v.  Hartford,  etc.,  Horse  R.  Co.  (Conn.),  p.  496, 
vol.  32  (9  R  R  R). 

Preferential  claims,  person  paying  taxes  at  request  of  mortgagor 
railway  company  was  not  entitled  to  prior  lien.  Mersick  v, 
Hartford,  etc..  Horse  R.  Co.  (Conn.),  p.  496,  vol.  32  (9  R  R  R). 

Presumption  that  mortgage  given  by  street  railway  was  not  for 
excessive  amount.  City  of  Lincoln  v.  Lincoln  St.  Ry.  Co.  (Neb.), 
p.  892,  vol.  30  (7  R  R  R). 

Property  added  to  plant  of  street  railroad  covered  by  prior  mort- 
gage only.  Westinghouse  Electric  Mfg  Co.  v.  Citizens'  St.  Ry. 
Co.  (Ky.).  p.  510,  vol.  26  (3- R  R  R). 

Supply  creditors  were  not  entitled  to  priority,  there  having  been 
no  diversion  of  income  for  benefit  of  bondholders,  though  income 
had  been  inadequate  to  meet  current  expenses.  Mersick  v.  Hart- 
ford, etc..  Horse  R.  Co.  (Conn.),  p.  496,  vol.  32  (9  R  R  R). 

Upset  price,  in  proceedings  to  foreclose  railroad  mortgage.  Cen- 
tral Trust  Co.  of  New  York  v.  Washington  County  R.  Co.  (Me.), 
p.  883,  vol.  31  (8  R  R  R). 

Validity  of  purchaser's  title  at  mortgage  sale,  right  to  remove 
fixtures.  Union  Terminal  Co.  v,  Wilmar  &  S.  F.  Ry.  Co.  (Iowa), 
p.  676,  vol.  25  (2  R  R  R). 

MOTHER. 

Sec  CHILDREN. 

MUNICIPAL  CORPORATIONS. 

See  CONSTITUTIONAL  LAWj  LICENSES:  RAILROAD 
AID;  RAILROADS  IN  STREETS;  STREET  RAILWAYS; 
TAXATION. 

Burden  not  upon  city  to  show  that  the  exercise  of  legislative  power 
is  reasonable.  Snouifer  v.  Cedar  Rapids  &  M.  City  Ry.  Co. 
(Iowa),  p.  745,  vol.  28  (5  R  R  R);  Cedar  Rapids  &  VL,  Citv  Ry. 
Co.  V.  City  of  Cedar  Rapids  (Iowa),  p.  745,  vol.  28  (5  R  R  R). 

Municipality  jointly  liable  with  railroad  company  for  damages 
caused  by  msufficient  culvert  causing  overflow.  Kelly  v.  Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  (Ind.),  p.  547,  vol.  25  (2  R  R  R). 

Power  of  municipalities  to  regulate  speed  of  cars  in  cities.  Bog- 
gcro  V,  Southern  Ry.  Co.  (S.  Car.),  p.  376,  vol.  27  (4  R  R  R). 

Town  can  not  maintain  a  suit  against  a  railroad  for  giving  its  name 
to  a  station  near  it.  Gulf  &  S.  I.  R.  Co.  v.  Town  of  Seminary 
(Miss.),  p.  122,  vol.  28  (5  R  R  R). 

Sec  EXPRESS  COMPANIES;  STATIONS  AND  DEPOTS. 

NAVIGABLE  STREAMS. 

See  INTERSTATE  COMMERCE;  WATER  AND  WATER 
COURSES. 
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NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  ACTIONS;  ANIMALS;  BAG- 
GAGE;  BRIDGES;  CARRIERS;  CARRIERS  OF  GOODS; 
CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PASSEN- 
GERS;  CHILDREN;  CONNECTING  CARRIERS;  CON- 
SOLIDATION; CONTRIBUTORY  NEGLIGENCE; 
CROSSINGS;  DAMAGES;  DEATH  BY  WRONGFUL  ACT; 
EMINENT  DOMAIN;  EMPLOYERS'  LIABILITY  ACTS; 
EVIDENCE;  FEDERAL  JURISDICTION;  FELLOW 
SERVANTS;  FENCES;  FIRES  SET  BY  LOCOMOTIVES; 
FRIGHTENING  TEAMS;  GROSS  NEGLIGENCE;  IM- 
PUTED NEGLIGENCE;  INDEPENDENT  CONTRACT- 
ORS; ^INJURIES  TO  PROPERTY;  INSTRUCTIONS; 
LEASES  AND  RUNNING  POWERS;  LICENSEES;  LOG- 
GING RAILROADS;  MASTER  AND  SERVANT;  ORDI- 
NANCES; PERSONAL  INJURIES;  PEST  HOUSES; 
PLEADING;  RAILROADS;  RAILROADS  IN  STREETS; 
RECEIVERS;  RIGHT  OF  WAY;  SLEEPING  CAR  COM- 
PANIES; STATIONS  AND  DEPOTS;  STOCK,  INJURIES 
TO;  STREET  RAILWAYS;  TICKETS  AND  FARES; 
TORTS;  TRESPASSERS;  WANTONNESS;  WATER  AND 
WATERCOURSES;  WILLFULNESS. 
Act  of  God  excusing  performance  of  duty.     Southern  Pac.  Co.  v. 

Schoer  iP.  C.  A.),  p.  254,  vol.  26  (3  R  R  R). 
Allegation  that  act  was  not  done  negligently  not  a  legal  conclusion. 
Hill  V.  Fairhaven  &  W.  R.  Co.  (Conn.),  p.  919,  vol.  27  (4  R  R  R). 
Boiler  explosion,  evidence  sufficient  to  take  case  to  jury.    Davis  v. 
Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  102,  vol.  40  (17  R  RR). 
Boy  injured  by  torpedo  found  on  crossing,  mere  fact  that  it  was 
there  not  sufficient  evidence  of  railroads  negligence  for  submis- 
sion to  jury.     Obertoni  v.  Boston  &  M.  R.  R.   (Mass.),  p.  332, 
vol.  40  (17  R  R  R). 
Boy  injured  by  torpedo  found,  on  crossing,  sufficiency  of  evidence 
whether   it   was   left   there   by  defendant's   employees,   so  as  to 
render  it  liable.  Obertoni *z;.  Boston  &  M.  R.  R.  (Mass.),  p.  332, 
vol.  40  (17  R  R  R). 

Burden  of  Proof. 

Burden    of  proof    on    plaintiff.     Goldstein    v.  People's    Ry.    Co. 
(N.  J.),  p.  529.  vol.  42  (19  R  R  R). 

Burden  of  proof  where  there  are  two  possible  causes  of  the  in- 
jury, only  one  of  which  is  chargeable  to  defendant's  negli- 
gence. Meehan  v.  Great  Northern  Ry.  Co.  (N.  Dak.),  p.  34, 
vol.  41  (18  R  R  R). 

Burden  of  proving,  instruction.  Roberts  v.  Port  Blakely  Mill 
Co.  (Wash.),  p.  403,  vol.  29  (6  R  R  R). 

Burden  on  master  to  show  that  servant,  when  his  negligence 
caused  injury  to  a  stranger,  had  abandoned  his  employment, 
and  was  acting  for  himself.  Barmore  7'.  Vicksburg,  S.  &  P- 
Ry.  Co.  (Miss.),  p.  841,  vol.  40  (17  R  R  R). 

Fact  that  acts  of  negligence  causing  injury  to  passenger  arc  al- 
leged conjunctively  does  not  require  plamtiff  to  prove  that  all 
elements  of  negligence  alleged  concurred  to  produce  the  in- 
jury. Duell  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  594,  vol. 
28  (5  R  R  R). 

Injuries  to  stock,  when  burden  on  owner  to  show  negligence  on 
part  of  railroad  company.  Houston  &  T.  C.  Ry.  Co.  v,  Hol- 
lingsworth  (Tex.),  p.  905,  vol.  25  (2  R  R  R). 

It  was  not  necessary  to  prove  all  allegations  of  complaint. 
Erickson  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  p.  300,  vol.  30  (7 
R  R  R). 

Plaintiff,  in  action  for  personal  injuries,  is  only  required  in  order 
to  make  out  a  prima  facie  case  to  make  it  appear  more  proba- 
ble  that   the   injury   was   the   proximate  result   of   defendant's 
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negligence  than  of  anything  else.    Wood's  Adm'x  v.  Southern 
Ry.  Co.  (Va.),  p.  19,  vol.  42  (19  R  R  R). 

Rule  is  that  he  who  affirms  must  prove;  and  when  the  whole  of 
the  evidence  upon  the  issue  involved  leaves  the  case  in  equi- 
poise, the  party  affirming  must  fail.  Klunk  v.  Hocking  Valley 
Ry.  Co.  (Ohio),  p.  438,  vol.  43   (20  R  R  R). 

Where  cause  of  an  accident  in  a  personal  injury  action  is  con- 
jectural merely,  the  case  should  not  go  to  the  jury.  Powers 
V.  Pere  Marquette  R.  Co.  (Mich.),  p.  559,  vol.  43  (20  R  R.R). 

Where,  on  plaintiff's  own  evidence,  it  is  as  probable  that  injury 
sued  for  was  not  due  to  defendant's  negligence  as  that  it  was 
due  to  such  negligence,  plaintiff  can  not  recover.  Louisville, 
H.  &  St.  L.  Ry.  Co.  v.  Jolly's  Adm'x  (Ky.),  p.  154,  vol.  42 
(19  R  R  R). 
Care  required  of  persons  having  charge  of  electric  wires.    Warren 

V.  City  Electric  Ry.  Co.  (Mich.),  p.  164,  vol.  42  (19  R  R  R). 
Comparative  negligence,  charge  was  not  open  to  objection  that  it 

injected  doctrine  into  case.     Kentucky  &  I.  Bridge  &  R.  Co.  v. 

Snydor  (Ky.),  p.  520',  vol.  40  (17  R  R  R). 
Comparative    negligence,   doctrine    does   not   obtain   in    Alabama. 

Birmingham  Ry.,  Light  &  Power  Co.  v.   Bynum   (Ala.),  p.  683, 

vol.  36  (13  R  R  R). 
Comparative  negligence,  doctrine  does  not  obtain  in  Washington. 

Woolf  V,  Washington  Ry.  &  Nav.  Co.   (Wash.),  p.  846,  vol.  39 

(16  R  R  R). 

Concurring  Negligence. 
Concurnng  negligence  of  third  party  no  excuse  for.     Choctaw, 
O.   &  G.  R.  Co.  V.  Holloway   (C.  C.  A.),  p.  75,  vol.  27  (4  R 

Recovery  barred  where  negligence  and  contributory  negligence 
concur  to  produce  proximate  cause.  Memphis  St.  Ry.  Co.  v. 
Haynes  (Tenn.),  p.  384,  vol.  36  (13  R  R  R). 

Right  to  instructions  on  each  act  of  negligence.     Chicago,  etc., 
Ry.  Co.  V.  Voelker  (C.  C.  A.),  p.  515,  vol.  34  (11  R  R  R). 
Conflicting  theories,  error  to  render  judgment  on  verdict  in  favor 

of  plaintiff  upon   the  ground   of  gross  negligence   and  ordinary 

negligence  as  well.     Rideout  v.  Wmnebago  Traction  Co.  (Wis.), 

p.  416,  vol.  38  (15  R  R  R). 

Damages. 

Contribution  among  wrongdoers,  terminal  company  negligent  to 
one  of  its  employees,  in  not  inspecting  car  delivered  by  rail- 
road company,  could  not  enforce  contribution  from  railroad 
because  of  latter's  like  neglect  of  duty.  Union  Stock  Yards 
Co.  V.  Chicago,  etc..  R.  Co.  (U.  SO,  P-  200,  vol.  38  (15  R  R  R). 

Punitive  damages  for  gross  negligence.  Cincinnati,  etc.,  Ry.  Co. 
V.  Cook  (Ky.),  p.  321,  vol.  25  (2  R  R  R). 

Punitive  damages  may  be  awarded  on  evidence  of  willful,  wanton 
or  reckless  act,  done  with  a  reckless  design,  or  utter  disregard 
of  the  rights  of  others,  without  proof  of  malice  towards  per- 
son injured.  Thomasson  v.  Southern  Ry.  (S.  Car.),  p.  226, 
vol.  40  (17  R  R  R). 

Definitions  of. 

Actionable  negligence,  what  plaintiff  must  prove  to  establish  its 

existence.      Ramsbottom   v.    Atlantic    Coast   Line    R.    Co.    (N. 

Car.),  p.  776,  vol.  40  (17  R  R  R). 
Carelessly  and  negligently  synonymous  terms.    Southern  Ry.  Co. 

V.  Horinc  (Ga),  p.  427,  vol.  38  (15  R  R  R). 
Definition.     Milligan  v.  Texas   &  N.   O.   R.  Co.   (Tex.),  p.  233, 

vol.  25  (2  R  R  R). 
Definition  given  of  ordinary  care  by  the  court  imposed  duty  of 

ID-42 
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exercising  extraordinary  diligence  upon  defendant.  Georgia 
Southern  &  F.  Ry.  Co.  v.  Jones  (Ga.),  p.  154,  vol.  41  (18  R 
R  R). 

Definition,  instruction.  Roberts  v.  Port  Blakely  Mill  Co.  (Wash,), 
p.  403,  vol.  29   (6  R  R  R). 

Definition,  instruction  was  not  open  to  objection  that  matters  of 
omission  were  excluded  from  consideration.  Struble  v.  Bur- 
lington, C.  R.  &  N.  Ry.  Co.  (Iowa),  p.  259,  vol.  39  (16  R  R  R). 

Degree  of  care  required  of  persons  having  charge  of  dangerous 
explosives,  such  as  firearms  or  dynamite,  to  guard  against  in- 
jury to  others.  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  (Minn.), 
p.  502,  vol.  39   (16  R  R  R). 

Duty  to  instruct  as  to  what  constitutes.  Magrane  v,  St.  Louis  & 
S.  Ry.  Co.  (Mo.),  p.  1,  vol.  36  (13  R  R  R). 

Elements  of  actionable  negligence.  Baltimore  &  O,  S.  W.  Ry. 
Co.  V.  Cox  (Ohio),  p.  939,  vol.  26  (3  R  R  R). 

Error  to  instruct  as  to  what  constitutes.  Augusta  Ry.  &  Elec- 
tric Co.  V.  Smith  (Ga.),  p.  16,  vol.  38  (15  R  R  R). 

Error  to  instruct  as  to  what  constitutes  negligence  in  action  for 
tort  committed  in  another  state.  Savannah,  F.  &  W.  Ry.  Co. 
V,  Evans  (Ga.),  p.  489,  vol.  26  (3  R  R  R). 

Harmless  error  in  instruction.  Memphis  St.  Ry.  Co.  v,  Haynes 
(Tenn.),  p.  384,  vol.  36  (13  R  R  R). 

Instruction.  Bodie  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p. 
95,  vol.  32  (9  R  R  R) ;  Kentucky  &  I.  Bridge  &  R.  Co.  v. 
Shrader   (Ky.),  p.  611,  vol.  36   (13  R  R  R). 

Instruction  defining  was  not  ©bjectionable  as  eliminating  acts  of 
commission.  German  Ins.  Co.  v,  Chicago,  etc.,  Ry.  Co.  (Iowa), 
p.  494,  vol.  39   (16  R  R  R). 

Negligence  and  willfulness  not  synonymous  terms.  Rideout  r. 
Winnebago  Traction  Co.  (Wis.),  p.  416,  vol.  38  (15  R  R  R). 

No  right  of  action  for  omission  of  duty,  unless  it  results  in  in- 
jury to  one  for  whose  protection  the  duty  is  imposed.  Erie  R. 
Co.  V,  McCormick  (Ohio),  p.  783,  vol.  34  (11  R  R  R). 

Ordinary  care,  definition.  Greene  v.  Louisville  Ry.  Co.  (Ky.), 
p.  589,  vol.  37  (14  R  R  R) ;  Louisville  Ry.  Co.  v.  Esselman 
(Ky.),  p.  627,  vol.  43   (20  R  R  R). 

Ordinary  care,  instruction  as  to  what  is.  Hanlon  v.  Milwaukee 
Electric  Ry.  &  Light  Qo.  (Wis.),  p.  388,  vol.  32  (9  R  R  R). 

Ordinary  diligence,  definition  of  was  correct.  Sanders  v.  Cen- 
tral of  Georgia  Ry.  Co.  (Ga.),  p.  7,  vol.  41  (18  R  R  R). 

Proper  care,  definition.  Ramsbottom  xk  Atlantic  Coast  Line  R- 
Co.  (N.  Car.),  p.  776,  vol.  40  (17  R  R  R). 

Proper  instruction  as  to  what  -constitutes.  Magrane  v.  St  Louis 
&  S.  Ry.  Co.  (Mo.),  p.  1,  vol.  36  (13  R  R  R). 

To  render  railroad  liable  for  injuries  resulting  from  operation  of 
its  trains  or  other  conduct  of  its  affairs,  it  must  appear  that 
the  company  failed  in  the  performance  of  some  duty  it  owed 
to  the  injured  party.  Ellington  v.  Great  Northern  Ry.  Co. 
(Minn.),  p.  174,  vol.  42   (19  R  R  R). 

When  error  for  trial  court  to  instruct  as  to  what  ordinary  care 
requires  to  be  done  in  a  particular  case.  Atlanta  &  W.  P.  R- 
Co.  V.  Hudson  (Ga.),  p.  490,  vol.  41  (18  R  R  R). 

When  instruction  declaring  that  certain  facts,  if  found,  consti- 
tute negligence  are  proper.  Hot  Springs  St.  Ry.  Co.  v.  Hil- 
dreth  (Ark.),  p.  168,  vol.  41  (18  R  R  R). 

Where  defendant  has  been  guilty  of  no  breach  of  any  duty  ow- 
ing to  plaintiff  there  can  be  no  legal  liability.  Atlanta  &  W. 
P.  R.  Co.  V.  West  (Ga.),  p.  548,  vol.  37  (14  R  R  R). 

Degrees  of  negligence,  in  action  for  death  of  passenger  under 
Mass.  Rev.  Laws,  C.  C.  Ill,  §  267.  Dolphin  v,  Worcester  Con- 
sol.  St.  Ry.  Co.  (Mass.),  p.  161,  vol.  42  (19  R  R  R). 
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Direction  of  verdict  in  action  for  negligence.  Thomason  v.  South- 
ern Ry.  Co.  (C.  C.  A.),  p.  804,  vol.  24  (1  R  R  R). 

Direction  of  verdict,  when  not  proper.  Illinois  Cent.  R.  Co.  v. 
Smith  (Miss.),  p.  293,  vol.  38  (15  R  R  R). 

Doctrine  of  comparative  negligence  not  recognized  in  Nebraska. 
Riley  v.  Missouri  Pac.  Ry.  Co.  (Neb.),  p.  594,  vol.  30  (7  R  R  R). 

Doctrine  of  prior  and  subsequent  negligence  not  applicable  where 
negligence  of  plaintiff  and  defendant  are  practically  simultane- 
ous. Butler  V.  Rockland,  etc.,  St.  Ry.  (Me.),  p.  778,  vol.  37  (14 
R  R  R). 

Duty  to  avoid  consequences  of  plaintiff's  negligence.  Atlanta,  etc., 
Ry.  Co.  V.  Gardner  (Ga.),  p.  602,  vol.  37  (14  R  R  R). 

Electric  companies  are  not  insurers  against  accidents,  but  are  held 
to  a  high  degree  of  care  in  the  construction  and  maintenance  of 
their  dangerous  appliances,  live  wires,  etc.  Norfolk  Ry.  &  Light 
Co.  V.  Spratley  (Va.),  p.  260,  vol.  43  (20  R  R  R). 

Erroneous  conduct  in  trying  to  avoid  danger.  Reed  v.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.),  p.  262,  vol.  26  (3  R  R  R). 

Evidence. 

Circumstantial  evidence  may  establish  negligence.  Chicago  Ter- 
minal Transfer  R.  Co.  v.  Vandenberg  (Ind.),  p.  740,  vol.  40 
(17  R  R  R). 

Customs  and  usages  must  be  uniform,  known,  certain  or  noto- 
rious. Chicago,  etc.,  Ry.  Co.  v.  Lindeman  (C.  C.  A.),  p.  549, 
vol.  43  (20  R  R  R). 

Evidence  as  to  usage  and  custom  admissible  as  bearing  on  ques- 
tion of  negligence  in  causing  collision  in  switch  yard.  St. 
Louis  Nat.  Stock  Yards  v,  Godfrey  (111.),  p.  28,  vol.  30  (7  R 

•   R  R). 

Evidence  was  insufficient  to  warrant  finding  that  the  alleged 
custom  was  uniform,  and,  therefore,  the  question  of  its  exist- 
ence should  not  have  been  submitted  to  jury.  Chicago,  etc., 
Ry.  Co.  V.  Lindeman  (C.  C.  A.),  p.  549,  vol.  43  (20  R  R  R). 

Negligence  may  be  established  by  circumstantial  evidence.  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Vandenberg  (Ind.),  p.  740, 
vol.  40   (17  R   R   R). 

Precautions  against  recurring  injury,  evidence  of  not  admissible 
on  issue  whether  appliance  was  reasonably  safe  before  the 
repairs  were  made,  nor  for  any  other  purpose.  Louisville  & 
N.  R.  Co.  V.  Morton  (Ky.),  p.  249,  vol.  43  (20  R  R  R). 

Prior  accidents.  Nelson  v.  Union  R.  Co.  (R.  I.),  p.  633,  vol.  35 
(12   R   R   R). 

Professed  tests  of  air  brakes  appearing  in  the  back  of  a  book  of 
instructions,  which  are  but  advertisements  of  the  makers,  are 
not  admissible,  in  an  action  against  a  railroad  for  negligence, 
as  evidence  of  the  distance  required  for  stopping  a  train  with 
such  brakes.  Illinois  Cent.  R.  Co.  v.  Stith's  Adm'x  (Ky.),  p. 
729,  vol.   39   (16   R   R   R). 

Subsequent  precautions.  Stevens  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  p.   24,  vol.  33   (10  R  R  R). 

Subsequent  repair  of  crossing.  See  v,  Wabash  R.  Co.  (Iowa), 
p.  596,  vol.  35  (12  R  R  R). 

Where  negligence  of  person  on  particular  occasion  is  in  issue,  it 
is  usually  permissible  to  prove  every  fact  known  to  such  person 
at  the  time  which  would  have  a  reasonable  tendency  to  in- 
crease or  decrease  the  danger  of  a  particular  course  of  action. 
Bresee  v.  Los  Angeles  Traction  Co.  (Cal.),  p.  537,  vol.  43  (20 
R  R  R). 
Existence  question  for  jury.     Goldstein  v.  People's  Ry.  Co.   (Del. 

Super.  Ct.),  p.  529,  vol.  42  (19  R  R  R). 

GrTOts  Negligence. 

Characterization  of  defendant's  negligence  as  gross,  in  a  decla- 
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ration,  does  not  change  the  legal  effect  of  the  allegation  from 
what  it  would  have  been,  had  the  term  "negligence"  alone 
been  used.  Kelly  v.  Malott  (C.  C.  A.),  p.  635,  vol  40  (17  R 
R  R). 

Definition.  Chesapeake  &  O.  Ry.  Co.  v.  Board  (Ky.),  p.  701, 
vol.  33  (10  R  R  R) ;  Chesapeake  &  O.  Ry.  Co.  v.  Dodge  (Ky.), 
p.  561,  vol.  24  (1  R  R  R) ;  Seaboard  &  R.  R.  Co.  v.  Cauthcn 
(Ga.),  p.  513,  vol.  25  (2  R  R  R) ;  Thomasson  v.  Southern  Ry. 
(S.  Car.),  p.  226,  vol.  40  (17  R  R  R). 

Effect  of  gross  negligence  where  subsequent  or  concurrent  con- 
tributory negligence.  Labarge  v.  Pere  Marquette  R.  Oi. 
(Mich.),  p.  456,  vol.  31  (8  R  R  R).  • 

Gross  negligence  does  not  include  ordinary  negligence.  Rideout 
V.  Winnebago  Traction  Co.  (Wis.),  p.  416,  vol.  38  (15  R  R  R). 

Gross  negligence  implies  utter  want  of  caution  or  care,  amount- 
ing to  recklessness,  and  complete  disregard  to  the  care  a  man 
owes  himself.  Davis  v.  Atlantic  &  C.  A.  L.  Ry.  Co.  (S.  (^r.), 
p.  317,  vol.  26  (3  R  R  R). 

Gross  negligence,  meaning  of  term.  Rideout  v,  Winnebago  Trac- 
tion Co.  (Wis.),  p.  416,  vol.  38  (15  R  R  R). 

Gross  negligence,  term  involves  actual  or  constructive  intent 
Rideout  v.  Winnebago  Traction  Co.  (Wis.),  p.  416,  voL  38 
(15  R  R  R). 

No  such  degree  as  gross.  Purple  v.  Union  Pac.  R.  Co.  (C.  C. 
A.),  p.  711,  vol.  26  (3  R  R  R). 

Request  to  charge  that  the  term  "gross,"  in  the  term  "gross 
negligence,"  is  merely  an  expletive  when  the  degree  required 
is  the  very  highest,  was  properly  refused,  since  under  such 
circumstances  the  term  implies  a  gross  failure  to  exercise  that 
degree  of  care.  Dolphin  v.  Worcester  Consol.  St.  Ry.  Co. 
(Mass.),  p.  161,  vol.  42  (19  R  R  R). 
•  Speed  in  violation  of  ordinance  not  of  itself  gross  negligence. 
Illinois  Cent.  R.  Co.  v.  Eicher  (111.),  p.  226,  vol.  32  (9  R  R  R). 
Harmless  error  in  instruction.     Chicago  &  A.  R.  Co.  v.  McDonnell 

(111.),  p.  211,  vol.  24  (1  R  R  R). 
Harmless  error  in  instruction  as  to  degrees  of  negligence.    Kitz- 

berger  v.  Chicago,  etc.,  R.  Co.  (Neb.),  p.  275,  vol.  30  (7  R  R  R). 
Implied  invitation  as  part  of  the  law  of  negligence.     Furey  v.  New 

York  Cent.  &  H.  R.  R.  Co.  (N.  J.),  p.  1,  vol.  25  (2  R  R  R). 

Imputed  Negligence. 

Imputable  negligence  of  servant  driving  master.  Markowitr  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  p.  838,  vol;  39  (16  R  R  R). 

In  action  against  railroad  for  burning  cotton  in  warehouse  by 
emitting  sparks  from  its  engine,  contributory  negligence  of 
warehouse  company  in  permitting  other  cotton  to  remain  on 
the  open  platform  of  the  warehouse  was  not  chargeable  to 
plaintiff,  who  had  entrusted  his  cotton  to  such  company.  Ala- 
bama Great  Southern  R.  Co.  v.  Clark  (Ala.),  p.  170,  vol.  42 
(19  R  R  R). 

In  action  for  personal  injuries  to  plaintiff  while  riding  on  a  pung 
near  a  railroad  track,  he  is  not  entitled  to  recover,  if  either  his 
own  negligence  or  that  of  the  driver  of  the  pung  contributed 
to  the  happening  of  the  accident.  Kane  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  p.  581,  vol.  43  (20  R  R  R). 

Neglififcnce  of  driver  at  crossing  imputed  to  person  by  whom 
he  was  hired,  and  who  was  in  the  vehicle  at  time  of  accident. 
Dryden  v.  Pennsylvania  R.  Co.  (Pa.),  p.  168,  vol.  42  (19  R  R  R). 

Negligence  of  driver  of  vehicle  imputable  to  its  occupant.  Bresee 
V.  Los  Angeles  Traction  Co.  (Cal.),  p.  537.  vol.  43  (20  R  R  R). 

Negligence  of  servant  in  failing,  while  driving  his  master  in 
vehicle,  to  avoid  danger  from  fallen  trolley  wire,  imoutable 
to  latter.  Read  v.  City  &  Suburban  Ry.  Co.  (Ga.),  p.  278,  vol. 
26  (3  R  R  R). 
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Person   ridinff  in   buRffy  not   changeable   with   negligence   of   its 
driver,  a  hired  liveryman,  in  case  of  a  collision  with  a  train  at 
a  crossing.     Louisville  &  N.  R.  Co.  v.  Molloy's  Adm'x  (Ky.), 
p.  714,  vol.  41  (18  R  R  R). 
Where,  under  a  contract  between  drivers  of  cabs  and  a  railroad 
company,  the  relation  of  master  and  servant  was  not  created, 
but  the  contract  was  one  of  bailment,   the  railroad  company 
was  not  liable   for   injuries   sustained   through   the    negligence 
of  a  cab  driver.     McCoUigan  v,  Pennsylvania  R.  Co.  (Pa.),  p. 
427.  vol.  43  (20  R  R  R).* 
In  action  against  street  railway  for  running  car  against  child,  it 
was  the  duty  of  the  company  to  request  a  charge  explanatory  of 
the  effect  of  contributory  negligence  on  the  count  charging  sim- 
ple negligence,  if  it  deemed  that  important.     Birmingham    Ry., 
L.  &  P.  Co.  V.  Jones  (Ala.),  p.  568,  vol.  43  (20  R  R  R). 
In  action  by  boy  for  personal  injuries  sustained  while  walking  near 
the  track  of  a  railroad  temporarily  laid  on  a  street,  there  was  no 
evidence  of  negligence  on  part  of  defendant  railroad.     Keller  v, 
Philadelphia  &  R.  Ry.  Co.  (Pa.),  p.  599,  vol.  43  (20  R  R  R). 
In  action  for  death  of  employee,  the  fact  that,   after  defendant's 
motion  for  a  directed  verdict  had  been  overruled,  it  requested, 
and  the  court  gave,  instructions  which  submitted  to  the  jury  the 
issues   of   defendant's   negligence   as   questions   of   fact,   did   not 
estop  defendant  from  asserting  on  appeal  that  there  was  no  proof 
of  negligence,  or  of  the  exercise  of  due  care  by  deceased.     Chi- 
cago Terminal  Transfer  R.  Co.  v.  Schiavone  (111.),  p.  339,  vol.  40 
(17  R  R  R). 
In  action  for  death  of  one  killed  at  railroad  crossing,  instruction 
announcing    rule    of    comparative    negligence    was    not    rendered 
harmless  by  instructions  stating  correct  rule.    Rietveld  r,  Wabash 
R.  Co.  (Iowa\  p  181,  vol.  42  (19  R  R  R). 
In  action  for  death  of  person  killed  at  railroad  crossing,  certain  in-, 
struction,  purporting  to  define  proximate  cause,  was  erroneous,  in 
that  it  virtually  announced  the  rule  of  comparative  negligence, 
not  prevailing  in  Iowa.     Rietveld  v,  Wabash  R.  Co.   (Iowa),  p. 
181,  vol.  42  (19  R  R  R). 
In  action  for  injuries  from  alleged  negligence  of  defendant  in  con- 
structing  its    railroad,    jury   may    inquire    into    the    construction 
of  the  road,  though  the  question  involves  questions  of  engineer- 
ing, etc.    Gordon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  646,  vol.  41 
(18  R  R  R). 
In   actions   for   peKonal   injuries   from   negligence,   that   the   facts 
are   undisputed    does    not   make    question   of   negligence   one    of 
law.    Sharp  v.  Erie  R.  Co.  (N.  Y.),  p.  683,  vol.  42  (19  R  R  R). 
Indefinite  complaint  having  been  treated  by  both  parties  as  charg- 
ing  ordinary    negligence,    instead   of    willful    injury,   will    be    so 
treated  on  appeal.    Morey  v.  Lake  Superior  Terminal  &  Transfer 
Ry.  Co.  (Wis.),  p.  113,  vol.  39  (16  R  R  R). 
Instruction   as  to   liability   for   negligence   of   engineer   in   causing 
collision  in  switch  yard.     St.  Louis  Nat.  Stock  Yards  v.  Godfrey 
(111.),  p.  28,  vol.  30  (7  R  R  R). 
Instruction  not  erroneous  because  of  the  use  of  the  word  "careless" 
instead   of  the   word  "reckless."     Choctaw.   O.   &   G.    R.   Co.  v. 
Hill  (Tcnn.),  p.  776,  vol.  31  (8  R  R  R). 
Instructions.     Metropolitan  St.   Ry.   Co.  v.   Rouch    (Kan.),  p.  457, 
vol.   29   (6  R  R   R);   O'Donnell  v.  Chicago,   R.   I.   &  P.   R.   Co. 
(Neb.),  p.  701,  vol.  27  (4  R  R  R). 
Instruction    requested   in   an    action    for    negligence   was    properly 
refused,  as  either  covered  by  the  general  charge,  or  as  omitting 
pertinent  facts  shown  by  the  evidence.     Texas   &  P.  Ry.  Co.  v, 
Coutourie  (C.  C.  A.),  p.  642.  vol.  39  (16  R   R  R). 
Instruction  that  if  defendant  was  guilty  of  negligence  "charged  in 
the  declaration."  and  such   negligence  was  the  proximate   cause 


662  GENERAI,  INDE3C 

NEGLIGENCE— Continued. 

of  the  plaintiffs  injuries,  he  should  recover,  if  in  the  exercise  of 
ordinary  care,  was  not  objectionable  as  referring  jury  to  declara- 
tion to  determine  material  issues.  Illinois  Cent.  K.  Co.  v.  Jemi- 
gan  (111.),  p.  535,  vol.  28  (15  R  R  R). 

Instruction  was  not  erroneous  with  respect  to  specifying  the  differ- 
ent items  of  negligence.  Sanders  v.  Central  of  Georgia  Ry.  Co. 
(Ga.).  p.  7,  vol.  41  (18  R  R  R). 

In  view  of  instruction  given  on  the  subject  of  the  weight  of  e\-i- 
dence,  it  was  not  necesary  for  the  court  to  charge  to  find  for  de- 
fendant, if  the  weight  of  the  evidence  was  in  favor  of  defendant, 
or  if  it  was  equally  balanced.  Hickey  v.  'Rio  Grande  Western 
Ry.  Co.  (Utah),  p.  318,  vol.  43  (20  R  R  R). 

Joinder  of  causes  of  action  in  action  for  injury  to  employee.  Chase 
V.  Spartanburg  Ry.,  Gas.  &  Electric  Co.  (S.  Car.),  p.  896,  vol.  26 
(3  R  R  R). 

Joint  and  several  negligence  alleged.  Carson  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  337,  vol.  35  (12  R  R  R). 

Joint  and  several  tort,  non  suit  prevented  by  proof  of  negligence  of 
one  defendant.  Carson  v.  Southern  Ry.  (2o.  (S.  Car.),  p.  337,  vol. 
35  (12  R.  R.  R.). 

Last  clear  chance  doctrine  held  not  applicable.  McLean  v.  Omaha 
&  C.  B.  Ry.  &  Bridge  Co.  (Neb.),  p.  119,  vol.  39  (16  R.  R.  R). 

Last  clear  chance  doctrine,  when,  and  when  not,  applicable. 
Green  v.  Los  Angeles  Terminal  Ry.  Co.  (Cal.),  p.  192,  vol.  41  (18 
R  R  R). 

Legal  conclusion.  Pittsburgh,  C.  C.  &  St.  Ry.  Co.  v,  Lightheiscr 
(Ind.),  p.  176,  vol.  41   (18  R  R  R). 

Liability  of  an  owner  of  a  boiler  for  injuries  to  his  neighbor's 
property  by  its  explosion  is  based  on  negligence  :n  its  use. 
Davis  V,  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  102,  vol.  40 
(17  R  R  R). 

Negligence  after  discovery  of  peril,  right  to  instruction  based  on 
?  I  legation  of  common  law  negligence.  Riska  v.  Union  Depot  R. 
Co.  (Mo.),  p.  294,  vol.  34  (11  R  R  R). 

Negligence  in  operating  trains  is  generally  a  question  for  jury. 
(Tentral  of  Georgia  Ry.  Co.  v,  McKinney  (Ga.),  p.  71,  vol.  29  (6 
R  R  R). 

Negligence  in  respect  to  starting  train  without  giving  any  warn- 
ing. Thompson  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p.  832,  vol. 
25  (2  R  R  R). 

Negligence  of  motorman  in  becoming  spellbound  with  fear  at  sight 
of  deceased's  peril  was  a  question  for  the  jury.  Barry  v.  Burling- 
ton Ry.  &  Light  Co.  (Iowa),  p.  387,  vol.  32  (9  R  R  R). 

Negligence  of  servant  as  negligence  of  corporation.  Lookout 
Mountain  Iron  Co.  y.  Lea  (Ala.),  p.  10,  vol.  42  (19  R  R  R). 

Negligence,  or  contributory  negligence,  when  question  for  jury. 
(Jreenawaldt  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Ind.).  p.  816,  vol. 
40  (17  R  R  R). 

No  degrees  of  negligence.  Magrane  v.  St.  Louis  &  S.  Ry.  Co. 
(Mo.),  p.  1,  vol.  36  (13  R  R  R). 

Not  bound  to  anticipate  negligence  in  another.  Atlanta  &  W.  P. 
R.  Co.  y.  Lovelace  (Ga.),  p.  150,  vol.  38  (15  R  R  QJ. 

Not  negligence  per  se  to  run  trains  in  switch  yards  in  violation  of 
rule  of  which  engineer  had  no  notice.  St.  Louis  Nat.  Stock  Yards 
V.  Godfrey  (111.),  p.  28,  vol.  30  (7  R  R  R). 

Ordinances. 

Ordinances  regulating  movements  of  locomotives  and  cars,  vio- 
lation of  as  negligence  per  se.  Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Lightheiser  (Ind.),  p.  176,  vol.  41  (18  R  R  R). 

Speed  in  viohition  of  ordinance.  Chicago  City  Ry.  Co.  v.  Shaw 
(111.),  p.  586,  vol.  41  (18  R  R  R);  Edwards  v.  Chicago  &  A. 
Ry.  Co.  (Mo.),  p.  333,  vol.  25  (2  R  R  R);  Kansas  City  Sub- 
urban Belt  Ry.  Co.  v.  Herman  (Kan.),  p.  577,  vol.  25  (2  R  R  R). 
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Statutory  or  municipal  regulations,  when  violation  of  will  sus- 
tain private  action  for  negligence.  Lincoln  Traction  Co.  v. 
Heller  (Neb.),  p.  368,  vol.  40  (17  R  R  R). 

Violation  by  railway  company  as  negligence.  Brasington  v. 
Southbound  R.  Co.  (S.  Car.),  p.  552,  vol.  24  (1  R  R  R). 

Violation  of  ordinance  limiting  speed  as  negligence.     Haines  v. 

Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  p'.  627,  vol.  24  (1  R  R  R). 

Ordinarily  a  question  for  jury.    Chicago,  B.  &  Q.  R.  Co.  v.  Krayen- 

buhl  (Neb.),  p.  35,  vol.  28  (5  R  R  R). 

Pleading. 

Chicago,  I  &  L.  Ry.  Co.  v.  Barnes  (Ind.),  p.  531,  vol.  37  (14  R 
R  R);  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  O'Donnell  (Neb,),  p.  135, 
vol.  38  (15  R  R  R);  Citizens,'  St.  R.  Co.  v.  Jolly  (Ind.),  p.  175, 
vol.  31  (8  R  R  R);  Louisville  &  N.  R.  Co.  v.  Jones  (Fla.),  p. 
694,  vol.  31  (8  R  R  R);  Louisville  &  N.  R.  Co.  v.  Crominaritv 
(Miss.),  p.  513,  vol.  41  (18  R  R  R);  New  York,  C.  &  St.  L.  K. 
Co.  V.  Kistler  (Ohio),  p.  340,  vol.  27  (4  R  R  R);  Pittsburgh, 
C.  C.  &  St.  L.  Ry.  Co.  v.  Lightheiser  (Ind.),  p.  176,  vol,  41 
(18  R  R  R). 

Act  of  God  is  a  defense  which  must  be  pleaded.  Orient  Ins.  Co. 
of  Hartford  Conn.  v.  Northern  Pa-c.  Ry.  Co.  (Mont.),  p.  207, 
vol.  39  (16  R  R  R). 

Alternative  allegations  of,  under  Ky.  Civ.  Code  Prac,  §  113,  sub- 
sec.  4.  Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r  (Ky.),  p.  413, 
vol.  43  (20  R  R  R). 

Amendment  of  petition  alleging  that  defendant  had  negligently 
permitted  its  track  to  become  out  of  repair,  rough  and  uneven 
did  not  state  a  new  cause  of  action.  Gordon  v.  Chicago,  etc., 
Ry.  Co.  (Iowa),  p.  646,  vol.  41  (18  R  R  R). 

Complaint,  in  action  for  injurfes  caused  by  neglifj^ence  of  employ- 
ees of  railroad  company,  was  good  though  it  does  not  give 
names  of  agents  or  servants.  Bolin  v.  Southern  Ry.  Co.  (S. 
Car.),  p.  320,  vol.  30  (7  R  R  R). 

Complaint,  in  action  for  running  street  car  against  child,  suffi- 
ciently charged  an  intentional  wrong.  Birmingham,  Ry.  L.  & 
P.  Co.  V.  Jones  (Ala.),  p.  568,  vol.  43  (20  R  R  R). 

Complaint,  in  action  for  running  street  car  against  child,  suffi- 
ciently charged  simple  negligence  in  the  management  of  the 
car.  Birmingham,  Ry.  L.  &  P.  Co.  v.  Jones  (Ala.),  p.  568,  vol. 
43  (20  R  R  R). 

Complaint,  in  alleging  character  of  defendant's  fault,  was  indefi- 
nite because  of  conflicting  theories  presented.  Rideout  zk 
Winnebago  Traction  Co.  (Wis.),  p.  416,  vol.  38  (15  R  R  R). 

Complaint  stating  cause  of  action  on  any  theory  is  not  demur- 
rable. Chicago,  I.  &  L.  Ry.  Co.  v.  Barnes  (Ind.),  p.  567,  vol. 
32  (9  R  R  R). 

Complaint  was  objectionable  as  containing  allegations  in  the  al- 
ternative. Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Peck  (Ind.),  p. 
693,  vol.  42  (19  R  R  R). 

Conflicting  theories  of  complaint,  duty  of  trial  court.  Rideout  v. 
Winnebago  Traction  Co.  (Wis.),  p.  416,  vol.  38  (15  R  R  R) 

Count  relymg  on  willful  acts  of  defendant's  servants,  as  dis- 
tinguished iFrom  its  acts,  is  in  case.  Southern  Ry.  Co.  v.  Yancy 
(Ala.),  p.  466,  vol.  36  (13  R  R  R). 

Declaration  need  not  set  out  names  of  negligent  employees,  or 
agents.  South  Georgia  Ry.  Co.  z;..Ryals  (Ga.),  p.  517,  vol.  41 
(18  R  R  R). 

Declaration,  sufficiency  of  under  Md.  Code  Pub.  Gen.  Laws  1904, 
Art.  75,  §  24.  Philadelphia,  B.  &  W.  R.  Co.  v.  Allen  (Md.),  p. 
581,  vol.  41  (18  R  R  R). 

Declaration  which  sets  forth  the  facts  constituting  the  cause  of 
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action,  without  detailing  the  evidence  of  them,  is  sufficient. 
Philadelphia,  B.  &  W.  R.  Co.  v,  Allen  (Md.),  p.  581,  voL  41 
(18  R  R  R). 

Facts  must  be. alleged  showing  that  defendant  owed  a  legal  duty 
to  person  injured  and  that  he  negligently  failed  to  perform  the 
X  duty.  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Peck  (Ind.),  p.  693, 
vol.  42  (19  R  R  R). 

Failure  to  keep  switch  closed  and  locked,  complaint  need  not 
specifically  charge  that  it  was  the  duty  of  defendant  to  keep  it 
closed  and  locked.  Chicago  Terminal  Transfer  R.  Co.  v.  Van- 
denberg  (Ind.)    p.  740,  vol.  40  (17  R  R  R). 

Failure  to  provide  lights  must  be  pleaded  in  action  for  injury  to 
passengers.  Milligan  v.  Texas  &  N.  O.  R.  Co.  (Tex.),  p.  233, 
vol.  25  (2  R  R  R). 

General  allegation.  Citizens*  St  R.  Co.  v.  Jolly  (Ind),  p.  175, 
vol.  31  (8  R  R  R). 

In  action  against  railroad  for  personal  injuries,  petition  must 
show  that  injury  was  naturally  and  probably  consequent  from 
the  negligence  of  the  company.  Mayne  v,  Chicago,  R.  I  &  P. 
Ry.  Co.  (Okla.),  p.  61,  vol.  29  (6  R  R  R). 

In  action  for  death  of  newsboy,  ordered  off  moving  car,  though 
declaration  was  defective  in  joining  two  causes  of  action  in  a 
single  count,  in  the  absence  of  a  special  demurrer  on  such 
ground  plaintiff  was  entitled  to  recover  on  proof  of  one  of 
them.  Chicago  City  Ry.  Co.  v.  O'Donnell  (III.),  p.  732,  vol. 
34  (11  R  R  R). 

In  action  for  injuries  to  brakeman  from  alleged  negligence  in 
construction  of  defendant's  railroad  and  in  failing  to  furnish 
proper  couplings,  petition  was  not  objectionable  on  the  ground 
that  it  did  not  show  the  negligence  of  defendant  to  have  been 
proximate  cause  of  the  injury.  Gordon  v,  Chicago,  etc.,  Ry.  (^. 
(Iowa),  p.  646,  vol.  41  (18  R  R  R). 

In  action  for  injuries  to  employee  received  in  jumping  from  car 
to  avoid  imminent  peril,  an  allegation  that  plaintiff  was  placed 
in  a  position  of  peril  is  sufficient,  without  giving  the  particulars 
causing  the  peril.  Pierson  Lumber  Co.  v.  Hart  (Ala.),  p.  791, 
vol.  41  (18  R  R  R). 

In  action  for  injuries  to  street  railway  employee,  additional 
counts  of  pleading,  based  on  the  same  grounds  of  negligence, 
and  filed  after  the  expiration  of  the  statutory  period,  were  not 
barred  by  limitations,  though  the  original  pleading  stated  the 
cause  of  action  defectively.  North  Chicago  St  R.  Co.  v.  Auf- 
mann   (111.),  p.  421,  vol.  43  (20  R  R  R). 

Necessity  of  designating  negligent  employee.  Atchison,  etc.,  Ry. 
Co.  V,  Davis  (Kan.),  p.  354,  vol.  38  (15  R  R  R). 

Necessity  of  pleading  particulars.  Atlanta,  etc.,  Ry.  Co.  v.  Gard- 
ner ((ia.),  p.  602,  vol.  37  (14  R  R  R). 

Necessity  of  showing  breach  of  legal  duty  owing  to  plaintiff. 
Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  p.  616,  vol.  35 
(12  R  R  R). 

Ordinances  regulating  running  of  locomotives  and  cars,  com- 
plaint alleging  violation  of  as  negligence  need  not  allege  that, 
if  it  had  been  complied  with,  plaintiff  would  not  have  been 
injured.  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co.  v,  Lightheiser  (Ind.), 
p.  176,  vol.  41  (18  R  R  R). 

Particulars  must  be  pleaded.  Russell  v.  Central  of  Georgia  Ry. 
Co.  (Ga.),  p.  310,  vol.  35  (12  R  R  R). 

Pleading  under  Code  of  Civ.  Proc.  of  S.  Car.  Sloane  v.  Sea- 
board &  R.  Ry.  Co.  (S.  Car.),  p.  572,  vol.  27  (4  R  R  R). 

Recovery  may  be  had  under  any  count  of  declaration  which  states 
a  cause  of  action.  Pittsburg,  etc.,  Ry.  Co.  v,  Robson  (111.),  P- 
354,  vol.  32   (9   R  R  R). 

Separate  causes  of  action,  pleading.  Hill  v.  Fairhaven  &  W.  R. 
Co.  (Conn.),  p.  919,  vol.  27  (4  R  R  R). 
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Speed  in  violation  of  ordinance,  evidence  of,  admissible  under 
general  averment  of  negligence.  Omaha  St.  Ry.  Co.  v,  Larson 
(Neb.),  p.  643,  vol.  35  (12  R  R  R). 

Sufficiency  of  allegation  of  willfulness  or  recklessness  in  backing 
train.  Bolin  v.  Southern  R.  Co.  (S.  Car.),  p.  320,  vol.  30  (7 
R  R  R). 

Sufficiency  of  complaint.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Butts 
(Ind.),  p.  898,  vol.  24  (1  R  R  R);  Malott  v.  Sample  (Ind.),  p. 
595,  vol.  40  (17  R  R  R). 

Sufficiency  of  petition  not  specifying  acts  of  negligence.     Louis- 
ville &  N.  R.  Co.  V.  Dick  (Ky.),  p.  314,  vol.  35  (12  R  R  R). 
Pleading  and  proof.     Boggero  v.  Southern  Ry.  Co.   (S.     Car.),  p. 

376,  vol.  27  (4  R  R  R);  Louisville  &'N.  R.  Co.  v.  Wade  (Fla.), 

p.  22,  vol.  35   (12  R   R  R). 
Pleading  and   proof,   instruction.     Mobile,  J.   &   K.   C.   R.   Co.  v, 

Bromberg  (Ala.),  p.  823,  vol.  37  (14  R  R  R). 

presumptions 

Causal  connection  between  negligence  act  and  an  ^^Jury  cannot 
be  presumed.  Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  p. 
594,  vol.  37  (14  R  R  R). 

Doctrine  of  res  ipsa  loquitur.  Paynter  v,  Bridgeton  &  M.  Trac- 
tion Co.  (N.  J.),  p.  390,  vol.  28  (5  R  R  R). 

Presumption  as  to  laws  of  sister  state  governing  actions  for  per- 
sonal injuries.  Chesapeake  &  N.  Ry.  v.  Hanmer  (Ky.),  p.  180, 
vol.  25  (2  R  R  R).  . 

Presumptions  of  negligence,  facts  giving  rise  to  cannot  justify 
an  opposite  inference.  Western  Maryland  R.  Co.  v.  Shivers 
(Md,),  p.  34,  vol.  40  (17  R  R  R). 

Presumption  of  negligence  from  accident  on  street  railway  track. 
West  Chicago,  St.  R.  Co.  v.  Petters  (III),  p.  612,  vol.  25  (2  R 
R  R). 

Presumption  of  negligence  from  fact  that  child  was  injured  by 
picking  up  live  wire  which  had  fallen  to  sidewalk.  Norfolk  Ry. 
&  Light  Co.  V.  Spratley  (Va.),  p.  260,  vol.  43  (20  R  R  R). 

Presumption  of  negligence  from  fact  that  child  was  injured  bj" 
picking  up  live  wire  which  had  fallen  to  sidewalk  was  not  re- 
butted by  testimony  of  lineman  as  to  his  inspection  of  the 
wire.  Norfolk  Ry.  &  Light  Co.  v,  Spratley  .(Va.),  p.  260,  vol. 
43  (20  R  R  R). 

Presumption  of  negligence  from  injury  to  pedestrian  in  street 
from  broken  electric  wire  is  not  overcome  by  testimony  of 
employees  of  owner  of  wire  that  it  was  properly  constructed 
and  put  up.  Norfolk  Ry.  &  Light  Co.  v.  Spratley  (Va.),  p. 
260,  vol.  43  (20  R  R  R). 

Presumption  of  negligence,  sufficient  to  take  case  to  jury,  was 
created  by  fact  of  a  collision  between  trains.  Stewart  v.  Ra- 
leigh &  Augusta  Aid  Line  R.  Co.  (N.  Car.),  p.  811,  vol.  40  (17 
R  R  R). 

Presumption  of  negligence,  whether  raised  by  happening  of  in- 
jurious accident.  Cincinnati,  etc.,  Ry.  Co.  z/.  South  Fork  Coal 
Co.  (C.  C.  A.),  p.  280,  vol.  40  (17  R  R  R). 

Under  N.  Car.  Laws  1887,  p.  81,  vol.  33,  requiring  defendant  in 
an  action  for  negligence  to  plead  and  prove  contributory  neg- 
ligence, in  the  absence  of  such  plea,  the  mere  presumption  of 
negligence  arising  from  a  collision  between  trains  requires  the 
question  of  negligence  to  be  submitted  to  the  jury.  Stewart  v, 
Raleigh  &  Augusta  Air  Line  R.  Co.  (N.  Car.),  p.  811,  vol.  40 
(17  R  R  R). 
Proof  confined  to  specific  acts  of  negligence  alleged.    Jemming  v. 

Great  Northern  Ry.  Co.  (Minn.),  p.  697,  vol.  42  (19  R  R  R). 
Proof  of  circumstances  from  which  its  existence  may  be  inferred 

is  sufficient.     Western  Maryland  R.  Co.  v.  Shivers  (Md.),  p.  34, 

vol.  40  (17  R  R  R). 


666  GENERAL  INDEX 

NEGLIGENCE^-Continued. 

Proximate  Cause. 

Child  injured  by  picking  up  live  wire  which  had  fallen  to  side- 
walk, certain   testimony  did  not  show  that  lack  of  insulation, 
and  not  the  falling  of  the  wire,  was  proximate  cause  of  the  in- 
jury.    Norfolk  Ry.  &  Light  Co.  v.  Spratley  (Va.),  p.  260,  vol. 
43  (20  R  R  R). 
Definition.     Anderson  v.  Southern  Ry.  (S.  Car.),  p.  701,  vol.  40 
(17  R  R  R);   Atchison.  T.   &  S.  F.  Ry.  Co.  v.  Parry  (Kan.), 
p.  215,  vol.  31  (8  R  R  R);  Ramsbottom  v.  Atlantic  Coast  Line 
R.  Co.  (N.  Car.),  p.  776,  vol.  40  (17  R  R  R). 
Fire  hose  cut  by  street  car,  and  control  of  fire  consequently  lost 
by  fireman.     Little  Rock  Traction  &  Electric  Co.  v.  McCaskill 
(Ark.),  p.  613,  vol.  42  (19  R  R  R). 
Instruction   as    to   what   constitutes.     Feldschneider   v,   Chicago, 

etc.,  Ry.  Co.  (Wis.),  p.  737,  vol.  35  (12  R  R  R). 
Instruction    calculated   to   confuse   jury.     Zimmer   v.    Fox   River 

Valley  Electric  Ry.  Co.  (Wis.),  p.  267,  vol.  31  (8  R  R  R). 
Liability  of  defendant  depending  upon  whether  he  could  be  held 
to  have  been  chargeable  with  notice  that  injury  would  prob- 
ably and  naturally  result  from  the  act  or  omission  in  question. 
Gilliam  v.  Texas  &  P.  Ry.  Co.  (La.),  p.  786,  vol.  40  (17  R  R  R). 
Liability  where  concurrence  of  remote  and  proximate  cause  and 
absence  of  contributory  negligence.     Mitchell  v.   Illinois  Cent. 
R.  Co.  (La.),  p.  240,  vol.  32  (9  R  R  R). 
^ust  be  proximate  cause.     Anderson  v.  Southern  Ry.  (S.  Car.), 

p.  701,  vol.  40  (17  R  R  R). 
Negligence  as  proximate  cause,  instruction.     Edwards  v.  South- 
ern Ry.  Co.  (S.  Car.),  p.  761,  vol.  25  (2  R  R  R). 
Prior   and   remote   cause.      Missouri    Pac.    Ry.    Co.   v.   Columbia 

(Kan.),  p.  77,  vol.  28  (5  R  R  R). 
Proximate .  and    intervening   causes,   definitions.     Alabama  Great 

Southern  R.  Co.  v.  Vail  (Ala.),  p.  718,  vol.  40  (17  R  R  R). 
Proximate    cause    where    intervening    act.      Southern    R.    Co.  v. 

Webb  (Ga.),  p.  76,  vol.  29  (6  R  R  R). 
Proximate  cause,  question  for  jury.    Atchison,  T.  &  S.  F.  Ry.  Co. 

V.  Parry  (Kan.),  p.  215,  vol.  31,(18  R  R  R). 
Question  for  jury  where  complaint   stated  several  causes  of  in- 
jury.    Carson  v.  Southern  Ry.  Co.  (S.  Car.),  P-  337,  vol.  35  (12 
R  R  R). 
Question  of  proximate  and  remote  cause  one  of  law.     Missouri 

Pac.  Ry.  Co.  v.  Columbia  (Kan.),  p.  77.  vol.  28  (5  R  R  R). 
Same  test  must  be  applied  to  conduct  of  both  parties  in  deter- 
mining whether  cause  of  action  is  proximate  or  remote.     Rider 
V.  Syracuse   Rapid  Transit  Ry.  Co.   (N.  Y.),  p.  635,  vol.  26  (3 
R  R  R). 
To  render  defendant  liable,  connection  of  cause  and  effect  must 
be   established  and   defendant's   negligence   must   be   shown  to 
have  been  proximate  cause  of  injurv.     Byrd  v.  Southern  Ex- 
press Co.  (N.  Car.),  p.  150,  vol.  42  (i9  R  R  R). 
Was  a  question  for  jury.     Omaha  St.  Ry.  Co.  v.  Larson  (Neb.), 

p.  643,  vol.  35  (12  R  R  R). 
When  negligence   in   the  construction  of  a   trestle  is   the   proxi- 
mate cause  of  the  accident.     Dolan  v.  Sierra  Ry.  Co.  of  Cali- 
fornia  (Cal.),  p.  875,  vol.  25   (2  R  R  R). 
When  question  for  jury.     Lincoln  Traction  Co.  v.  Heller  (Neb.), 

p.  368,  vol.  40  (17  R  R  R). 
Where  complaint  alleges  several  acts  of  negligence,  it  is  error 
to  grant  non  suit  on  failure  to  prove  one  of  them  was  the 
proximate  cause.  Carson  v.  Southern  Ry.  Co.  (S.  (iar.),  p. 
337,  vol.  35  (12  R  R  R). 
Where  plaintiff  was  injured  by  coming  in  contact  with  a  live 
telephone  wire,  which  had  been  pressed  down  against  an  im- 
properly insulated  trolley  span  wire  by  the  limb  of  tree,  which 
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was  broken  by  a  severe  storm  the  previous  evening,  failure  to 
guard  the  span  wire  and  the  want  of  insulation  were  concur- 
ring causes  establishing  a  liability,  and  the  breaking  of  the 
wire  was  not  the  sole  proximate  cause  of  the  injury.  Warren 
V.  City  Electric  Ry.  Co.  (Mich.),  p.  164   vol.  42  (19  R  R  R). 

Question  for  jury.  Alabama  Midland  R.  Co.  v.  Hatcher  (Ga.),  p. 
468,  vol.  29  (6  R  R  R);  Atlanta  &  W.  P.  R.  Co.  v.  Hudson  (Ga,), 
p.  490,  vol.  41  (18  R  R  R) ;  Foster  v.  New  York,  N.  H.  &  H.  R. 
Co.  (Mass.),  p.  343,  vol.  37  (14  R  R  R);  Holmes  v.  Birmingham 
Southern  R.  Co.  (Ala.),  p.  815,  vol.  37  (14  R  R  R);  Illinois  Cent. 
R.  Co.  V.  Proctor  (Ky.),  p.  531,  vol.  41  (18  R  R  R). 

Question  for  jury,  in  action  for  personal  injuries.  Chicago  Termi- 
nal Transfer  R.  Co.  v.  Vandenberg  (Ind.),  p.  740,  vol.  40  (17 
R  R  R). 

Question  for  jury  when  evidence  is  conflicting.  Price  v,  St.  Louis, 
I.  M.  &  S.  Ry.  Co,  (Ark.),  p.  534,  vol.  39  (16  R  R  R). 

Question  for  jury,  whose  findings,  after  having  been  affirmed  by 
the  appellate  court,  would  not  be  disturbed  on  further  appeal 
to  the  supreme  court.  Chicago  City  Ry.  Co.  v,  Shaw  (111.),  p. 
586,  vol.  41  (18  R  R  R). 

Question  of  law.  Metropolitan  St.  Ry.  Co.  v,  Hanson  (Kan.),  p. 
312,  vol.  31  (8  R  R  R). 

Question  of  both  negligence  and  contributorv  negligence  are  or- 
dinarily for  the  jury.  Mathiesen  v.  Omaha  St.  Ry.  Co.  (Neb.),  p. 
777,  vol.  34   (11  R  R  R). 

Railroad  employee  injured  by  pole  of  electric  light  company 
placed  by  it  too  near  track,  light* company  could  not  be  charged 
with  negligence  where  pole  was  shown  to  have  been  so  located 
for  two  years  prior  to  the  accident.  South  Side  Elevated  R,  Co. 
V,  Nesvig   (111.),  p.  805,  vol.  40  (17  R  R  R). 

Railroad  owes  no  duty  to  public  to  keep  in  safe  repair  for  pedes- 
trian's path  across  its  yards,  which  the  public  has  been  in  the 
habit  of  using  without  objection  from  the  railroad.  Atchison, 
etc..  Ry.  Co.  v.  Fuller  (Kan.),  p.  620,  43  (2  R  R  R). 

Reckless  equivalent  to  willful,  in  complaint,  so  as  to  justify  puni- 
tive damages.  Pickett  v.  Southern  Ry.  Co.  (S.  Car.),  p.  269,  vol. 
37  (14  R  R  R). 

Requested  instruction  was  objectionable  as  an  expression  of  opin- 
ion that  the  acts  specified  would  constitute  negligence.  Sanders 
V,  Central  oi  Georgia  Ry.  Co.  (Ga.),  p.  7,  vol.  41  (18  R  R  R). 

Right  to  leave  train  on  switch  track.  Flores  v,  Atchison,  T.  &.  S. 
F.  Ry.  Co.  (Tex.),  p.  709,  vol.  24  (1  R  R  R). 

Right  to  recover  for  mere  negligence  where  gross  negligence  is 
alleged.  Cincinnati,  etc.,  Ry.  Co.  v.  Cook  (Ky.),  p.  321,  vol.  25 
(2  R  R  R). 

Sufficiency  of  evidence  to  show  negligence  where  passeneer  was 
injured  in  accident  caused  by  fallen  tree  across  track,  Alabama 
Midland  Ry.  Co.  v.  Guilford  (Ga.),  p.  62^  vol.  25  (2  R  R  R). 

Testimony  as  to  within  what  distance  tram  could  ,be  stopped  based 
on  unwarranted  supposition.  Jones  v.  Lehigh  *&  N.  E.  R.  Co. 
(Penn.),  p.  26,  vol.  25  (2  R  R  R). 

The  term  "slightest  neglect  or  negligence"  should  be  avoided  in 
instructions,  as  there  are  no  degrees  of  negligence.  Magrane  v. 
St.  Louis  &  S.  Ry.  Co.  (Mo.),  p.  i,  vol.  36  (13  R  R  R). 

Variance.  Southern  Ry.  Co.  v.  Yancy  (Ala.),  p.  466,  vol.  36  (13 
R  R  R). 

Wantonness  and  Willfulness. 

Actual  participation  by  defendant,  proof  of  was  essential  sus- 
tained while  wantonness  and  wrongful  intention  in  running 
train  against  plaintiff  was  alleged.  Central  of  Georgia  Ry.  Co. 
V.  Freeman  (Ala.),  p.  750,  vol.  37  (14  R  R  R). 

Pleading  wantonness  and  willfulness  in  action  for  injury  where 
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crossing  street  railway  tracks.    Birmingham  Ry.  &  Electric  Co. 
V.  Baker  (Ala.),  p.  17,  vol.  25  (2  R  R  R). 
Proof  of  actual  participation  by  the  defendant  company  was  not 
essential,  where  complaint  alleged  that  defendant  wantonly  and 
intentionally  caused  or  allowed  a  train  to  collide  with  plaintiffs 
vehicle.     Birmingham  Belt  R.  Co.  v.  Gerganous  (Ala.),  p.  584, 
vol.  37  (14  R  R  R). 
Sufficiency  of  evidence  of  willful  negligence.     Griffin  v.  South- 
ern Ry.  (S.  Car.),  p.  758,  vol.  29  (6  R  R  R). 
Wanton  negligence;  definition.     Alabama  Great  Southern  R.  Q-o. 

V.  Guest  (Ala.),  p.  759,  vol.  41  (18  R  R  R). 
Wantonness  in  causing  death  on  track  was  alleged  against  cor- 
poration as  distinguished  from  the  wrong  of  its  servant,  and 
was  unsustained  without  evidence   that  the   corporation  com- 
mitted   or    actually    participated    in    the    commission    of    the 
wrongful  act  averred.     Birmingham,  S.  R.  Co.  v.  Gunn  (Ala.), 
p.  745,  vol.  37   (14  R  R  R). 
Wantonness    in    causing   injury,    and   intention   to    cause  injury, 
instruction   as    to   what   constitutes   was   argumentative,     .-Ma- 
bama  Great  Southern  R.  Co.  v.  Guest  (Ala.),  p.  759,  vol.  41  (18 
R  R  R). 
Willful   negligence,  definition.     Thomasson  v.  Southern  Ry.  (S. 

Car.),  p.  226,  vol.  40  (17  R  R  R). 
Willfulness  and  wantonness,  definitions.     Gosa  v.  Southern  Ry. 
(S.  Car.),  p.  693,  vol.  34  (11  R  R  R);  Montgobery  St.  Ry.  r. 
Rice  (Ala.),  p.  499,  vol.  39  (16  R  R  R). 
What   constitutes   negligence   is   question  for   court.     Goldstein  v. 

People's  Ry.  Co.  (Del.  Super.  Ct.),  p.  529,  vol.  42  (19  R  R  R). 
What  constitutes  negligence  is  question  of  law,  but  whether  neg- 
ligence exists  in  a  particular  case  is  a  question  of  fact     Neal  v. 
Wilmington  &  N.  C.  Electric  Ry.  Co.  (Del.),  p.  386,  voL  28  (5 
R  R  R). 
When   instructions   in   action   for  injuries   received  by   negligence 
not  erroneous  as  assuming  defendant's  negligence.    International 
&  G.  N.  R.  Co.  V.  Locke  (Tex.),  p.  754,  vol.  25  (2  R  R  R). 
When  instructions  not  objectionable  as  exonerating  motorman  from 
all  negligence.     Guinney  v.  Southern  Electric  R.   Co.   (Mo.),  p. 
820,  vol.  25  (2  R  R  R). 
When  question  for  jury.     Camp  v.  Wabash  R.  Co.  (Mo.),  p.  746, 

vol.  25  (2  R  R  R).  • 

When  question  for  jury,  and  when  question  of  law  for  the  courts. 

Union  Pac.  R.  Co.  v.  Brown  (Kan.),  p.  448^^  vol.  43  (20  R  R  R). 
When  question  of  law.     Chicago,  etc.,  R.  Co.  v.  Winfrey   (Neb.), 
p.  689,  vol.  29   (6  R  R  R);  Metropolitan  St.  Ry.  Co.  v.  Hanson 
(Kan.),  p.  312,  vol.  31   (8  R  R  R). 
Where  the  case,  as  submitted  to  the  jury,  does  not  consist  solely 
of  issues  of  negligence  raised  on  the  complaint,  but  includes  the 
affirmative  issue  of  contributory  negligence  raised  by  defendant, 
a  charge  tha^,  if  the  evidence  is  equally  balanced  the  issue  should 
be    found   for   defendant,    is    incorrect.      Hickey   v.    Rio    Grande 
Western  Ry.  Co.  (Utah),  p.  318,  vol.  43  (20  R  K  R). 
Where    engineer   was    given    a   clearance   card,    which    was    notice 
to  him  that  track  was  clear  to  next  station^  and  a  collision  oc- 
curred from  failure  of  operator  at  the  station  which  he  left  to 
notify  operator  at  the  next  station  or  the  train  dispatcher,  there 
is  sufficient  evidence  of  negligence  for  submission  to  the  jury. 
Stewart  v.  Raleigh  &  Augusta  Air  Line  R.  Co.  (N.  Car.),  p.  811, 
vol.  40  (17  R  R  R). 
Where    negligence    of    defendant    has    been    established,    fact  that 
plaintiff  has  also  been  guilty  of  negligence  is  no  defense  unless 
it  contributed  to  injury.    Norfolk  &  W.  Ry.  Co.  v,  Perrow  (Va.), 
p.  611,  vol.  30  (7  R  R  R). 
Where    petition    contains    general    averments    of    negligence    "as 
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hereinafter  more  specifically  mentioned  and  described,"  only 
such  issues  are  thereby  presented  as  are  found  in  the  specific 
allegations.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Wheeler  (Kan.),  p. 
145,  vol.  41  (18  R  R  R). 
Where  question  as  to  negligence  or  contributory  negligence  is  so 
presented  that  .jurors  might  fairly  differ  as  to  the  deduction  to 
be  drawn,  the  question  is  for  the  jury.  Indianapolis  St.  Ry.  Co. 
V,  Marschake  (Ind.),  p.  609,  vol.  43  (20  R  R  R). 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS    ON   TRACK;    CARRIERS    OF   PASSEN- 
GERS; CROSSINGS;  NEGLIGENCE. 

NEGROES. 

See    CARRIERS    OF    PASSENGERS;    CONSTITUTIONAL 
LAW. 

NET  EARNINGS. 

See  RECEIVERS. 

NEWSBOYS. 

See  LICENSEES;  STREET  RAILWAYS. 

NEWSPAPERS. 

See  CARRIERS  OF  GOODS. 

NOISES. 

See  FRIGHTENING  TEAMS;  INJURIES  TO  PROPERTY; 
RAILROADS  IN  STREETS. 

NONASSIGNABLE  DUTIES. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

NOTICE  OP  CLAIM. 

See  CARRIERS  OF  LIVE  STOCK;  PERSONAL  INJURIES; 
STOCK,  INJURIES  TO. 

NUISANCES. 

See   CARRIERS    OF    LIVE    STOCK;    ELEVATED    RAIL- 
WAYS;    INDEPENDENT     CONTRACTORS;     INJURIES 
TO    PROPERTY;    LEASES    AND    RUNNING    POWERS; 
RAILROADS    IN    STREETS;    STOCK    PENS;    STREET 
RAILWAYS;  .WATER  AND  WATERCOURSES. 
Bill  to  restrain  construction  of  switch  track  alonpr  county  road  in 
front  of  plaintiff's  premises  was  insufficient  to  justify  an  injunc- 
tion.    Davis  V.  Baltimore  &  O.  R.  Co.  (Md.),  p.  699,  vol.  41  (R 
R  R). 
Complaint,  in  suit  to  enjoin  construction  of  railroad  switch  along 
county  road  in  front  of  plaintiff's  prehiises,  failed  to  allege  that 
her  injury,  if  any,  was  different  in  kind  from  that  suffered  by  the 
general  public,  and  hence  she  was  not  entitled  to  sue  to  enjoin 
maintenance  of  switch.     Davis  v.  Baltimore  &  O.  R.  Co.  (Md.)» 
p.  699,  vol.  41  (18  R  R  R). 
Construction   of   switch   along  county  road  in   front  of  plaintiff's 
premises,  evidence  was  insufficient  to  justify  an  injunction.     Da- 
vis V.  Baltimore  &  O.  R.  Co.  (Md.),  p.  699,  vol.  41  (18  R  R  R). 

Damages. 

Punitive  damages  recoverable  where  railroad  refused  to  remove 
bodies  of  animals,  killed  by  locomotive,  from  near  house.  Ya- 
zoo &  M.  V.  R.  Co.  V,  Sanders  (Miss.),  p.  656,  vol.  42  (19  R 
R  R). 
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Recovery  of  damages  for  discomfort  of  family  in  use  of  homes 

resulting  from  operation  of  railroad  coal  hoist.  Daniel  v.  Ft 

Worth,  R.  G.  Ry.  Co.  (Tex.),  p.  331,  vol.  30  (7  R  R  R). 

Evidence. 

Evidence  that  there  is  other  reasonably  convenient  and  practica- 
ble  location   for  stock-yard.     Dolan  v.   Chicago,   M.  &  St.  P. 
Ry.  Co.  (Wis.),  p.  133,  vol.  31  (8  R  R  R). 
In  an  action  by  an  abutting  owner  to  restrain  the  operation  of  a 
railroad  in  a  street,  it  was  not  error  to  permit  defendant  to  file 
an  amended  answer  at  the  time  the  cause  was  called  for  trial, 
whereby    an    ordinance    vacating    the    street   was    pleaded.     Ka- 
,         keldy  v.  Columbia  &  P.  S.  R.   Co.   (Wash.),  p.  480,  vol.  40  (17 
R  R  R). 

Obstruction  of  street  crossings  by  standing  trains,  reasonableness 
of  ordinance  permitting.  Gilcrest  Co.  v.  City  of  Des  Moines 
(Iowa),  p.  461,  vol.  40  (17  R  R  R). 

Railroad  was  not  necessary  party  defendant  to  suit  to  restrain 
construction  of  switch,  which  it  had  agreed  to  construct  at  the 
expense  of  a  gravel  company.  Davis  v.  Baltimore  &  O.  R-  Co. 
(Md.),  p.  699,  vol.  41   (18  R  R  R). 

Remedies  of  property  owner  where  ordinance  permitted  the  ob- 
structing of  street  crossing  by  standing  trains.  Gilcrest  Co.  v. 
City  of  Des  Moines  (Iowa),  p.  461,  vol.  40  (17  R  R  R). 

There  was  no  error  in  striking  interrogatories  relating  to  the  orig- 
inal authority  by  which  the  railroad  occupied  the  street,  the  fact 
having  been  known  to  the  plaintiff  abutting  owner  that  defend- 
ant had  for  many  years  occupied  the  street,  and  he  not  being 
entitled  to  invoke  the  method  of  original  occupancy  as  a  ground 
for  abating  the  operation  of  the  road.  Kakeldy  v.  Columbia  & 
P.  S,  R.  Co.  (Wash.),  p.^480,  vol.  40  (17  R  R  R). 

Unauthorized  obstruction  of  street  by  railway  track,  person  not 
sustaining  special  and  peculiar  damages  not  entitled  to  enjoin. 
Coker  v.  Atlanta,  K.  &  N.  Ry.  Co.  (Ga.),  p.  399,  vol.  40  (17  R 
R  R). 

Verification  of  answer  by  officer  of  gravel  company  was  no  objec- 
tion to  it,  in  suit  to  restrain  construction  of  switch  by  railroad 
company  at  the  expense  of  the  gravel  company.  Davis  v.  Balti- 
more &  O.  R.  Co.  (Md.),  p.  699,  vol.  41  (18  R  R  R). 

What  Are. 

Arch  to  connect  station  on  each  side  of  street,  sufficiency  of  pe- 
tition of  property  owner  to  enjoin  railroad  from  acting  under 
ordinance  granting  authority  to  construct.  'Gilcrest  Co.  v.  City 
of  Des  Moines  (Iowa),  p.  461,  vol.  40  (17  R  R  R). 

Blasting  operations  in  constructing  railroad,  whether  they 
amounted  to  a  nuisance  with  respect  to  adjoining  property,  and 
whether  the  rental  value  of  the  property  was  afrected,  was  for 
jury.  Gossett  v.  Southern  Ry.  Co.  (Tenn.),  p.  706,  vol.  41  (18 
R  R  R). 

Custom  of  railroad  of  standing  trains  at  street  crossings  as  a 
continuing  nuisance.  Gilcrest  Co.  v.  City  of  Des  Moines 
(Iowa),  p.  461,  vol.  40  (17  R  R  R). 

Improper  use  of  streets  by  railroad  company,  under  municipal 
grant,  constitutes  a  public  nuisance.  Town  of  Mason  zf.  Ohio 
River  R.  Co.  (W.  Va.),  p.  899,  vol.  25  (2  R  R  R). 

Insufficient  culvert  causmg  overflow  of  adjacent  property  as  a 
public  nuisance.  Kelly  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 
(Ind.),  p.  547,  vol.  25  (2  R  R  R). 

Machine  and  repair  shops  "and  the  like"  cannot,  under  Tex. 
Const,  art.  1,  §  17,  and  Rev.  St.  1895,  arts.  4424,  4445,  be  arbi- 
trarily located  by  railroad  without  reference  to  property  in 
vicinity,  as  can  its  right  of  way.  Rainey  v.  Red  River  T.  &  S. 
Ry.  Co.  (Tex.),  p.  617,  vol.  42  (19  R  R  R). 
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Public  nuisance  created  by  act  of  shipper  in  depositing  coal  at 
certain  point,  in  order  to  compel  carrier  to  receive  it  for  ship- 
ment at  a  point  set  apart  for  the  reception  of  merchandise, 
justified  relief  by  injunction.  Robinson  v.  Baltimore  &  O.  R. 
Co.  (C.  C.  A.),  p.  468,  vol.  35  (12  R  R  R). 

Terminal  yard,  though  authorized  by  statute,  may  become  a  nui- 
sance  by    improper    construction    or    by    subsequent   improper* 
operation.      Georgia   R.    &   Banking   Co.   v.    Maddox    (Ga.),   p. 
566,  vol.  28   (5   R  R  R). 

What  Arc  Not. 

Authorized  operation  of  railroad,  company  not  liable  for  conse- 
quential damages  to  nearby  property,  although  health  and 
comfort  of  inmates  of  dwelling  is  impaired.  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Armstrong  (Kan.),  p.  415,  vol.  40  (17  R  R  R). 

Authorized  operation  of  railroad  rendering  residence  unhealthy 
and  uncomfortable,  right  to  recover  in  absence  of  constitu- 
tional provision.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Armstrong 
(Kan.),  p.  415,  vol.  40  (17  R  R  R). 

Freight  depot,  construction  of  at  cross  street  in  residence  neigh- 
borhood could  not  be  enjoined  as  a  nuisance,  where  there  was 
no  showing  that  the  depot  was  not  necessary,  or  that  it  could 
be  as  conveniently  built  elsewhere.  Walther  v.  Chicago  &  W. 
I.  R.  Co.  (111.),  p.  456,  vol.  40  (17  R  R  R). 

Railroad  switch  or  siding  is  not  a  nuisance  per  se,  and  can  only 
become  such  by  reason  of  circumstances  connected  with  its 
construction,  or  the  manner  of  its  use.  Davis  v.  Baltimore  & 
O.  R.  Co.  (Md.),  p.  699,  vol.  41  (18  R  R  R). 

Stock-yard  in  village  was  not  a  nuisance.  Dolan  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Wis.),  p.  133   vol.  31  (8  R  R  R). 

Where  the  power  house  of  defendant  street  railway  and  light 
company  constitutes  a  nuisance  to  adjoining  property  by  rea- 
son of  the  injurious  effects  incidental  to  its  operation,  the  com- 
pany is  as  liable  for  the  injury  as  if  it  were  an  individual,  the 
authority  conferred  by  statute  to  construct  and  operate  plants 
for  the  generation  of  electricity,  for  its  own  use  and  for  sale, 
not  being  imperative,  but  only  permissive.  Townsend  v.  Nor- 
folk Ry.  &  Light  Co.  (Va.),  p.  635,  vol.  42  (19  R  R  R). 

OCCUPATION   TAX. 

See  LICENSES. 

OFFICERS. 

See  CARRIERS  OF  PASSENGERS;  EVIDENCE;  LIMITA- 
TIONS OF  ACTIONS. 

Authority  of  train  master  to  employ  surgeon.  Southern  Ry.  Co. 
in  Mississippi  v.  Brister  (Miss.),  p.  645,  vol.  24  (1  R  R  R). 

Authority  to  give  bond  when  pleading  for  writ  of  certiorari.  Ala- 
bama Midland  R.  Co.  v.  Stevens  (Ga.),  p.  568,  vpl.  29  (6  R  R  R). 

Delivery  of  rolling  stock  to  company  where  purchased  bv  general 
manager  as  contractor.  Flanagan  Bank  v.  Graham  (Ore.),  p. 
446,  vol.  29  (6  R  R  R). 

Laws  1899  of  N.  Y.,  ch.  354,  relating  to  liability  of  director  for 
failure  to  file  annual  report  applicable  to  foreign  as  well  as  do- 
mestic corporations.  Staten  Island  Midland  R.  Co.  v.  Hinchliflfe 
(N.  Y.),  p.  166,  vol.  26  (3  R  R  R). 

Liability  of  directors  for  failure  to  file  annual  report,  defense  under 
Laws  1899  of  N.  Y.,  ch.  354,  §  34.  Staten  Island  Midland  R.  Co. 
V.  Hinchliffe  (N.  Y.),  p.  166,  vol.  26  (3  R  R  R). 

Ratification  of  act  of  agent  in  giving  bond  when  pleading  for  writ 
of  certiorari.  Alabama  Midland  Ry.  Co.  v.  Stevens  (Ga.),  p. 
568,  vol.  29   (6   R  R  R). 

Right  of  officer  whose  duties  are  merely  nominal  to  compensation 
for  other  services.  Baines  v.  Coos  Bay,  etc.,  R.  &  Nav.  Co. 
(Ore.),  p.  412,  vol.  26   (3  R  R  R). 
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ORDINANCES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  COMMON  CARRIERS;  CONSTITU- 
TIONAL LAW;  CROSSINGS;  ELEVATED  RAILROADS; 
FIRES  SET  BY  LOCOMOTIVES;  INJURIES  TO  PROP- 
ERTY; MASTER  AND  SERVANT;  NEGLIGENCE;  RAIL- 
ROADS IN  STREETS;  STOCK,  INJURIES  TO;  STREET 
RAILWAYS;  TICKETS  AND  FARES;  TRESPASSERS. 

Evidence  of  existence  of.     Campbell  v.  St.  Louis  &  Suburban  Ry. 

Co.  (Mo.),  p.  248,  vol.  32  (9  R  R  R). 
Not  error  for  court  to  charge  the  jury  to  determine  what  ordinance 

is,  and  whether  it  has  been  violated.     Thomasson  v.  Southern 

Ry.  (S.  Car.),  p.  226,  vol.  40  (17  R  R  R). 
Passage   of,   evicience.     Cleveland,  A.  &  C.   Ry.  Co.  v.  Workman 

(Ohio),  p.   551,  vol.  27  (4  R  R  R). 
Proof  of  adoption  of  ordinance  indispensable  where  objection  is 

made  on  that  ground.     Union  Pac.  R.  Co.  v.  Buzicka  (Neb.),  p. 

64,  vol.  2a  (5  R  R  R). 
Speed  in  violation  of  ordinance  as  negligence.    Jones  v.  Charleston 

&  W.  C.  Ry.  Co.  (S.  Car.),  p.  702,  vol.  30  (7  R  R  R). 

OTHER  ACCIDENTS. 

See  NEGLIGENCE. 

OVERFLOWS. 

See  WATER  AND  WATERCOURSES. 

PAIN. 

See  EVIDENCE;  PERSONAL  INJURIES. 

PALACE  CAR  COMPANIES. 

See  TAXATION. 

PALACE  CARS. 

See  CARRIERS  OF  PASSENGERS;  INTERSTATE  COM- 
MERCE. 

PARENT  AND  CHILD. 

See  CHILDREN;  DAMAGES;  MASTER  AND  SERVANT. 

PARKS. 

See  EMINENT  DOMAIN;  STATIONS  AND  DEPOTS. 

PARTIES. 

See  BAGGAGE;  CARRIERS  OF  GOODS;  CHILDREN; 
DEATH  BY  WRONGFUL  ACT;  EMINENT  DOMAIN; 
FIRES  SET  BY  LOCOMOTIVES;  LEASES  AND  RUN- 
NING POWERS;  MASTER  AND  SERVANT;  NUISANCES; 
RAILROAD  AID;  RAILROADS. 

PARTNERSHIP. 

See  CONNECTING  CARRIERS;  MASTER  AND  SERVANT; 
RAILROADS. 

PARTY  RATES. 

See  TICKETS  AND  FARES. 

PASSENGERS. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  CONNECT- 
ING CARRIERS;  DEATH  BY  WRONGFUL  ACT;  LI- 
CENSEES; STREET  RAILWAYS;  TICKETS  AND  FARES; 
TRESPASSERS. 
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PASSES. 

See  BAGGAGE;  CARRIERS  OF  LIVE  STOCK;  CARRIERS 
OF  PASSENGERS. 

» 

PAVING  STREET. 

See  STREET  RAILWAYS. 

PENAL  STATUTES. 

.  See  CARRIERS;  CARRIERS  OF  GOODS;  CARRIERS  OF 
PASSENGERS;  CONSTITUTIONAL  LAW;  DEATH  BY 
WRONGFUL  ACT  ;  EMPLOYERS'  LIABILITY  ACTS  ; 
LEASES  AND  RUNNING  POWERS;  MASTER  AND 
SERVANT;  STOCK,  INJURIES  TO. 

PENALTIES. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK; 
CARRIERS  OF  PASSENGERS;  CONSTITUTIONAL  LAW; 
CRIMINAL  LAW  ;  EXPRESS  COMPANIES  :  GAMING  ; 
MASTER  AND  SERVANT;  TICKETS  AND  FARES. 

PERSONAL  EXAMINATION. 

See  CARRIER  OF  PASSENGERS;  EVIDENCE;  PERSONAL 
INJURIES. 

PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  ACTIONS;  APPEAL;  CAR- 
RIERS OF  LIVE  STOCK;  CARRIERS  OF  PASSENGERS; 
CHILD-REN;  COLLISIONS;  CONTRIBUTORY  NEGLI- 
GENCE; CROSSINGS;  DAMAGES;  DEATH  BY  WRONG- 
FUL ACT;  EMPLOYERS' LIABILITY  ACTS;  EVIDENCE; 
FENCES;  FIRES  SET  BY  LOCOMOTIVES;  FRIGHTEN- 
ING TEAMS;  LICENSEES;  MASTER  AND  SERVANT; 
NEGLIGENCE;  PLEADING;  RAILROADS;  RAILROADS 
IN  STREETS;  RECEIVERS;  RELEASE;  STATIONS  AND 
DEPOTS;  STREET  RAILWAYS;  TRESPASSERS;  TRIAL; 
WITNESSES. 

Act  of  God  excusing:  performance  of  duty.  Southern  Pac.  Co.  v. 
Schoer  (C.  C.  A.),  p.  254,  vol.  26  (3  R  R  R). 

Burden  of  proof  thrown  on 'defendant  by  suffering?  a  default.  El- 
wood  V.  Connecticut  Ry.  &  Lighting  Co.  (Conn.),  p.  518,  vol.  35 
(12  R  R  R). 

Burden  of  proving  that  physician  acquired  information  as  to  pa- 
tient's injuries  in  professional  character,  under  N.  Y.  Code  Civ. 
Proc.  sec.  834.  Griffiths  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.),  p. 
407.  vol.  26  (3  R  R  R). 

Conductor  of  freight  train  may  properly  be  found  to  be  in  charge 
or  control  of  it,  though  he  is  temporarily  absent,  if  nothing  is 
done  meanwhile  contrary  to  his  orders.  Carroll  v.  New  York, 
N.  H.  &  H.  R.  R.  (Mass.),  p.  313,  vol.  29  (6  R  R  R). 

Contributory  Negligence. 

Age  and  intelligence  of  boy  11  years  old  to  be  considered  in  de- 
termining issue  of  contributory  negligence.     Missouri.  K.  &  T. 

Ry.   Co.   of  Texas  v.   Scarborough   (Tex.),   p.   608,   vol.   26    (3 

R  R  R). 
Burden  of  proof.     Cook  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  954, 

vol.  26  (3  R  R  R). 
Burden  of  proof  under  Burns'  Ann.  St.  1901,  §  359a.     Cleveland, 

etc..  Ry.  Co.  v.  Miles  (Ind.),  p.  536,  vol.  34  (11  R  R  R). 
Burden  of  proving  where  boy  11  years  of  age  was  injured  by 

proicction  from   car  while  standing  near  track.     Missouri,   K. 

&  T.  Ry.  Co.  of  Texas  v.  Scarborough  (Tex.),  p.  608,  vol.  26 

(3  R  R  R). 

ID— 43 
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Care  required  of  traveler  usin^^  highway.  Neal  v.  Wilmington 
&  N.  C.  Electric  Ry.  Co.  (Del.),  p.  386,  vol.  28  (5  R  R  R). 

Contributory  negligence  and  absence  of  negligence.  Georgia  R. 
Co.  V.  Ivey  (Ga.),  p.  333,  vol.  27  (4  R  R  R). 

Contributory  negligence,  to  defeat  recovery,  must  be  proximate 
cause  of  injury.  Richmond  Traction  Co.  v.  Martin's  adm'x 
(Va.),  p.  817,  vol.  32  (9  R  R  R). 

Diminution  of  damages,  under  Georgia  statute.  Atlanta,  etc., 
Ry.  Co.  V.  Gardner  (Ga.),  p.  602,  vol.  37  (14  R  R  R). 

Duty  to  avoid  consequences  of  defendant's  negligence,  error  to 
fail  to  instruct.  Atlanta,  etc.,  Ry.  Co.  v.  Gardner  (Ga.),  p. 
602,  vol.  37  04  R  R  R). 

Duty  to  avoid  consequences  of  defendant's  negligence,  instruc- 
tions. Atlanta,  etc.,  Ry.  Co.  v.  Gardner  (Ga.),  p.  602,  vol.  37 
(14  R  R  R). 

Erroneous  conduct  in  trying  to  avoid  danger.  Reed  v.  Missouri, 
K.  &  T.  Ry.  Co.   (Mo.),  p.  262,  vol.  26  (3  R  R  R). 

Injured  person's  violation  of  ordinance  or  statute  will  not  pre- 
vent recovery  for  his  injuries,  unless  the  proximate  cause. 
Munroe  v.  Hartford  St.  Ry.  Co.  (Conn.),  p.  47,  vol.  33  (10 
R  R  R). 

In  personal  injury  action,  on  the  question  whether  plaintiff's  al- 
leged contributory  negligence  was  the  proximate  cause  of  the 
injury,  instruction  defining  "proximate"  in  such  connection  as 
meaning  "efficient"  or  "material"  was  erroneous.  Boyce  r. 
Wilbur  Lumber  Co.  (Wis.),  p.  41,  vol.  33  (10  R  R  R). 

Intoxication.  Gulf,  etc.,  Ry.  Co.  v.  Matthews  (Tex.),  p.  580,  vol. 
24  (1  R  R  R). 

It  was  shown  by  evidence  that  plaintiff's  contributory  negligence 
in  jumping  on  or  off  train  while  in  motion,  or  in  sitting  on 
cross-tie,  was  the  cause  of  his  injuries.  Givens  v.  Louisville  & 
N.  R.  Co.   (Ky.),  p.  11,  vol.  30  (7  R  R  R). 

Person  standing  in  dangerous  position  assumed  only  such  risks 
as  he  should  have  reasonably  apprehended.  Carver  v.  Minne- 
apolis, etc.,  R.  Co.  (Iowa),  p.  70,  vol.  30  (7  R  R  R). 

Plaintiff's  duty  to  procure  medical  attendance.  Chicago  City 
Ry.  Co.  V.  Saxby  (111.),  p.  568,  vol.  37  (14  R  R  R). 

Question  for  jury.     Hemingway  v.   Illinois  Cent.  R.   Co.    (C.  C. 

A.),  p.  899,  vol.  26  (3  R  R  R). 
Suffering  cause   by   plaintiffs   negligence.     St.    Louis   S.   ^\^   Rv. 

Co.  of  Texas  v.  Ball  (Tex.),  p.  187,  vol,  25  (2  R  R  R). 
W^hen   question   for   jury.      Foster   v.    East  Jordan    Lumber   Co. 

(Mich.),  p.  282,  vol.  43   (20  R  R  R). 
When  question  of  law.     Hemingway  v.  Illinois  Cent.  R.  Co.  (C. 

C.  A.),  p.  899,  vol.  26  (3  R  R  R). 
Where    defendant    knew,    or    with    ordinary    care    should    have 

known,    of   plaintiff's    negligence   and    could   have    avoided   the 

accident,  but  failed  to  do  so,  plaintiff  can  recover.     Richmond 

Traction   Co.   v.    Martin's   adm'x    (Va.),   p.    817,   vol.    32    (9   R 

R  R). 
Whether    question    involved.    Atlanta,    etc.,    Ry.    Co.   v.    Gardner 

(Ga.),  p.  602,  vol.  37  (14  R  R  R). 

Damages. 

Aggravation  of  injuries  from  neglect  resulting  from  financial 
condition,  instruction  stating  effect  of  improper,  although  plain- 
tiff had  testified  he  "was  not  a  millionaire."  Indianapolis  St. 
Ry.  Co.  V.  Schmidt  (Ind.),  p.  439,  vol.  35  (12  R  R  R). 

Child  bearing  power,  loss  of  as  element  of  damages.  Normile  v. 
Wheeling  Traction  Co.  (W.  Va.),  p.  235,  vol.  41  (18  R  R  R). 

Cornpensation  may  be  had  for  mental  suffering  and  distress  of 
mind  caused  bv  disfigurement.  Gnay  v.  Washington  Water 
Power  Co.   (Wash.),  p.  479,  vol.  29  (6  R  R  R). 
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Compensatory  damaf^es,  elements  of.  Southern  Ry.  Co.  in  Ken- 
tucky V.  Goddard  (KyO,  p.  116,  vol.  42  (19  R  R  R). 

Damafires  on  account  of  malpresentation  and  death  of  child,  at 
its  birth,  fifteen  months  after  the  accident,  too  remote.  Simon- 
son  V.  Minneapolis  &  St.  L.  R.  Co.  (Minn.),  p.  190,  vol.  29 
(6  R  R  R). 

Disease  a^Rravated  by  injuries,  instruction  clearly  limited  plain- 
tiff's recovery  to  the  injuries  he  sustained  by  reason  of  de- 
fendant's neRligence,  and  was  therefore  proper.  Southern  Pac. 
Co.  V,  Cavin  (C.  C.  A.),  p.  803,  vol.  43  (20  R  R  R). 

Duty  of  injured  employee  to  prevent  aggravation  of  injuries. 
Texas  &  Pacific  R.  Co.  v.  Behymer  (U.  S.),  p.  393,  vol.  31  (8 
R  R  R). 

Duty  of  injured  person  to  prevent  further  injury.  Illinois  Cent. 
R.   Co.  V.   Gheen    (Ky.),   p.    558,   vol.   28    (5   R   R   R). 

Duty  to  specially  instruct  on  measure  of  damages,  as  affected  by 
admission  of  evidence,  without  objection,  that  widow  of  de- 
ceased was  in  poor  health.  Illinois  Cent.  R.  Co.  v.  Atwell 
(111.),  p.  317,  vol.  29  (6  R  R  R). 

Earning  capacity,  duty  of  court  in  instructing  as  to  amount  to 
be  allowed  for  loss  of.  Macon  Railway  &  Light  Co.  v.  Mason 
(Ga.),  p.  201,  vol.  40  (17  R  R  R). 

Earnings  of  wife  in  her  independent  business  after  her  recovery 
cannot  be  set-off  to  damages  recovered  by  her  husband  for  her 
injuries.  Hutcheis  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa), 
p.  362,  vol.  42   (19  R  R  R). 

Effect  of  mistakes  of  plaintiff's  physician.  Chicago  City  Ry.  Co. 
V.  Saxby  (111.),  p.  568,  vol.  37  (14  R  R  R). 

Effect  of  refusing  to  permit  physical  examination.  Brown  v. 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  (N.  Dak.),  p.  783, 
vol.  31  (8  R  R  R). 

Elements,  instruction  as  to  cured  error  in  too  general  instruction. 
Illinois  Terminal  R.  Co.  v.  Thompson  (111.),  p.  683,  vol.  35 
(12  R  R  R). 

Elements  of  damages.  Brasington  v.  South  Bound  R.  Co.  (S. 
Car.),  p.  553,  vol.  24  (1  R  R  R);  Chesapeake  &  O.  Ry.  Co.  v, 
Jordan  (Ky.),  p.  672,  vol.  32  (9  R  R  R) ;  Chicago  City  Ry.  Co. 
V.  Fennimore  (111.),  p.  644,  vol.  29  (6  R  R  R);  Chicago  Termi- 
nal Transfer  Co.  v.  Gruss  (111.),  p.  704,  vol.  28  (5  R  R  R); 
Louisville  &  N.  R.  Co.  v.  Hall  (Ky.),  p.  541,  vol.  31  (8  R  R  R); 
Wilman  v.  People's  Ry.  Co.  (Del.),  p.  384,  vol.  32  (9  R  R  R). 

Elements  of  damages  recoverable  by  husband  for  injuries  to 
wife,  and  to  vehicle  in  which  wife  was  driving,  and  to  harness 
and  horse,  was  properly  laid  in  one  complaint,  and  all  in  each 
count  of  complaint.  Birmingham  Southern  Ry.  Co.  v.  Lintner 
(Ala.),  p.  225,  vol.  39  (16  R  R  R). 

Elements  of  damages  recoverable  by  husband  for  injury  to  wife, 
instruction  not  warranted  by  evidence.  Freeman  v.  Metro- 
politan St.  Ry.  Co.  (Mo.),  p.  584,  vol.  26  (3  R  R  R). 

Evidence  of  mental  suffering  properly  excluded  where  no  per- 
sonal injury  was  shown.  Smith  v.  Wilmington  &  W.  R.  Co. 
(\.  Car.),  p.  772,  vol.  26  (3  R  R  R). 

Evidence  that  plaintiff  had  learned  a  trade.  Krueger  v.  Chicago 
&  A.  Ry.  Co.  (Mo.),  p.  400,  vol.  27  (4  R  R  R). 

Excessive  verdict.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sledge 
(Kan.),  p.  229,  vol.  33  (10  R  R  R) ;  Denver  &  R.  G.  R.  Co.  v. 
Scott  (Colo.),  p.  309,  vol.  40  (17  R  R  R);  Kentucky  &  I.  Bridge 
&  R.  Co.  V.  Shrader  (Ky.),  p.  611,  vol.  36  (13  R  R  R);  Mac- 
Gregor  v.  Rhode  Island  Co.  (R.  I.),  p.  510,  vol.  42  (19  R  R  R); 
Morrison  v.  Northern  Pac.  Ry.  Co.  (Wash.),  p.  233,  vol.  33 
(10  R  R  R);  St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Grant  (Ark.),  p. 
343,  vol.  40  (17  R  R  R). 

Excessive  verdict  for  loss  of  brakeman's  foot.  Southern  Ry.  Co. 
V.  Olirer  (Va.),  p.  695,  vol.  35  (12  R  R  R). 
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Excessive  verdict  for  permanent  injuries  to  mother  and  daughter. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Sandifer  (Tex.),  p.  387,  vol.  27 
(4  R  R  R). 

Excessive  verdict  in  action  by  mother  for  death  of  married  son. 
Southern  Pac.  Co.  v.  Winton  (Tex.),  p.  358,  vol.  26  (3  R  R  R). 

Excessive  verdict,  when  verdict  will  be  disturbed.  Normile  v. 
Wheelin-  Traction  Co.  (W.  Va.),  p.  235,  vol.  41  (18  R  R  R). 

Exemplary  damages  for  reckless  disregard  of  human  life.  Louis- 
ville &  N.  R.  Co.  V.  Simpson  (Ky.),  p.  513,  vol.  26  (3  R  R  R). 

Exemplary  damages  where  servant  was  injured  by  reason  of 
wantonness.  Southern  R"*'.  Co.  v.-  Bunt  (Ala.),  p.  786,  vol.  27 
(4  R  R  R). 

Expenses  of  medical  attendance  must  be  pleaded.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Reasor  (Tex.),  p.  281,  vol.  26  (3 
R  R  R). 

Fright  as  element  of  damage.  Sanderson  v.  Northern  Pac  Jly. 
Co.  (Minn.),  p.  675,  voL  28  (5  R  R  R). 

Fright,  negligence  causing  is  actionable.  Stewart  v.  Arkansas 
Southern  R.  Co.  (La.),  p.  330,  vol.  36  (13  R  R  R). 

Future  consequences,  degree  of  proof  required  to  entitle  plaintiff 
to  recover  for.  MacGregor  v.  Rhode  Island  Co.  (R.  I.),  p. 
510,  vol.  42  (19  R  R  R). 

Future  damages.  Missouri  Pac.  Ry.  Co.  v.  Columbia  (Kan.),  p. 
77.  vol.  28  (5  R  R  R). 

Future  disability,  sufficiency  of  evidence.  Cotant  v,  Boone  Sub- 
urban Ry.  Co.  (Iowa),  p.  320,  vol.  36  (13  R  R  R). 

Future  evil  effects.  Chicago,  etc.,  Ry.  Co.  v,  Lindeman  (C.  C^ 
A.),  p.  549.  vol.  43  (20  R  R  R). 

Future  pain  and  other  probable  consequences.  Norfolk  Ry.  k. 
Light  Co.  V.  Spratley  (Va.),  p.  260,  vol.  43  (20  R  R  R). 

Future  pain  and  suffering  and  loss  of  time.  Stanley  v-  Cedar 
Rapids,  etc.,  Ry.  Co.  (Iowa),  p.  398,  vol.  32  (9  R  R  R). 

Future  pain  must  be  reasonably  certain  to  authorize  recovery 
for  it.  Chicago,  etc.,  Ry.  Co.  v,  Lindeman  (C.  C.  A.),  p.  549, 
vol.  43  (20  R  R  R). 

Future  suffering  must  be  reasonably  certain  to  be  the  result  of 
injuries.  Chicago  &  M.  Electric  Ry.  Co.  v.  Ullrich  (III.),  p. 
405.  vol.  38  (15  R  R  R). 

General  and  special  damages  recoverable,  correct  instruction. 
Louisville  Ry.  Co.  v.  Blum  (Ky.),  p.  44,  vol.  43  (20  R  R  R). 

Hospital  fees.  Montgomery  St.  Ry.  v.  Mason  (Ala.),  p.  316,  vol. 
28  (5  R  R  R). 

Husband  not  entitled  to  recover  for  any  loss  of  services  of  his 
wife  which  may  occur  in  the  future  because  of  injuries  in- 
flicted by  defendant.  Hull  v.  Northern  Pac.  Ry.  Co.  (C.  C. 
A.),  p.  265,  vol.  39  (16  R  R  R). 

Improper  to  instruct  jury  in  action  for  personal  injuries  for 
negligence  to  assess  damages  at  what  they  may  think  plaintiff 
has  sustained.  Camp  v.  Wabash  R.  Co.  (Mo.),  p.  746,  vol.  25 
(2  R  R  R). 

In  action  by  husband  and  wife  to  recover  for  injuries  to  the 
wife,  the  husband  can  show  the  value  of  the  wife's  services  in 
his  business  as  florist  as  an  element  of  damage  to  him.  Stan- 
den  v.  Pennsylvania  R.  Co.  (Pa,),  p.  601,  vol.  43  (20  R  R  R). 

In  action  for  injuries  to  married  woman,  where  there  was  no  ca- 
dence as  to  whether  credit  was  given  plaintiff  or  her  husband 
for  medical  services,  presumption  was  that  the  credit  was  given 
to  the  husband.  Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  p. 
131,  vol.  42  (19  R  R  R). 

In  action  for  personal  injuries,  aggravation  of  an  existing  bodily 
condition  is  not  special  damages  that  must  be  specially  pleaded. 
Indiana  Union  Traction  Co.  v.  Jacobs  (Ind.),  p.  653,  vol.  43 
(20  R  R  R). 
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In  action  for  personal  injuries,  it  was  not  error  to  refuse  to  in- 
struct that  olaintiff  had  been  able  since  his  injury  to  earn  ap- 
proximately as  much  as  before,  even  if  the  evidence  was  with- 
out conflict  to  that  effect.  BirmihRham  Southern  R.  Co.  v. 
Cuzzart  (Ala.),  p.  312,  vol.  26  (3  R  R  R). 

In  an  action  for  personal  injuries,  plaintiff  could  recover,  under 
an  assiprnment  to  her  by  her  husband  of  his  right  of  action  for 
loss  of  her  services,  only  the  value  of  her  services  of  which 
he  had  been  or  in  the  future  mij?ht  be  deprived  by  reason  of 
the  injury.  Hutcheis  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa), 
p.  362,  vol.  42  (19  R  R  R). 

Injured  party  may  testify  as  to  his  own  estimate  of  the  amount  of 
his  damatre.  Oliver  v.  Columbia,  N.  &  L.  R.  Co.  (S*  Car.),  p. 
708, -vol.  29  (6  R  R  R). 

Instruction  as  to  effect  of  pre-existing:  injury.  Leslie  v.  Jackson 
&  S.  Traction  Co.  (Mich.),  p.  660,  vol.  32  (9  R  R  R). 

Instruction  as  to  effect  of  prior  malady.  Copeland  v.  Wabash 
R.  Co.  (Mo.)p  p.  508,  vol.  31  (8  R  R  R). 

Instruction  as  to  husband's  right  to  recover  for  loss  of  his  own 
time  in  nursing  and  caring  for  injured  wife  erroneous  because 
not  limiting  such  recovery  to  reasonable  value  of  time.  Free- 
man V.  Metropolitan  St.  Ry.  Co.  (Mo.),  p.  584,  vol.  26  (3 
R  R  R).  . 

Instruction  erroneous  as  authorizing  an  award  of  an  amount  less 
than  that  claimed,  without  reference  to  damages  actually  sus- 
tained. Kansas  City,  M.  &  B.  R.  Co.  v.  Thornhill  (Ala.),  p. 
851,  vol.  37  (14  R  R  R). 

Instruction  properly  refused  as  giving  undue  prominence  to  a 
single  fact.  Birmingham  Southern  R.  Co.  v.  (3uzzart  (Ala.y,  p. 
312.  vol.  26   (3  R  R  R). 

Instruction  was  not  objectionable  for  failing  to  give  elements  of 
damage,  no  instruction  on  such  matter  having  been  requested 
by  defendant.  Smith  v.  Fordyce  (Mo.),  p.  378,  vol.  39  (16 
R  R  R). 

Jurors  reading  newspaper  description  of  railroad  wreck.  Copeland 
V.  Wabash  R.  Co.  (Mo.),  p.  508,  vol.  31  (8  R  R  R). 

Life  tables  as  evidence.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mangham 
(Tex.),  p.  193,  vol.  26  (3  R  R  R). 

Loss  of  earning  capacity  of  married  woman.  Louisville  &  N.  R. 
Co.  V.  Dick  (Ky.),  p.  314,  vol.  35   (12  R  R  R). 

Loss  of  earning  power.  Adams  v.  Wilmington  &  N.  Electric  Ry. 
Co.   (Del.),  p.  307,  vol.  27  (4  R  R  R). 

Loss  of  time  and  wages.  Adams  v.  Wilmington  &  N.  Electric 
Ry.  Co.  (Del.),  p.  307,  vol.  27  (4  R  R  R). 

Measure  of  damages  always  a  question  for  jury.  Powell  v. 
Nevada,  C.  &  O.  Ry.  (Nev.),  p.  168.  vol.  38  (15  R  R  R). 

Measure  of  damages  for  permanent  loss  of  earning  capacity,  in 
absence  of  evidence  of  plaintiff's  prior  earning  capacity.  At- 
lanta, etc..  Ry.  Co.  v.  Gardner  (Ga.),  p.  602,  vol.  37  (14  R  R  R). 

Measure  of  damages,  instructions.  Nashville,  etc.,  R.  Co.  v. 
Witherspoon  (Tenn.),  p.  740,  vol.  34  (11  R  R  R). 

Measure  of  damages,  party  could  not  complain  of  failure  to  give 
instruction  not  requested.  Louisville  Ry.  Co.  v,  Blum  (Ky.), 
p.  44,  vol.  43  (20  R  R  R). 

Measure  of  damages,  recoverable  by  husband  for  injury  to  wife. 
Hutcheis  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa),  p.  362,  vol. 
42  (19  R  R  R). 

Measure  of.  instruction.  Illinois  Terminal  R.  Co.  v.  Thompson 
(111.),  p.  68.3,  vol.  35   (12  R   R   R). 

Medical  attention.  Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Greer  (Tex.), 
p.  387,  vol.  27  (4  R  R  R). 

Medical  services,  sufficiency  of  evidence  to  show  that  expenses 
were  reasonable  and  necessary.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Reasor  (Tex.),  p.  281,  vol.  26  (3  R  R  R). 
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Mental  and  physical  suflFerinfa:.  Southern  Ry.  Co.  v.  Gresham 
(Ga.),  p.  509,  vol.  24  (1   R  R  R). 

Mental  anguish  apart  from  physical  suflFering,  measure  of  dam- 
ages always  a  question  for  jury.  Powell  v.  Nevada,  C.  &  0. 
Ry.  (Nev.),  p.  168,  vol.  38  (15  R  R  R). 

Mental  pain  separable  from  bodily  suffering  not  an  element  of 
damages.  Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  p.  724.  vol. 
40  (17  R  R  R). 

Mental  suffering,  whether  an  element  of  damages.  Southern  Pac 
Co.  V.  Hetzer  (C.  C.  A.),  p.  724.  vol.  40  (17  R  R  R). 

Modification  of  instruction  permitting  jury  to  consider  evidence 
of  defendant  ice  company's  employee's  intoxication  was  not 
objectionable  on  the  ground  that  it  might  affect  the  verdict,  as 
punitive  damages  were  not  sought.  Knickerbocker  Ice  Co.  v. 
Benedix  (111.),  p.  89,  vol.  33  (10  R  R  R). 

New  trial  because  of  admission  of  evidence  as  to  probable  effect 
of  operation.  Searles  v.  Elizabeth,  P.  &  C.  J.  Ry.  Co.  (N.  J.), 
p.  781,  vol.  36  (13  R  R  R). 

New  trial  because  of  unwarranted  instruction  as  to  right  to  re- 
cover punitive  damages,  where  tort  complained  of  was  accom- 
panied by  aggravating  circumstances.  Macon  Railway  &  Light 
Co.  V.  Mason  (Ga.),  p.  201,  vol.  40  (17  R  R  R). 

No  recovery  can  be  had  for  fright  or  mental  suffering  as  an  in- 
dependent element  of  damage,  unaccompanied  by  bodily  in- 
jury. Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Dalton  (Kan.),  p. 
187,  vol.  29  (6  R  R  R). 

No  recovery  in  excess  of  damages  alleged.  Missouri,  K  &  T. 
Ry.  Co.  of  Texas  v.  Pawkett  (Tex.),  p.  185,  vol.  26  (3  R  R  R). 
-  On  appeal,  question  whether  there  was  error  in  permitting  in- 
jured child's  mother  to  testify  that  she  had  spent  $7  for  medi- 
cines was  precluded  by  the  maxim,  "de  minimis  non  curat 
lex."  N'orfolk  Ry.  &  Light  Co.  v.  Spratley  (Va.).  p.  260,  vol. 
43  (20  R  R  R). 

Past  and  future  suffering.  Adams  v.  Wilmington  &  N.  Electric 
Ry.  Co.  (Del.),  p.  307,  vol.  27  (4  R  R  R). 

Pennsylvania  Act,  June  8,  1893,  vesting  in  a  married  woman  all 
earnings  by  her  in  carrying  on  any  separate  business,  does  not 
deprive  the  husband  of  his  common-law  right  to  the  earnings 
or  services  of  his  wife  rendered  by  her  in  and  about  their 
domestic  affairs  or  his  business,  and,  in  absence  of  an  agree- 
ment to  the  contrary,  such  earnings  belong  to  the  husband 
Standen  v.  Pennsylvania  R.  Co.  (Pa.),  p.  601,  vol.  43  (20 
R  R  R). 

Permanent  injuries.  Indianapplis  St.  Ry.  Co.  v.  Walton  (Ind). 
p.  388,  vol.  27  (4  R  R  R). 

Physical  and  mental  suffering.  Indianapolis  St.  Ry.  Co.  v.  Wal- 
ton (Ind.),  p.  388,  vol.  27  (4  R  R  R);  International  &  G.  N.  H. 
Co.  V.  Anchonda  (Tex.),  p.  789,  vol.  26  (3  R  R  R). 

Plaintiff's  pecuniary  condition.  Southern  Ry.  Co.  v.  McLellan 
(Miss.),  p.  559,  vol.  28  (5  R  R  R). 

Probable  future  earnings  of  injured  child,  father's  testimony  as 
to  his  own  earnings  admissible.  Fishburn  v.  Burlington,  etc., 
Ry.  Co.  (Iowa),  p.  768,  vol.  36  (13  R  R  R). 

Prospective  suffering,  expectancy  of  life  at  time  of  trial  the  test 
in  determining  probable  duration  of.  Howell  v.  Lansing  City 
Electric  Ry.  Co.  (Mich.),  p.  61,  vol.  35  (12  R  R  ly. 

Punitive  damages.  Louisville  &  N.  R.  Co.  v.  Croan  (Ky.),  p. 
509,  vol.  28   (5  R  R  R). 

Punitive  damages  not  recoverable  in  absence  of  gross  negligence. 
Louisville  &  N.  R.  Co.  v.  Hall  (Ky.),  p.  541,  vol.  31  (8  R  R  R). 

Punitive  damages  when,  and  "when  not,  recoverable.  Hay  den  z'. 
Fair  Haven  &  W.  R.  Co..  (Conn.),  p.  32,  vol.  33  (10  R  R  R).  ^ 

Reason  for  allowing  punitive  damages.  Oliver  v.  Columbia,  N- 
&  L.  R.  Co.  (S.  C!ar.),  p.  708,  vol.  29  (6  R  R  R). 
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Recovery  of  exemplary  damages  in  vindication  of  private  right 
which  has  been  willfully  invaded.  Oliver  v.  Columbia,  N.  & 
L.  R.  Co.  (S.  Car.),  p.  708,  vol.  29  (6  R  R  R). 

Recovery  on  second  trial.  Kilpatrick  v.  Grand  Trunk  Ry.  Co. 
(Vt.),  p.  945,  vol.  27  (4  R  R  R). 

Remarks  of  plaintiff's  counsel  in  regard  to  consequences  of  in- 
juries, not  justified  by  evidence,  ground  for  reversal.  Black- 
man  V.  West  Jersey  &  S.  R.  Co.  (N.  J.),  p.  364,  vol.  31  (8 
R  R  R). 

Remittitur.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Pawkett 
(Tex.),   p.   185,  vol.  26    (3   R  R  R). 

Remote  damages.  Simonson  v.  Minneapolis  &  St.  L.  R.  Co. 
(Minn.),  p.  190,  vol.  29  (6  R  R  R). 

Right  to  recover  for  shock  resulting  from  jar  to  nervous  system 
accompanying  blow,  without  showing  that  shock  was  conse- 
quence of  blow.  Homans  v,  Boston  Elevated  Ry.  Co.  (Mass.), 
p.  647,  vol.  24   (1  R  R   R). 

Salary  received  by  railway  mail  clerk  during  time  he  was  inca- 
pacitated, being  a  gratuity  of  the  government,  cannot  be  con- 
sidered in  determining  the  damages  in  consequence  of  the  in- 
jury. Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.),  p.  686,  vol.  43 
(20  R  R  R). 

Should  be  awarded  as  and  for  reasonable  compensation  only, 
where  injuries  were  not  malicious  or  willfully  inflicted.  Denver 
&  R.  G.  R.  Co.  V.  Scott  (Colo.),  p.  309,  vol.  40  (17  R  R  R). 

Sufficiency  of  evidence  of  cause  of  injury  in  action  for  loss  of  an 
eye.  Cook  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  954,  vol.  26  (3 
R  R  R). 

Sufficiency  of  evidence  of  nature  of  passenger's  injuries.  Nich- 
olson V.  Northern  Pac.  Ry.  Co,  (C.  C.  A.),  p.  751,  vol.  26  (3 
R  R  R). 

Surgical  operation  rendered  necessary  by  injuries,  evidence  to 
show  that  it  was  attended  with  great  difficulty  and  dangers, 
and  that  comparatively  few  physicians  perform  such  operation 
inadmissible.  Normile  v.  Wheeling  Traction  Co.  (W.  Va.),  p. 
235,  vol.  41  (18  R  R  R). 

Time  lost  recoverable  in  action  by  Wife  for  her  personal  injuries. 
Normile  v.  Wheeling  Traction  Co.  (W.  Va.),  p.  235,  vol.  41 
(18  R  R  R). 

To  sustain  claim  for  exemplary  damages  against  a  railroad  com- 
pany there  must  not  only  be  gross  negligence,  but  a  willful, 
reckless  disregard  of  the  rights  of  the  party  injured.  Oliver 
V.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  p.  708,  vol.  29  (6  R 
R  R). 

Verdict  and  judgment  for  $12,500  for  the  loss  of  leg  amended 
by  reducing  amount  to  $6,000.  Budge  v.  Morgan's  L.  &  T.  R. 
&  S.  S.  Co.  (La.),  p.  440,  vol.  27  (4  R  R  R). 

Verdict  for  $500  warranted  by  evidence.  St.  Louis  Southwestern 
Ry.  Co.  V.  Underwood  (Ark.),  p.  134,  vol.  39  (16  R  R  R). 

Verdict  for  $150  was  not  excessive,  though  plaintiff's  physician 
testified  he  was  not  sure  that  her  health  was  permanently  in- 
jured. Illinois  Cent.  R.  Co.  v.  Colly  (Ky.),  p.  251,  vol.  43 
(20  R  R  R). 

Verdict  of  $2,000  was  not  excessive,  considering  age  of  boy  and 
nature  of  his  injuries.  Cameron  v.  Duluth-Superior  Traction 
Co.   (Minn.),  p.  632,  vol.  37   (14   R  R   R). 

Verdict  for  $6,000  not  excessive  for  impairment  of  mind  and 
other  injuries.  Powell  v.  Nevada,  C.  &  O.  Ry.  (Neb.),  p.  168, 
vol.  38   (15  R  R  R). 

Verdict  for  $10,000  was  not  so  excessive  as  to  indicate  passion, 
prejudice,  or  corruption  on  part  of  jury.  Yazoo  &  M,  V.  R. 
Co.  V.  Grant  (Miss.),  p.  257,  vol.  41   (18  R  R  R). 

Verdict  of  $4,000  not   excessive  for  permanent  injuries   of  trap- 
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tain  of  fireman,  thirty  seven  years  of  age,  with  salarjr  of  $100 
per  month.  Han  Ion  v.  Milwaukee  Elec.  Ry.  &  Light  Co. 
(Wis.),  p.  388,  vol.  32  (9  R  R  R). 

Verdict  was  not  excessive,  in  action  for  injuries  to  fireman.  Illi- 
nois Cent.  R.  Co.  v.  Quircy  (Ky.),  p.  162,  vol.  43  (20  R  R  R). 

Verdict  will  not  be  disturbed  on  appeal  where  there  is  nothing 
to  show  that  jury  were  actuated  by  prejudice  or  partiality. 
Norfolk  Ry.  &  Light  Co.  v,  Spratley  (Va.),  p.  260,  vol.  43 
(20  R  R  R). 
'  Weight  of  artificial  leg.  Carrow  v.  Barre  R.  Co.  (Vt.),  p.  933, 
vol.  27  (4  R  R  R). 

What  proper  elements  of  damage  caused  by  negligence  arc,  is 
a  question  of  law.  Camp  v.  Wabash  (Mo.),  p.  746,  ^^1.  26 
(2  R  R  R). 

When  excessive  in  action  against  master.  Dolan  v.  Sierra  Ry. 
Co.  of  California  (Cal.),  p.  875,  vol.  25  (2  R  R  R). 

Where  complaint  alleged  that  plaintiff  had  expended  $200  for 
medical  attendance,  failure  of  court  to  limit  jury  to  $200  in 
such  regard  was  not  error,  there  being  no  evidence  on  the 
subject  except  the  $200  bill.  South  Covington  &  C.  St.  Ry. 
Co.  V.  Smith  (Ky.),  p.  26,  vol.  39  (16  R  R  R). 

Where  evidence  was  conclusive  that  at  the  time  of  trial  plaintiff 
had  not  recovered  from  her  injuries  it  was  proper  to  instruct 
on  future  suffering.  Chicago  &  M.  Electric  Ry.  Co.  v.  Ull- 
rich (111.),  p.  405,  vol.  38  (15  R  R  R). 

Where  physician  stated  that  he  knew  value  of  services  for 
nursing,  his  evidence  as  to  value  was  properly  admitted  Ber- 
ringer  v.  Dubuque  St.  Ry.  Co.  (Iowa),  p.  872,  vol.  29  (6  R 
R  R). 

While,  in  personal  injury  actions,  present  worth,  rather  than  the 
aggregate  of  future  damage,  should  be  estimated,  yet  where 
no  specific  instruction  as  to  present  worth  is  asked,  jury  may 
be  directed  as  to  the  general  basis  on  which  right  to  recover 
is  founded,  and  allowed  to  fix  such  sum  as,  in  their  judgment, 
is  reasonable.  Hutcheis  v.  Cedar  Rapids  &  M.  C.  Ry.  Co. 
(Iowa),  p.  362,  vol.  42  (19  R  R  R). 

Woman's  climacteric  likely  to  occur  before  recovery.  Keefe  v. 
Norfolk  Suburban  St.  Ry.  Co.  (Mass.),  p.  792,  vol.  36  (13  R 
R  R). 

Wounded  feelings,  erroneous  instruction  leaving  question  en- 
tirely to  conscience  of  the  jury.  Macon,  D.  &  S.  R.  Co.  v.  Mc- 
Lendon  (Ga.),  p.  153,  vol.  34  (11  R  R  R). 

$1,500  was  an  excessive  verdict  for  injuries  to  leg  and  head  of 
man  61  years  old.  Louisville  Ry.  Co.  v,  Megiemery  (Ky.), 
p.  665,  vol.  34  (11  R  R  R). 

$6,000  was  not  excessive  for  loss  of  one  toe  and  part  of  an- 
other, and  incidental  suflFering,  and  medical  expenses  and  loss 
of  time.  Rapp  v.  St.  Louis  Transit  Co.  (Mo.),  p.  419.  vol.  39 
(16  R  R  R). 

$7,500  for  loss  of  use  of  left  arm  by  man  of  26  years  was  not 
excessive.    Smith  v.  Fordyce  (Mo.),  p.  378,  vol.  39  (16  R  R  R). 
$9,000     was  not  excessive  verdict  for  certain  injuries  which  ap- 
peared  to   be    permanent.     Latson   v.   St.    Louis   Transit   Co. 
(Mo.),  p.  845,  vol.  42   (19   R  R  R). 
$9,000  not  excessive  verdict  for  death  of  man  29  years  old  earn- 
ing $75  a  month.     Voelker  v.  Chicago,  M.  &  St.   P.   Ry.  Co. 
(Iowa),  p.  509,  vol.  27  (4  R  R  R). 
$10,500  was  an  excessive  verdict.     Illinois  Cent.  R.  Co.  v.  Houch- 

ins  (Ky.),  p.  850,  vol.  41  (18  R  R  R). 
$12,000   was   excessive   verdict   for   loss  of  brakeman's  left  arm 
and  the  incidental  suflFering,  and  was  reduced  to  $7,500.    Stable 
V.  Burlington,  C.  R.  &  N.  Ry.  Co.   (Iowa),  p.  259,  vol.  39  (1« 
R  R  R). 
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$13,000   was   grossly   excessive   for   car   inspector's  Joss   of  arm. 

Louisville  &•  N.  R.   Co.  v,  Lowe  (Ky.),  p.  434,  vol.  34  (11  R 

R  R). 
$15,500  not  excessive  for  death  of  man  36  years  old  earning  $100 

a  month.    Taylor  v.  Nevada-California-Oregon  Ry.  Co.  (Nev.), 

p.  781,  vol.  27   (4  R  R  R). 
Direction  of  verdict  for  defendant.     Flores  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.  (Tex.),  p.  709,  vol.  24  (1  R  R  R). 

Evidence. 

Abuse  of  discretion  not  to  compel  plaintiff  to  submit  to  personal 
examination.  Louisville  &  N.  R.  Co.  v.  Simpson  (Ky.),  p.  513; 
vol.  26  (3  R  R  R). 

Admissibility  of  evidence  as  to  capacity  for  work  after  injury. 
International  &  G.  N.  R.  Co.  v.  Locke  (Tex.),  p.  754,  vol.  25 
(2  R  R  R). 

Admissibility  of  evidence  of  change  in  disposition  of  injured 
party  to  show  that  he  suffered  physical  pain  and  mental  an- 
guish. Gulf,  etc.,  Ry.  Co.  z;.  Moore  (Tex.),  p.  620,  vol.  26  (3 
R  R  R). 

Admission  of  Evidence  in  personal  injury  case  as  to  number  and 
ages  of  plaintiff's  children  is  prejudicial  error.  Atchison,  T. 
S.  F.  Ry.  Co.  y,  Ringle  (Kan.),  p.  192,  vol.  42  (19  R  R  R). 

Admission  of  evidence  that  injured  employee  had  previously  been 
engaged  in  buying  and  selling  live  stock  was  not  reversible 
error,  where  verdict  was  not  excessive.  Cole  v.  St,  Louis 
Transit  Co.  (Mo.),  p.  583,  vol.  40  (17  R  R  R). 

Admission  of  evidence  that  plaintiff  had  family  dependent  on 
him  is  cured  by  instructing  that  jury  are  not  to  consider  such 
evidence.  Southern  Ry.  Co.  in  ICentucky  v,  Steele  (Ky.),  p. 
815,  vol.  42  (19  R  R  R). 

American  mortality  table  is  competent  evidence  to  prove  life 
expectancy.  Illinois  Cent.  R.  Co.  v,  Houchins  (Ky.),  p.  850, 
vol.  41  (18  R  R  R). 

Bodily  condition,  opinions  of  non-experts.  Macon  Railway  & 
Lijjht  Co.  V.  Mason  (Ga.),  p.  201,-vol.  40  (17  R  R  R). 

Carlisle  life  tables.  Western  &  A.  R.  Co.  v.  Cox  (Ga.),  p.  923, 
vol.  27  (4  R  R  R). 

Competency  of  college  graduate  to  testify  as  medical  expert, 
though  he  was  not  a  licensed  physician  and  did  not  administer 
drugs  to  his  patients.  Macon  Railway  &  Light  Co.  v.  Mason 
(Ga.),  p.  201,  vol.  40  (17  R  R  R). 

Complaints  of  pain,  admissibility  of  evidence  of.  O'Dea  v,  Mich- 
igan Cent.  R.  Co.  (Mich.),  p.  53,  vol.  42  (19  R  R  R). 

Contradicting  expert  medical  witness.  Butler  v.  South  Carolina 
&  G.  Extension  R.  Co.  (N.  Car.),  p.  114,  vol.  25  (2  R  R  R). 

Declarations  of  engineer  and  another  concerning  the  accident 
were  immaterial,  and  not  the  statements  of  facts.  Illinois 
Cent.  R.  Co.  v.  Watson's  Adm'r  (Ky.),  p.  27,  vol.  33  (10  R 
R   R). 

Declarations  of  injured  party  as  to  pains  suffered  by  her,  evidence 
of  was  admissible  because  referring  to  expressions  of  pain 
felt  at  the  time,  and  not  made  after  instituting  suit.  McHugh 
V,  St.  Louis  Transit  Co.  (Mo.),  p.  349,  vol.  40  (17  R  R  R). 

Dream  by  plaintiff  that  his  hand  would  have  to  be  amputated,  and 
that  he  told  his  wife  to  put  it  in  ice  to  preserve  it  so  that  his 
body  could  all  be  buried  together,  was  not  competent  to  prove 
pain  or  suffering.  Louisville  &  N.  R.  Co.  v.  Smith  (Ky.),  p. 
148,  vol.  41  (18  R  R  R). 

Error  in  refusing  to  permit  defendant  to  show  that  no  accidents 
had  ever  happened  before  at  place  where  flagman  stumbled  over 
sla^  ballast  and  was  injured.  Southern  Ry.  Co.  v.  McLellan 
(Miss.),  p.  559,  vol.  28  (5  R  R  R). 
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Error  in  refusing  to  permit  examination  of  plaintiff's  person  by- 
defendant's  physician,  where  plaintiff's  physician  was  allowed 
to  give  testimony  based  on  such  an  examination  by  himself. 
Brown  v.  Chicago  Milwaukee  &  St.  Paul  Ry.  Co.  (N.  Dak.),  p. 
783,  vol.  31  (8  R  R  R). 

Evidence  as  to  claims  under  accident  insurance  policies.  Louis- 
ville &  N.  R.  Co.  V.  Carothers  (Ky.),  p.  230,  vol.  25  (2  R  R  R). 

Evidence  of  amount  which  husband  of  injured  wife  paid  physi- 
cian for  his  services  admissible  to  show  wife's  condition. 
Oliver  V.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  p.  229,  vol.  33  (10 
R  R  R). 

Evidence  of  injury  to  hat  sustained  after  accident.  Louisville  & 
N.  R.  Co.  f.  Carothers  (Ky.),  p.  230,  vol.  25  (2  R  R  R). 

Evidence  of  -plaintiff's  subsequent  mental  condition  was  inad- 
missible, under  the  declaration.  Lindsay  v.  Wabash  Ry.  Co. 
(Mich.),  p.  62,  vol.  43  (20  R  R  R). 

Examination  of  plaintiff's  person.  Brown  v.  Chicago,  Milwaukee 
&  St.  Paul  Ry.  Co.  (N.  Dak.),  p.  783,  vol.  31  (8  R  R  R);  Sam- 
buck  V.  Southern  Pac.  Co.  (Cal.),  p.  687,  vol.  29  (6  R  R  R). 

Exclamations  or  expressions  of  pain.  Indianapolis  St.  Ry.  Co. 
V.  Schmidt  (Ind.),  p.  439,  vol.  35  (12  R  R  R). 

Expressions  of  pain  uttered  by  plaintiff  long  after  accident 
McCormick  v.  Detroit,  G.  H.  &  M.  Ry.  Co.  (Mich.),  p.  516,  vol. 
40  (17  R  R  R). 

Expressions  of  physical  or  mental  suffering  as  original  evidence. 
Louisville  &  N.  R.  Co.  v.  Smith  (Ky.),  p.  148,  vol.  41  (18  R 
R  R). 

Extent  of  injuries.  Chicago  Terminal  Transfer  Co.  v.  Kotoski, 
(111.),  p.  530,  vol.  28  (5  R  R  R). 

Groans  or  cries,  and  subsequent  complaints.  Indianapolis  St 
Ry.  Co.  V.  Schmidt  (Ind.),  p.  439,  vol.  35  (12  R  R  R). 

Harmless  error  in  admitting  testimony  that  plaintiff  had  visited 
certain  places  in  an  attempt  to  regain  her  health.  Latson  v. 
St  Louis  Transit  Co.  (Mo.),  p.  845,  vol.  42  (19  R  R  R). 

Harmless  error  in  overruling  motion  for  personal  examination  of 
plaintiff.  Louisville  &  N.  R.  Co.  v,  McClain  (Ky.),  p.  95, 
vol.   25    (2   R   R   R). 

Harmless  error  in  refusing  motion  for  physical  examination, 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sherwood  (Tex.),  p.  564,  vol. 
27  (4  R  R  R). 

Hearsay,  testimony  as  to  statement  made  by  a  physician  to  plain- 
tiff that  it  would  be  necessary  to  amputate  his  hand.  Louis- 
ville &  N.  R.  Co.  V.  Smith   (Ky.),  p.  148,  vol.  41  (18  R  R  R). 

In  action  for  injuries  to  physician,  which  interfered  w^ith  his  prac- 
tice, it  was  proper  to  permit  him  to  testify  as  to  his  earnings 
for  that  month  in  the  previous  year.  Sluder  v.  St.  Louis  Transit 
Co.   (Mo.),  p.  293,  vol.  39   (16  R   R  R). 

In  action  for  personal  injuries,  evidence  as  to  what  plaintiffs 
weight  had  been  before  the  accident'  was  admissible.  O'Dea 
V.  Michigan  Cent  R.  Co.  (Mich.),  p.  53,  vol.  42  (19  R  R  R). 

In  action  for  personal  injuries,  plaintiff  may  testify  fully  as  to 
her  condition,  pain,  and  suffering,  and  its  duration.  O'Dea  v. 
Michigan  Cent  R.  Co.  (Mich.),  p.  53,  vol.  42  (19  R  R  R). 

Injury  to  nervous  svstem,  admissibility  of  medical  testimony. 
Chicago  City  Ry.  Co.  v.  McCaughna  (111.),  p.  262,  vol.  41  (18 
R  R  R). 

It  was  error  to  permit  plaintiff  to  introduce  testimony  as  to 
what  the  witnesses  had  heard  about  plaintiff's  prior  injuries. 
Chicago  City  Ry.  Co.  v.  Uhter  (111.),  p.  217,  vol.  37  0^  R  R  R). 

It  was  proper  to  overrule  motion  to  strike  answer  as  to  what 
plaintiff  said,  as  the  declaration  was  but  introductory  to  the 
medical  witness'  treatment  of  the  case  and  made  to  one  compe- 
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tent  to  judge  as  to  its  truth  or  falsity.    Indiana  Union  Traction 
Co.  V.  Jacobs  (Ind.),  p.  653,  vol.  43  (20  R  R  R). 

Life  expectancy  admissible  on  issue  of  damages  where  proof  that 
plaintiff's  capacity  to  earn  money  is  impaired  or  partially  de- 
stroyed. Illinois  Cent.  R.  Co.  v.  Houchins  (Ky.),  p.  850,  vol. 
41  (18  R  R  R). 

Life  tables  admissible  in  determining  amount  of  damages.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Scarborough  (Tex.),  p.  608, 
vol.  26  (3  R  R  R). 

Life  tables  admissible  where  injuries  were  claimed  to  be  per- 
manent. Virginia  &  S.  W.  Ry.  Co.  v.  Bailey  (Va.),  p.  795,  vol. 
38   (15   R   R   R). 

Life  tables,  admission  of  was  erroneous  where  there  was  not 
sufficient  evidence  as  to  permanency  of  injuries.  MacGregor  v, 
Rhode  Island  Co.  (R.  I.),  P.  510,  vol.  42  (19  R  R  R). 

Life  tables  as  evidence  of  plaintiff's  expectancy  of  life.  Southern 
Pac.  Co.  V.  Cavin  (C.  C.  A.),  p.  803,  vol.  43  (20  R  R  R). 

Life  tables,  duty  of  court  to  instruct  as  to  value  and  application 
of.  Illinois  Cent.  R.  Co.  z/.  Houchins  (Ky.),  p.  850,  vol.  41 
(18  R  R  R). 

Loss  of  future  earning  capacity,  sufficiency  of  evidence.  Hanlon 
V.  Milwaukee  Elec.  Ry.  &  Light  Co.  (Wis.),  p.  388,  vol.  32  (9 
R  R  R). 

Medical  testimony.  McGovern  v.  Smith  (Vt.),  p.  541,  vol.  28 
(5  R  R  R). 

Medical  testimony,  based  on  hypothetical  question,  that  certain 
injury  was  cause  of  disease.  Redmon  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  p.  248,  vol.  38  (15  R  R  R). 

Mortality  tables  as  evidence.  Haines  v.  Lake  Shore  &  M.  S.  Ry. 
Co.   (Mich.),  p.   627,  vol.   24   (1   R   R   R). 

Mortality  tables  not  admissible  in  absence  of  evidence  as  to  value 
of  plaintiff's  earning  capacity.  Atlanta,  etc.,  Ry.  Co.  v,  Gardner 
(Ga.),  p.  602,  vol.  37  (14  R  R  R). 

Nonexpert  testimony  as  to  nature  of  injuries.  Chicago  &  E.  I. 
R.  Co.  V.  Randolph  (111.),  p.  632,  vol.  ,29  (9  R  R  R). 

Not  reversible  error  to  permit  physican  to  give  opinion  as  to 
cause  of  diseased  condition  of  human  body.  Barker  v.  Ohio 
River  R.  Co.  (W.  Va.),  p.  142,  vol.  27  (4  R  R  R). 

Of  complaints  of  present  sufferings  to  physician  was  not  evidence 
of  mere  natural  expressions,  but  hearsay.  O'Dea  v.  Michigan 
Cent.  R.  Co.  (Mich.),  o.  53,  vol.  42  (19  R  R  R). 

Of  prior  fainting  spells  in  rebuttal.  Mullin  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  p.  559,  vOl.  34  (11  R  R  R). 

Opinion  evidence  as  to  viciousness  of  dog  causing  injury.  Chi- 
ca-go  &  A.  R.  Co.  V.  Kuckkuck  (111.),  p.  91,  vol.  28  (5  R  R  R). 

Opinions  of  experts  as  to  plaintiff's  expectancy,  based  in  part  on 
life  tables,  and  in  part  on  hypothesis  that  plaintiff  resembled 
his  father  and  grandfather,  who  lived  to  advanced  ages,  are 
properly  excluded.  Hamilton  v.  Michigan  Central  R.  Co. 
(Mich.),  p.  365,  vol.  35  (12  R  R  R). 

Pain  and  suffering,  appearance  of  child's  face  and  its  complaints 
and  cries.  Fishburn  v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  p. 
768.  vol.  36  (13  R  R  R). 

Permitting  plaintiff  to  testify  as  to  size  of  his  family,  and,  in 
answer  as  to  how  much  help  he  had  from  his  children,  that  he 
had  not  a  great  deal  "until  this  year;"  that  a  boy  16  years  old, 
"and  this  boy  I  have  here  *  *  ♦  are  all  the  boys  I  have 
old  enough"  was  reversible  error.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Adams  (Ark.),  p.  843,  vol.  39  (16  R  R  R). 

Petition  rendered  admissible  evidence  as  to  certain  injuries. 
Seifred  v.  Pennsylvania  R.  Co.  (Pa.),  p.  452.  vol.  32  (9  R  R  R). 

Plaintiff^s  testimony  as  to  cause  of  his  weak  eyes  may  be  con- 
sidered although  contradicted  by  that  of  physician.     Birming- 
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ham   Southern    R.    Co.   v,    Cuzzart    (Ala.),    p.    312,  vol.  26   (3 
R  R  R). 

Plaintiff  was  entitled  to  show,  on  cross-examination,  that  neuras- 
thenia migfht  have  been  caused  by  sudden  frijjht,  where  she 
was  physically  injured  at  time  of  such  fright.  Elgin,  .\.  &  S. 
Traction  Co.  v.  Wilson  (111.),  p.  37,  vol.  43  (20  R  R  R). 

Photographs  of  scene  of  action.  McGovern  v.  Smith  (Vt.),  p. 
541,  vol.  28  (5  R  R  R). 

Physical  examination.  Galveston,  H.  &  S.  Ry.  Co.  v.  Sherwood 
(Tex.),  p.  564,  vol.  27  (4  R  R  R);  Louisville  Ry.  Co.  v.  Hart- 
lege   (Ky.),  p.  276,  vol.  31   (8  R  R  R). 

Physical  examination,  district  court,  in  absence  of  legislation, 
could  not  compel  plaintiff  to  submit  to.  May  v.  Northern  Pac 
Ry.  Co.   (Mont.),  p.  520,  vol.  41  (18  R  R  R). 

Physician's  opinion  as  to  whether  injury  is  permanent.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Bennett  (Kan.),  p.  272,  vol.  25  (3 
R  R  R). 

Physician's  testimony  as  to  extent.  Haines  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Mich.),  p.  627,  vol.  24  (1  R  R  R). 

Physician  testifying  for  plaintiff  in  regard  to  his  injuries  cannot 
be  cross-examined  with  reference  to  his  professional  opinions 
in  other  personal  injury  suits^.  Chicago  &  E.  L  R.  Co.  v. 
Schmitz  (111.),  p.  214,  v  ol.  41  (18  R  R  R). 

Physician,  who  had  testified  in  regard  to  plaintiff's  injuries  could 
not  be  shown,  by  direct  examination  of  a  witness,  to  be  in- 
terested as  a  medical  man  in  personal  injury  suits  against  cor- 
porations. Chicago  &  E.  I.  R.  Co.  v.  Schmitz  (111.),  p.  214, 
vol.  41  (18  R  R  R). 

Power  of  court  to  compel  defendant  railroad  to  furnish  bill  of 
particulars  giving  details  relating  to  accident.  Bogard  v.  Illi- 
nois Cent.  R.  Co.  (Ky.),  p.  46,  vol.  32  (9  R  R  R). 

Privileged  communications,  oroper  to  refuse  to  permit  defendant 
to  examine  physician  as  to  plaintiff's  condition  at  the  time  he 
attended  her.  May  v.  Northern  Pac.  Ry.  Co.  (Mont),  p.  520, 
vol.  41  (18  R  R  R). 

Proof  relative  to  neuritis  of  the  sciatic  nerve  admissible  under 
the  declaration.  Leslie  v,  Jackson  &  S.  Traction  Co.  (Mich.), 
p.  660,  vol.  32  (9  R  R  R). 

Proper  to  permit  physician  to  testify  as  to  probable  effect  of 
plaintiff's  injuries.  Norfolk  Ry.  &  Light  Co.  v.  Spratley  (Va.), 
p.  260.  vol.  43  (20  R  R  R). 

Question  to  plaintiff's  witness, .  testifying  that  he  had  been  in- 
jured by  defendant's  cars,  "did  3'ou  present  any  claims  to  the 
company?"  properly  excluded.  Daum  v.  North  Jersey  St.  Ry. 
Co.  (N.  J.),  p.  814,  vol.  30  (7  R  R  R). 

Res  gestae,  declarations  of  bystander  after  the  accident  are  not 
Gosa  V.  Southern  Ry.  (S.  Car.),  p.  693,  vol.  34  (11  R  R  R). 

Res  gestae,  exclamations  of  bodily  pain.  Gosa  v.  Southern  Ry. 
(S.  Car.),  p.  693,  vol.  34  (11  R  R  R). 

Res  gestae,  statements  by  injured  person  to  physician,  made  some- 
time after  accident,  as  to  cause  of  injury,  were  not  Shade's 
adm'r  v.  Covington-Cincinnati,  E.  R.  &  T.  &  B.  Co.  (Ky.),  p. 
183,  vol.  38  (15  R  R  R). 

Similar  accidents.  Central  of  Georgia  Ry.  Co.  v.  Duffy  (Ga.), 
p.  660,  vol.  29  (6  R  R  R). 

Sufferings  of  wife  at  time  of  trial,  in  action  by  husband,  under 
laws  of  Alabama.  Birmingham  Southern  Ry.  Co.  v.  Lintncr 
(Ala.),  p.  225,  vol.  39   (16   R  R  R). 

Testimony  as  to  statements  detailing  his  sufferings,  made  by 
plaintiff  several  months  after  the  accident,  was  mcompetent 
Louisville  &  N.  R.  Co.  v.  Smith  (Ky.),  p.  148,  vol.  41  (18 
R  R  R). 

Testimony   of  physician   as   to   expressions   of  pain   constituting 
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res  Rests,  in  action  for  injury  to  employee.    Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Johnson  (Tex.),  p.  178,  vol.  26  (3  R  R  R). 
Testimony   of   physician   as   to   extent   of  injuries   of   employee. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Johnson  (Tex.),  p.  178, 
vol.  26  (3  R  R  R). 
Testimony  of  physician  as  to  what  portion  of  his  practice  is  of 
a  certain  character,  in  action  for  injury  to  another  physician. 
St.  Louis,  S.  W.  Ry.  Co.  of  Texas  v.  Ball  (Tex.),  p.  187,  vol. 
25  (2  R  R  R). 
Testimony  of  physician  as  to  whether  person  who  was   insane 
appeared  sane  and  conversed  rationally  is  inadmissible.     Whit- 
tlesey V.   Burlington,  etc.,  Ry.   Co.   (Iowa),  p.  680,  vol.  27   (4 
R  R  R). 
The  court  properly  instructed  the  jury  not  to  consider  the  Car- 
lisle  mortality   table,   which   was   in   evidence,   if   they   should 
believe  that  plaintiff  was  not  entitled  to  recover,  or  that  his 
injuries  were  not  permanent.     Sanders  v.   Central  of  Georgia 
Ry.  Co.  (Ga.),  p.  7,  vol.  41  (18  R  R  R). 
Though  evidence  of  size  of  plaintiff's  family  was  erroneously  ad- 
mitted, an  affirmance  of  judgment  was  allowed  on  remittitur 
of  a  sum  which  would  cure  any  possible  prejudice.     Western 
Ry.  V,  Russell  (Ala.),  p.  225,  vol.  43  (20  R  R  R). 
Though   plaintiff   in   personal   injury   case   has    testified,   without 
objection,  that  he  has  children,  permitting  him  to  further  tes- 
tify as  to  their  number  and  ages  is  not  harmless.     Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Ringle  (Kan.),  p.  192,  vol.  42  (19  R  R  R). 
Where    competent    evidence    was    admitted     showing     plaintiff's 
nervous  condition,  error  in  permitting  a  witness  to  state  that 
he  knew,  without  plaintiff  telling  him,   that  she  was  nervous, 
and  that  he  knew  nothing  about  it  except  from  her  statements, 
without  requiring  an  explanation  of  such  conflicting  statements, 
was  not  reversible  error.    Chicago  City  Ry.  Co.  v.  McCaughna 
(111.),  p.  262,  vol.  41  (18  R  R  R). 
Where  evidence,  in  an  action  for  personal  injuries,  is  conflicting, 
defendant  cannot  complain   of  a   lack  of  an  instruction  as  to 
the  weight  of  testimony  of  witnesses,  where  he  did  not  make 
a  request  therefor.     Standen  v,  Pennsylvania  R.  Co.   (Pa.),  p. 
601,  vol.  43  (20  R  R  R). 
Where  physician  acquired  information  as  to  how  accident  hap- 
pened from  injured  party  while  attending  him  as  surgeon,  he 
is  not  rendered  incompetent  to  testify  thereto  by  N.  Y.  Code 
Civ.  Proc,  sec.  834,  unless  information  was  necessary  to  enable 
him   to   act   in   professional   capacity.     Green   v.    Metropolitan 
St.  Ry.  Co.  (N.  Y.),  p.  402,  vol.  26  (3  R  R  R). 
Where  physician  testifies  as  to  an  injury  to  plaintiff's  ankle,  he 
may  use  a  skeleton  for  the  purpose   of  explaining  it   to   the 
jury.     Chicago  &  A.   R.  Co.  v.  Walker   (111.),  p.  596,  vol.   41 
(18  R  R  R). 
Where  witnesses  have  testified  fully  as   to  plaintiff's  condition, 
they    should    not   be    permitted   to   give    their   opinions   as    to 
whether  plaintiff  was  feigning.     McCormick  v.  Detroit,   G.   H. 
&  M.  Ry.  Co.  (Mich.),  p.  516,  vol.  40  (17  R  R  R). 
Wife,  competency  to  testify  as  to  nature    of  husband's   injury. 
Macon  Railway  &  Light  Co.  v.  Mason  (Ga.),  p.  201,  vol.  40  (17 
R  R  R). 
Fact  that  existence  of  newly  discovered  evidence  relating  to  mat- 
ters of  railroading  did  not  give  right  to  a  new  trial,  in  action  for 
injuries  to  passengers.     Whittlesey  v.  Burlington,  etc.,  Ry.   Co. 
(Iowa),  p.  690,  vol.  27  (4  R  R  R). 
Fact    that    injuries    of    olaintiff   would    not    have    happened    to    a 
younger  person,  or  one  of  less  weight,  does  not  absolve  defend- 
ant.    Staines  v.   Central   R.  Co.  of  New  Jersey   (N.  J.),  p.  612, 
vol.  40  (17  R  R  R). 
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Inherent  tendency  to  disease,  question  for  jury.  Chicaj?o  City  Ry. 
Co.  V.  Saxby  (111.),  p.  568,  vol.  37  (14  R  R  R). 

Injury  caused  by  climbing  between  cars.  Thompson  v,  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.),  p.  832,  vol.  25  (2  R  R  R). 

Injury  to  nervous  system,  evidence  was  sufficient  to  justify  in- 
struction that  if  jury  found  permanent  impairment  and  destruc- 
tion of^  plaintiff's  nervous  system,  etc.,  the  word  ''destruction" 
beinK  used  not  in  the  sense  of  a  total  loss  of  nerve  force,  but  as 
meaning  an  enfeeblement  or  impairment  which  would  mark 
plaintiff's  condition  through  life.  Fishburn  v.  Burlins:ton  &  N. 
W.  Ry.  Co.  (Iowa),  p.  444,  vol.  39  (16  R  R  R). 

Judicial  notice  cannot  be  taken  of  the  fact  that  weak  eyes  may  be 
inherited.  Birminjsrham  Southern  R.  Co.  v.  Cuzzart  (Ala.),  p. 
312,  vol.  26  (3  R  R  R). 

Judicial  notice  will  not  be  taken  of  weight  of  artificial  leg.  Carrow 
y.  Barre  R.  Co.  (Vt.),  p.  933,  vol.  27  (4  R  R  R). 

Liability  for  injuries  to  employee  of  another  company.  Keck  v. 
Philadelphia  &  R.  R.  Co.  (Pa.),  p.  541,  vol.  32  (9  R  R  R). 

Limitation  applicable  to  action  for  injury  to  infant  brought  by  him 
after  attaining  majority.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  r. 
Scarborough  (Tex.),  p.  608.  vol.  26  (3  R  R  R). 

Mutes,  when  evidence  as  to  injury  to  deaf  mute  is  not  sufficient  to 
sustain  action.  Bonham  v.  Citizens'  St.  R.  Co.  (Ind.),  p.  787, 
vol.  25  (2  R  R  R). 

Negligence  of  railroad  company  in  starting  fire  on  plaintiffs  prem- 
ises as  proximate  cause  of  injury  to  his  health  from  over  exer- 
tion in  putting  it  out.  Glanz  v,  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa)il  p.  213,  vol.  29  (6  R  R  R). 

Neglijjence  of  railroad  not  proximate  cause  of  suicide  of  person 
rendered  insane  by  railroad  accident.  Daniels  v.  New  York,  N. 
H.  &  H.  R.  Co.  (Mass.),  p.  64.  vol.  31  (8  R  R  R). 

Notice  of  claim,  company  not  estopped  to  deny  waiver  of  other 
notice  than  that  served  u^on  its  claim  agent,  by  the  correspond- 
ence of  the  latter.  Smith  v.  Chicajfo,  M.  St.  P.  Ry.  Co.  (Wis.), 
p.  180,  vol.  38   (15  R  R   R). 

Notice  of  claim,  service  on  railroad  claim  agent  insufficient,  under 
Wis.  Rev.  St.,  1898,  §  4222,  subd.  5.  Smith  7-.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Wis.),  p.  180.  vol.  38  (15  R  R  R). 

Parent  injured  in  rescuing  child  upon  track.  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Gray  (Tex.),  p.  828,  vol.  25  (2  R  R  R). 

Peremptory  instruction  properly  refused  because  of  evidence  of 
nejfligence  in  condition  of  track  and  speed  of  train,  where  per- 
son near  track  was  injured  by  reason  of  derailment.  Illinois 
Cent.  R.  Co.  v.  Watson's  admV  (Ky.),  p.  27,  vol.  33  (10  R 
R  R). 

Personal  injury  was  the  cause  of  action.  Harvey  v.  Louisiana 
Western  R.  Co.  (La.),  p.  573,  vol.  39  (16  R  R  R). 

Pleading. 

Allegation  of  specific  injuries  followed  by  allegations  that  the 
plaintiff  was  otherwise  hurt.  Chesapeake  &  N.  Ry.  v.  Hanmcr 
(Ky),  p.  180,  vol.  25  (2  R  R  R). 

Declaration  in  trespass  vi  et  armis,  which  alleged  that  because 
of  an  assault  plaintiff  was  injured,  did  not  authorize  a  re- 
covery for  aggravation  of  olaintifFs  mental  deranjfement. 
Lindsay  v.  Wabash  Ry.  Co.  (Mich.),  p.  62,  vol.  43  (20  R  R  R). 

Defendafit.  where  petition  alleges  gross  negligence,  does  not  ac- 
quire the  burden  of  proof,  and  right  to  close  argument,  by 
admitting  ordinarv  ncfirligence  and  damages  in  an  insignificant 
sum.  Southern  Ry.  Co.  in  Kentucky  v.  Steele  (Ky.).  p.  815, 
vol.  42  (19  R  R  R).  y    J  f^  y 

General  allegation  that  plaintiff  was  caught  and  crushed  in  wreck 
sufficient    to    admit    evidence    as    to    nature    of    injuries.     St 
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Louis,    S.    W.    Ry.    Co.    v.    Kelton    (Tex.),   p.    279,   vol.    25    (2 
R  R  R). 

In  action  for  personal  injuries  an  averment  that  plaintiff's  leg 
was  crushed  and  dislocated  was  sufficient  to  admit  evidence  of 
injury  to  hip.  St.  Louis,  S.  W.  Ry.  Co.  v.  Kelton  (Tex.),  p. 
279,  vol.  25  (2  R  R  R). 

Pleading  and  proo^  as  to  extent.  Chicago  &  A.  R.  Co.  v.  Mc- 
Donnell   (111.),  p.   211,  vol.  24    (1   R  R  R). 

Sufficiency  of  complaint.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hitz- 
felder  (Tex.),  p.  357,  vol.  24  (1  R  R  R). 

Torpedoes,  under  statute  permitting  pleading  in  alternative,  peti- 
tion, in  action  of  negligently  keeping,  was  not  bad  for  duplic- 
ity.    Merschel  v.  Louisville  &  N.  R.  Co.   (Ky.),  p.  829,  vol.  39 

(16  R  R  R). 
.  Where  description  of  injuries  sued   for  did  not  show  that   they 
were   necessarily   permanent,   plaintiff  should   allege   their   per- 
manency in   order  to  recover  therefor.     MacGregor  v.   Rhode 
Island  Co.  (R.  I.),  p.  510,  vol.  42  (19  R  R  R). 
Presumption  as  to  laws  of  sister  state  governing  actions  for  dam- 
ages.    Chesapeake   &   N.   Ry.  v.   Hanmer   (Ky.),  p.   180,  vol.   25 
(2  R  R  R). 
Proof  that  one  of  plaintiff's  legs  was  broken  and  an  elbow  injured 
is  no  variance  from  an  allegation  that  divers  bones  of  her  body 
were  broken.     Elgin,  A.  &  S.  Traction  Co.  v.  Wilson    (111.),  p. 
37.  vol.  43  (20  R  R  R). 
Proximate  cause  where  personal  injuries  were  sustained  in  attempt 
to   extinguish    fires.     Logan  v.   Wabash    Ry.    Co..  (Mo.),   p.    274, 
vol.  29  (6  R  R  R). 
Question  for  jury  whether  injuries  to  passengers  were  permanent. 

Louisville  Ry.  Co.  v.  Casey  (Ky.),  p.  789,  vol.  29  (6  R  R  R). 
Railroad  is  liable  for  injuries  to  pedestrian  on  public  highway  run- 
ning parallel  with  track  owing  to  explosion  by  train  of  torpedo 
placed  on  track  contrary  to  rules  of  the  company.     Illinois  Cent. 

•  R.  Co.  V.  Schultz  (Miss.),  p.  786,  vol.  41  (18  R  R  R). 

•  Ratification  of  compromise  of  claim  for  injury  to  passenger  made 

in  hospital.     Louisville  &  N.^  R.  Co.  v.  Carter  (K3'.),  p.  119,  vol. 
25  (2  R  R  R). 

Release,  admissibility  of  evidence  to  show  fraud.     Keefe  v.  Norfolk 
Suburban  St.  Ry.  Co.  (Mass.),  p.  792,  vol.  36  (13  R  R  R). 

Release  of  cause  of  action  against  saloon  keeper  who  sold  the  liquor* 
did  not  discharge  any  right  of  action  against  the  carrier  for  in- 
juries sustained  by  passenger  while  intoxicated.     Fox  v.  Michigan 
Cent.  R.  Co.  (Mich.),  p.  124,  vol.  41   (18  R  R  R). 

Right  of  Action. 

All  persons  divided  into  three  classes  by  Pennsylvania  negli- 
gence statute.  Keck  v.  Philadelphia  &  R.  R.  Co.  (Pa.),  p. 
541.  vol.  32  (9  R  R  R). 

Extraterritorial  effect  of  statutes  giving  right  of  action.  Bain  z\ 
Northern  Pac.  Ry.  Co,  (Wis.),  p.  31,  vol.  35  (12  R  R  R). 

Husband's  right  of  action  for  injury  to  wife,  under  Louisiana 
statutes.  St.  Louis  Southwestern  Ry.  Co.  v.  Purcell  (C.  C. 
A.),  p.  779,  vol.  39   (16  R  R  R). 

Husband's  right  to  recover  for  injuries  to  wife,  under  Alabama 
Code,  1873.  §  2521,  providing  that  the  earnings  of  the  wife 
are  her  separate  property,  but  that  she  is  not  entitled  to  com- 
pensation for  services  rendered  to  or  for  her  husband.  Birm- 
ingham Southern  Ry.  Co.  v.  Lintner  (Ala.),  p.  225,  vol.  39  (16 
R  R  R). 

In  action  by  wife  for  her  personal  injuries,  she  may  elect  whether 
or  not  to  ioin  her  husband  as  co-plaintiff.  Xormile  r.  Wheel- 
ing Traction  Co.  (W.  Va.),  p.  .235.  vol.  41  (18  R  R  R). 

Marriage,  necessity  qf  proving  validity,  in  action  by  husband  for 


688  G£N£RAL  INDEX 

PERSONAL  INJURIES— Continued. 

injuries  to  wife.    Tozier  v.  Haverhill  &  A.  St.  Ry.  Co.  (Mass.), 
p.  238,  vol.  38  (15  R  R  R). 
Presumption   that  common   law  was   of   force   in    another  state, 
where  personal  injury  occurred.     Southern  Ry.  Co.  v.  Cunninj?- 
ham  (Ga.),  p.  374,  vol.  41  (18  R  R  R). 
RiRht  of  action  depending  on  existence  of  duty  owed  by  party 
causing  injury  toward  person  injured.     WickenburR  v.  Minne- 
apolis, etc.,  Ry.  Co.  (Minn.)T  p.  824,  vol.  39  (16  R  R  R). 
Section  2900,  of  Va.  Code  of  1887  desigrned  only  to  preserve  right 
of  action. for  its  violation  where  ri^ht  existed  at  common  law. 
Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  p.  616,  vol.  35 
(12  R  R  R). 
Statute  throwing  burdeji  of  proof  on  railroad  company  where  loss 
is  sustained  by  fire  set  by  locomotive  not  applicable  to  actions 
for  personal  injuries.     Duree  v.  Chicago,   M.   &  St.  P.  Ry.  Co. 
(Iowa),  p.  369,  vol.  29  (6  R  R  R). 
Sufficiency  of  evidence  as  to  cause  of  injuries.     Guckavan  v.  Lc- 

hijrh  Traction  Co.  (Pa.),  p.  539.  vol.  28  (5  R  R  R). 
Sufficiency  of  evidence  that  plaintiff's  knee  was  injured  at  the  time 
of  the  accident,  to  permit  evidenc.e  that  tuberculosis,  which  de- 
veloped in  the  knee,  mi^ht  have  been  occasioned  by  violence. 
Chicago  City  Ry.  Co.  v.  Saxby  (111.),  p.  568,  vol.  37  (14  R  R  R). 
Sufficiency  of  notice  of  claim,  under  St.  1894,  of  Mass.,  ch.  389.  § 
1.  Carroll  v.  New  York,  N.  H.  &  H.  R.  R.  (Mass.),  p.  313,  vol. 
29  (6  R  R  R). 

Venue,    action   against   railroad   company   under    Georgia   statutes. 

Coakley  v.  Southern  Ry.  Co.  (Ga.).  p.  371.  vol.  36  (13  R  R  R). 
Verdict  in  personal  injury  case  palpably  against  evidence,  error  to 

refuse  new  trials.     Whipple  v.  Michigan  Cent.  R.  Co.  (Mich.),  p. 

774.  vol.  25  (2  R  R  R). 

What  law  governs.  Southern  Ry.  Co.  v.  Mayes  (C.  C.  A.),  p.  663. 
vol.  24  (1  R  R  R). 

Where  pedestrian  was  injured  by  colliding  in  the  nighttime  with  a 
truck  belonging  to  railroad  company,  and  standing  on  the  side- 
walk in  front  of  the  depot,  the  doctrine  of  res  ipsa  loquitur  was 
not  applicable.  Tiborsky  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.), 
p.  131,  vol.  41  (18  R  R  R). 

Where  pedestrian  was  injured  by  colliding  in  the  nighttime  with  a 
truck  belonging  to  railroad  company,  and  standing  on  the  side- 
walk in  front  of  the  depot,  the  question  of  the  railroad's  negli- 
gence was  one  for  the  jury.  Tiborsky  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.),  p.  131,  vol.  41  (18  R  R  R). 

PEST  HOUSES. 

Liability  for  communication  of  contagious  disease  where  patient 
in  railroad's  custody  escaped.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Wood  (Tex.),  p.  936,  vol.  26  (3  R  R  R). 

PHOTOGRAPHS. 

See  DEATH   BY   WRONGFUL    ACT;    EVIDENCE;    PER- 
SONAL INJURIES. 

PHYSICAL  EXAMINATION. 

See  PERSONAL  INJURIES. 

PHYSICAL  SUFFERING. 

See  CHILDREN;  DAMAGES;  PERSONAL  INJURIES. 

PHYSICIANS. 

See    EVIDENCE:    MASTER   AND    SERVANT;    OFFICERS;; 
PERSONAL  INJURIES. 


GENERAL  INDEX  689 

PLEADING. 

See  ACTIONS;  APPEALS;  CARRIERS;  CARRIERS  OF 
GOODS;  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF 
PASSENGERS;  CHILDREN;  CONTRIBUTORY  NEGLI- 
GENCE; CROSSINGS;  DAMAGES;  EMINENT  DOMAIN; 
EMPLOYERS'  LIABILITY  ACTS;  EXPRESS  COMPA- 
NIES; FEDERAL  JURISDICTION;  FELLOW  SERVANTS; 
FIRES  SET  BY  LOCOMOTIVES;  LEASES  AND  RUN- 
NING POWERS;  LIMITATIONS  OF  ACTIONS;  MAN- 
DAMUS; MASTER  AND  SERVANT;  MONOPOLIES; 
NEGLIGENCE;  NUISANCES;  PERSONAL  INJURIES; 
RAILROADS;  RIGHT  OF  WAY;  STOCK,  INJURIES  TO; 
STREET  RAILWAYS;  TAXATION;  TORTS;  TRESPASS- 
ERS; VENUE;  WATER  AND  WATERCOURSES. 

Act  of  God  when  relied  on  as  a  defense  must  be  specially  pleaded. 
Chicago,  etc.,  R.  Co.  v,  Shaw  (Neb.),  p.  428,  vol.  24  (1  R  R  R). 

Amendment,  harmless  error.  Georgia  Ry.  &  Electric  Co.  v.  Reeves 
(Ga.),  p.  26,  vol.  40  (17  R  R  R). 

Bill  of  exceptions,  what  rifatters  will  be  expunged  bv  appellate 
court.  Guyer  v,  Davenport,  R.  I.  &  N.  W.  Ry.  Co.  (111.),  p.  667, 
vol.  25  (2  R  R  R). 

Code  pleadings  based  on  statute  should  refer  to  statute.'  Camp  v. 
Wabash  R.  Co.  (Mo.),  p.  746,  vol.  25  (2  R  R  R). 

Complaint  alleging  willful  tort  cannot  be  amended  so  as  to  also 
allege  cause  of  action  based  on  mere  negligence.  Proctor  v. 
Southern  Ry.  Co.  (S.  Car.},  p.  586,  vol.  27  (4  R  R  R). 

Complaint  in  suit  against  corporation  must  show  place  of  incor- 
poration. Weller  v.  Pennsylvania  R.  Co.  (Colo.),  p.  702,  vol.  25 
(2  R  R  R). 

Demurrer.  St.  Louis,  etc.,  R.  Co.  v.  Bd.  of  Comm'rs  of  Labette 
County  (Kan.),  p.  65,  vol.  24  (1  R  R  R). 

Facts  which  do  not  have  to  be  proved  need  not  be  pleaded. 
Camp  V,  Wabash- R.  Co.  (Mo.),  p.  746,  vol.  25  (2  R  R.  R). 

Failure  to  refer  to  statute  upon  which  Code  pleading  is  based. 
Camp  V,  Wabash  R.  Co.  (Mo.),  p.  746,  vol.  25  (2  R  R  R). 

Joinder  of  causes  of  action.  Louisville  Ry.  Co.  v.  Will  (Ky.),  p. 
826,  vol.  25   (2  R  R  R). 

Matters  of  judicial  notice  need  not  be  pleaded.  Camp  v,  Wabash 
R.  Co.  (Mo.),  p.  746,  vol.  25  (2  R  R  R). 

Necessary  parties  to  suit  in  equity  to  enforce  claim  against  prop- 
erty sold  under  foreclosure  proceeding,  when  in  fraud  of  credit- 
ors. Wenger  v.  Chicago  &  E.  R.  Co.  (C.  C.  A.),  p.  707,  vol.  25 
(2  R  R  R). 

Plea  of  general  issue  was  an  admission  that  at  the  time  of  the 
alleged  injury  to  switchman  defendant  was  operating  the  partic- 
ular line  of  road  mentioned  in  the  declaration  and  that  the  per- 
sons in  charge  of  the  train  were  its  servants.  Pennsylvania  Co. 
V.  Chapman  (111),  p.  659,  vol.  41  (18  R  R  R). 

Proper  remedy  for  failure  of  complaint  against  master  for  injuries 
to  servant  to  show  the  particular  acts  of  the  particular  agents  of 
the  master  which  constituted  the  negligence  complained  of,  is  by 
a  motion  to  make  specific.  Choctaw,  O.  &  G.  Ry.  Co.  v. 
Doughty  (Ark.),  p.  665,  vol.  41  (18  R  R  R). 

Right  to  prove  gross  negligence  under  allegations  of  willfulness  and 
recklessness.  Chicago  &  N.  W.  Ry.  Co.  v.  Calumet  Stock  Farm 
(111.),  p.  162,  vol.  24  (1  R  R  R). 

Sufficiency  of  averment  to  show  domicile.  Weller  v.  Pennsylvania 
R.  Co.  (Colo.),  p.  702,  vol.  25  (2  R  R  R). 

When  petition  must  specifically  allege  corporation  to  be  a  non- 
resident, to  entitle  the  cause  to  be  removed  to  federal  court. 
Thompson  v.  Southern  Ry.  Co.  (N.  Car.),  p.  698,  vol.  25  (2  R 
R  R). 

When  variance  between  petition  and  proof  in  action  for  personal 

ID-44 
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injuries  is  not  substantial.  International  &  G.  N.  R.  Co.  v.  Locke 
(Tex.),  p.  754,  vol.  25  (2  R  R  R). 
Where  there  is  a  general  charge  of  negligence  as  causing  the  in- 
jury alleged,  it  is  not  necessary  to  repeat  it  in  amended  petition 
charging  failure  to  give  proper  signals.  Louisville  Ry.  Co.  r. 
Will  (Ky.),  p.  826,  vol.  25  (2  R  R  R). 

PLEADING  AND  PROOF. 

See  MASTER  AND  SERVANT;  NEGLIGENCE. 

PLEDGE. 

See  BILLS  OF  LADING. 

POLICE  POWER. 

See  CARRIERS  OF  PASSENGERS;  BRIDGES;  CARRIERS 
OF  GOODS;  CONSTITUTIONAL  LAW;  CROSSINGS; 
EMINENT  DOMAIN;  EMPLOYERS'  LIABILITY  ACTS; 
FENCES;  INTERSTATE  COMMERCE;  NEGLIGENCE; 
STOCK,  INJURIES  TO;  STREET  RAILWAYS;  STREETS 
AND  HIGHWAYS. 

Municipal  grant  to  construct  railroad  in  street  subject  to  police 
power,  though  constituting  a  contract.  Town  of  Mason  v,  Ohio 
River  R.  Co.  (W.  Va.),  p.  899,  vol.  25  (2  R  R  R). 

Regulation  of  commerce  between  the  state  as  effected  by  state 
statute  dealing  with  bills  of  lading,-  and  providing  relative  to  at- 
torney's fees  for  prosecution  for  violation  of  statute.  Missouri, 
K.  &  T.  Ry.  Co.  V.  Simonson  (Kan.)^  p.  940,  vol.  25  (2  R  R  R). 

V.  S.  §§  3844,  3845,  3846,  requiring  railroads  to  maintain  crossings, 
a  valid  police  regulation.  Town  of  Clarendon  v,  Rutland  R.  Co. 
(Vt.),  p.  1,  vol.  29  (6  R  R  R). 

POLICE  REGULATIONS. 

See      EMINENT     DOMAIN;      FRIGHTENING      HORSES; 
STREET  RAILWAYS. 

POSTAL  CLERKS. 

See     ACCIDENTS     ON     TRACK;      CARRIERS     OF     PAS- 
SENGERS;  LICENSEES;   STATIONS  AND  DEPOTS. 

POST  ROADS. 

See  EMINENT  DOMAIN. 

POULTRY. 

See  CARRIERS  OF  LIVE  STOCK. 

PRACTICAL  JOKES. 

See  TORTS. 

PRAtTICE. 

See   CARRIERS   OF   PASSENGERS:    EMINENT   DOMAIN; 
NEGLIGENCE;  NUISANCES;  PERSONAL  INJURIES. 

PRANKS. 

See  MASTER  AND  SERVANT. 

PREFERENTIAL  CLAIMS. 

See  BONDS;  INSOLVENCY;  MORTGAGES;  RECEIVERS. 

PRESCRIPTION. 

Sec  ADVERSE  POSSESSION;  PUBLIC  LANDS;  RIGHT  OF 
WAY. 


GENERAL  INDEX  691 

PRESUMPTIONS. 

See  ACCIDENTS  ON  TRACK;  ANIMALS;  ARRESTS;  BAG- 
GAGE ;  CARRIERS  OF  GOODS  ;  CARRIERS  OF  LIVE 
STOCK:  CHILDREN;  CONNECTING  CARRIERS;  CON- 
TRIBUTORY NEGLIGENCE;  CROSSINGS;  DEATH  BY 
WRONGFUL  ACT;  EMINENT  DOMAIN;  EMPLOYERS' 
LIABILITY  ACTS  ;  EXPRESS  COMPANIES  ;  FELLOW 
SERVANTS  ;  FIRES  SET  BY  LOCOMOTIVES  ;  LI- 
CENSEES ;  MASTER  AND  SERVANT  ;  NEGLIGENCE  ; 
RAILROADS  ;  RAILROADS  IN  STREETS  ;  RIGHT  OF 
WAY;  SHIPPING  RECEIPTS;  STOCK,  INJURIES  TO; 
STREET  RAILWAYS:  TAXATION;  TICKETS  AND 
FARES;  TRESPASSERS;  WAREHOUSEMEN. 

PRIMA  FACIE  CASE. 

See  PRESUMPTIONS. 

PRIOR  ACCIDENTS. 

See  EVIDENCE. 

PRIVATE  CROSSINGS. 

See  CROSSINGS;  RIGHT  OF  WAY;  STOCK,  INJURIES  TO. 

PRIVATE  RAILROADS. 

See  EMINENT  DOMAIN;  EMPLOYERS'  LIABILITY  ACTS; 
FELLOW  SERVANTS;  FIRES  SET  BY  LOCOMOTIVES; 
LOGGING  RAILROADS;  RAILROADS. 

PRIVATE  USE. 

See  EMINENT  DOMAIN. 

PRIVILEGE  TAX. 

See  TAXATION. 

PROCESS. 

See  EMINENT  DOMAIN:  FOREIGN  CORPORATIONS 
GARNISHMENT:  LEASES  AND  RUNNING  POWERS 
PERSONAL  INJURIES  ;  RAILROADS  ;  RECEIVERS 
SERVICE  OF  PROCESS:  TICKETS  AND  FARES. 

ARent  employed  to  solicit  traffic  for  foreign  railroad  company  a 

managing  agent  for  purpose  of  receiving  summons  for  company. 

Fremont,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.   (Neb.),  p.  470. 

vol.  28  (5  R  R  R);  New  York,  etc.,  R.  Co.  v.  Fremont,  etc.,  R. 

Co.  (Neb.),  p.  470,  vol.  28  (5  R  R  R). 
Power  of  state  to  authorize  service  upon  nonresidents  by  publica> 

tion.     Connor  v,  Tennessee  Cent.  Ry.  Co.  (C.  C.  A.),  p.  417,  vol. 

26  (3  R  R  R). 
When  state  may  provide  for  service  of  summons  on  nonresidents 

by  publication.     Connor  v.  Tennessee  Cent.  R.  Co.  (C.  C.  A.),  p. 

417,  vol.  26  (3  R  R  R). 

PROXIMATE  CAUSE. 

See  ACCIDENTS  ON  TRACK  :  BRIDGES  ;  CARRIERS  OF 
GOODS;  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF 
PASSENGERS;  CHILDREN;  CONTRIBUTORV  NEGLI- 
GENCE ;  CROSSINGS  ;  DEATH  BY  WRONGFUL  ACT  ; 
FELLOW  SERVANTS;  FENCES;  FIRES  SET  BY  LOCO- 
MOTIVES :  FRIGHTENING  TEAMS  ;  INSTRUCTIONS  ; 
LICENSEES:  MASTER  AND  SERVANT;  NEGLIGENCE; 
PERSONAL  INJURIES;  STREET  RAILWAYS;  WATER 
AND  WATERCOURSES. 

Erroneous  definition.     Boyce  v,  Wilbur  Lumber  Co.  (Wis.),  p.  41, 
vol.  33  (10  R  R  R). 
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PUBLIC  AID. 

See  RAILROAD  AID. 

PUBLIC  ENEMY. 
See  CARRIERS. 

PUBLIC  IMPROVEMENTS. 

See  LOCAL  ASSESSMENTS. 

PUBLIC  LANDS. 

See  RIGHT  OF  WAY;  WATER  AND  WATERCOURSES. 

Approval    of   selection   by   land   department.     Clark   v.    Herington 

(U.  S.),  p.  463,  vol.  27  (4  R  R  R). 
Authority  of  Secretary  of  Interior  to  withdraw.     Southern  Pacific 

R.  Co.  V.  Bell  (U.  S.).  p.  286,  vol.  24  (1  R  R  R). 
Cancellation  of  selection  by  land  department  as  a  defense  in  action 

to  recover  damaRes  for  breach  of  covenant  in  a  conveyance  by 

the    grantee    of   the    railroad    company,    sufficiency   of    evidence. 

Clark  V.  Herington  (U.  S.),  p.  463,  vol.  27  (4  R  R  R). 
Diligence  in  procuring  patents.     Wilson  v.   Southern  Pac.  R.  Co. 

(Cal.),  p.  527,  vol.  25  (2  R  R  R). 
Effect  of  order  of  withdrawal  based  on  map  of  general  route  where 

occupancy   in    good    faith    for   homestead.      Nelson   v.    Northern 

Pac.  Ry.  Co.  (U.  S.),  p.  367,  vol.  30  (7  R  R  R). 
Even-numbered  sections  of  land  not  opened  to  selection  by  Mis- 
souri, Kansas  &  Texas  railroad  company,  construction  of  statutes. 

Clark  V.  Monroe  D.  Herington  (U.  S.),  p.  463,  vol.  27  (4  R  R  R). 

Evidence. 

•    Timber  removed   from  unsurveyed  public   lands,   private  survey 
not  evidence  for  defendant  in  action  by  United  States  to  re- 
cover value.    United  States  v.  Montana,  L.  &  M.  Co.  (U.  S.), 
p.  151,  vol.  40  (17  R  R  R). 
Grant  by  Congress  of  railroad  right  of  way  not  an  absolute  fee  for 

all  purposes.     Oregon  Short  Line  R.  Co.  v.  Quigley  (Idaho),  p. 

1,  vol.  39  (16  R  R  R). 
Grant  of  right  of  way  by  Congress  to  Utah  &  Northern  Ry.  Co. 

became  definitely   fixed  by  the   actual   construction  of  the  road 

as  effectually  as  it  could  have  been  by  the  filing  of  the  map  of 

location.     Oregon  Short  Line  R.   Co.  v.  Quigley  (Idaho),  p.  1, 

vol.  39  (16  R  R  R). 
Indemnity    selections,    construction    of   federal    statute.      Southern 

Pacific    Railroad   v.    United    States    (U.    S.),    p.    837,   vol,    31    (8 

R  R  R). 
Land  within  exterior  limits  within  meaning  of  Act  of  Congress  of 

May  14,  1880,  ch.  89,  §  3.     Nelson  v.  Northern  Pac.  Ry.  Co.  (U. 

S.),  p.  367,  vol.  30  (7  R  R  R). 
Limitations  will  not  run  against  an  action  to  maintain  integrity  of 

right  of  way  granted  by  Congress  for  specific. use  and  purpose. 

Oregon  Short  Line  R.  Co.  v.  Quigley  (Idaho),  p.  1,  vol.  39  (16 

R  R  R). 
Location  of  right  of  way  through  public  land,  under  18  Stat,  of 

Wash.  482,  §  1.     Pennsylvania  Min.  &  Imp.  Co.  v,  Everett  &  M. 

C.  Ry.  Co.  (Wash.),  p.  346,  vol.  28  (5  R  R\R). 
Mineral  lands,  what  are.     Northern  Pac.  Ry.  Co.  v.  Sodcrberg  (U. 

S.),  p.  911.  vol.  30  (7  R  R  R). 
Occupancy  in  good  faith  by  settlers  not  defeated  by  selection  of 

lands  within  indemnity  limits  of  grant  made  by  act  of  July  25, 

1866,    ch.    242,    to    California    and    Oregon    Railroad    Company. 

Oregon  &  California  R.  Co.  v.  United  States  (U.  S.),  p.  882.  vol. 

30  (7  R  R  R). 
Power  of  Congress  over  public  lands.     Oregon  Short  Line  R.  Co 

V.  Quigley  (Idaho),  p.  1,  vol.  39  (16  R  R  R). 
Power  of  railroad  to  convey  land  granted  by  Congress  to  it  for 
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right  of  way.  Oregon  Short  Line  R.  Co.  v.  Quigley  (Idaho), 
p.  1,  vol.  39  (16  R  R  R). 
Right  of  United  States  to  maintain  suit  for  cancellation  of  patent 
for  benefit  of  private  person  barred  by  laches.  United  States  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C.  A.),  p.  610,  vol.  27  (4 
R  R  R). 

Right  to  Land. 

Adverse  possession  of  land  acquired  by  railroad  from  govern- 
ment. Wilbur  V,  Cedar  Rapids  &  M.  R.  Ry.  Co.  (Iowa),  p. 
648,  vol.  24  (1  R  R  R). 

Adverse  possession  of  land  grant  by  Congress  for  railroad  right 
of  way.  Oregon  Short  Line  R.  Co.  v,  Quigley  (Idaho),  p.  1, 
vol.  39  (16  R  R  R). 

Bona  fide  purchasers  of  land  granted  to  Southern  Pac.  Ry.  Co. 
United  States  v.  Southern  Pac.  Ry.  Co.  (U.  S.),  p.  534,  vol.  25 
(2  R  R  R). 

Bona  fide  purchasers  of  patented  land,  effect  of  notice  that  gov- 
ernment questions  patentee's  title.  United  States  v.  Southern 
Pac.  R.  Co.  (U.  S.).  p.  534,  vol.  25  (2  R  R  R). 

Compliance  with  act  of  Congress  granting  right  of  way  to  Utah 
&  Northern  Ry.  Co.,  so  far  as  settler's  are  concerned.  Oregon 
Short  Line  R.  Co.  v.  Quigley  (Idaho),  p.  1,  vol.  39  (16  R  R  R). 

Defense  to  suit  by  United  States  for  cancellation  of  patent. 
United  States  v,  Chicago,  M.  &  S.  P.  Ry.  Co.  (C.  C.  A.),  p. 
610,  vol.  27  (4  R  R  R). 

Effect  of  delay  in  making  survey  upon  rights  of  settler  occupying 
lands  within  indemnity  limits  of  grant  under  Act  of  May  4, 
1870,  ch.  69,  in  advance  of  their,  selection  by  company  to  supply 
deficiency  in  place  limits.  Oregon  &  California  Railroad  v. 
United  States  (C.  C.  A.),  p.  943,  vol.  30  (7  R  R  R). 

Effect  of  inclusion  in  forest  reservation  on  rights  of  settlers  on 
unsurveyed  railroad  lands,  under  act  of  Jan.  13,  1886.  Holmes?/. 
United  States  (U.  S.),  p.  486,  vol.  29  (6  R  R  R). 

Innocent  purchasers  of  lands  unlawfully  selected  by  railroad 
company  as  indemnity  lands  not  protected  by  act  of  March  3, 
1887,  unless  they  are  citizens  of  the  United  States,  or  have 
declared  their  intention  of  becoming  citizens.  Clark  v,  Hering- 
ton  (U.  S.).  p.  463,  vol.  27   (4  R  R  R). 

Land  excepted  frbm  railroad  land  grant  by  §  23  of  act  of  Con- 
gress of  March  3,  1871.  Southern  Pacific  Railroad  Company, 
Appts.,  V.  United  States  of  America  (U.  S.),  p.  837,  vol.  31  (8 
R  R  R). 

Railroad  acquires  no  title  to  right  of  way  appropriated  by  it, 
under  certain  federal  statutes,  as  against  an  actual  settler  on 
public  lands,  until  it  acquires  such  settler's  rights  by  con- 
demnation; and  a  patent  issued  to  him  prior  to  condemnation 
vests  in  him  full  legal  title  free  from  any  claim  on  the  part 
of  the  railroad.  Slaght  v.  Northern  Pac.  Ry.  Co.  (Wash.),  p. 
139.  vol.  40  (17  R  R  R). 

Relocation  of  abandoned  mining  claim  subject  to  railroad  right 
of  way  under  Colorado  statute.  Bonner  v.  Rio  Grande  S.  R. 
Co.   (Colo.),  p.  94,  vol.  31    (8  R  R   R). 

Rights  of  bona  fide  purchasers  against  persons  claiming  by  ad- 
verse possession.  San  Jose  Land  &  Water  Co.  v.  San  Jose 
Ranch  Co.  (U.  S.),  p.  824,  vol.  29  (6  R  R  R). 

Rights  of  settlers  on  unsurveyed  lands  where  exceptions  from 
forest  reservations.  Holmes  v.  United  States  (C.  C.  A.),  p. 
486,  vol.  29  (6  R  R  R). 

Rights  of  subsequent  grantees  to  forfeited  land.  San  Jose  Land 
&  Water  Co.  v.  San  Jose  Ranch  Co.  (U.  S.),  p.  824,  vol.  29  (6 
R  R  R). 
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Riffht  to  lands  within  conflict  where  grants  conflict  by  crossing 

or   lapping:,   effect   of   priority   of   location.     Southern  Pac.   R. 

Co.  V,  United  States  (U.  S.).  p.  273,  vol.  24  (1  R  R  R). 
When  right  to  property  vests  in  settler.     Oregon  Short  Line  R. 

Co.  V.  Quigley  (Idaho),  p.  1,  vol.  39  (16  R  R  R). 
Whether  homestead  entry  was  within  railroad  grant.     Wilbur  v. 

Cedar    Rapids    &   M.    R.    Ry.    Co.    (Iowa),   p.    648,   vol.   24   (1 

R  R  R). 
Right  to  perfect  title  after  abandonment, "  under  Oregon  donation 
act.     Oregon   &  California  Railroad  Company  v.   United  States 
(U.  S.),  p.  25,  vol.  31  (8  R  R  R). 
Scope  of  grant  of  right  of  way  by  Congress  to  Utah  &  Northern 
Ry.   Co.     Oregon  Short   Line   R.   Co.  v.   Quigley    (Idaho),  p.  1, 
vol.  39  (16  R  R  R). 
Selection  of  abandoned  lands  by  railroad  as  lien  lands,  under  Ore- 
gon  donation   act.     Oregon    &   California   Railroad   Company  v. 
United  States  (U.  S.),  p.  25,  vol.  31  (8  R  R  R). 
Sufficiency  of  claim  of  occupancy  in  good  faith,  within  meaning  of 
Act  of  Congress  of  July  2,   1864,  ch.  217,  §  3,   restricting  grant 
in    aid    of    certain    railroads    to    odd    numbered    sections    within 
certain  limits.     Nelsen  v.  Northern  Pac.  Ry.  Co.  (U.  S.),  p.  367, 
vol.  30   (7  R  R  R). 

Timber. 

Adjacent  lands,  what  are  within  meaning  of  federal  statute 
granting  to  certain  railroad  right  to  cut  timber.  United 
States  V.  St.  Anthony  R.  Co.  (U.  S.),  p.  346,  vol.  33  (10  R  R  R). 

Burden  of  proof  on  lumber  company  acting  as  agent  for  railroad 
in  cutting  timber  from  public  domain  where  the  company  relies 
on  the  federal  statute  conferring  right  to  cut  such  timber. 
United  States  v,  Denver  &  R.  G.  R.  Co.  (U.  S.),  p.  422,  vol.  33 
(10  R  R  R). 

In  act  of  March  3,  1875,  sec.  1,  the  meaning  of  the  word  "adja- 
cent" as  applied  to  lands  should  be  determined  by  the  evi- 
dence in  each  particular  case.  United  States  v.  St.  Anthony 
R.  Co.   (C.  C.  A.),  p.  398,  vol.  26   (3  R  R   R). 

Measure  of  damages  for  unlawfully  cutting  timber,  in  the  belief 
that  the  land  is  adjacent,  within  meaning  of  federal  statute 
granting  to  certain  railroads  the  right  to  cut  timber.  United 
States  V.  St.  Anthony  R.  Co.  (U.  S.),  p.  346,  vol.  33  (10 
R  R  R). 

Prima  facie  case  against  railroad  in  action  for  value  of  timber 
cut  from  public  domain.  United  States  v.  Denver  &  R.  G.  R. 
Co.  (U.  S.),  p.  422,  vol.  33  (10  R  R  R). 

Removal  of  timber  before  identification  of  sections  granted  to 
railroad,  recovery  of  value  by  United  States.  United  States  v. 
Montana,  L.  &  M.  Co.  (U.  S.),  p.  151,  vol.  40  (17  R  R  R). 

Taking  timber  from  adjacent  land,  construction  of  act  March  3, 
1875,  sec.  1.     United  States  v.  St.  Anthony  R.  Co.  (C.  C.  A.)^ 
p.  398,  vol.  26  (3  R  R  R). 
Withdrawal   of  indemnity  lands   in   advance  of  selection.     Oregon 

&  California  R.  Co.  v.  United  States   (U.  S.),  p.  882,  vol.  30  (7 

R  R  R). 

PUBLIC  POLICY. 

See  CARRIERS;  CARRIERS  OF  LIVE  STOCK;  CARRIERS 
OF  PASSENGERS;  CONSTITUTIONAL  LAW:  CON- 
TRACTS; DEATH  BY  WRONGFUL  ACT;  ELEVATED 
RAILROADS;  FIRES  SET  BY  LOCOMOTIVES;  LEASES 
AND  RUNNING  POWERS;  MASTER  AND  SERVANT; 
MONOPOLIES;  RAILROADS;  RELIEF  ASSOCIATIONS; 
RIGHT  OF  WAY;  STATIONS  AND  DEPOTS;  TICKETS 
AND  FARES. 

PUBLIC  SERVICE  CORPORATIONS. 

See  TAXATION. 
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PUBLIC  USE. 

See  ADVERSE  POSSESSION;  EMINENT  DOMAIN;  RIGHT 
OF  WAY. 

PULLMAN  CARS. 

See   CARRIERS   OF   PASSENGERS;     INTERSTATE    COM- 
MERCE;   TAXATION. 

PURCHASERS.     « 

See    FORECLOSURE;    JUDICIAL   SALES;    LEASES   AND 
RUNNING  POWERS. 

PURCHASING  RAILROAD. 

Sec  RECEIVERS. 

QUARANTINE. 

See  CARRIERS  OF  PASSENGERS. 

QUO  WARRANTO. 

See  RAILROADS. 
A  street  railway  franchise  is  a  "franchise,"  within  meaninj?  of 
statute  of  Wisconsin  providing?  that  action  may  be  brought 
af^ainst  any  person  unlawfully  holding  or  exercising  any  fran- 
chise, and  may  be  annulled  for  cause  by  quo  warranto.  State  v. 
Milwaukee,  etc.,  R.  Co.  (Wis.),  p.  261,  vol.  29  (6  R  R  R). 

RACE  DISCRIMINATION. 

See  CARRIERS  OF  PASSENGERS. 

RAILROAD  AID. 

See  BONDS;    RIGHT  OF  WAY. 

After  railroad's  right  to  receive  public  aid  previously  voted,  and 
for  which  a  tax  had  been  levied,  has  been  judicially  determined, 
no  issues  are  open  on  mandamus  to  compel  collection  of  the 
tax,  except  as  to  the  form  of  the  proceeding  which  shall  be 
directed.  State  v.  Board  of  Com'rs  of  Clinton  County  (Ind.)f 
p.  938,  vol.  31  (8  R  R  R). 

Authority  of  county  to  subscribe  to  capital  stock.  Board  of  Com- 
missioners of  Wilkes  County  v.  W.  N.  Coler  &  Company  (U. 
S.),  p.  122,  vol.  31  (8  R  R  R). 

Construction  of  clause  requiring  company  to  operate  towboats. 
Atkins  V.  Shreveport  &  R.  R.  V.  Ry.  Co.  (La.),  p.  651,  vol.  24  (1 
R  R  R). 

Enforcement  of  public  aid  as  affected  by  scope  of  erroneous  de- 
cision. State  V.  Board  of  Com'rs  of  Clinton  County  (Ind.),  p. 
938,  vol.  31  (8  R  R  R). 

Estoppel  of  railroad  to  claim  that  stipulation  requiring  it  to 
operate  towboats  was  ultra  vires.  Atkins  v.  Shreveport  &  R.  R. 
V.  Ry.  Co.  (La.),  p.  651,  vol.  24  (1  R  R  R). 

Estoppel  of  subscriber  to  contend  that  railroad's  agreement  to 
construct  extension  of  road  to  point  beyond  state  was  ultra 
vires.  Doherty  v.  Arkansas  &  (3.  R.  Co.  (Ind.  Terr.),  p.  90, 
vol.  37  (14  R  R  R). 

Evidence  as  to  acceptance  of  proposition  and  commencement  of 
work  was  properly  admitted,  in  action  on  subscription  to  ex- 
tension of  railroad.  Doherty  v.  Arkansas  &  O.  R.  Co.  (Ind. 
Terr.),  p.  90,  vol.  37  (14  R  R  R). 

Evidence  as  to  whether  railroad  worked  on  the  track  after  the  date 
for  completion  was  properly  excluded,  in  action  on  subscription. 
Doherty  v.  Arkansas  &  O.  R.  Co.  (Ind.  Terr.),  p.  90,  vol.  37  (14 
R  R  R). 

Evidence  that  the  first  class  steel  laid  upon  the  track  was  changed, 
but  not  showing  by  whom  it  was  changed,  was  properly  stricken 
out,  in  action  on  subscription.  Doherty  v.  Arkansas  &  O.  R. 
Co.  (Ind.  Terr.),  p.  90,  vol.  37  (14  R  R  R). 
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Fact  that  the  people  voted  on  the  question  settled  the  form  of  the 

aid  to  be  extended;    aiid  it  was  properly  pleaded  as  a  donation. 

State  V.  Board  of  Com'rs  of  Clinton  County  (Ind.),  p.  938,  vol. 

31  (8  R  R  R). 
Fulfillment  of  stipulation   requiring;  railroad  to  operate  towboats. 

Atkins  V,  Shreveport  &  R.  R.  V.  Ry.  Co.  (La.),  p.  651,  vol.  24  (1 

R  R  R). 
Judgment   reversing   decision   of   board    of   county   commissioners, 
.which   was   adverse   to   railroad   right   to  receive   aid  previously 

voted,  was  conclusive  on  such  issue.     State  v.  Board  of  Com'rs 

of  Clinton  County  (Ind.),  p.  938,  vol.  31  (8  R  R  R). 

Mandamus. 
.Mandamus  is  the  remedy  provided  by  S.  Car.  Civ.  Code  1902, 
§  2119,  to  enforce  a  decree  of  the  Railroad  Commission.    Rail- 
road Com'rs  V.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  p.  505, 
vol.  40  (17  R  R  R). 

Mandamus  would  lie  to  compel  the  entry  of  a  new  order  directing 
collection  of  thic  tax.  and  relator  was  not  reduced  to  the  alterna- 
tive of  either  appealing  from  a  second  order  or  ignoring  it,  and 
relying  on  the  first  as  still  in  force.  State  v.  Board  of  Com'rs  of 
Clinton  County  (Ind.)^  p.  938,  vol.  31  (8  R  R  R). 

On  appeal  from  board  of  county  commissioners,  taxpayer  seeking 
to  prevent  collection  may  institute  mandamus  proceeding  with- 
out again  petitioning  the  board.  State  v.  Board  of  Com'rs  of 
Clinton  County  (Ind.),  p.  938,  vol.  31  (8  R  R  R). 

Power  of  counties  to  aid  railroads  under  Code  of  North  Carolina 
1883,  §  1996.  Board  of  Com'fs  of  Stanly  County  v.  Coler  (C. 
C.  A.),  p.  496,  vol.  25  (2  R  R  R). 

Power  of  railroad  to  stipulate  that  it  would  operate  towboats. 
Atkins  V,  Shreveport  &  R.  R.  V.  Ry.  Co.  (La.),  p.  651,  vol.  24  (1 
R  R  R). 

Right  of  taxpayer  to  maintain  action  to  prevent  collection  of  rail- 
road aid.  State  v.  Board  of  Com'rs  of  Clinton  County  (Ind.), 
p.  938,  vol.  31  (8  R  R  R). 

Right  of 'township  to  maintain  action  to  recover  value  of  bonds 
voted  to  aid  in  constructing  railroad  doubted.  Lincoln  Tp.  v. 
Kansas  City,  etc.,  R.  Co.  (Neb.),  p.  364,  vol.  43  (20  R  R  R). 

Right  to  withdraw  subscription,  instructions.  Doherty  v.  Arkansas 
&  O.  R.  Co.  (Ind.  Terr.),  p.  90,  vol.  37  (14  R  R  R). 

Stipulation  requiring  railroad  to  operate  towboats  as  consideration 
for  grant.  Atkins  v.  Shreveport  &  R.  R.  V.  Ry.  Co.  (La.),  p. 
651.  vol.  24  (1  R  R  R). 

Subscription  could  not  be  withdrawn.  Doherty  v,  Arkansas  &  0. 
R.  Co.  (Ind.  Terr.),  p.  90,  vol.  37  (14  R  R  R). 

Substantial  compliance  with  contract  entitles  company  to  collect 
subscription.  Doherty  v,  Arkansas  &  O.  R.  Co.  (Ind.  Terr.), 
p.  90,  vol.  37  (14  R  R  R). 

Validity  of  subscription,  immaterial  whether  railroad  had  any  in- 
terest in  town  to  which  it  was  proposed  to  extend  road.  Doherty 
t/.  Arkansas  &  O.  R.  Co.  (Ind.  Terr.),  p.  90,  vol.  37  (14  R  R  R). 

Validity  of  subscription,  instructions.  Doherty  v.  Arkansas  &  0. 
R.  Co.  (Ind.  Terr.),  p.  90,  vol.  37  (14  R  R  R). 

Validity  of  subscription  was  not  aflFected  by  fact  that  notice  of 
acceptance  had  not  been  given.  Doherty  v.  Arkansas  &  O.  R- 
Co.  (Ind.  Terr.),  p.  90,  vol.  37  (14  R  R  R). 

RAILROAD  COMMISSIONS. 

See  CARRIERS;  CONNECTING  CARRIERS;  COMMON 
CARRIERS;  FENCES;  MANDAMUS;  MONOPOLIES; 
RAILROADS  IN  STREETS;  SPURS  AND  SIDETRACKS; 
STPEET  RAILWAYS. 

Action  to  annul  decision.  Railroad  ComVs  of  Texas  v.  Weld 
(Tex.),  p.  955,  vjol.  25  (2  R  R  R). 
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Determination  of  board  of  railroad  commissioners  as  to  whether 
the  method  of  operating;  a  railroad  is  reasonable^  as  provided  by 
the  railroad  law  of  New  York,  is,  by  §  162,  enforceable  by  man- 
damus. People  ex  rel.  Linton  v.  Brooklyn  Heights  R.  Co.  (N. 
Y.),  p.  95,  vol.  28  (5  R  R  R). 

Finality  of  judgment  affecting  decision  of  railroad  commissioner 
relating  to  freight  rates,  finding  that  they  were  unjust,  unreason- 
able, etc.  R.  Comm.  of  Texas  v.  Weld  (Tex.),  p.  955,  vol.  25  (2 
R  R  R). 

Jurisdiction  of  appellate  division  to  review  application  for  man- 
damus to  enforce  determination  by  board  of  railroad  commis- 
sioners as  to  proper  operation  of  railroad.  People  ex  rel.  Linton 
V,  Brooklyn  Heights  R.  Co.  (N.  Y.),  p.  95,  vol.  28  (5  R  R  R). 

Jurisdiction. 

Finality  of  judgment  in  favor  of  a  person  dissatisfied  with  de- 
cision of  commissioner.  Railroad  Comm'rs  of  Texas  v.  Weld 
(Tex.),  p.  955,  vol.  25  (2  R  R  R). 

Findings  of  fact  by  railroad  commission  after  due  hearing  will 
not  be  reviewed  by  the  supreme  court,  in  the  absence  of 
allegations  of  fraud  or  other  grounds  for  setting  aside  the 
adjudication.  Railroad  ComVs  v.  Atlantic  Coast  Line  R.  Co. 
(S.  Car.),  p.  745,  vol.  43  (20  R  R  R). 

Mississippi  Railroad  Commission  not  a  court,  within  Rev.  St. 
U.  S.,  §  720,  proving  that  an  injunction  shall  not  be  granted 
by  any  federal  court  to  stay  proceedings  in  any  court  of  a 
state.  Illinois  Cent.  R.  Co.  v.  Mississippi  Railroad  Commission 
(C.  C.  A.),  p.  544,  vol.  40  (17  R  R  R). 

Of  supreme  court  in  disposing  of  matters  in  dispute  between 
railroads  and  state  railroad  commission.  Morgan's  Louisiana 
&  T.  R.  &  S.  S.  Co.  V,  Railroad  Commission  (La.),  p.  122, 
vol.  29  (6  R  R  R). 

Provision  of  La.  Const,  conferring  upon  supreme  court  juris- 
diction of  suits  against  railroad  commission,  not  applicable  to 
suits  brought  by  commission  to  recover  fines  imposed  by 
itself.  Railroad  Commission  of  La.  v.  Kansas  City  Southern 
Ry.  Co.  (La.),  p.  31,  vol.  26  (3  R  R  R). 

The  determination  of  State  Railway  Commission  as  to  right  of 
railroad  company  to  issue  bonds  in  advance  of  its  completion, 
final  and  conclusive,  construction  of  Texas  statute.  Denison 
&  S.  Ry.  Co.  V.  Railroad  Commission  of  Texas  (Tex.),  p.  120, 
vol.  28  (5  R  R  R). 

To  review  acts  of  commissioners  establishing  rates,  under  Rev. 
•St.   1895  of  Texas,  arts.  4565,   4566.     Railroad  Commission  v, 
^Vcld  (Tex.),  p.  572,  vol.  30  (7  R  R  R). 

Validity  of  regulations  of  corporation  commission  of  Virginia,  as 
a  federal  question,  may  be  inquired  into,  notwithstanding  Va. 
Const.  1902,  §  156,  subsec  "h."  Atlantic  Coast  Line  Ry.  Co.  v. 
Commonwealth  (Va.),  p.  399,  vol.  34  (11  R  R  R). 

Whether  action  of  Ky.  railroad  commission  fixing  rates  may  be 
enjoined.  McChord  v,  Cincinnati,  etc..  Ry.  Co.  (U.  S.),  p. 
298,  vol.  24  (1  R  R  R);  McChord  v.  Louisville  &  N.  R.  Co. 
(U.  S.),  p.  298,  vol.  24  (1  R  R  R);  McChord  v,  Louisville,  etc., 
R.  Co.  (U.  S.),  p.  298,  vol.  24  (1  R  R  R);  McChord  v.  C.  & 
O.  R.  Co.  (U.  S.).  p.  298,  vol.  24  (1  R  R  R);  McChord  v. 
Southern  R.  Co.  (U.  S.),  p.  298,  vol.  24  (1  R  R  R). 

Mandamus. 

Determination  of  board  of  railroad  commissioners  as  to  whether 
the  method  of  operating  a  railroad  is  reasonable,  as  provided 
by  the  railroad  law  of  New  York,  is,  by  §  162.  enforceable  by 
mandamus.  People  ex  rel.  Linton  v.  Brooklyn  Heights  R.  Co. 
(N.  Y.).  p.  95,  vol.  28  (5  R  R  R). 
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Order  of  commission  requirinR  company  to  stop  certain  trains  at 
station,  when  it  does  not  deprive  company  of  its  property  without 
due  process  of  law.  Railroad  Com'rs  v.  Atlantic  Coast  Line  R. 
Co.  (S.  Car.),  p.  505,  vol.  40  (17  R  R  R). 

Powers  and  Duties. 

Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  v.  R.  Commission  of 
Louisiana  (La.),  p.  122,  vol.  29  (6  R  R  R). 

Power  of  commission,  under  Florida  statute,  to  reg^ulate  rates  to 
be  charj^ed  by  lessee  of  road.  State  ex  rel.  Railroad  r.  Sea- 
board Air  Line  Ry.  (Fla.),  p.  266,  vol.  36  (13  R  R  R). 

Powers.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Kansas  City,  M.  &  0. 
Ry.  Co.  (Kan.),  p.  509,  vol.  30  (7  R  R  R). 

Powers,  statutes.  Nashville,  C.  &  St.  L.  Ry.  Co.  v.  State  (Ala.), 
p.  186,  vol.  32   (9   R  R  R). 

Power  to  order  location  of  station  and  construction  of  depot 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  State  (Ala.),  p.  186,  vol.  32  (9 
R  R  R). 

Power,  under  S.  Car.  Code  1902,  §  2067,  to  decide  whether  a 
railroad  is  furnishing?  passenger  service  to  the  citizens  of  any 
community,  and  to  require  specified  trains  to  be  stopped  at  a 
station.  Railroad  Com'rs  v.  Atlantic  Coast  Line  R.  Co.  (S. 
Car.),  p.  505,  vol.  40  (17  R  R  R). 

Rates. 

Reasonableness  of,  how  determined.  State  v.  Seaboard  Air  Line 
Ry.   (Ala.),  p.  266,  vol.  36  (13  R  R  R). 

Reasonableness  of  rates,  construction  of  Rev.  St.  of  Texas  of 
1895,  arts.  4565,  4566.  Railroad  Commissioners  v.  Weld  (Tex.), 
p.  572,  vol.  30  (7  R  R  R). 

Reasonableness  of  specific  rate,  when  mandamus  will  be  issued 
to  enforce  rule  as  not  beinj?  such  an  one  as  to  deprive  carrier  of 
property  without  due  process  of  law.  State  v.  Atlantic  Coast 
Line  R.  Co.  (Fla.),  p.  286,  vol.  38  (15  R  R  R). 

Reduction  of  rates.  Minneapolis,  etc.,  R.  Co.  v.  State  of  Minne- 
sota (U.  S.),  p.  650,  vol.  27  (4  R  R  R). 

Return  to  alternative  writ  of  mandamus  seeking  to  compel  com- 
pany to  put  into  effect  schedule  of  rates,  sufficiency  of  to 
tender  issue  as  to  reasonableness. of  rates.  State  zk  Seaboard 
Air  Line  Ry.  (Fla.),  p.  266,  vol.  36  (13  R  R  R). 

Right  to  enjoin  enforcement  of  tariff  schedule  which  would 
deprive  carrier  of  property  without  due  process  of  law.  Wal- 
lace V.  Arkansas  Cent.  R.  Co.  (C.  C.  A.),  p.  268,  vol.  28  (5 
R  R  R). 

Through  rate  not  necessarily  reasonable  because  it  does  not 
exceed  the  aggregate  of  two  reasonable  local  rates.  Minne- 
apolis, etc.,  R.  Co.  V.  State  of  Minnesota  (U.  S.),  p.  650,  vol,  27 
(4  R  R  R). 

"When  mandamus  will  be  issued  to  enforce  as  not  unreasonable. 
State  V.  Atlantic  Coast  Line  R.  Co.  (Fla.),  p.  286,  vol.  38  (15 
R  R  R). 

When  specified  rate  is  fixed  by  commission,  courts  are  not  con- 
cerned whether  such  rate  may  be  unnecessary  or  merely  specu- 
lative. Ellis  V.  Atlantic  Coast  Line  R.  Co.  (Fla.),  p.  286,  vol. 
38  (15  R  R  R). 

Whether  Ky.  St.  making  recommendation  of  railroad  commission 
condition  precedent  to  indictment  for  charging  unlawful  rates 
was  repealed.  McChord  v.  Cincinnati,  etc.,  Ry.  Co.  (U.  S.), 
p.  298,  vol.  24  (1  R  R  R);  McChord  v,  Louisville  &  X.  R.  Co. 
(U.  S.),  p.  298.  vol.  24  (1  R  R  R);  McChord  v.  Louisville,  etc., 
R.  Co.  (U.  S.),  p.  298,  vol.  24  (1  R  R  R);  McChord  v.  C.  & 
O.  R.  Co.  (U.  S.),  p.  298,  vol.  24  (1  R  R  R);  McChord  v. 
Southern  R.  Co.   (U.  S.),  p.  298,  vol.  24  (1   R  R  R). 
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See  PUBLIC  LANDS. 

RAILROADS. 

See  ATTACHMENT;  BONDS;  CARRIERS;  CONNECTING 
CARRIERS;  CONSOLIDATION;  CONSTITUTIONAL 
LAW;  CROSSINGS;  DAMAGES;  ELECTRIC  RAILWAYS; 
EMINENT  DOMAIN;  EVIDENCE;  FENCES;  FRIGHT- 
ENING TEAMS;  GAMING;  GARNISHMENT;  GRANTS; 
INDEPENDENT  CONTRACTORS;  INJURIES  TO  PROP- 
ERTY: JUDICIAL  SALES;  LEASES  AND  RUNNING 
POWERS;  LICENSEES;  LICENSES;  LIENS;  LOCAL 
ASSESSMENTS;  LOGGING  RAILROADS;  MANDAMUS; 
MASTER  AND  SERVANT;  MONOPOLIES;  MORT- 
GAGES; NEGLIGENCE;  NUISANCES;  ORDINANCES; 
PERSONAL  INJURIES;  PEST  HOUSES;  PLEADING; 
PUBLIC  LANDS;  RAILROADS  IN  STREETS;  RIGHT 
OF  WAY;  SPURS  AND  SIDE  TRACKS;  STREET  RAIL- 
WAYS; STREETS  AND  HIGHWAYS;  TAXATION; 
TRESPASSERS;  ULTRA  VIRES;  WATER  AND  WATER- 
COURSES. 

Accrual  of  rijfht  of  action  for  injury  to  land  from  construction  of 
roadbed.  Missouri  Pac.  Ry.  Co.  v.  Heminj^way  (Neb.),  p.  435, 
vol.  24  (1  R  R  R). 

Bonds. 

Power  of  legislature   to   compel   creditor   corporation   to   accept 
payment  of  bonds  before  maturity.     Little  River  Tp.  v.  Board 
of  Com'rs  (Kan.),  p.  437,  vol.  26  (3  R  R  R). 
Cannot  acquire  property  by  dedication.    Scovell  v.  St.  Louis  South- 
western Ry.  Co.  (La.),  p.  842,  vol.  43  (20  R  R  R). 

Consolidation. 

Application  of  N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  conferring 
authority  on  the  Seaboard  Air  Line  Ry.  Co.  to  consolidate  with 
any  railroad  or  transportation  company  in  the  United  States. 
Spencer  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  p.  656,  vol.  38 
(15  R  R  R). 

Assumption  of  obligations  of  each  constituent  corporation, 
whether  arisin^^  ex  contractu  or  ex  delicto.  Kansas  City- 
Leavenworth  R.  Co.  v.  Lan^ley  (Kan.),  p.  433,  vol.  38  (15 
R  R  R). 

Consolidated  company  liable  for  tort  committed  by  a  constituent 
company  before  the  consolidation,  under  South  Carolina  stat- 
ute. Pickett  V.  Southern  Ry.  Co.  (S.  Car.),  p.  269,  vol.  37  (14 
R  R  R). 

Consolidated  company's  liability  for  debts  of  predecessor.  Haw- 
kins V.  Central  of  Georgia  Ry.  Co.  (Ga.),  p.  831,  vol.  34  (11 
R  R  R). 

Consolidation  under  N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  au- 
thorizing payment  of  value  of  dissenting  stock,  stockholder  not 
entitled  to  rely  on  inhibition  of  the  federal  constitution  as  to 
the  impairment  of  the  obligation  of  a  contract  to  defeat  a 
consummated  consolidation  under  the  act,  since  such  an  ac- 
quisition of  dissenting  stock  is  an  exercise  of  the  right  of 
eminent  domain.  Spencer  v.  Seaboard  Air  Line  Ry.  Co.  (N. 
Car.),  p.  656,  vol.  38  (15  R  R  R). 

Consolidation  under  N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  pro- 
viding for  assessing  and  paying  value  of  dissenting  stock, 
dissenting  stockholder,  who  had  been  guilty  of  laches  in  pur- 
suing her  equitable  right  to  appeal  to  the  courts,  was  fully  pro- 
tected. Spencer  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  p. 
656,  vol.  38  (15  R  R  R). 

Debts,  liability  of  consolidated  corporation,  under  Ala.  Code 
1896,  §  1204.  Birmingham  Ry.,  Light  &  Power  Co.  v.  Enslen 
(Ala.),  p.  127,  vol.  40  (17  R  R  R). 
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Inserting  name  of  another  company  as  defendant  where  action 
had  been  brouRht  before  consolidation.  Stewart  v.  Walterboro 
&  W.  Ry.  Co.  (S.  Car.),  p.  849,.  vol.  26  (3  R  R  R). 

Laches  of  dissenting  stockholders  prevented  her  from  invoking 
power  of  court  to  declare  consolidation  under  N.  Car.  Priv. 
Laws  'IQCl,  p.  463,  c.  168,  providing  for  assessing  and  paying 
value  of  dissenting  stoclc,  invalid.  Spencer  v.  Seaboard  Air 
Line  Ry.  Co.  (N.  Car.),  p.  656,  vol.  38  (15  R  R  R). 

Liability  for  torts  previously  committed.  Stewart  v.  Walterboro 
&  W.  Ry.  Co.  (S.  Car.),  p.  849,  vol.  26  (3  R  R  R). 

N.  Car.  Priv.  Laws  1901,  p.  463,  c.  168,  empowering  certain 
railroads  to  consolidate,  imposes  no  duty  or  obligation  on  snch 
companies  or  their  stockholders.  Spencer  v.  Seaboard  Air  Line 
Ry.  Co.  (N.  Car.),  p.  656,  vol.  38  (16  R  R  R). 

Proper  corporate  action  for  the  purpose  of  merger  and  con- 
solidation of  railways  under  Georgia  St.  Dady  v.  Georgia  & 
A.  Ry.  (Ga.).  p.  594,  vol.  24  (1  R  R  R). 

Right  of  railroads  to  consolidate  as  affected  by  fact  that  they 
both  cross  shallow  rivers  on  which  are  freight  and  passenger 
steam  boats.  Dady  v.  Georgia  &  A.  Ry.  (Ga.),  p.  594,  vol.  24 
(1  R  R  R). 

Rights  of  parties  in  pending  suit  were  not  affected  by  last  con- 
solidation; but  suit  could  proceed  as  though  it  had  not  oc- 
curred. Birmingham  Ry.,  Light  &  Power  Co.  v.  Enslen  (Ala.), 
p.  127,  vol.  40  (17  R  R  R). 

Validity  of  merger  or  consolidation  brought  about  by  vote  of 
officer  who  is  also  member  of  voting  trust.     Dady  v,  Georgia 
&  A.  Ry.  (Ga.),  p.  594,  vol.  24  (1  R  R  R). 
Corporate    existence    shown    by    introduction   of    charter.     Chesa- 
peake &  W.  R.  Co.  V.  Washington,  C.  &  St.  L.  R.  Co.  (Va.),  p. 

.444,  vol.  26  (3  R  R  R). 

Corporation  is  not,  merely  because  it  is  a  creature  of  the  law 
without  physical  existence,  immune  from  criminal  prosecution 
for  nonfeasance,  in  neglecting  to  perform  duties  which  it  owes 
to  the  public.  Southern  Ry.  Co.  v.  State  (Ga.),  p.  475,  vol.  43  (20 
R  R  R). 

Courts  cannot  dictate  as  to  choice  of  methods  of  operating  rail- 
roads. Norfolk  &  W.  Ry.  Co.  v.  Cromer  (Va.),  p.  371,  vol.  31  (8 
R  R  R). 

Damages. 

Damages  to  real  estate  from  construction  and  operation  of  rail- 
road, instruction.  Illinois  Cent.  R.  Co.  v.  Turner  (111.),  p.  595, 
vol.  24  (1  R  R  R). 

Elements  of  damages  from  construction.  Illinois  Cent.  R.  Co.  v. 
Turner  (111.),  p.  595,  vol.  24  (1  R  R  R). 

Limitation  of  actions  as  affected  by  length  of  time  portion  of  road 
has  been  constructed  in  action  for  damages  from  extension  of 
railroad.  Illinois  Cent.  R.  Co.  v.  Turner  (111.),  p.  595,  vol.  24  (1 
R  R  R). 

Measure  of  damages  for  land  not  taken  in  constructing  railroad. 
Illinois  Cent.  R.  Co.  v.  Turner  (111.),  p.  595,  vol.  24  (1  R  R  R). 

Steamboat,  company  was,  at  least,  entitled  to  nominal  damages 
for  breach  of  contract  purporting  to  give  it  possession  of  and 
right  to  operate.  Graham  &  Ward  v.  Macon,  D.  &  S.  R< 
Co.  (Ga.),  p.  47,  vol.  39  (16  R  R  R). 

Designation  of  termini,  construction  of  words  "at  or  near,"  in 
charter.  Collier  v.  Union  Ry.  Co.  (Tenn.),  p.  426,  vol.  40  (17 
R  R  R). 

Designation  of  termini  in  railroad  charter,  necessity  of,  under  Shan- 
non's Code,  §  2412.  Collier  v.  Union  Ry.  Co.  (Tenn.),  p.  426,  vol. 
40  (17  R  R  R). 
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Duties. 

Complaint  must  be  made  to  railroad  commissioners  to  compel 
operation  of  train.  People  ex  rel.  Linton  v,  Brooklyn  Heights 
R.  Co.  (N.  Y.),  p.  95,  vol.  28  (5  R  R  R). 

Duty  to  ffive  warning  before  starting  train.  Thompson  v.  Mis- 
souri, K.  &.T.  Ry.  Co.  (Mo.),  p.  832,  vol.  25  (2  R  R  R). 

Duty  to  operate  road  so  as  not  to  endanger  the  general  public  is 
one  impliedly  assumed  by  the  corporation.  Muntz  v.  Algiers  & 
G.  Ry.  Co.  (La.),  p.  552,  vol.  35  (12  R  R  R). 

Mandamus  lies  to  compel  railroad  company  to  perform  statutory 
duty.  Chicago,  etc.,  Ry.  Co.  v.  State  ex  rel.  Zimmerman  (Ind.), 
p.  813,  vol.  25  (2  R  R  R). 

Mandamus  lies  to  compel  railroad  company  using  street,  for  its 
track  to  restore  the  street  to  its  former  condition.  Town  of 
Mason  v.  Ohio  River  R.  Co.  (W.  Va.),  p.  899,  vol.  25  (2 
R  R  R). 

Partnership,  that  agreement  between  railroads  was  ultra  vires 
did  not  relieve  one  of  the  members  from  contractual  liability  to 
individuals.  Harrilt  v.  South  Carolina  &  G.  E.  R.  Co.  (N. 
Car.),  p.  725,  vol.  35  (12  R  R  R). 

Estoppel. 

Admissions  that  officer  of  corporation  had  authority  to  execute 
note  sufficient  to  estop  corporation.  Baines  v.  Coos  Bay,  etc., 
R.  &  Nav.  Co.  (Ore.),  p.  412,  vol.  26  (3  R  R  R). 

Estoppel  by  incorporation  to  contest  constitutionality  of  incor- 
poration act,  which  reduced  rates.  Grand  Rapids  &  L  R.  Co. 
V.  Osborn  (U.  S.),  p.  568,  vol.  33  (10  R  R  R). 

Rules,  estopped  to  assert  them  unnecessary.  Wallace  v,  Boston 
&  M.  R.  R.  (N.  H.),  p.  497.  vol.  34  (11  R  R  R). 

Where  railroad  had  executed  contract  by  which  it  guarantied 
payment  of  interest  and  dividends  on  bonds  and  stock  of  a 
hotel  company  to  aid  in  improvement  of  latter's  property,  and 
thereafter  received  nothing  of  benefit  from  the  hotel  company 
except  increased  earnings  for  transportation  of  passengers  and 
freight  over  its  road,  it  was  not  precluded  from  subsequently 
claiming  that  contract  was  ultra  vires  and  void.  Western 
Maryland  R.  Co.  v.  Blue  Ridge  Hotel  Co.  (Md.),  p.  581,  vol. 
42  (19  R  R  R). 

Foreign  Corporations. 

Foreign  corporation  becoming  domestic  corporation  under  stat- 
ute of  South  Carolina  is  a  nonresident  of  that  state  for  pur- 
poses of  removal  of  case  to  federal  court.  Calvert  v.  Southern 
R.  Co.  (S.  Car.),  p.  481,  vol.  28  (5  R  R  R). 

Foreign  corporation  becoming  domestic  corporation  under  stat- 
ute of  South  Carolina  is  a  nonresident  of  that  state  for  pur- 
poses of  removal  of  cause  to  federal  court.  Wilson  v. 
Southern  Ry.  Co.  (S.  Car.),  p.  496,  vol.  28  (5  R  R  R). 

Foreign  railroad  operating  in  Georgia  and  its  engineer  m^y  be 
jointly  sued  for  a  negligent  homicide  in  the  county  in  which 
the  cause  of  action  orisrinated,  even  though  the  residence  of 
the  engineer  be  in  another  county  in  the  state.  Southern  Ry. 
Co.  V.  Grizzle  (Ga.),  p.  451,  vol.  43  (20  R  R  R). 

Implied  admission  of  defendant's  presence  within  state  in  action 
against  foreign  railroad.  Southern  Ry.  Co.  v.  Mayes  (C.  C. 
A),  p.  663,  vol.  24  (1  R  R  R). 

Presumption,  for  purposes  of  jurisdiction,  that  stockholders  were 
citizens  of  the  foreign  state,  in  suit  against  foreign  railroad 
corporation  attempting  to  remove  case  to  federal  court,  con- 
struction of  constitution  and  statutes  of  Kentucky.  Lewis  v. 
Maysville  &  B.  S.  R.  Co.  (Ky.),  p.  780,  vol.  34  (11  R  R  R). 
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Forfeiture. 

Deflection  of  road  from  granted  way  not  an  abandonment  of 
enterprise  working  forfeiture,  construction  of  grant.  Dickson 
V.  St.  Louis  &  K.  R.  Co.  (Mo.),  p.  515,  vol.  25  (2  R  R  R). 
Forfeiture  of  charter  hkIUs,  effect  of  suspension  of  constniciion 
of  railroad,  where  project  was  not  abandoned,  but  road  was 
extended  and  built  as  soon  as  funds  were  procured.  Collier 
V.  Union  Ry.  Co.  (Tenn.),  p.  426,  vol.  40  (17  R  R  R). 
Of  franchise.     Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  p.  724,  vol.  36 

(13  R  R  R). 
Of  franchise,  quo  warranto  in  behalf  of  state.     Ulmer  v.  Lime 
Rock  R.  Co.  (Me.),  p.  724,  vol.  36  (13  R  R  R). 

Franchises  must  be  exercised  by  corporation  alone.  Ulmer  v.  Lime 
Rock  R.  Co.  (Me.),  p.  724,  vol.  36  (13  R  R  R). 

Invalidity  of  reorganization  of  railroad,  fraudulent  as  against  cred- 
itors. Wenger  v.  Chicago  &  E.  R.  Co.  (C.  C.  A.),  p.  707,  vol.  25 
(2  R  R  R). 

Judicial  notice  will  be  taken  of  a  charter  granted  to  a  railroad  com- 
pany by  the  secretary  of  state,  under  the  general  law  providing 
for  the  incorporation  of  such  companies.  Atlanta,  etc.,  R.  Co. 
V.  Atlanta,  etc.,  R.  Co.  (Ga.),  p.  680,  vol.  41  (18  R  R  R). 

Laws  1850,  c.  140,  of  New  York,  providing  for  the  construction  of 
intersections  of  railroads  applicable  to  the  intersection  of  street 
railroad  operated  by  electricity  with  railroad  operated  by  steam. 
Stillwater  &  M.  St.  Ry.  Co.  v.  Boston  &  M.  R.  Co.  (N.  Y.). 
p.  115.  vol.  28  (5  R  R  R). 

Laws  1890  of  New  York,  c.  565,  do  not  permit  a  railroad  to  select 
a  new  terminus  in  an  adjoining  county,  seven  miles  from  its 
original  terminus,  extending  its  line  thereto,  where  such  chanjje 
is  only  made  for  the  purpose  of  increasing  the  business  of  the 
road.  Greenwich  &  J.  Ry.  Co.  v.  Greenwich  &  S.  Electric  R.  R. 
(N.  Y.),  p.  329,  vol.  28  (5  R  R  R). 

Liability  for  tort  of  lessor  where  railroad  is  leased  to  construction 
partnership  who  has  no  charter  or  franchise  to  operate  railroad. 
Suburban  R.  Co.  v.  Balkwill  (111.),  p.  784,  vol.  25  (2  R  R  R). 

Liability  of  railroad  for  material  furnished  contractor  for  con- 
struction of  road.  Cameron  v.  Orleans  &  J.  Ry.  Co.,  Limited 
(La.),  p.  829,  vol.  26  (3  R  R  R). 

Liability  on  contracts  of,  or  for  torts  of  predecessor.  Seaboard 
Air  Line  Ry.  v.  Leader  (Ga.),  p.  839,  vol.  27  (4  R  R  R). 

Location  of  Railroad. 

Adoption  of  survey,  so  as  to  make  a  location  of  railroad.  Chesa- 
peake &  O.  Ry.  Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  p.  412, 
vol.  42  (19  R  R  R). 

Incorporation  of  railroad  to  run  from  one  place  *'to"  another 
place  does  not  require  it  to  stop  at  the  corporate  limits  of  the 
latter  place,  but  it  may  fix  its  terminus  at  such  location  in 
that  place  as  shall  be  agreed  upon  between  it  and  the  munici- 
pal authorities.  Central  of  Ga.  Ry.  Co.  ik  Union  Springs,  etc.. 
Ry.  Co.   (Ala.),  p.  820,  vol.  41  (18  R  R  R). 

Location  of  railroad,  as  between  rival  companies,  need  not  be 
exact  as  to  width  of  right  of  way  claimed  or  other  matters  of 
detail.  Chesapeake  &  O.  Ry.  Co.  v.  Deepwater  Ry.  Co.  (W. 
Va.),  p.  412,  vol.  42  (19  R  R  R). 

Location  of  railroad,  as  to  the  landowner,  gives  right  to  acquire 
his  title  by  purchase,  or  the  further  exercise  of  the  power  of 
eminent  domain,  paramount  to  that  of  a  company  claiming 
under  subsequent  location.  Chesapeake  &  O.  Rv.  Co.  v. 
Deepwater  Ry.  Co.  (W.  Va.),  p.  412,  vol.  42  (19  R  R  R). 

Location  of  railroad,  definition  of  term.  Chesapeake  &  O.  Ry. 
Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  p.  '412,  vol.  42  (19  R  R  R). 

Location  of  railroad,  how  made  by  corporation.     Chesapeake  & 
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O.   Ry.   Co.  V.   Deepwater   Ry.   Co.    (W.   Va.),   p.   412,  vol.   42 
(19  R  R  R). 
*  Location  of  railroad,  suflficiency   of.     Chesapeake   &  O.  Ry.  Co. 
V.  Deepwater  Ry.  Co.  (W.  Va.),  p.  412,  vol.  42  (19  R  R  R). 
Location  of  railroad,  what  constitutes.     Chesapeake  &  O.  Ry.  Co. 

V.  Deepwater  Ry.  Co.  (W.  Va.),  p.  412.  vol.  42  (19  R  R  R). 
Mere  filing  plat  in  office  of  Secretary  of  State,  without  proof  that 
it  was  authorized  by  the  company,  is  not  evidence  of  adoption 
of  the  survey  of  a  railroad  route  shown  by  it.     Chesapeake  & 
O.   Ry.   Co.  V.   Deepwater   Ry.   Co.    (W.   Va.),   p.  412,  vol.   42 
(19  R   R  R). 
Right   of  company,  from  prior  location  of  its   railroad,  to  seize 
and  hold,   as   against  rival   company,  land  on   any   part  of   its 
proposed  route,  without  having  made  survey  of  its  entire  road. 
Chesapeake  &  O.  Ry.  Co.  v.  Deepwater  Ry.  Co.  (W.  Va.),  p. 
412,  vol.  42   (19  R  R  R). 
Right  of  company  to  extend  line  to  a  proposed  point  in  terminal 
city  as  affected  by  fact  that  it  had  built  depot  at  certain  point 
in  such  city.     Central  of   Ga.   Ry.  Co.  v.   Union  Springs,  etc., 
Ry.  Co.  (Ala.),  p.  820,  vol.  41  (18  R  R  R). 
Survey   made    by    promoters,    in   compliance   with    section    53    of 
chapter  54  of  W.  Va.  Code  of  1899,  may  be  adopted  as  a  loca- 
tion  of   the   railroad   after   incorporation   or    the    filing   of    the 
certificate.     Chesapeake  &  O.   Ry.   Co.  v.   Deepwater  Ry.   Co. 
(W.  Va.),  p.  412,  vol.  42  (19  R  R  R). 
The   references   in   the   resolution   of  company's   stockholders   to 
maps   included   those   already  made;   and   the   act   of   ordering 
them  filed  was  prima  facie  proof  of  adoption  of  the  surveys  of 
the   proposed   railroad   location   shown   on   them.     Chesapeake 
&  O.  Ry.  Co.  V.  Deepwater  Ry.  Co.  (W.  Va.),  p.  412,  vol.  42 
(19  R  R.R). 
Material  used  for  repairs  of  bridges,  tracks,  sidings,  and  other  rail- 
road emergency  purposes,  cannot   be   levied   on   and  sold  under 
ordinary  writ  of  execution.     Margo  v,  Pennsylvania  R.  Co.  (Pa.), 
p.  578,  vol.  42  (19  R  R  R). 

Name. 

Town  cannot  maintain  a  suit  against  a  railroad  for  giving  its 
name  to  a  station  near  it.  Gulf  &  S.  L  R.  Co.  v.  Town  of 
Seminary  (Miss.),  p.  122,  vol.  28  (5  R  R  R). 

Waiver  of  misnomer  of  defendant.     Burlington  &  M.  R.  R.  Co. 
in  Nebraska  v,  Burch  (Colo.),  p.  21,  vol.  27  (4  R  R  R). 
Necessary  parties  to  suit  to  charge  property  sold  under  foreclosure 

proceedings,  on  grounds  of  fraud.     Wenger  v.  Chicago  &  E.  R. 

Co.   (C.  C.  A.),  p.  707,  vol.  25   (2  R  R  R). 
Occupation  of  highway,  right  to  enjoin.     Collier  v.  Union  Ry.  Co. 

(Tenn.),  p.  426,  vol.  40  (17  R  R  R). 

Officers  and  Agents. 

Agent  employed  to  solicit  traffic  for  foreign  railroad  company 
a  managing  agent  for  purpose  of  receiving  summons  for  com- 
pany. Fremont,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.  (Neb.), 
p.  470,  vol.  28  (5  R  R  R);  New  York,  etc.,  R.  Co.  v.  Fremont, 
etc..  R.  Co.  (Neb.),  p.  470,  vol.  28  (5  R  R  R). 

Implied  authority  of  agent  to  solicit  tgiffic  for  foreign  railroad 
company  to  bind  his  principal  for  safe  delivery  of  goods  be- 
yond its  own  line.  Fremont,  etc.,  R.  Co.  v.  New  York,  etc., 
R.  Co.  (Neb.),  p.  470,  vol.  28  (5  R  R  R);  New  York,  etc.,  R. 
Co.  V,  Fremont,  etc.,  R.  Co.  (Neb.),  p.  470,  vol.  28  (5  R  R  R). 

Operation  of  road  at  actual  loss  cannot  be  required.  Jack  v.  Wil- 
liams (S.  Car.),  p.  10,  vol.  26  (3  R  R  R). 

Ownership  of  railroad,  one  suing  for  personal  injuries  sustained 
by  being   struck  by   a  train   at   street   crossing  not    required   to 
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make   formal    proof  of,   but   evidence   of  common   reputation  is 

sufficient.     Chicago  &  E.  I.  R.  Co.  v.  Schmitz  (111.),  p.  214,  voL 

41  (18  R  R  R). 
Partnership,  existence  of  relation  between  defendant  and  another 

corporation,   in    operating  portion   of   road,   was   a   question  for 

jury.     Harrill  v.  South  Carolina  &  G.  E.   R.   Co.   (X.   Car),  P- 

725,  vol.  35  (12  R  R  R). 
Power  of  court  to  order  destruction  of  road  and  sale  of  materials 

where  its  operation  would  be  at  an  actual  loss.    Jack  v.  Williams 

(S.  Car.),  p.  10,  vol.  26  (3  R  R  R). 

Powers. 

Authority  to  carry  on  warehouse  business.     State  v.  Morgan,  L. 

&  T.  R.  &  S.  S.  Co.  (La.),  p.  679,  vol.  25  (2  R  R  R). 
Power    to    purchase    lines    already    constructed,    construction  of 
charter.      Central    Trust    Co.    of    New    York    v.     Washington. 
County  R.  Co.  (Me.),  p.  883,  vol.  31  (8  R  R  R). 
Railroad  companies  chartered  under  the  general  law  may  acquire 
and  operate  steamboats  in  connection  with  their  lines  of  road- 
Graham  &  Ward  V.  Macon,  D.  &  S.  R.  Co.  (Ga.),  p.  47,  vol,  39 
(16  R  R  R). 
Rental  of  terminal  property.     St.  Louis  Merchants*  Bridge  Ter- 
minal Ry.  Co.  V,  Continental  Trust  Co.  (C.  C.  A.),  p.  694,  vol 
25  (2  R  R  R). 
Steamboat,  contract  by  which  railroad  acquired  possession  of  and 
right   to   operate,   in   consideration   of   its   agreement   to  erect 
hoist  for  handliitg  freight  between  boat  and  cars,  not  against 
public  policy.     Graham   &  Ward  v.   Macon,   D.   &   S.   R.  Co. 
(Ga.),  p.  47,  vol.  39  (16  R  R  R). 
Steamboat,  validity  of  contract  by  which  company  acquired  pos- 
session of  and  right  to  operate.     Graham  &  Ward  v.  Macon, 
.  D.  &  S.  R.  Co.  (Ga.),  p.  47,  vol.  39  (16  R  R  R). 
Under  certain  Tennessee  statutes,  a  railroad  may  obtain  power 
to  extend  its  road  over  additional  routes  by  procuring  amend- 
ment  of  charter.     Collier  j).   Union   Ry.    Co.    (Tenn.),  p.  426, 
vol.  40  (17  R  R  R). 
Under  charter  of  railroad  company,  Md.  Acts,  1852,  c.  304,  §§  14, 
15,  18;  Md.  Acts  1872,  p.  102,  c.  71,  Md.  Acts  1884,   p.  209,  c. 
153,  a  contract  by  which  the  company  contracted  to  pay  out 
certain  of  its  earnings  such  "commissions"  on  its  receipts  as 
would  make  good  to  hotel  company  a  deficit  in  IJtter's  earn- 
ings,  sufficient  to  enable  hotel  company  to  pay  dividends  on 
its  stock  and  interest  on  its  bonds,  was  ultra  vires  and  void. 
Western  Maryland  R.  Co.  v.  Blue  Ridge  Hotel  Co.  (Md.),  p. 
581.  vol.  42  (19  R  R  R). 
Preferential  debts.     St.  Louis  Merchants'  B.  T.  Ry.  Co.  v.  Conti- 
nental Trust  Co.  (C.  C.  A.),  p.  694,  vol.  25  (2  R  R  R). 
Property  necessary  to  existence  of  railroad  and  in  actual  use  can- 
not be  sold  under  ordinary  writ  of  fieri  facias.     Margo  v.  Penn- 
sylvania R.  Co.  (Pa.),  p.  578,  vol.  42  (19  R  Ji  R). 
Provision  of  La.   Const.,  conferring  upon  supreme  court  jurisdic- 
tion of  suits  against  railroad  commission,  not  applicable  to  suits 
brought  by  the  commission  to  recover  fines  imposed  by  itself. 
Railroad  Commission  of  La.  v.  Kansas   City  Southern  Ry.  Co. 
(La.),  p.  31,  vol.  26  (3  R  R  R). 
Public  highwavs.     McLucas  v.  St.  Joseph  &  G.  L  R.  Co.  (Neb.), 

p.  342,  vol.  30  (7  R  R  R). 
Purchaser  of  railroad  at  foreclosure  sale  not  answerable  for  gen- 
eral debts  of  its  predecessor  corporation.  Lincoln  Tp.  v,  Kan- 
sas City,  etc.,  R.  Co.  (Neb.),  p.  364,  vol.  43  (20  R  R  R). 
Purchaser  of  railroad,  at  judicial  sale,  not  liable  for  damages 
from  violations  of  personal  contracts  by  predecessor.  Huklc  v. 
Atchison,  T.  &  S.  Ry.  Co.  (Kan.),  p.  692,  vol.  40  (17  R  R  R). 
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Question  whether  defendant  was  operating  a  particular  line  of  rail- 
road at  the  time  of  the  injury  alleged  in  the  declaration  is,  where 
the  evidence  is  conflicting,  one  for  jury.  Pennsylvania  Co.  v. 
Chapman  (111.),  p.  659,  vol.  41  (18  R  R  R). 

Railroad  a  "private  corporatipn,"  \yithin  Miss.  Const.,  §  87,  pro- 
viding that  the  operation  of  a  general  law  shall  not  be  suspended 
for  the  benefit  of  a  private  corporation.  Yazoo  &  M.  V.  R.  Co. 
V.  Southern  Ry.  Co.  in  Miss.  (Miss.),  p.  234,  vol.  35  (12  R  R  R), 

Reorganization.  Industrial  &  General  Trust  v.  Tod  (N.  Y.),  p. 
723,  vol.  25  (2  R  R  R);  Wenger  v.  Chicago  &  E.  R.  Co.  (C.  C. 
A.),  p.  707,  vol.  25   (2  R  R  R). 

Right  of  new  organization,  after  consolidation,  to  increase  its  cap- 
ital stock,  under  act  of  March  24,  1865,  of  Pennsylvania.  Com- 
monwealth V.  Buffalo,  R.  &  P.  Ry.  Co.  (Pa.),  p.  160,  vol.  33  (10 
R  R  R). 

Sales. 

Application  of  statute  fixing  rates  where  reorganization  by  pur- 
chaser at  foreclosure  sale.  Com'rs  of  Railroads  v.  Grand 
Rapids  &  I.  Ry. -Co.  (Mich.),  p.  665,  vol.  26  (3  R  R  R). 

Corporation  charged  with  a  duty  to  the  public  remains  responsi- 
ble for  the  proper  discharge  thereof,  even  after  a  lawful  sale 
or  lease.  Hawkins -,z/.  Central  of  Georgia  Ry.  Co.  (Ga.),  p. 
831,  vol.  34  (11  R  R  R). 

Miss.  Acts  1902,  p.  141,  c.  89,  authorizing  a  competing  company 
to  purchase  a  portion  of  the  Southern  Railway  Company's 
line,  is  unconstitutional.  Yazoo  &  M.  V.  R.  Co.  v.  Southern 
Ry.  Co.  in  Miss. -(Miss.),  p.  234,  vol.  35  (12  R  R  R). 

Purchaser  of  a  railroad,  which  had  agreed  to  pay  current  liabilities 
of  grantor,  was  not  liable  to  action  for  personal  injury  alleged 
to  have  been  sustained  prior  to  sale.  Hawkins  v.  Central  of 
Georgia-  Ry.  Co.  (Ga.),  p.  831,  vol.  34  (11  R  R  R). 

Sale  of  railroad  property  does  not  cause  dissolution  of  corpora- 
tion. Chesapeake  &  N.  Ry.  v.  Hanmer  (Ky.),  p.  180,  vol.  25 
(2  R  R  R). 

State  alone  can  question  company's  power  to  hold  a  purchased 
road.  Rothchild  v.  Memphis  &  C.  R.  Co.  (C.  C.  A.),  p.  397, 
vol.  25  (2  R  R  R). 

Where  there  has  been  a  lawful  and  absolute  sale  of  a  railroad, 
the  grantee  is  not  responsible  for  existing  debts  of  grantor. 
Hawkins  v.  Central  of  Georgia  Ry.  Co.  ((^a.),  p.  831,  vol.  34 
(11  R  R  R). 

Stock  and  Stockholders. 

Control  of  oroperty  not,  in  stockholders.     Ulmer  v.  Lime  Rock 

R.  Co.  (Me.),  p.  724,  vol.  36  (13  R  R  R). 
No  trust  relations  between  stockholders.     Rothschild  v.  Memphis 

&  C.  R.  Co.  (C.  C.  A.),  p.  397,  vol.  25  (2  R  R  R). 
Ownership,  sole  stockholder.    Ulmer  v.  Lime  Rock  R.  Co.  (Me.), 

p.  724,  vol.  36  (13  R  R  R). 
Right  of  stockholder  of  railroad  corporation  to  purchase  property 

at  judicial  sale  for  his  own  benefit.     Rothschild  v.  Memphis  & 

C.  R.  Co.  (C.  C.  A.),  p.  397.  vol.  25  (2  R  R  R). 

Taxation. 

Enforcement  of  local  assessment  lien  against  railroad.  Pitts- 
burgh. C,  C.  &  St.  L.  Ry.  Co.  v.  Fish  (Ind.),  p.  391,  vol.  25 
(2  R  R  R). 

Franchises,  taxation  of.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 
V,  Dickey  County  (X.  Dak.),  p.  838,  vol.  25  (2  R  R  R). 

Roadbeds,  taxation  of.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 
V.  Dickey  County  (X.  Dak.),  p.  838,  vol.  25  (2  R  R  R). 

Taxation  of  roadbed,  franchises,  etc.,  as  personal  property.     Min- 

ID-45 
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neapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  v.  Dickey  County  (N.  Dak.), 

p.  838,  vol.  25  (2  R  R  R). 
Validity  of  assessment  of  railroad  property  under  Ohio  statute. 

Cowen  V.  AldridRe  (C.  C,  A.),  p.  712,  vol.  25  (2  R  R  R). 
Term  "railroads"  includes  all  side  tracks  necessary  or  convenient 
for  the  transaction  of  the  company's  business.  Roby  v.  State 
(Neb.),  p.  851,  vol.  43  (20  R  R  R). 
That  a  company,  in  relo'cating  its  road,  proposed  to  occupy  a  pub- 
lic road,  close  crossings,  and  substitute  others,  did  not  warrant 
the  Rrantins:  of  preliminary  injunction.  Baldwin  Tp.  r.  Balti- 
more &  O.  R.  Co.  (Pa.),  p.  134,  vol.  38  (15  R  R  R). 

Trial. 

In  an  action  ae:ainst  a  railroad  company,  it  is  not  a  charge  on 
facts  to  say,  *'I  feel  confident  that  you  will  not  be  influenced 
by  the  fact  that  the  railroad  is  a  rich  corporation."  Davis  v. 
Atlanta  &  C.  A.  L.  Ry.  Co.  (S.  Car.),  p.  317,  vol.  26  (3  R  R  R). 

Venue  of  action,  for  injuries,  against  railroad,  under  Georj^a  stat- 
ute. Atlanta,  K.  &  N.  Ry.  Co.  v,  Wilson  (Ga.),  p.  610,  vol.  27 
(4  R  R  R). 

Violation  of  statute  to  prevent  injury  to  railroads.  State  f.  Mc- 
Kenna  (Utah),  p.  674,  vol.  25  (2  R  R  R). 

When  claim  against  insolvent  cornpany  one  for  original  construc- 
tion. St.  Louis  Merchants'  B.  T.  Ry.  Co.  v.  Continental  Trust 
Co.  (C.  C.  A.),  p.  694,  vol.  25  (2  R  R  R). 

When  corporation  not  aii  inhabitant  of  the  district,  so  as  to  give 
federal  courts  jurisdiction  in  patent  cases.  Weller  v.  Pennsyl- 
vania (Colo.),  p.  702,  vol.  25  (2  R  R  R). 

When  corporation  under  indictment  voluntarily  makes  an  appear- 
ance in  court  and  demurs  to  the  indictment,  it  thereby  waives 
service  of  process  upon  it  in  the  manner  prescribed  by  statute. 
Southern  Ry.  Co.  v.  State  (Ga.),  p.  475,  vol.  43  (20  R  R  R). 

Whether  it  is  necessary  to  allege  corporate  existence  in  indictment 
against  railroad.  State  xk  Dry  Fork  R.  Co.  (W.  Va.),  p.  313,  vol. 
24  (1  R  R  R). 

Whether  lease  of  railroad  property  necessarily  involves  corporate 
existence  of  lessor.  State  %k  Morgan,  L.  &  T.  R.  &  S.  S.  Co. 
(La.),  p.  679,  vol.  25  (2  R  R  R). 

RAILROADS  IN  STREETS. 

See  ACCIDENTS  ON  TRACK:  CROSSINGS;  ELEVATED 
RAILWAYS;  EMINENT  DOMAIN;  INDICTMENT:  IN- 
JURIES TO  PROPERTY;  LIENS;  NEGLIGENCE;  RAIL- 
ROADS: REMEDIES;  STATIONS  AND  DEPOTS;  STOCK, 
INJURIES  TO  ;  STOCKYARDS  ;  STREET  RAILWAYS ; 
STREETS  AND  HIGHWAYS;  TRESPASSERS. 
Accidents   on   Track. 

Application  and  reasonableness  of  ordinance  regulating  speed. 
Gulf,  etc.,  Ry.  Co.  v,  Matthews  (Tex.),  p.  580,  vol.  24  (1  R 
R  R). 

Evidence  of  habitiial  negligence  in  running  train  at  high  and  dan- 
gerous rate  of  speed,  in  violation  of  ordinance,  inadmissible. 
Atherton  v,  Tacoma  Ry.  &  Power  Co.  (Wash.),  p.  668,  vol.  28 
(5  R  R  R). 

Failure  to  comply  with  ordinance  requiring  signals  to  be  given 
as  negligence.  Gulf,  etc.,  Ry.  Co.  v.  Matthews  (Tex.),  p.  580, 
vol.  24   (1   R  R   R). 

Failure  to  give  signals  at  street  crossings  as  negligence.  Louis- 
ville &  N.  R.  Co.  V.  Cooper  (Ky.),  p.  230,  vol.  24  (1  R  R  R). 

Liabilitv  for  injuries  caused  by  violation  of  ordinance  requiring 
signals  to  be  given,  as  affected  by  failure  to  enforce  ordinance. 
Gulf,  etc.,  Ry.  Co.  v.  Matthews  (Tex.),  p.  580,  vol.  24  (1  R 
R  R). 
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Negligence  for  company  to  run  train  within  limits  of  city  with- 
out ringing  bell  or  blowing  whistle,  as  required  by  Ala.  Code, 
§  3440.     Peters  v.  Southern  R.  Co.   (Ala.),  p.  90,  vol  30  (7  R 

Negligence  in  running  train  in  city  without  signals  at  thirty 
miles  an  hour,  with  respect  to  pedestrian  waiting  to  cross 
tracks  where  his  view  is  obstructed.  Cleveland,  etc.,  Ry.  Co. 
V,  Miles  (Ind.),  p.  536,  vol.  34  (11  R  R  R). 

No  duty  rests  on  a  railroad  company,  running  its  train  over 
tracks  on  a  public  street,  to  continuously  give  danger  signals. 
Keller  v,  Philadelphia  &  R.  Ry.  Co.  (Pa.),  p.  599,  vol.  43  (20 
R  R  R). 

Presumption  of  negligence  where  train  is  run  at  speed  in  viola- 
tion of  ordinance.  Chicago  &  E.  I.  R.  Co.  v.  (Jrose  (111.),  p. 
512,  vol.   43   (20   R  R   R). 

Presumption  of  negligence  where  train  is  run  at  speed  in  viola- 
tion of  ordinance  is  a  rebuttable  one.  Chicago  &  £.  I.  R.  Co.  v. 
Crose  (111.),  p.  512,  vol.  43  (20  R  R  R). 

Punitive  damages  where  railroad  company  wantonly  and  reck- 
lessly fails  to  comply  with  municipal  ordinances.  Brasington 
V,  South  Bound  R.  Co.  (S.  Car.),  p.  553,  vol.  24  (1  R  R  R). 

Rebuttal  of  presumption  of  negligence  arising  where  train  is  run 
through  streets  in  violation  of  speed  ordmance.  Chicago  & 
E.  I.  R.  Co.  V.  Crose  (111.),  p.  512,  vol.  43  (20  R  R  R). 

Right  of  public  to  use  whole  street.  Southern  Ry.  Co.  v.  Cren- 
shaw (Ala.),  p.  817,  vol.  31  (8  R  R  R). 

Running  train  through  street  at  unlawful  speed,  certain  instruc- 
tion, in  action  for  killing  horses,  in  view  of  a  latter  instruc- 
tion, was  not  erroneous  as  failing  to  state  that  the  unlawful 
speed  must  have  been  the  proximate  cause,  and  that  it  de- 
clared a  fixed  liability.  Chicago  &  E.  I.  R.  CJo.  v,  Crose  (III.), 
p.  512,  vol.  43  (20  R  R  R). 

Speed  in  violation  of  ordinance  as  negligence.  Kansas  City  Sub- 
urban Belt  Ry.  Co.  v.  Herman  (Kan.),  p.  577,  vol.  25  (2  R 
R  R). 

Speed  of  65  miles  an  hour  as  negligence.  Golinvaux  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.   (Iowa),  p.  185,  vol.  37   (14  R  R  R). 

Statutory  precautions  required  in  running  trains  on  or  across 
streets  not  applicable  where  trains  are  being  switched  across 
street.  Illinois  Cent.  R.  R.  Co.  v.  Clarkson  (Tenn.),  p.  459, 
vol.  28  (5  R  R  R). 

Trackmen  employed  by  railroad,  and  engaged  in  repairing  track, 
arc  not  within  protection  of  city  ordinance  limiting  speed  of 
trains.  Norfolk  &  W.  Ry.  Co.  zk  Gesswine  (C.  C.  A.),  p.  553, 
vol.  43  (20  R  R  R). 

Where  pedestrian  was  struck  by  train  which  approached  at  ex- 
cessive speed  and  without  signals,  defendants,  in  action  for  his 
injuries,  were  not  entitled  to  a  peremptory  instruction.  Illi- 
nois Terminal  R.  Co.  v.  Mitchell  (III.),  p.  835,  vol.  39  (16  R 
R  R). 
Act  of  1901  of  Connecticut,  authorizing  .railroad  company,  on  being 

denied  by  city  authorities  right  to  lay  certain  kind  of  pavement, 

to  appeal  from  order  of  railroad  commissioners.     City  of  Hart- 
ford V,  Hartford  St.  Ry.  Co.  (Conn.),  p.'  546,  vol.  30  (7  R  R  R). 

Contributory  Negligence. 

Assumption  of  risk  of  injuries  from  coming  in  contact  with  sem- 
aphone  wires  or  any  other  stationary  appliances  which  are  con- 
venient or  necessary  for  the  safe  operation  of  trains.  Atchi- 
son, etc.,  Ry.  Qo.  v.  Fuller  (Kan.),  p.  620,  vol.  43  (20  R  R  R). 

Boy,  injured  by  ice  kicked  by  brakeman  from  passing  train,  was 
not  guilty  of  contributory  negligence  in  standing  near  train. 
Willis  V.  Maysville  &  B.  S.  R.  Co.  (Ky.),  p.  832.  vol.  39  (16 
R  R  R). 
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Complaint  was  not  demurrable  for  showing  contributory  negli- 
gence, in  action  for  death  of  child,  killed  while  crossing  tracks, 
where  view  was  obstructed,  by  train  which  approached  at  great 
speed  and  without  signals.  Cleveland,  etc.,  Ry.  Co.  v.  Miles 
(Ind.),  p.  536,  vol.  34   (11  R  R  R). 

One  who  walks  along  street  on  or  too  near  railroad  track,  with- 
out necessity,  is  guilty  of  contributory  negligence  barring  re- 
covery for  mjury  from  an  engine.  Loughrey  v,  Pennsylvania 
R.  Co.  (Pa.),  p.  576,  vol.  25  (2  R  R  R). 

Person  using  railroad  track  as  thoroughfare  has  r\fr\iX  to  presume 
that  trains  will  not  violate  speed  ordinance,  and  will  g^ve  sig- 
nals. Illinois  Terminal  R.  Co.  v.  Mitchell  (111.),  p.  835,  vol. 
39  (16  R  R  R). 

Width  of  space  between  tracks,  pedestrian  not  required  to  take 
in  at  a  glance,  but  may  assume  that  he  may  stand  on  it  in 
safety  while  cars  are  passing  each  other.  Eichorn  v.  New  Or- 
leans &  C.  R.,  Light  &  Power  Co.  (La.),  p.  128,  vol.  36  (13 
R  R  R). 

Damages. 

Abutter  only  entitled  to  nominal  damages  where  street  railroad 
company  abandoned  street.  Hays  v.  Wilkinsburg  &  E.  P.  St 
Ry.  Co.  (Pa.),  p.  563,  vol.  30  (7  R  R  R). 

Abutter's  right  to  compensation  for  injury  to  his  property  from 
the  operation  of  a  railroad  switch.  Stockdale  v.  Rio  Grande 
Western  Ry.  Co.  (Utah),  p.  527,  vol.  35  (12  R  R  R). 

Abutter's  right  to  damages  where  location  of  additional  track, 
in  violation  of  agreement.  Stephens  v.  New  York,  etc,  R- 
Co.  (N.  Y.),  p.  449,  vol.  30  (7  R  R  R). 

Abutting  owner  could  recover  for  obstruction  of  ingress  and 
egress  caused  by  erection  of  railroad  viaduct  in  street.  Cam- 
den Interstate  Ry.  Co.  v.  Smiley  (Ky.),  p.  94,  vol.  38  (15  R 
R  R). 

Abutting  owners  not  prevented  from  recovering  compensation 
for  temporary  use  of  street  for  tracks  by  (5onn.  Gen.  St 
1902,  §  2020.  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc., 
R.  Co.  (Conn.),  p.  134,  vol.  34  (11  R  R  R). 

Accrual  of  right  of  action  for  damage  to  adjacent  land  from 
construction  of  a  second  track.  Calamet  &  C.  Canal  &  Dock 
Co.  V.  Morawetz  (111.),  p.  474,  vol.  27  (4  R  R  R). 

Authority  to  change  grade  crossing  to  overhead  crossing  did  not 
entitle  the  railroad  company  to  temporary  use  of  the  street  with- 
out compensating  landowners.  Knapp  &  Cowles  Mfg.  Co.  v. 
New  York,  etc.,  R.  Co.  (Conn.),  p.  134,  vol.  34  (11  R  R  R). 

Depreciation  in  value  of  business  property  from  obstruction  of 
street  affording  access  to  it,  caused  by  railway  embankment, 
recoverable.  Harrington  v.  Iowa  Cent  Ry.  Co.  (Iowa),  p.  97, 
vol.  38  (15  R  R  R). 

Each  day's  temporary  use  of  street  for  tracks  as  an  additional 
trespass  on  abutters*  property  under  Conn.  Gen.  St  1902.  | 
1115.  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R.  Co. 
(Conn.),  p.  134,  vol.  34  (11  R  R  R). 

Effect  of  occupation  of  private  property,  prior  to  assessment  and 
payment  of  damages,  and  subsequent  default  of  railroad  com- 
pany, where  company  acted  under  agreement  with  city,  au- 
thorized by  act  of  1895  of  Connecticut,  providing  for  the  abo- 
lition of  grade  crossings.  Vincent  Bros.  v.  New  York,  etc., 
R.  Co.   (Conn.),  p.  587,  vol.  38  (15  R  R  R). 

Elements  of  damages  for  temporary  occupation  of  street  in 
prosecuting  work,  where  a  railroad  is  acting  under  acts  of 
1895  of  Connecticut  and  an  agreement  with  city,  in  the  aboli- 
tion of  grade  crossings.  Vincent  Bros.  r.  New  York,  etc..  R. 
Co.    (Conn.),  p.  587,  vol.  38  (15  R  R  R). 
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Elements  of  damages  to  abutting  property  from  operation  of 
railroad  in  streets.  Calumet  &  C.  Canal  &  Dock  Co.  v,  Mora- 
wetz  (111.),  p.  474,  vol.  27  (4  R  R  R). 

Excessive  verdict  for  obstruction  of  ingress  and  egress,  occa- 
sioned by  erection  of  railroad  viaduct  in  street.  Camden  In- 
terstate Ry.  Co.  V.  Smiley  (Ky.),  p.  94,  vol.  38  (15  R  R  R). 

In  action  for  injuries  from  temporary  occupation  of  street  by 
railroad  engaged  in  abolishing  grade  crossings,  it  was  error 
to  allow  merchant  items  for  extra  help  and  the  extra  price 
paid  for  produce  to  an  amount  exceeding  the  value  of  plaintiff's 
premises.  Vincent  Bros.  v.  New  York,  etc.,  R.  Co.  (Conn.), 
p.  587,  vol.  38  (15- R  R  R). 

Injury  to  non-abutting  property  was  not  special,  but  merely  gen- 
eral, for  which  no  recovery  could  be  had.  Little  Rock,  etc., 
R.  Co.  V.  Newman  (Ark.),  p.  448,  vol.  37  (14  R  R  R). 

On  suit  by  abutting  owner  to  recover  on  account  of  temporary 
use  of  street  for  tracks,  it  was  no  defense  that  the  damage 
would  have  been  greater  had  privilege  of  obstructing  the  street 
with  material  been  exercised  by  the  railroad  company.  Knapp 
&  Cowles  Mfg.  Co.  V.  New  York,  etc.,  R.  Co.  (Conn.),  p.  134, 
vol.  34   (11   R   R   R). 

Judgment  against  railroad  for  damages  for  temporary  use  of 
streets  for  tracks  did  not  deprive  it  of  equal  protection  of  the 
law.  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R.  Co. 
(Conn.),  p.  134,  vol  34  (11  R  R  R). 

Landowner  not  estopped  to  claim  damages  to  its  abutting  prop- 
erty, where  railroad  had  been  permitted  to  lay  track  prior  to 
dedication,  of  street.  Koch  v.  Kentucky  &  I.  R.  &  Bridge  Co. 
(Ky.),  p.  565,  vol.  34   (11  R  R  R). 

Lateral  support,  actionable  wrong  for  impairment  is  not  the  ex- 
cavation made  close  to  lot  line,  but  the  act  of  allowing  the 
owner's  land  to  fall.  Kansas  City  Northwestern  R.  (5o.  v. 
Schwake  (Kan.),  p.  52,  vol.  37  (14  R  R  R). 

Limitation  of  action  for  injury  to  abutting  property  by  reason 
of  construction  and  operation  of  railroad.  Klosterman  v. 
Chesapeake  &  O.  R^.  Co.  (Ky.),  p.  726,  vol.  28  (5  R  R  R). 

Losses  and  inconvenience  which  are  merely  those  suffered  in 
common  with  the  general  public  do  not  entitle  a  property 
owner  to  compensation.  Stockdale  v.  Rio  Grande  Western 
Ry.  Co.  (Utah),  p.  527,  vol.  35  (12  R  R  R). 

Loss  to  abutters,  but  not  benefit  to  railroad  company,  must  be 
shown,  in  action  for  compensation  for  temporary  use  of  street 
for  tracks.  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R. 
Co.   (Conn.),  p.  134,  vol.  34   (11  R  R  R). 

Measure  of  damages  to  abutter's  property.  Boyer  &  Lucas  v. 
St.  Louis,  etc.,  Ry.  Co.  (Tex.),  p.  486,  vol.  32  (9  R  R  R): 
South  Bound  R.  R.  v.  Burton  (S.  Car.),  p.  147,  vol.  33  (10  K 
R  R);  South  Bound  R.  R.  v.  Day  (S.  Car.),  p.  147,  vol.  33 
(10  R  R  R);  South  Bound  R.  R.  v.  Finley  (S.  Car.),  p.  147, 
vol.  33  (10  R  R  R);  South  Bound  R.  R.  v.  Greer  (S.  Car.),  p. 
147,  vol.  33  (10  R  R  R);  South  Bound  R.  R.  v.  Higbee  (S. 
Car.),  p.  147^  vol.  33  (10  R  R  R);  South  Bound  R.  R.  v. 
Holmes  (S.  Car.),  p.  147,  vol.  33  (10  R  R"  R);  South  Bound  R. 
R.  V.  Pierce  (S.  Car.),  p.  147,  vol.  33  (10  R  R  R);  South  Bound 
R.  R.  V.  Taylor  (S.  Car.),  p.  147,  vol.  33  (10  R  R  R). 

Measure  of  damages  to  abutting  property  where  only  one  track 
was  constructed  and  operated  under  legislative  and  municipal 
authority.  Klosterman  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  p. 
726,  vol.  28  (5  R  R  R). 

Presumption  that  compensation  to  abutters  for  temporary  use  of 
street  for  tracks  w^s  to  be  made.  Knapp  &  Cowles  Mfg.  Co. 
V.  New  York,  etc.,  R.  Co.  (Conn.),  p.  134,  vol.  34  (11  R  R  R). 
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Railroads  may  be  compelled  by  injunction  to  remove  unauthor- 
ized abutments  supporting  overhead  crossing,  which  encroach 
on  street,  without  compensation  for  cort  of  removal.  Lake 
Shore,  etc.,  Ry.  Co.  v.  City  of  Elyria  (Ohio),  p.  432,  vol.  33 
(10  R  R  R). 

Railroad  not  estopped  by  its  evidence  from  denying  a  dedica- 
tion, so  as  to  prevent  or  mitigate  recovery  of  damages  by  an 
abutter.  Hast  v.  Piedmont  &  C.  R.  Co.  (W.  Va.),  p.  108,  voL 
31  (8  R  R  R). 

Railroads  in  streets,  necessity  of  showing  benefits.  Village  of 
River  Forest  v.  Chicago  &  N.  W.  R.  Co.  (111.),  p.  853,  vol.  27 
(4  R  R  R). 

Right  of  abutting  owners  to  compensation  for  change  of  grade. 
Fries  v.  New  York  &  H.  R.  Co.  (N.  Y.),  p.  316,  vol.  24  (1  R 
R  R). 

Right  of  abutting  owners  to  recover  where  station  house  occu- 
pied more  of  street  than  viaduct.  Dolan  v.  New  York  &  H. 
R.  Co.  (N.  Y.),  p.  130,  vol.  31  (8  R  R  R). 

Rights  of  abutters.  South  Bound  R.  R.  v.  Burton  (S.  Car.),  p. 
147,  vol.  33  (10  R  R  R);  South  Bound  R.  R.  v.  Day  (S.  Car.), 
p.  147,  vol.  33  (10  R  R  R);  South  Bound  R.  R.  v.  Finley  (S. 
Car.),  p.  147,  vol.  33  (10  R  R  R) ;  South  Bound  R.  R,  v.  Greer 
(S.  (;ar.),  p.  147,  vol.  33  (10  R  R  R);  South  Bound  R.  R.  v. 
Higbee  (S.  Car.),  p.  147,  vol.  33  (10  R  R  R);  South  Bound  R. 
R.  V,  Holmes  (S.  Car.),  p.  147,  vol.  33  (10  R  R  R);  South 
Bound  R,  R.  v.  Pierce  (S.  Car.)  p.  147,  vol.  33  (10  R  R  R); 
South  Bound  R.  R.  v.  Taylor  (S.  Car.),  p.  147,  vol.  33  (10  R 
R  R). 

Right  to  damages  after  discontinuance  of  highway  and  its  use 
for  railway  purposes,  "because  of  alteration  of  grade,  on  ground 
that  land  was  still  subjected  to  more  onerous  use.  BuUard  v. 
New  York,  etc.,  R.  Co.  (Mass.),  p.  385,  vol.  26  (3  R  R  R). 

Special  damages  recoverable  by  abutting  owner,  what  constitute. 
Smith  V.  Southern  Pac.  R.  Co.  (Cal.),  p.  457,  vol.  37  (14  R  R  R). 

Sufficiency  of  evidence  of  damage  to  abutting^  property  by  rea- 
son of  smoke  and  cinders.  Calumet  &  C.  Canal  &  Dock  Co. 
V.  Morawetz  (111.),  p.  474,  vol.  27  (4  R  R  R). 

Where  city,  under  authority  of  Iowa  Code,  §  751,  vacated  a 
street  for  railroad  purposes,  one  whose  property  was  specially 
injured  by  a  railroad  embankment  obstructing  travel  could  not 
recover  of  the  railroad  company.  Harrington  v.  Iowa  Cent 
Ry.  Co.  (Iowa),  p.  97,  vol.  38  (15  R  R  R). 

Where  permission  to  lay  tracks  on  platted  land  was  given  before 
its  acceptance  as  a  street,  the  railroad  was  entitled  to  con- 
tinue the  maintenance  of  such  tracks  only  on  payment  of  the 
damages  provided  for  by  Ky.  St.  1903,  §  768.  Koch  v,  Ken- 
tucky &  I.  R.  &  Bridge  Co.  (Ky.),  p.  565,  vol.  34  (11  R  R  R). 
Estoppel  of  public  to  question  title  of  railroad.     South  Bound  R 

R.  V.  Burton  (S.  Car.),  p.  147,  vol.  33  (10  R  R  R);  South  Bound 

R.  R.  V,  Day  (S.  Car.),  p.  147,  vol.  33  (10  R  R  R) ;  South  Bound 

R.   R.  V.   Finley   (S.   Car.),  p.   147,  vol.   33    (10   R   R   R);    South 

Bound    R.  R.  v,  Greer  (S.  Car.),    p.  147,  vol.  33   (10    R  R  R); 

South  Bound  R.  R.  v.  Higbee  (S.  Car.),  p.  147,  vol.  33  (10  R  R 

R);  South  Bound  R.  R.  v.  Holmes  (S.  Cfar.),  p.  147,  vol.  33  (10 

R  R  R);  South  Bound  R.  R.  v.  Pierce  (S.  Car.),  p.  147,  vol.  33 

(10  R  R  R);  South  Bound  R.  R.  v,  Taylor  (S.  Car.),  p.  147,  vol. 

33  (10  R  R  R). 

Evidence. 

Loss  of  customers,  proof  of  general  improvement  in  business  not 
admissible  in  rebuttal.     Boyer  &  Lucas  v,  St.  Louis,  S.   F.  T. 
Ry.  Co.   (Tex.),  p.  486,  vol.  32  (9  R  R  R). 
Evidence  showed  that  point  of  proposed  street  crossing  was  in  a 
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freight  yard.     Paterson  &  R.  R.  Co.  v.  Mayor,  etc.,  of  City  of 
Paterson   (N.  J.),  p.  454,  vol.  40  (17  R  R  R). 
Liability    for    personal    injury    caused     by    unlighted     obstruction. 
Houston,  B.   &  N.   Ry.   Co.  v.  Pollard   (Tex.),  p.  666,  vol.  24   (1 

R  R  R). 
Limitation    of   action    in    prosecution    of    railroad    for    obstructing 

public  road.     State  v,   Dny  Fork  R.  Co.   (W.  Va.),  p.  313,  vol. 

24  (1  R  R  R). 

New  Jersey  municipality  without  authority  to  require  the  stoppage  ^ 
of  trains  at  street  railway  crossings.  Cfentral  R.  R.  of  New  Jer-  " 
sey  V.  City  of  Elizabeth  (N.  J.),  p.  473,  vol.  34  (11  R  R  R). 

Not  error  to  permit  amendment  of  petition,  after  dissolution  of 
injunction,  in  action  for  injuries  to  abutting  property  from  erec- 
tion of  railroad  viaduct  in  street.  Camden  Interstate  Ry.  Co.  v. 
Smiley  (Ky.),  p.  94,  vol.  38  (15  R  R  R). 

Ordinance  did  not  show  that  it  did  not  vacate  street,  but  only 
gave  the  railroad  the  right  to  use  it.  Harrington  v.  Iowa  Cent. 
Ry.  Co.  (Iowa),  p.  97,  vol.  38  (15  R  R  R). 

Ordinance  requiring  thetf  the  signal  to  be  given  by  an  approaching 
engine  or  train  that  a  street  crossing  is  free  from  danger  must 
be  given  by  a  member  of  the  crew  operating  such  engine  or 
train  is  unreasonable.  Central  R.  R.  of  New  Jersey  v.  City  of 
Elizabeth  (N.  J.),  p.  473,  vol.  34  (11  R  R  R). 

Ordinance  requiring  track  to  be  reduced  to  grade  at  certain  cross- 
ings a  valid  exercise  of  police  power.  Houston,  etc.,  Ry.  Co.  v, 
Dallas  (Tex.),  p.  498,  vol.  37  (14  R  R  R). 

Power  of  court,  under  §  5114,  C)hio  Rev.  St.,  to  amend  petition,  in 
action  brought  by  solicitor  of  city  or  village,  as  such,  in  his  own 
name,  and  also  as  a  taxpayer,  but  in  behalf  of  the  municipality, 
to  compel  by  injunction  a  railroad  to  remove  from  street  abut- 
ments supporting  overhead  crossing.  Lake  Shore,  etc.,  Ry.  Co. 
V.  City  of  Elyria  (Ohio),  p.  432,  vol.  33  (10  R  R  R). 

Power  of  municipality  to   compel  street  railway  to   pave   part  of 
street.    City  of  Hartford  v.  Hartford  St.  Ry.  Co.  (Conn.),  p.  546,   ' 
vol.  30  (7  R  R  R). 

Province  of  court  to  review  decision  of  city  council  as  to  necessity 
for  extending  street  across  railroad.  Chicago  &  N.  W.  Ry.  Co. 
V,  City  of  Morrison  (111.),  p.  807,  vol.  24  (1  R  R  R). 

Recovery  for  special  injury  irom  obstruction  of  street  by  railway 
embankment  prevented  by  prior  vacation  of  street  for  railroad 
purposes.  Harrington  v,  Iowa  Cent.  Ry.  Co.  (Iowa),  p.  97, 
vol.  38  (15  R  R  R). 

Restoration  of  street  to  former  condition  after  being  used  for  rail- 
road purposes.  Town  of  Mason  v.  Ohio  River  R.  Co.  (W.  Va.), 
p.  899,  vol.  25  (2  R  R  R). 

Sufficiency  of  answer  to  petition  for  mandamus  to  compel  railroad 
to  reduce  its  tracks  to  grade  at  certain  crossings.  Houston,  etc., 
Ry.  Co.  V,  Dallas  (Tex?),  p.  498,  vol.  37  (14  R  R  R). 

Sufficiency  of  petition  for  mandamus  to  compel  railroad  to  reduce 
its  tracks  at  certain  crossings  to  grade.  Houston,  etc.,  Ry.  Co. 
V.  Dallas  (Tex.),  p.  498,  vol.  37  (14  R  R  R). 

Surface  water,  not  liable  for  injury  to  property  from  diversion  of 
merely  because  track  was  higher  than  established  grade  of 
street.  McCloskey  v.  Atlantic  City  R.  Co.  (N.  J.),  p.  9,  vol.  35 
12  R  R  R). 

Tracks  cannot  be  laid  in  a  street  so  narrow  that,  if  occupied  by  a 
railroad  track,  there  would  not  be  room  for  vehicles  to  pass, 
even  where  authority  has  been  granted  by  ordinance.  Mobile, 
J.  &  K.  C.  R.  Co.  V.  Middleton  (Ala.),  p.  581,  vol.  35  (12  R  R  R). 

Use  of  Streets. 

Abutters  could  not  enjoin  operation  of  road  on  viaduct.     Dolan 
V.  New  York  &  H.  R.  Co.  (N.  Y.),  p.  130,  vol.  31  (8  R  R  R). 
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Abutter's  riffht  to  enjoin  construction  of  additional  tracks,  con- 
struction of  aRreement.  Stephens  v.  New  York,  etc.,  R.  Co. 
(N.  Y.),  p.  449,  vol.  30  (7  R  R  R). 

Abutter's  right  to  enjoin  raising  of  grade  of  crossing.  Dean  v. 
Ann  Arbor  R.  R.  (Mich.),  p.  365,  vok  36  (13  R  R  R). 

Abutter  was  entitled  to  enjoin  construction  of  siding,  in  violation 
of  ordinance,  in  such  manner  as  to  injure  his  property.  Zook 
V.  Pennsylvania  R.  Co.  (Pa.),  p.  480,  vol.  32  (9  R  R  R). 

Abutter  not  guilty  of  laches  in  waiting  to  enjoin  use  of  second 
track  in  street  until  he  had  ascertained  that  it  was  intended  to 
be  permanent.  Rock  Island  &  R.  Ry.  Co.  v.  Johnson  (111.),  p. 
492,  vol.  32  (9  R  R  R). 

Additional  servitude,  laying  second  track  of  steam  railroad  where 
abutter  owns  fee  in  street.  Rock  Island  &  P.  Ry.  Co.  v.  John- 
son (111.),  p.  492,  vol.  32  (9  R  R  R). 

Agreement  of  abutter  allowing  location  of  line  construed  not  to 
allow  additional  tracks.  Stephens  v.  New  York,  etc.,  R.  Co. 
(N.  Y.),  p.  449,  vol.  30  (7  R  R  R). 

Agreement  of  abutter  allowing  railroad  line  to  be  located  in 
street  did  not  include  consent  to  lotation  of  side  switches. 
Stephens  v.  New  York,  etc.,  R,  Co.  (N.  Y.),  p.  449,  vol.  30  (7 
R  R  R). 

Authority  of  city  council  to  permit  railroad  to  encroach  on  street 
with-  abutments  supporting  overhead  crossings  must  be  ex- 
pressly conferred  by  statute.  Lake  Shore,  etc.,  Ry.  Co.  v. 
City  of  Elyria  (Ohio),  p.  432,  vol.  33  (10  R  R  R). 

Authority  of  commissioners  of  county  court  to  grant  permission 
to  build  railroad  track  in  highway.  Texarkana  &  Ft.  S.  Ry. 
Co.  V.  Texas  &  N.  O.  R.  Co.  (Tex.),  p.  631,  vol.  27  (4  R  R  R). 

City  without  authority  to  allow  grade  of  railroad  crossing  to  be 
raised  so  as  to  practically  vacate  part  of  street.  Dean  v.  Ann 
Arbor  R.  R.  (Mich.),  p.  365,  vol.  36  (13  R  R  R). 

Conforming  tracks  to  grade,  application  of  Dallas  City  Charter, 
fc  Houston,   etc.,   Ry.   Co.  v.   Dallas   (Tex.),   p.   498,  vol.   37  (14 

R  R  R). 

Consent  of  city  must  be  obtained,  and  route  defined.  Collier  v. 
Union  Rv.  Co.  (Tenn.),  p.  426,  vol.  40  (17  R  R  R). 

Deed  construed  to  convey  only  part  of  grantor's  interest  in 
streets.  Bullard  v.  New  York,  etc.,  R.  Co.  (Mass.),  p.  385, 
vol.  26  (3  R  R  R). 

Deed  from  abutter  granting  right  of  way  in  street  did  not  cover 
the  filling  in  of  the  street  above  the  established  grade  so  as 
to  interfere  with  ingress  and  egress  to  grantor's  lots.  Conners 
z*.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  p.  455,  vol.  40  (17  R  R  R). 

Designation  of  termini  and  route  in  charter,  under  Shannon's 
Code,  §  2412.  Collier  v.  Union  Ry.  Co.  (Tenn.),  p.  426,  vol.  40 
(17  R  R  R). 

Designation  of  termini,  construction  of  words  "M's  Station,"  in 
railroad  charter.  Collier  v.  Union  Ry.  Co.  (Tenn.),  p.  426,  vol. 
40  (17  R  R  R). 

Extent  of  right  to  obstruct  public  use  of  crossing.  Town  of 
Mason  zk  Ohio  River  R.  Co.  (W.  Va.),  p.  899,  vol.  25  (2 
R  R  R). 

Franchises,  authority  of  city  council.  Stockdale  v.  Rio  Grande 
Western  Ry.  Co.  (Utah),  p.  527,  vol.  35  (12  R  R  R). 

Grant  of  right  to  use  streets  by  town  council  not  a  franchise 
within  meaning  of  ch.  29,  p.  82,  W.  Va.  Acts  1901.  Belington 
&  N.  R.  Co.  V.  Town  of  Alston  (W.  Va.),  p.  455.  vol.  33  (10 
R  R  R). 

Implied  power  of  city  to  lay  out  street  across  railroad  freight 
yard.  Patcrson  &  R.  R.  Co.  v.  Mayor,  etc.,  of  City  of  Paterson 
(N.  J),   p.  454,  vol.   40   (17   R   R   R). 

Impracticability  of  complying  with  ordinance  a  good  defense,  in 
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proceedings  to  compel  railroad  to  reduce  its  track  to  grade  at 
certain  crossings.  Houston,  etc.,  Ry.  Co.  v.  Dallas  (Tex.),  p. 
498,  vol.  37  (14  R  R  R). 

Improper  use  of  municipal  grant  to  construct  railroad  in  street, 
may  constitute  a  public  nuisance.  Town  of  Mason  v.  Ohio 
River  R.  Co.  (W.  Va.),  p.  899,  vol.  25  (2  R  R  R). 

Improper  use  of  street.  Town  of  Mason  v.  Ohio  River  R.  Co. 
(W.  Va.),  p.  899,  vol.  25  (2  R  R  R). 

Improper  use  of  street  by  railroad  company  under  municipal 
grant.  Town  of  Mason  v.  Ohio  River  R.  Co.  (W.  Va.),  p. 
899,  vol.  25   (2  R  R  R). 

Improper  use  of  street  under  municipal  grant  may  constitute  a 
public  nuisance,  and  is  subject  to  indictment.  Town  of  Mason 
V.  Ohio  River  R.  Co.  (W  Va.),  p.  899,  vol.  25  (2  R  R  R). 

Injunction  not  proper  remedy  to  prevent  town  council  from  re- 
pealing orders  granting  use  of  streets.  Belington  &  N.  R.  Co. 
V.  Town  of  Alston  (W.  Va.),  p.  455,  vol.  33  (10  R  R  R). 

Injunction  will  lie  to  prevent  removal  by  town  of  tracks  law- 
fully laid.  Belinjfton  &  N.  R.  Co.  v.  Town  of  Alston  (W.  Va.), 
p.  455,  vol.  33  (10  R  R  R). 

Limitation  of  operation  of  injunction  restraining  railroad  from 
laying  track  in  narrow  street.  Mobile,  J.  &  K.  C.  R.  Co.  v. 
Middleton   (Ala.),  p.  581,  vol.  35   (12  R  R  R). 

Municipal  grant  to  construct  railroad  in  street  when  accepted 
constitutes  a  contract.  Town  of  Mason  v.  Ohio  River  R.  Co. 
(W.  Va.).  p.  899,  vol.  25  (2  R  R  R). 

Municipality  has  no  power  to  authorize  railroad  company  to  op- 
erate its  road  in  street  so  as  to  destroy  reasonable  usefulness 
of  street.  Com.  v.  Camden  Interstate  Ry.  Co.  (Ky.),  p.  472, 
vol.  27  (4  R  R  R). 

Nuisance,  switch  track  as  one  entitling  property  owner  to  in- 
junctive relief.  Stockdale  v.  Rio  Grande  Western  Ry.  Co. 
(Utah),  p.  527,  vol.  35  (12  R  R  R). 

Nuisance,  switch  track  was  not.  Stockdale  v.  Rio  Grande  West- 
ern Ry.  Co.  (Utah),  p.  527,  vol.  35  (12  R  R  R). 

Obstruction  of  crossing,  mandamus  to  compel  clearance.  Town 
of  Mason  v.  Ohio  River  R.  Co.  (W.  Va.),  p.  899,  vol.  25  (2 
R  R  R). 

Ordinance  imposing  penal  restrictions  upon  railroads  for  failure 
to  comply  with  New  Jersey  Act  of  April  14,  1864,  void  for  un- 
certainty. Central  R.  R.  of  New  Jersey  v.  City  of  Elizabeth 
(N.  J.),  p.  473,  vol.  34  (11  R  R  R^     , 

Ordinance  not  invalid  because  it  required  roadbed  at  crossings 
to  be  reduced  to  grade.  Houston,  etc..  Ry.  Co.  v.  Dallas 
(Tex.),  p.  498,  vol.  37   (14  R  R  R). 

Ordinance  requiring  tracks  at  crossings  to  be  reduced  to  grade 
is  the  exercise  of  police  power,  and  therefore  not  an  ordi- 
nance taking  property  without  due  process  of  law.  Houston, 
etc.,  Ry.  Co.  v.  Dallas  (Tex.),  p.  498,  vol.  37  (14  R  R  R). 

Permission  to  lay  tracks  on  platted  land,  given  before  its  accept- 
ance as  a  street,  was  irrevocable.  Koch  v.  Kentucky  &  I.  R 
&  Bridge  Co.  (Ky.),  p.  565,  vol.  34  (1  R  R  R). 

Power  of  city  to  grant  right  to  railroad  company  to  lay  tracks 
in  street.  Texarkana  &  Ft.  S.  Ry.  Co.  v,  Texas  &  N.  O.  R. 
Co.  (Tex.),  p.  631,  vol.  27  (4  R  R  R). 

Railroad  company  takes  easement  to  construct  track  along  street 
subject  to  rights  of  others.     Kelly  v.  Pittsburgh,  C,  C.  &  St. 
•      L.  Ry.  Co.  (Ind.),  p.  547,  vol.  25  (2  R  R  R). 

Remedy  of  abutter  where  second  track  of  steam  railroad,  con- 
stituting an  additional  servitude,  was  laid  in  street.  Rock 
Island  &  P.  Ry.  Co.  v.  Johnson  (111.),  p.  492,  vol.  32  (9  R 
R  R). 

Remedy  of  lot  owner  where  illegal  use  of  street  by  railroad. 
Hall  V.  Pennsylvania  R.  Co.  (Pa.),  p.  840,  vol.  43  (20  R  R  R). 
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Spur  tracks,  whether  franchise  conferred  power  to  injure  private 
property.     Stockdale  v.  Rio  Grande  Western  Ry.  Co.  (Utah), 
p.  527,  vol.  35  (12  R  R  R). 
Statute  of  Pennsylvania  preventing  occupation  of  streets  by  rail- 
roads without  municipal  consent  was  not.  repealed  by  consti- 
tutional provision.     City  of  Pittsburg  v.  Pittsburg,  etc.,  R.  Co. 
(Pa.),  p.  224,  vol.  30  (7  R  R  R). 
Sufficiency   of   evidence    to   show   that  but   one   track   was  con- 
strued  and   operated   under   legislative  and  municipal   control. 
Kloster  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  p.  726,  vol.  26  (5 
R  R  R). 
Sufficiency  of  indictment  for  nuisance  where  improper  construc- 
tion of  railroad  in  street.     Commonwealth  v.   Camden  Inter- 
state Ry.  Co.  (Ky.),  p.  472,  vol.  27  (4  R  R  R). 
Unauthorized  laying  of  steam  railroad  in  street  is  such  an  ex- 
clusive   and    wrongful    appropriation    as    to    sustain    action   of 
ejectment  by  abutting  owner.     Bork  v.  United  New  Jersey  R. 
&  Canal  Co.  (N.  J.),  p.  115,  vol.  34  (11  R  R  R);  Rathackcr  v. 
United   New  Jersey   R.   &   Canal   Co.    (N.  J.),  p.   115,  vol.  34 
(11  R  R  R);  Wilson  v.  United  New  Jersey,  R.   &  Canal  Co. 
(N.  J.),  p.  115.  vol.  34  (11  R  R  R). 
Unloading  cars,   duty  to  avoid  injuring   pedestrians.     St    Louis 
Southwestern   Ry.   Co.  v.  Underwood    (Ark.),   p.   134,  vol.  39 
(16  R  R  R). 
Where  city  authorizes  a  railroad  to  lay  track  in  street  it  may  not 
thereafter    without    consent    of    such    railroad    authorize    new 
company  to  use  track.    Texarkana  &  Ft.  S.  Ry.  Co.  v,  Texas 
&  N.  O.  R.  Co.  (Tex.),  p.  631,  vol.  27  (4  R  R  R). 
Where  boy  was  injured  by  ice  kicked  by  brakeman  from  passinji: 
caboose,  the  question  whether  the  brakeman  was  acting  within 
scope  of  his  authority  was  for  the  jury.     Willis  v.  Maysville  & 
B.  S.  R.  Co.  (Ky.),  p.  832,  vol.  39  (16  R  R  R). 
Where  boy  was  injured  by  ice  kicked  by  brakeman  from  passine 
train,  a  reasonable  inference  that  brakeman  was  within  scope  ol 
his  authority  was  sufficient  to  show  that  his  master  was  respon- 
sible for  his  act.     Willis  v.  Maysville  &  B.  S.  R.  Co.   (Ky.),  p. 
832,  vol.  39  (16  R  R  R). 

RAILROAD  WORK. 

See  EMPLOYERS'  LIABILITY  ACTS;  FELLOW  SERV- 
ANTS. 

RAPE. 

See  CARRIERS  OF  PASSENGERS. 

RATES. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK; 
CARRIERS  OF  PASSENGERS;  COMMON  CARRIERS; 
CONNECTING  CARRIERS;  CONSTITUTIONAL  LAW; 
INTERSTATE  COMMERCE;  MONOPOLIES;  RAIL- 
ROAD COMMISSIONS;  RAILROADS;  STREET  RAIL- 
WAYS; TICKETS  AND  FARES. 

REAL  ESTATE. 

See  EMINENT  DOMAIN;  PUBLIC  LANDS;  RIGHT  OF 
WAY;  WATER  STATIONS. 

Presumption  of  consent  to  taking  of  land  by  railroad  not  applica- 
ble where  rights  of  parties  dehned  by  written  instrument.  Ma- 
ginnis  v.  Knickerbocker  Ice  Co.  (Wis.),  p.  247,  vol.  24  (1  R 
R  R). 

Railroad  part  of  realty  in  which  grantee  of  lessor  acquired  no  in- 
terest. Bedford-Bowling  Green  Stone  Co.  v.  Oman  (Ky.),  p. 
249,  vol.   31   (8  R  R  R). 
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Reversion   to  vendor  prevented   bv   his   inequitable   conduct.      Ma- 

jfinnis   v.    Knickerbocker   Ice    Co.    (Wis.),   p.    247,    vol.   24    (1    R 

R  R). 
Reversion    to    vendor    upon    breach     of    condition.       Ma^innis     v, 

Knickerbocker  Ice  Co.  (Wis.),  p.  247,  vol.  24  (1  R  R  R). 
Right  of  railroad  to  remain  in  possession  of  forfeited  land  it  could 

have  acquired  by  eminent   domain.     Ma^innis  v.   Knickerbocker 

Ice  Co.  (Wis.),  p.  247,  vol.  24   (1  R  R  R). 
Ri^ht  to  invoke  judicial  remedies.     Maginnis  v.  Knickerbocker  Ice 

Co.  (Wis.),  p.  247,  vol.  24  (1  R  R  R). 
Vendor's  waiver  of  forfeiture  for  breach  of  condition.     Maginnis  v. 

Knickerbocker  Ice  Co.  (Wis.),  p.  247,  vol.  24  (1  R  R  R). 

RECEIVERS. 

See  CONNECTING  CARRIERS;  CROSSINGS:  EMINENT 
DOMAIN;  FIRES  SET  BY  LOCOMOTIVES;  FORE- 
CLOSURE; INSOLVENCY;  LIENS;  RAILROADS. 

Appointment. 

Jurisdiction  of  suit  for  appointment  of  receiver,  under  Ind.  Act, 

Feb.  7,  1899.    Chicago  &  S.  E.  Ry.  Co.  v.  Kenney  (Ind.),  P.  331, 

vol.  24  (1  R  R  R). 
Sufficiency  of  evidence  of  necessity  of  appointment  of  receiver 

for  railroad.  Chicago  &  S.  E.  Ry.  Co.  v.  Kenney  (Ind.),  p.  331, 

vol.  24  (1  R  R  R). 
Authority  of  general  freight  agent  to  bind  receivers  by  contracting 
to  transport  over  connecting  lines.  Farmers*  Loan  &  Trust  Co. 
V.  Northern  Pac.  R.  Co.  (C.  C.  A.),  p.  852,  vol.  30  (7  R  R  R). 
Authority  of  receivers'  general  agent  to  make  special  agreement  to 
forward  a  through  shipment  by  steamer  of  connecting  carrier 
sailing  on  designated  day.  Northern  Pac.  Ry.  Co.  v.  American 
Trading  Co.  (U.  S.),  p.  744,  vol.  38  (15  R  R  R). 

Compensation. 

Allowance  for  hotel  bills.    Braman  v.  Farmers'  Loan  &  Trust  Co. 

(C.  C.  A.),  p.  636,  vol.  25  (2  R  R  R). 
•  Appellate  court  will  not  interfere  with  discretion  of  lower  courts 

in    fixing    compensation  of    receivers    except  in  case    of  clear 

abuse.     Braman  v.  Farmers'  Loan  &  Trust  Co.  (C.  C.  A.),  p. 

636,  vol.  25  (2  R  R  R). 
Hotel    bills,  when    properly    disallowed   as    unnecessary   outlay. 

Braman  v.  Farmers'  Loan  &  Trust  Co.  (C.  C.  A.),  p.  636,  vol 

25  (2  R  R  R), 
Reasonable  compensation  for  receivers  of  a  Kansas  railroad  only 

60  miles  in   length.     Braman  v.   Farmers'   Loan  &  Trust  Co, 

(C.  C.  A.),  p.  636,  vol.  25  (2  R  R  R). 
Rent  of  offices  in  distant  city..  Braman  v.  Farmers'  Loan  fir  Trust 

Co.  (C.  C.  A.),  p.  636,  vol.  25  (2  R  R  R). 
Review  by  appellate  court  of  decision  of  lower  court  fixing  com- 
pensation.    Braman  v.  Farmers'  Loan  &  Trust  Co.  (C.  C.  A.), 

p.  636,  vol.  25  (2  R  R  R). 
When  compensation  for  services  reasonable.  Braman  v.  Farmers* 

Loan  &  Trust  Co.  (C.  C.  A.),  p.  636,  vol.  25  (2  R  R  R). 
Following  assets,  state  court  was  without  jurisdiction  of  suit  by 
injured  employee  of  federal  receiver.    Tobin  v.  Central  Vermont 
Ry.  Co.  (Mass.),  p.  196,  vol.  34  (11  R  R  R). 
Jurisdiction  retained  to  enforce  liability  of  receivers  after  termina- 
tion of  receivership.     Ohio  Coal  Co.  v.  Whitcomb  (C.  C.  A.),  p. 
274,  vol.  32  (9  R  R  R). 
Notice  to  creditors,  in  foreclosure  proceedings.     Bell  v.  St.  Johns- 
bury  &  L  C.  R.  Co.  (Vt.),  p.  1,  vol.  35  (12  R  R  R). 

Personal  Injuries. 

Action  for  death  of  passenger,  killed  while  road  was  operated  by 
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receiver,  was  maintainable  against  receiver  after  his  discharge. 
Denver  &'R.  G.  R.  Co.  v.  Gunningr  (Colo.),  p.  842,  vol.  38  (15 
R  R  R). 

Dismissal  as  to  corporation  where  receiver  and  company  were 
joined  as  defendants,  in  action  for  injury  during  receivership. 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Bricker  (Kan.),  p.  8,  vol.  28  (5 
R  R  R). 

Liabilities  to  receiver's  employees  assumed  by  purchasing  rail- 
road. Tobin  V.  Central  Vermont  Ry.  Co.  (Mass.),  p.  196,  vol. 
34  (11  R  R  R). 

Liability  of  company  for  personal  injuries  during  receivership. 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Bricker  (Kan.),  p.  8,  vol.  28  (5 
R  R  R). 

Liability  of  purchasing  railroad  for  injury  to  receiver's  employee. 
Tobin  V.  Central  Vermont  Ry.  Co.  (Mass.),  p.  196,  vol.  34  (11 
R  R  R). 

Liability  of  receiver,  after  his  discharge  by  federal  court,  for  in- 
jury to  employee  occurring  during  receivership.  Tobin  v.  Cen- 
tral Vermont  Ry;.  Co.  (Mass.),  p.  196,  vol.  34  (11  R  R  R). 

Necessity  of  service  of  summons  upon  receiver  appointed  by 
federal  court  where  order  appointing  receiver  reserved  to 
court  appointing  jurisdiction  of  all  claims  and  demands  against 
receiver.  Baltimore  &  O.  R.  Co.  v.  Freeman  (C.  C.  A.),  p.  667, 
vol.  24,  (1  R  R  R). 

Purchaser  at  foreclosure  sale  could  be  sued  in  state  court  in 
action  for  death  of  passenger  killed  while  railroad  was  oper- 
ated by  receiver.  Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.), 
p.  842,  vol.  38  (15  R  R  R). 

Purchaser  at  foreclosure  sale  properly  joined  as  defendant  in 
action  for  death  of  passenger  killed  while  railroad  was  oper- 
ated by  receiver.  Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.), 
p.  842,  vol.  38  (15  R  R  R). 

Railroad  company  not  liable,  under  penal  statute,  on  account  of 

the   failure   of   receiver's   employees    to   give   crossing    signals. 

Arkansas    Cent.    R.    Co.  v.    State    (Ark.),  p.    677,  vol.    35  (12 

R  R  R). 

Power  of  court  to  order  destruction  of  road  and  sale  of  material 

by  receiver  where  road  could  be  operated  only  at  actual  loss. 

Jack  V.  Williams  (S.  Car.),  p.  10,  vol.  26  (3  R  R  R). 
Power  of  receivers  to  contract  for  transportation  over  connecting 

lines.     Farmers'  Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.  {C. 

C.  A.),  p.  852,  vol.  30  (7  R  R  R). 

Preferential  Claims. 

Application  of  North  Carolina  statute,  providing  that  the  giving 
of  a  mortgage  by  a  corporation  shall  not  exempt  its  prop- 
erty or  earnings  from  execution  for  the  satisfaction  of  a  judg- 
ment rendered  for  a  tort.  Hampton  v.  Norfolk  &  W.  Ry.  Co. 
(C.  C.  A.),  p.  165,  vol.  35  (12  R  R  R). 

Construction  of  mandate  where  bills  had  been  filed,  in  foreclosure 
proceedings,  by  preferred  creditors,  to  reach  personalty  and  net 
earnings.  Bell  v.  St.  Johnsbury  &  L.  C.  R.  Co.  (Vt.),  p.  1, 
vol.  35  (12  R  R  R). 

Judgment  for  tort  committed  prior  to  receivership  not  entitled 
to  priority  over  mortgage  debt  from  earnings  of  receivership. 
Hampton  v.  Norfolk  &  W.  Ry.  Co.  (C.  C.  A.),  p.  165.  vol.  35 
(12  R  R  R). 

Litigation  expenses.  Bell  v,  St.  Johnsbury  &  L.  C.  R.  Co.  (Vt.), 
p.  1,  vol.  35  (12  R  R  R). 

Operating  expenses.  Bell  v.  St.  Johnsbury  &  L.  C.  R.  Co.  (Vt), 
p.  1,  vol.  35  (12  R  R  R). 

Order  of  circuit  court  authorizing  receivers  to  issue  certificates, 
and  providing  that  they  shall  have  priority  over  mortgage  in- 
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debtedness  or  certificates  previously  issued,  appealable  as  final 
decision.     Bibber-White  Co.  v.  River  Val.  Electric  R.  Co.   (C. 
C.  A.),  p.  198,  vol.  28  (5  R  R  R). 
Unauthorized  exercise  of  power  of  court  of  equity  in  authoriz- 
ing postponement  of  existing  liens  in  order  that  certificates  for 
purposes  of  building  road  may  be  issued.     Bibber-White  Co. 
•  V.  White  Val.  Elec.  R.  Co.  (C.  C.  A.),  p.  198,  vol.  28  (5  R  R  R). 
Under  V.  S.  §  3803,  giving  to  creditors  of  a  railroad  having  claims 
for   operating  expenses   a   certain   preference,   claims    for   sta- 
tionery and  printing  are  not  pr^erred.    Bell  v.  St.  Johnsbury  & 
L.  C.  R.  Co.  (Vt.),  p.  1,  vol.  35  (12  R  R  R). 
The  making  of  special  agreement  to  forward  through  shipment  by 
steamer  of  connecting  carrier  sailing  on  designated  day  is  within 
authority  of  receivers  appointed,  in  a  suit  to  foreclose  a  railway 
mortgage,  to  continue  to  carry  on  railroad  business.     Northern 
Pac.   Ry.   Co.  v.  American  Trading  Co.   (U.  S.),  p.  744,  vol.  38 
(15  R  R  R). 
Where   receivers   of  a   street   railway   company   sold   its   rails  and 
tracks  laid  in  a  street  to  petitioner,  the  latter's  failure  to  organize 
a  corporation  and  operate  the  road  did  not  divest  him  of  title  to 
the   property  purchased,   under   Mass.    Rev.    Laws,   c.   112,   §   12. 
Graham  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  811,  vol.  43  (20 
R  R  R). 

RECKLESSNESS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; DAMAGES;  LICENSEES;  MASTER  AND  SERV- 
ANT; NEGLIGENCE;  PERSONAL  INJURIES;  PLEAD^ 
ING;  STOCK,  INJURIES  TO;  TRESPASSERS. 

REFRIGERATOR  COMPANIES. 

See  CARRIERS  OF  GOODS. 

RELEASE  OF  CLAIM. 

See  CARRIERS  OF  PASSENGERS;  CONTRACTS;  MASTER 
AND  SERVANT;  PERSONAL  INJURIES. 

Return  of  consideration  for  release  procured  by  fraud  not  condi- 
tion precedent  to  right  of  action.  Indiana,  0.  &  W.  R.  Co.  v. 
Fowler  (111.),  p.  715,  vol.  30  (7  R  R  R). 

Right  of  illiterate  to  rely  on  representations  of  railroad's  agent. 
Indiana,  D.  &  W.  R.  Co.  v.  Fowler  (111.),  p.  715.  vol.  30  (7  R 
R  R). 

RELIEF  ASSOCIATIONS. 

See  DEATH  BY  WRONGFUL  ACT;  MASTER  AND  SERV- 
ANT. 
Mitigation  of  damages.     Bouldin  v.  Pennsylvania  R.  Co.   (Pa.),  p. 

641,  vol.  30  (7  R  R  R). 
Not   against   public    policy   to   establish    for  benefit   of   employees. 

State  V.  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  (Ohio),  p.  168,  vol.  32 

(9  R  R  R). 
Not  ultra  vires  in  railroad  to  establish.  State  v.  Pittsburgh,  C.  C. 

&  St.  L.  Ry.  Co.  (Ohio),  p.  168,  vol.  32  (9  R  R  R). 
Railroad  not  engaged  in  insurance  business  in  maintaining.     State 

V.  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.   (Ohio),  p.  168,  vol.  32  (9 

R  R  R). 

RELIEF  DEPARTMENT. 

See  MASTER  AND  SERVANT. 

REMARKS  OF  COUNSEL. 

See  PERSONAL  INJURIES;  STOCK,  INJURIES  TO; 
STREET  RAILWAYS;  TRIAL. 
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Sec  TRIAL. 

REMARRIAGE. 

See  DEATH  BY  WRONGFUL  ACT. 

REMEDIES. 

See  EMINENT  DOMAIN;  NUISANCES;  RAILROAD  COM- 
MISSIONS; RIGHT  OF  WAY. 

REMOVAL  OF  CAUSE. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PAS- 
SENGERS; FEDERAL  JURISDICTION;  FOREIGN  COR- 
PORATIONS; LEASES  AND  RUNNING  POWERS; 
PLEADING;  RAILROADS. 

Sufficiency  of  petition  for  removal.     Thompson  v.  So.  Ry.  Co.  (N. 

Car.),  p.  698,  vol.  25  (2  R  R  R). 
Suit  in  state  court  to  enjoin  importation  of  armed  men  into  county 

where  strike  exists  not  one  arising;  under  constitution  and  laws 

of  United  States.  Arkansas  v.  Kansas  &  Texas  Coal  Co.  (U.  S.),« 

p.  337,  vol.  24  (1  R  R  R). 

REORGANIZATION. 

See  CONSTITUTIONAL  LAW;  FORECLOSURE;  RAIL- 
ROADS. 

REPAIRS. 

See  CROSSINGS;  EVIDENCE;  MASTER  AND  SERVANT; 
STREET  RAILWAYS. 

REPUTATION. 

See  EVIDENCE. 

RES  GESTiE. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK; 
CARRIERS  OF  PASSENGERS;  CHILDREN;  EVIDENCE; 
FRIGHTENING  TEAMS;  MASTER  AND  SERVANT; 
PERSONAL  INJURIES;  STOCK,  INJURIES  TO;  STREET 
RAILWAYS;  TRESPASSERS;  WAREHOUSEMEN. 

Conversations  between  plaintiff  and  defendant's  agent  relative  to 
the  transportation  of  the  cattle,  in  the  course  of  such  transporta- 
tion, as  res  gestae.  Louisville  &  N.  R.  Co.  v.  Landers  (Ala.),  p. 
96,  vol.  29  (6  R  R  R). 

Declarations  of  general  superintendent  made  while  examining 
wreck,  three  hours  after  it  occurred,  as  to  negligence  of  company 
in  using  such  wheels.  Roberts  v.  Port  Blakely  Mill  Co.  (Wash.), 
p.  403,  vol.  29  (6  R  R  R). 

Declarations  of  injured  brakeman.  Murray  v.  Boston  &  M.  R.  R 
(N.  H.)',  p.  623,  vol.  30  (7  R  R  R). 

Exclamations  of  pain  immediately  after  injury.  Oliver  v.  Columbia, 
N.  &  L.  R.  Co.  (S.  Car.),  p.  708,  vol.  29  (6  R  R  R). 

RES  IPSA  LOQUITUR. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  LIVE 
STOCK;  CARRIERS  OF  PASSENGERS;  COMMON  CAR- 
RIERS :  MASTER  AND  SERVANT  :  PERSONAL  INJU- 
RIES; PRESUMPTIONS;  STREET  RAILWAYS. 

RESTRAINT  OF  TRADE. 

See  MONOPOLIES. 

REVENUE  DUTIES. 

See  BILLS  OF  LADING;  CARRIERS  OF  FREIGHT. 
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REVERSION. 

See  RIGHT  OF  WAY. 

REVIEW. 

See  APPEALS;  CARRIERS  OF  GOODS;  CONTRIBUTORY 
NEGLIGENCE;  EMINENT  DOMAIN;  FEDERAL  JURIS- 
DICTION;  MASTER   AND   SERVANT;   NEGLIGENCE. 

RIGHT  OF  ACTION. 

See  BAGGAGE;  DEATH  BY  WRONGFUL  ACT;  PER- 
SONAL INJURIES.. 

RIGHT  OF  WAY. 

See  ADVERSE  POSSESSION;  CARRIERS  OF  PASSEN- 
GERS; CROSSINGS;  ELEVATED  RAILROADS;  EMI- 
NENT DOMAIN;  FENCES;  FIRES  SET  BY  LOCOMO- 
TIVES; INJURIES  TO  PROPERTY;  LOCAL  ASSESS- 
MENTS; PUBLIC  LANDS;  RAILROADS;  REAL  ESTATE; 
STATIONS  AND  DEPOTS;  STREET  RAILWAYS;  TAX- 
ATION; TELEGRAPHS  AND  TELEPHONES;  WATER 
AND  WATERCOURSES. 

Abandonment. 

Abandonment  of  land  condemned  for  railroad  purposes.  Knox- 
ville  Traction  Co.  v.  Carroll  (Tenn.),  p.  707,  vol.  36  (13  R  R  R). 

Abandonment  of  land  for  railroad  purposes  does  not  operate  to 
divest  railroad  of  fee  therein  conveyed  to  it  by  warranty  deed. 
Enfield  Mfg.  Co.  v.  Ward  (Mass.),  p.  600,  vol.  42  (19  R  R  R). 

Abandonment  of  land  for  railroad  purposes  is,  in  part  at  least, 
a  question  of  intention.  Enfield  Mfg.  Co.  v.  Ward  (Mass.),  p. 
600.  vol.  42  (19  R  R  R).  , 

Abandonment  of  railroad  right  of  way  inures  to  benefit  of  land- 
owner at  time  of  abandonment,  if  not  reserved  to  original 
owner.  McLemore  v.  Memphis  &  C.  R.  Co.  (Tenn.),  p.  801, 
vol.  27  (4  R  R  R). 

Application  of  statute  permitting  another  railroad  to  condemn  the 
property.  Knoxville  Traction  Co.  v.  Carroll  (Tenn.),  p.  707, 
vol.  36  (13  R  R  R). 

Condemnation  of  right  of  way  for  railroad  over  land  previously 
condemned  by  city  did  not  affect  an  abandonment,  so  as  work 
a  reversion  to  owner  of  naked  fee.  Newton  v.  Manufacturers' 
Ry.  Co.  (C.  C.  A.),  p.  739,  vol.  28  (5  R  R  R). 

Could  not  be  acquired  from  railroad  by  adverse  possession  of 
land  granted  by  act  of  congress.  Northern  Pac.  Ry.  Co.  v. 
Townsend  (U.  S.),  p.  181,  vol.  32  (9  R  R  R). 

Deflection  of  road  not  an  abandonment  of  enterprise  within 
meaning  of  deed  providing  for  forfeiture.  Dickson  St.  Louis 
&  K.  R.  Co.  (Mo.),  p.  515,  vol.  25  (2  R  R  R). 

Effect  of  abandonment.  McLemore  v.  Memphis  &  C.  R.  Co. 
(Tenn.),  p.  801,  vol.  27  (4  R  R  R). 

Effect  of  abandonment  under  provision  of  constitution  of  Illi- 
nois. Chicago,  etc.,  R.  Co.  v.  Clapp  (111.),  p.  489,  vol.  30  (7 
R  R  R). 

Expression  of  intention  on  part  of  railroad  company  not  to 
abandon  right  of  way  not  conclusive  evidence  of  such  intent. 
Chicago,  etc.,  R.  Co.  v.  Clapp  (111.),  p.  489,  vol.  30  (7  R  R  R). 

Fact  that  trustees  under  mortgage  of  railroad  and  its  franchises 
pay  no  taxes  on  certain  of  the  railroad  land,  and  do  not  know 
of  its  existence,  and  pay  no  attention  to  it,  does  not  tend  to 
prove  an  abandonment  of  such  land  by  them  or  the  railroad 
company.  Enfield  Mfg.  Co.  v.  Ward  (Mass.),  p.  600,  vol.  42 
(19  R  R  R). 

Failure  of  railroad  company  to  construct  crossing,  or  to  do  an^ 
other  collateral  acts  required  by  first  portion  of  contract,  did 
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not  work  forfeiture  of  right  of  way.  Gratz  v.  Highland  Scenic 
R.  Co.  (Mo.),  p.  394,  vol.  28  (5  R  R  R). 

Intention  to  abandon,  instruction.  Chicago,  etc.,  R.  Co.  v.  Clapp 
(111.),  p.  489,  vol.  30  (7  R  R  R). 

Intention  to  abandon  must  coexist  with  nonuser.  Stannard  v. 
Aurora,  etc.,  Ry.  Co.  (111.),  p.  685,  vol.  41  (18  R  R  R). 

Mere  allegation  that  railroad  had  abandoned  its  right  of  way  at 
a  certain  time  is  a  mere  conclusion  of  the  pleader.  Stannard  v, 
Aurora,  etc.,  Ry.  Co.  (111.),  p.  685,  vol.  41  (18  R  R  R). 

On  issue  whether  right  of  way  had  been  abandoned  it  was  com- 
petent to  show  that  the  road  was  built  merely  for  hauling  sup- 
plies and  coal  to  and  from  mines  since  exhausted.  Chicago, 
etc..  R.  Co.  V.  Clapp  (111.),  p.  489,  vol.  30  (7  R  R  R). 

Question  for  jury  whether  railroad  company  has  abandoned 
branch  to  coal  mine.  Chicago,  etc.,  R.  Co.  v.  Clapp  (111.),  p. 
489,  vol.  30  (7  R  R  R). 

Question  of  intention.  Garlick  v.  Pittsburgh  &  W.  Ry.  Co. 
(Ohip),  p.  234,  vol.  29  (6  R  R  R). 

Reversion  to  fee  owner  where  public  use  becomes  impossible,  or 
is  abandoned.  Knoxville  Traction  Co.  v.  Carroll  (Tenn.), 
p.  707,  vol.  36  (13  R  R  R). 

What  constitutes.  Chicago,  etc.,  R.  Co.  v.  Clapp  (111.),  p.  489, 
vol.  30  (7  R  R  R). 

Where  land  was  conveyed  to  a  company  "for  railroad  purposes 
only,"  and  the  railroad  abandoned  some  of  the  land,  the  gramor 
was  entitled  to  recover  such  portion.  Mobile,  etc.,  R.  Co.  t^. 
Kamper   (Miss.),  p.  362,  vol.  43  (20  R  R  R). 

.  Adverse  Possession. 

Acquired  by  prescription.  Louisville  &  N.  R.  Co.  v.  Smith  (C. 
C.  A.),  p.  716,  vol.  36  (13  R  R  R). 

Adverse  possession  against  railroad  under  Rev.  St.  of  Mo.  of 
1899,  §  4270.  St.  Joseph,  etc.,  Ry.  Co.  v.  Smith  (Mo.),  p.  562. 
vol.  28  (5  R  R  R).  • 

Adverse  possession,  possession  of  railroad  after  failure  to  com- 
ply with  conditions.  Southern  California  R.  Co.  v.  Slauson 
(Cal.),  p.  520,  vol.  25   (2  R  R  R). 

Adverse  possession,  when  public  land  granted  to  a  railroad  com- 
pany    becomes    subject    to.     Blumer  v.    Iowa    R.    Land    Co. 
(Iowa),   p.  607,  vol.  42   (19   R   R  R). 

Application  of  statute  of  limitation  in  action  to  recover  right  of 
way  claimed  to  be  held  by  adverse  possession.  Northern 
Pac.  Ry.  Co.  v.  Hasse  (Wash.)^  p.  283,  vol.  27  (4  R  R  R). 

As  against  railroad  company  entitled  to  public  land  under  gr^ant, 
statute  of  limitations  begins  to  run  in  favor  of  an  occupant 
under  timber  culture  act  from  time  such  occupant  enters  into 
possession  under  receiver's  receipt.  Blumer  v.  Iowa  R.  Land 
Co.  (Iowa),  p.  607,  vol.  42  (19  R  R  R). 

Constitutionality  of  Vt.  statute  prohibiting  the  acquisition  by  ad- 
verse possession  of  land  lying  within  limits  of  railroad  right 
of  way.  Drouin  v.  Boston.  &  M.  R.  Co.  (Vt),  p.  457.  vol.  27 
(4  R   R  R). 

Effect  of  permitting  grantor  to  use  part  of  land.  Graham  v.  St. 
Louis,  etc.,  Ry.  (To.  (Ark.),  p.  527,  vol.  24  (1  R  R  R). 

Erection  of  buildings  by  individual  for  purposes  connected  with 
carrier's  business  to  be  regarded  as  merely  permissive,  in  ab- 
sence of  notice  of  claim  of  title  or  express  agreement.  Roberts 
r.  Sioux    City  &  P.  R.  Co.  (Neb.),  p.  32,  vol.  37  (14  R  R  R). 

Homesteader  acquiring  title  by  adverse  possession.  Northern 
Pac.  Ry.  Co.  v.  Hasse  (Wash.),  p.  283,  vol.  27  (4  R  R  R). 

Insufficiency  of  evidence  to  show  adverse  possession  by  railroad. 
Southern  California  R,  Co.  v,  Slauson  (Cal.),  p.  520  vol  25 
(2  R  R  R).  '         ' 
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Landowner's  possession  of  land  claimed  by  railroad  by  adverse 
possession  between  time  of  expiration  of  one  lease  and  execu- 

vol"  27  f "  R  R  R)   ^^^^  ^'  ^^"^""  ^^^-  R-  C°-   (Mo.),  p,  496, 
Landowner's  possession  of  part  of  land  granted  as  right  of  way 
not  adverse,  but   subservient,  to  rights   of  railroad.     Chicago, 
T      J'     .X:>^-  ^Snyder  (Iowa),  p.  850,  vol.  34  (U  R  R  R). 
l.and  within  road  way,  what  constitutes  under  Vt.  statute    pro- 
hibiting the  acquisition  of  right  of  way  by  adverse  possession 

Not  adverse  to  rip:hts  remaining  in  owner  of  fee,  so  that  right 
T?  Tn  p  ^^?.««>"«,P}ay  be  barred  by  limitations.  Cincinnati, 
H.  &  D.  Ry   Co  V.  \yachter  (Ohio),  p.  469,  vol.  34  (11  R  R  R) 

Power  of  railroad  under   Missouri  constitution  to  acquire  right 
ot  way  by  adverse  possession.     Boyce  v.  Missouri  Pac    R    Co 
(Mo.),  p.  496,  vol.  27  (4  R  R  R).  '  ^^• 

Presumptions  as  to  width  rebutted  by  evidence  of  adverse  use  of 

n,-i?c?  r'^".  ^*^*'",^^  fo'-  twenty-five  years.     Cedar  Rapids   Can- 

si  fs  R  R  R^"     "^^"""^  ^-  ^'  ^  ^'  ^y-  ^^'  (^^^^)'  P    855,  vol. 

^^tnnl^'lnH''riM\^^  prescription  title  to  no  more  land  that  it 
Rv  Pnl  n'^-^^/A^^/'^^^  occupancy.  St.  Louis  Southwestern 
Ky.  Co.  I'.  Davis  (Ark.),  p.  456,  vol.  42  (19  R  R  R). 

Railroad,  which  had  acquired  an  adverse  title  to  land,  enjoined 
trom  entering  on  land  and  tearing  up  tracks  of  comnanv  wV„Vh 
^n'lj^ir'^-"'^^  ^^^  ^'^'^^^ks  thePeoS  wfth  conseT^f  one  K 

aken   n/.T'Jr""'^"'  ^^^^"'.^^  *^^^^'  ^"^  ^ho  had  subsequently 
taken   deed  from   person   in  possession.     Donora   Southern   R 
r;  k;  %P^""syJ^an»a  R.  Co.  (Pa.),  p.  672,  vol.  42  (19  R  R  R) 

fdvertfv'''"  GrYha^  "^""'T'^  '^'^^'"^^"^  i^^^"^^  P^'^^"  ^^^ding 
vor24  (^1  R  R  rT  ^"""''^  "''•'   ^^-   ^°-   ^^'^-^^  P-   ^27' 

^'f  L"" tes'^'/tc ""  RvTn  fl'Jl'"'^  '^'"P"^  ^y  "^^^-  Graham 
«•  ",         A-'OUis,  etc.,  Ky.  Co.  (Ark.),  p.  527    vol    24  t•^   P   P  P^ 

RiRht  of  way  over  railroad  riRht  of  way  r^ay  be  ac^nL^^bv 

prescription       Rubenzer    v.    Philadelphia.    B     &    w'   R     cS^ 

TT  ^u^'  5:  ?!*•  ^°'-  35  (12  R  R  R).  '  «     vv.    K.     t.o. 

Use  by  individual  for  purposes  connected  with  carrier'-!  hncJn-c. 

R  R  R).  ^°-   (Neb.),  p.  32,  vol.  37   (14 

^mlirtoMnd'rs'p^ur?htlr*°fro^^  °^  ^"'"-*  do- 

«'.  Pittsbure  &  W   Rv   Co    rP,  f  1  '^^"ty-pne  years.     Covert 
Whefh^r  JjtU  .^    •    uf^^i        •   (^^^  P-  516.  vol.  30   (7  R  R  R^ 

ern  Pn.    p    r  "^S""'  °(.  ^^^  K''''"'*^  by  Congress  to  the  North 

^  subsTouen?.' a'L^Tot  a°  coTenant^Vris^Vr"  "^^  ^  -"^i'-" 
P.  &  S.  S.  M.  Ry."co.'(N°DaT)   p.  f^ty^i^l'  A^rTrI''  ^'- 
Ajrreement  of  grantee  to  erect  dennt^t  Zzi\.-      ^   ■  **  ^  ^^• 

public  policyf   Griswold'rMi„rapois"st  p''&"s"s'  M^'T' 

Co.  (N.  Dak.),  p.  153,  vol.  .33  (10  R  R  R)  ^  ^-   ^-   ^-   ^y- 

An  owner  of  land.  who.  without  protest   <!Pes  ,  r,;i,..  j 

thereon,  is  estopped  thereafter  tn^,;lf"  T^'lroad  constructed 

to  enjoin  the  operation  "the  ro?'«^="''*'''^^"-  ■°''  "^  '"'* 
P.  S.  R.  Co.  (Wash.),  p.  480.' vol.  /o  (n  R  R  %  "^  ^°'"'"'''^  ^^ 
ID-46 
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Construction  of  hotel  and  eating  house  on  land  a  use  of  it  for  rail- 
road purposes.  Abraham  v.  Oregfon  &  C.  R.  Co.  (Ore.),  p.  Ill, 
vol.  28  (5  R  R  R). 

Constructive  notice  of  railroad  rijfht  of  way  to  subsequent  pur- 
chaser, though  deed  had  not  been  recorded,  from  maintenance 
and  operation  of  railroad  over  land.  Harman  v.  Southern  Ry. 
(S.  Car.),  p.  145,  vol.  40  (17  R  R  R). 

Contracts. 

Clause  requiring;  railroad  to  be  finished  within  certain  time  was 
a  covenant,  and  not  a.  condition,  so  that  non-compliance  with 
it  did  not  work  a  forfeiture  of  right  of  way.  Krueger  v.  St. 
Louis.  St,  C.  &  W.  R.  Co.  (Mo.),  p.  459,  vol.  37  (14  R  R  R). 

Construction  of  deed.  Harman  v.  Southern  Ry.  (S.  Car.),  p. 
145,  vol.  40  (17  R  R  R);  McLemore  v.  Memphis  &  C.  R.  Co. 
(Tenn.),  p.  801,  vol.  27   (4  R  R   R). 

Contract  between  railroad  and.  city  requiring,  as  a  consideration, 
the  location  of  railroad  shops,  etc.,  within  the  citv,  was  not 
within  the  statute  of  frauds  of  Te^cas.  City  of  Tyler  v.  St 
Louis,  S.  W.  Ry.  Co.  (Tex.),  p.  625,  vol.  42  (19  R  R  R). 

Court  may,  by  enjoining  railroad  from  removing  its  offices,  etc., 
from  city  where  it  has  contracted  to  maintain  same,  enforce 
specific  performance  of  such  contract.  City  of  Tyler  v.  St. 
Louis,  S.  W.  Ry.  Co.  (Tex.),  p.  625,  vol.  42  (19  R  R  R). 

Delay  in  construction  of  railroad,  partially  caused  by  financial 
panic,  was  not  so  unreasonable  as  to  constitute  breach  of  rail- 
road's covenant  with  vendor  to  construct  line  with  reasonable 
speed.  Bell  v.  Southern  Pac.  R.  Co.  (Cal.),  p.  687,  vol.  37  (14 
R  R  R). 

Fact  that  railroad  represented,  when  land  was  deeded  to  it  for 
a  right  of  way,  that  it  had  located  its  line  over  such  land  and 
would  do  certain  things  in  the  future,  and  subsequently  aban- 

.  doned  the  proposed  route,  is  not  ground  for  cancellation  of 
such  deed,  in  absence  of  anything  to  show  that  such  represen- 
tations were  false  when  made.  Stannard  v,  Aurora,  etc..  Ry. 
Co.   (111.),  p.  685,  vol.  41  (18  R  R  R). 

In  action  to  enforce  agreement  for  sale  of  railroad  right  of  way, 
plaintiff's  testimony  was  insufficient  to  require  a  finding  that  a 
certain  representation  was  a  material  inducement  for  the  con- 
tract. Bell  V.  Southern  Pac.  R.  Co.  (Cal.),  p.  687,  vol.  37  (14 
R  R  R). 

It  was  not  error  to  find  that  there  was  no  representation  made  to 
plaintiff  that  the  railroad  had  finally  been  located  on  the  north- 
ern route,  or  that  she  intended  solely  to  grant  a  right  of  way 
over  such  route.  Bell  v.  Southern  Pac.  R.  Co.  (C^al.),  p.  687, 
vol.  37  (14  R  R  R). 

Location  of  depots  as  consideration  for  grant  of  right  of  way. 
Cadiz  R.  Co.  v.  Roach  (Ky.),  p.  502,  vol.  30  (7  R  R  R). 

Partial  building  of  railroad,  in  reliance  on  promise  to  donate 
right  of  way,  sufficient  detriment  to  promisee  to  constitute 
consideration  for  granting  right  of  way.  Cadiz  R.  Co.  v.  Roach 
(Ky.),  p.  502,  vol.  30  (7  R  R  R). 

Prior  agreement  merged  in  stipulation  granting  right  of  way. 
where  proceeding  to  condemn  had  been  settled  by  agreement, 
so  that  landowner  was  not  entitled  to  enforce  oral  agreement 
between  railroad  and  former's  grantor  that  the  railroad  would 
not  disturb  the  owner's  use  of  a  certain  yard.  Chicago,  etc., 
Ry.  Co.  V,  Snyder  (Iowa),  p.  850,  vol.  34  (11  R  R  R). 

Prospective  advantages  to  be  considered  in  determining  reason- 
ableness of  contract  for  sale  of  right  of  way.  Bell  v.  Southern 
Pac.  R.  Co.  (Cal.),  p.  687,  vol.  37  (14  R  R  R). 

Reasonableness  of  contract  for  sale  of  right  of  way  to  railroad. 
Bell  V.  Southern  Pac.  R.  Co.  (Cal.),  p.  687,  vol.  37  (14  R  R  R). 
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Ris:ht  of  company  to  construct  its  road  upon  the  property  de- 
scribed ip  right  of  way  deed  was  dependent  upon  its  havinjj 
built  a  railroad  to  the  land  by  the  time  named  in  the  deed, 
and  upon  its  failure  to  do  so  its  rijjrht  to  locate  a  right  of  way 
over  the  land  was  lost.  Peterson  v.  Atlantic  &  B.  R.  Co. 
(Ga.),  p.  579,  vol.  35  (12  R  R  R). 

Where  a  contract  between  a  railroad  and  a  landowner  for  con- 
veyance of  land  to  railroad  was  executory  and  within  statute 
of  frauds,  mere  entry  on  the  land  by  railroad,  with  the  consent 
of  the  owner,  and  excavation  of  small  quantity  of  earth,  was 
not  sufficient  to  warrant  specific  performance  at  suit  of  vendee. 
Wisconsin  &  M.  Ry.  Co.  v.  McKenna  (Mich.),  p.  119,  vol. 
38  (15  R  R  R). 

Where  deed  conveyed  land  in  consideration  of  the  building  of  a 
railroad,  "to  be  completed  by  Jan.  1,  1899,"*  the  quoted  clause 
imparted  nothing  more  than  a  covenant  to  complete  road  by 
date  specified,  a  breach  of  which  entitled  grantor  to  damages 
but  did  not  invalidate  the  deed.  Bain  v.  Parker  (Ark.),  p.  614, 
vol.  42  (19  R  R  R). 

Where  land  was  conveyed  "for  railroad  purposes  only,"  grantor 
could  not  obtain  cancellation  of  the  conveyance  on  the  ground 
that  it  was  understood  that  defendant  would  use  the  land 
in  connection  with  a  main  line  through  the  town  where  the 
land  was  situated,  but  had  only  built  a  branch  line.  Mobile, 
etc.,  R.  Co.  V.  Kamper  (Miss.),  p.  362,  vol.  43  (20  .R  R  R). 

Damages. 

Annoyance  and  disadvantage  from  construction  of  railroad  which 
would  influence  an  intending  purchaser,  erroneous  instruction. 
Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  p.  469,  vol.  40 
(17  R  R  R). 

Cost  of  constructing  old  roadbed  by  trespassing  corporation  not 
element  of  damages  in  action  to  recover  value  of  old  railroad's 
right  of  way.  Cochran  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p. 
502,  vol.  26  (3  R  R  R). 

Damage  to  stock  from  loss  by  fire  which  may  result  from  negli- 
gence pf  railroad  is  too  remote  to  be  considered,  where  it  is 
sought  to  condemn  right  of  way  through  stock  farm.  Hickey 
V.  Rio  Grande  Western  Ry.  Co.  (Utah),  p.  318,  vol.  43  (20 
R  R  R). 

Deed  released  company  from  such  damages  as  resulted  from  the 
construction  and  operation  of  its  railroad  upon  a  certain,  100- 
foot  strip,  and  not  from  such  as  resulted  from  works  elsewhere 
constructed  by  company,  although  done  for  the  general  benefit 
of  the  railroad.  Perrine  v.  Pennsylvania  R.  Co.  (N.  J.),  p.  450, 
vol.  40  (17  R  R  R). 

Elements  of  damages  in  action  to  recover  value  of  old  railroad 
right  of  way.  Cochran  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.), 
p.  502,  vol.  26  (3  R  R  R). 

Elements  of  recovery  for  injury  to  adjoining  property  from  con- 
struction and  operation  of  railroad.  Smith  v,  St.  Paul,  M.  & 
M.  Ry.  Co.  (Wash.),  p.  114,  vol.  40  (17  R  R  R). 

Evidence  as  to  inconveniences  caused  by  railroad  bridge  over 
highway,  error  in  admitting  not  cured  by  instructing  that 
plaintiff  could  not  recover  for  any  inconvenience  which  af- 
fected the  public  generally,  and  that  being  obliged  to  drive 
under  an  overhead  crossing  was  such  an  inconvenience.  Si- 
mons V.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  p.  469,  vol.  40  (17 
R  R  R). 

Evidence  tending  to  show  benefits  where  state  authorizes  the 
improvement  of  a  natural  drain  across  railroad  right  of  way. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Machler  (Ind.),  p.  388,  vol.  25 
(2  R  R  R). 
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Excavating:  through  and  obstructing  cross  streets  near  property, 
right  to  recover  for,  under  Wash.  Const.,  Art.  1,  §  16.  Smith 
V.  St.  Paul,  M.  &  M.  Ry.  Co.  (Wash.),  p.  114,  vol.  40  (17 
R  R  R). 

Inconveniences  caused  by  railroad  bridge  over  highway.  Simons 
V.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  p.  469,  vol.  40  (17 
R  R  R). 

Increased  risk  of  loss  from  fire  and  increased  damages  to  live 
stock  to  be  considered  only  so  far  as  it  affects  market  value  of 
land  not  taken,  where  it  is  sought  to  condemn  railroad  right 
of  way  through  stock  farm.  (Chicago  Southern  Ry.  Co.  r. 
Nolin  (III),  p.  331,  vol.  43  (20  R  R  R). 

In  proceedings  to  condemn  land  for  right  of  way,  defendant  was 
not  entitled  to  recover  damages,  caused  by  the  construction  of 
the  road,  sustained  by  property  other  than  that  directly  in- 
volved. Louisiana  Ry.  &  Nav.  Co.  v.  Xavier  Realty  (La.),  p. 
104,  vol.  40  (17  R  R  R). 

Instruction  as  to  how  to  determine  market  value  of  plaintiffs 
property  was  erroneous,  as  permitting  jury  to  award  damages 
on  mere  caprice.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co. 
(Iowa),  p.  469,  vol.  40  (17  R  R  R). 

Johnson  grass,  where  it  was  communicated  to  land  from  railroad 
right  of  way,  but  the  owner  permits  it  to  mature  thereon  he 
cannot  recover  from  railroad,  under  Tex.  Laws  1901,  p.  283, 
c.  117.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Burns  (Tex.),  p.  410, 
vol.  42  (19  R  R  R). 

Liability  for  injuries  to  adjacent  property  caused  by  timber  being 
carried  from  right  of  way  by  high  water.  Illinois  Cent.  R. 
Co.  V.  Moore  (Ky.),  p.  56,  vol.  37  (14  R  R  R). 

Market  value  of  land  condemned  for  railroad  right  of  way, 
elements  to  be  considered  in  determining.  Louisiana  Ry.  & 
Nav.  Co.  V.  Xavier  Realty  (La.),  p.  104,  vol.  40  (17  R  R  R).  . 

Market  value  of  railroad  right  of  way  for  other  uses  than  that 
to  which  it  is  applied.  Atlantic  Coast  Line  R.  Co.  v.  Postal 
Telegraph  Cable  Co.  (Ga.),  p.  643,  vol.  37  (14  R  R  R). 

Measure  of  damages  where  highway  is  constructed  over  right  of 
way.  Southern  Kansas  Ry.  Co.  v.'  Oklahoma  City  (Okla.), 
p.  244.  vol.  29   (6   R  R  R). 

Railroad  right  of  way  over  land  condemned  by  city  for  park 
purposes  an  additional  servitude  to  owner  of  naked  fee.  New- 
ton V.  Manufacturers'  Ry.  Co.  (C.  C.  A.),  p.  739,  vol.  28  (5 
R  R  R). 

Railroad  was  not  so  limited  in  use  of  strip  granted  that  it  could 
not  maintain  thereon  any  tracks  in  excess  of  a  single  or 
double  track  railroad,  without  being  held  to  have  placed  an 
additional  burden  on  the  fee,  entitling  owner  to  compensa- 
tion. Walker  v.  Illinois  Cent.  R.  Co.  (111.),  p.  439,  vol.  41  (18 
R  R  R). 

Right  of  action  for  damages,  accruing  to  a  land  owner  because 
of  the  construction  of  a  railroad  over  his  land  belongs  to  him 
personally,  and  his  grantee  takes  the  land  subject  to  the 
burden.  Kakeldy  v.  (Columbia  &  P.  S.  R.  Co.  (Wash.),  p.  480, 
vol.  40  (17  R  R  R). 

Right  to  compensation  where  construction  of  highway  over 
right  of  way.  Southern  Kansas  Ry.  Co.  v.  Oklahoma  City 
(Okla.).  p.  244,  vol.  29   (6  R  R  R). 

Spur  tracks  across  land  not  condemned  for  railroad  right  of  way, 
which  was  valuable  for  manufacturing  sites,  jury,  in  estimating 
damages  in  condemnation  proceeding  instituted  by  petitioning 
railroad,  were  required  to  consider  that  none  of  the  other 
railroads  were  cut  off  from  access  to  the  property.  Union  Ry. 
Co.  V.  Raine  (Tenn.),  p.  465,  vol.  40  (17  R  R  R). 

Tex.   Const,  art.   1,  §   17,  declaring  that  property  shall   not  be 
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taken  for  public  use  without  compensation,  etc.,  is  not  appli- 
cable to  state  property.    Texas  Cent.  R.  Co.  v.  Bowman  (Tex.), 
p.  182,  vol.  35  (12  R  R  R). 
Where,  at  the  time  one  purchased   land   it  was   occupied  by  a 
railroad  track,  the  facts  that  subsequent  to  the  purchase  the 
trains  became  heavier,  and  that  the  track  was  changed  from 
narrow   to   standard   Ruage,   did   not   entitle   him   to   damages. 
Kakeldy  v.  Columbia  &  P.  S.  R.  Co.   (Wash.),  p.  480,  vol  40 
(17  R  R  R). 
Where  right  of  way  had  been   abandoned,   owner   of  land   was 
only  entitled  to  recover  nominal  damages.     Hays  v.  Wilklns- 
burg  &  E.  P.  St.  Ry.  Co.  (Pa.),  p.  563,  vol.  30  (7  R  R  R). 
Dedication   and  implied  acceptance   of   highway   upon   which    rail- 
road was  constructed.     Snouffer  v.  Cedar  Rapids  &  M.  City  Ry. 
Co.  (Iowa),  p.  745,  vol.  28  (5  R  R  R);    Cedar  Rapids  &  M.  City 
Ry.    Co.   V.    City    of    Cedar    Rapids    (Iowa),   p.    745,    vol.    28    (5 
R  R  R). 
Duty  to  maintain  railing  where  right  of  way  over  path  has  been 
acquired  by  prescription.    Baldwin  v.  Boston  &  M.  R.  R.  (Mass.), 
p.  607,  vol.  25  (2  R  R  R), 
embankment,  ties  and  rails  placed  by  railroad  on  land  belonging 
to  it  and  passing  to  grantee  as  part  of  it.    Van  Husan  v.  Omaha 
Bridge  &  T.  Ry.  Co.  (Iowa),  p.  399,  vol.  28  (5  R  R  R). 

Eminent  Domain. 

Authority  of  municipality  to  condemn  so  much  of  railroad  right 
of  way  as  may  be  necessary  for  construction  of  extension  of 
a  street  over  such  right  of  way.     Town  of  Poulan  v.  Atlantic 
Coast  Line  R.  Co.  (Ga.),  p.  133,  vol.  40  (17  R  R  R). 
Burden  of  proving  necessity  of  condemning  land.     Louisiana  Ry. 
&  Nav.  Co.  V.  Xavier  Realty  (La.),  p.  104,  vol.  40  (17  R  R  R). 
Commencement  of  condemnation   proceedings  under  Iowa  stat- 
ute.    Minneapolis,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.  (Iowa), 
p.  637,  vol.  24  (1  R  R  R). 
Condemnation  of  railroad  right  of  way  for  street  crossing,  rail- 
road not  entitled  to  enjoin  on  the  ground  of  inconsistent  uses. 
Town  of  Poulan  v.  Atlantic  Coast  Line  R.  Co.   (Ga.),  p.  133, 
vol.  40  (17  R  R  R). 
Necessity,  plaintiff  was  not  deprived  by  ordinance  granting  right 
of  way  on  streets  of  power  to  condemn  land  privately  owned, 
because  of  want  of  necessity.     Louisiana   Ry.   &  Nav.   Co.  v, 
Xavier  Realty  (La.),  p.  104,  vol.  40  (17  R  R  R). 
Opening  street   across  railroad  right  of  way  as  an   exercise  of 
the  power  of  eminent  domain.     Georgia  R.  &  Banking  Co.  v. 
Mayor,  etc.,  of  Town  of  Union  Point  (Ga.),  p.  354,  vol.  36  (13 
R  R  R). 
Railroad  should  be  granted  time  to  condemn  where  judgment  of 
surrender  against  it  with  respect  to  land  granted  by  life  ten- 
ant.    Chicago,  P.   &  St.  L.   Ry.   Co.  v,  Vaughn   (111.),  p.   162, 
vol.  33  (10  R  R  R). 
Railroads  subject  to  same  rules   in  acquiring  title   to  land  and 
making   improvements    thereon    as    private    individuals,    under 
Virginia  statute.    Fulkerson  v.  Taylor  (Va.),  p.  184,  vol.  33  (10 
R  R  R). 
Right  to  acquire  tested  by  public  necessity  and  interest.     Hous- 
ton &  S.  Ry.  Co.  V.  Kansas  City,  S.  &  G.  Ry.  Co.  (La.),  p.  120, 
vol.  30  (7  R  R  R). 
Right   to  condemn   right  of  way   of   one  company  for  another. 
Seattle  &  M.  R.  Co.  v.  Bellingham  Bay  &  E.  R.  Co.  (Wash.), 
p.  160,  vol.  28  (5  R  R  R). 
Right  to  condemn  right  of  way  of  railroad   company  for  tele- 
graph lines.     Ft.  Worth  &.  R.  G.  Ry.  Co.  v.  Southwestern  Tele- 
graph &  Telephone  Co.  (Tex.),  p.  222,  vol.  29  (6  R  R  R). 
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Subsequent    condemnation    proceedings    aizrainst    jifrantor   by  an- 
other company.     Minneapolis,  etc.,  R.  Co.  v.  Chicago,  etc.,  R. 
Co.  (Iowa),  p.  637,  vol.  24  (1  R  R  R). 
Where   railroad,  in  the  condemnation  of  land  for  right  of  way 
fails   to    proceed   in    conformity   with    its    legal    power,   all  its 
acts  on  the  land  are  trespasses,  for  which  it  is  liable.     Illinois 
Cent.  R.  Co.  v.  Hoskins  (Miss.),  p.  469,  vol.  27  (4  R  R  R). 
Whether   strip    was    condemned,    question    for   jury.      Bassett  r. 
Pennsylvania  Co.  (Pa.),  p.  522,  vol.  25  (2  R  R  R). 
Equity  will  restrain  any  permanent  obstruction  of  a  right  of  way, 
whether  acquired  by  prescription  or  grant.     Rubenzer  v.   Phila- 
delphia, B.  &  W.  R.  Co.  (Del.),  p.  214,  vol.  35  (12  R  R  R). 
Estoppel  of  land  owner,  failure  to  object  to  survey  and  construc- 
tion of  railroad,  where  execution  on  judgment  is  stayed  in  order 
that  railroad  may  condemn  way,  so  that  the  only  effect  of  the 
judgment  is  to   compel   railroad   to  make   compensation   for  the 
property  taken  by  it.     Slaght  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
p.  139,  vol.  40  (17  R  R  R). 
Estoppel  to  recover  possession  of  land  by  implied  acquiescence  in 
construction  of  railroad.     Indiana  Ry.   Co.  v,  Morgan   (Ind.),  p. 
750,  vol.  36  (13  R  R  R). 

Evidence. 

Evidence  of  plaintiff's  title,  in  action  for  trespass.  Bassett  v. 
Pennsylvania  Co.   (Pa.),  p.  522,  vol.  25  (2  R  R  R). 

Instruction  authorizing  jury  to  consider  whether  witnesses  who 
are  engaged  in  farming  in  the  neighborhood  of  the  land  in 
question  have  a  better  opportunity  of  estimating  the  injury  to 
plaintiff's  farm  by  the  construction  of  the  railroad  than  men 
engaged  in  other  occupations  was  erroneous,  as  on  the  weight 
of  evidence.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa), 
p.  469,  vol.  40  (17  R  R  R). 

In  trespass  against  railroad  for  damages  to  plaintiff's  land, 
owing  to  the  destruction  of  plaintiff's  fences,  etc.,  it  was  error 
to  admit  evidence  of  liability  under  a  contract,  in  which  the 
railroad  agreed  to  replace  the  fences  in  t*me  to  protect  the 
crops.  St.  Louis,  etc.,  Ry.  Co.  v,  Gillihan  (Ark.),  p.  624,  vol. 
43  (20  R  R  R). 

Introduction  of  title  papers  by  defendant,  in  action  for  wrongful 

death,  was  not  necessary,  it  appearing  that  such  right  of  way 

had  been   inclosed  for  more  than   45  years.     Louisville    &  N. 

R.  Co.  V.  Redmon's  Adm'x  (Ky.),  p.  737,  vol.  41  (18  R  R  R). 

Federal   statute  providing  for  the  use  of  military  and  post  roads 

by   telegraph   companies   does   not  authorize   such   companies   to 

appropriate    private    lands    for    their   right   of    way.      Phillips   v. 

Postal  Tel.  Cable  Co.  (N.  Car.),  p.  147,  vol.  28  (5  R  R  R). 
Immaterial,  in  action  for   death  of  trespasser,   that  all  the   fences 

separating   defendant's   right   of   way   from   the   lands   of   others 

were  not  built  by  it.     Louisville  &  N.  R.  Co.  v,  Redmon's  Adm'x 

(Ky.),  p.  737,  vol.  41   (18  R  R  R). 
Increase   of  burden  where  right  of  way  over  foot-path   has   been 

acquired  by  prescription.     Baldwin  v,  Boston  &  M.  R.  R.  (Mass.), 

p.  607,  vol.  25  (2  R  R  R). 
Injunction   to  prevent   interference   with   railroad's  use,   joinder  of 

defendants.     Louisville  &  N.  R.  Co.  v.  Smith  (C.  C.  A.),  p.  716, 

vol.  36  (13  R  R  R). 
Injunction    to    prevent    interference    with    railroad's    use,    jurisdic- 
tional amount.     Louisville  &  N.   R.   Co.  v.  Smith   (C.  C.  A.),  p. 

716.  vol.  36   (13  R  R  R). 
Injunction   to   prevent  interference  with   railroad's   use,   sufficiency 

of  bill.     Louisville  &  N.  R.   Co.  v.  Smith   (C.  C.  A.),  p.  716,  vol. 

36  (13  R  R  R). 

Location. 

As    between    rival    railroad    companies    claiming    same    location. 
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priority  of  location  gives  superiority  of  right  to  use  of  land 
covered  by  location,  for  railroad  purposes.  Chesapeake  &  O. 
Ry.  Co.  V.  Deepwater  Ry.  Co.  (VV.  Va.),  p.  412,  vol.  42  (19 
R  R  R). 
Company  not  bound  to  locate  tracks  on  center  line  of  right  of 
way.    Ohio  River  R.  Co.  v.  Johnson  (W.  Va.),  p.  533,  vol.  24  (1 

Insufficiency  of  evidence  to  warrant  decree  for  plaintiff,  in  action 
to  have  deed  set  aside  on  the  ground  that  a  portion  of  granted 
way  was  deflected  from.     Dickson  v.  St.  Louis  &  K.   R.  Co. 
(Mo.),  p.  515,  vol.  25  (2  R  R  R). 
Land  granted  for  eating  house  for  public  accommodation  of  pas- 
sengers and  others  granted  for  a  public  purpose.     Abraham  v. 
Oreeon  &  C.  R.  Co.  (Ore.),  p.  Ill,  vol.  28  (5  R  R  R). 
Location  of  railroad  right  of  way  over  lands  of  the  state  does 
not  invest  the  railroad  with  the  right  to  condemn  other  lands 
covered  by  such  location.    Shamberg  v.  New  Jersey  Shore  Line 
R.  Co.   (N.  J.),  p.  854,  vol.  43   (20  R  R  R). 
Municipal  corporation  could  enforce  by  suit  contract  obligating 
railroad  to  locate  and  maintain  its  general  offices,  etc.,  in  the 
city.     City  of  Tyler  v.  St.  Louis  S.  W.  Ry.  Co.  (Tex.),  p.  625, 
vol.  42  (19  R  R  R). 
Necessity  of  approval  by  village  trustees  where  it  is  sought  to 
alter  route  of  railroad,  construction   of  laws  of  1892,  ch.   565. 
Erie  R.  Co.  V.  Steward  (N.  Y.),  p.  815,  vol.  24  (1  R  R  R). 
Question  as  to  boundary  line  properly  submitted  to  jury  in  action 
to   recover   value   of   old    railroad   right   of  way.      Cochran   v, 
Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p.  502,  vol.  26  (3  R  R  R). 
Right  to  deviate   from   route   prescribed  by   charter.     Collier  v. 

Union  Ry.  Co.  (Tenn.),  p.  426,  vol.  40  (17  R  R  R). 
Under  Tex.  Rev.  St.  1895.  art.  4367,  requiring  railroads  to  keep 
their  general  offices  at  some  place  named  in  the  charter,  etc., 
a  railroad  which  has  located  its  general  offices,  etc.,  in  a  city, 
and  contracted  for  a  valuable  consideration  to  keep  them  there, 
and   has   received   the   consideration,   cannot   by   amending   its 
charter  remove  its  offices,  etc.,  to  another  city.     City  of  Tyler 
v.  St.  Louis  S.  W.  Ry.  Co.  (Tex.),  p.  625,  vol.  42  (19  R  R  R). 
Material   from,  what  may  be  used  without   further  compensation. 
Hendler  v.  Lehigh  Valley  R.  Co.  (Pa.),  p.  40,  vol.  36  (13  R  R  R). 
Mine  owner  had  a  public  way  to  station  within  meaning  of  statute 
of  Iowa.     Morrison  v.  Thistle  Coal  Co.  (Iowa),  p.  462,  vol.  30  (7 
R  R  R). 
Minerals,  railroad  company  not  liable  under  Pa.  Act  May  8,  1876, 
prescribing  penalty  for   digging  minerals  from   the   land  of  an- 
other, on  account  of  taking  sand  from  land  over  which  it  has  a 
right  of  way.     Hendler  v.   Lehigh  Valley  R.   Co.    (Pa.),  p.  577, 
vol.  35  (12  R  R  R). 
Minerals,    what    are,    and    are    not.    within    provision    of    deed    re- 
serving all  coal  and  minerals.     Hendler  v.  Lehigh  Valley  R.  Co. 
(Pa.),  p.  40,  vol.  36  (13  R  R  R). 
Not  against  public  policy  to  decree  sale  of  portion  of  railroad  bed 
to  satisfy  prior  liens  on  land.     Flanary  v.  Kane   (Va.),  p.   172, 
vol.  33  (10  R  R  R). 
Notice  to   section  foreman   that  landowner   claimed   right  of  pas- 
sageway under  railroad  bridge  was  not  notice  to  company.     Chi- 
cago, B.  &  Q.  Co.  V.  Hammond  (111.),  p.  561,  vol.  35  (12  R  R  R). 
Objections  to  surveyor's  plat,  in  action  for  trespasses.     Bassett  v. 

Pennsylvania  Co.  (Pa.),  p.  522,  vol.  25  (2  R  R  R). 
One  who,  without  any  claim  of  right,  enters  upon  railroad  premises 
or  right  of  way  cannot  justify  his  possession  by  showing  that 
his  occupancy  docs  not  interfere  with  the  actual  operation  of  the 
railroad.  Kansas  &  C.  P.  Ry.  Co.  v.  Burns  (Kan.),  p.  132,  vol. 
38  (15  R  R  R). 
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Opening;  new  street  across  railroad  right  of  way,  authority  to  do 
so,  without  making  compensation,  not  included  in  power  of 
town  to  reouire  railroad  to  make  crossings.  Georgia  R.  & 
Banking  Co.  v.  Mayor,  etc.,  of  Town  of  Union  Point  (Ga.),  p. 
354.  vol.  36   (13  R   R  R). 

Plaintiff  not  estopped  from  claiming  right  to  possession,  either 
against  defendant  or  the  public,  where  grantee  had  failed  to 
erect  and  maintain  depot  at  certain  point,  according  to  condition 
of  grant.  Griswold  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 
(N.  Dak.),  p.  153,  vol.  33  (10  R  R  R). 

Presumption  of  landowner's  knowledge  of  and  consent  to  occupa- 
tion of  land  by  railroad.  Boyce  v.  Missouri  Pac.  R.  Co.  (Mo.), 
p.  496,  vol.  27  (4  R  R  R). 

Presumption  of  lost  grant  of  land  in  possession  of  railroad 
Boyce  v.  Missouri  Pac.  R.  Co.  (Mo.),  p.  496,  vol.  27  (4  R  R  R). 

Prior  agreement  could  not  be  looked  to  to  show  that  railroad  em- 
bankment was  not  conveyed  by  subsequent  deed.  Van  Husen 
V.  Omaha  Bridge  &  T.  Ry.  Co.  (Iowa),  p.  399,  vol.  28  (5  R  R  R). 

Recovery  of  possession  of  right  of  way  where  failure  to  carry  out 
agreement  to  build  depot.  Southern  California  Ry.  Co.  v.  Slau- 
son  (Cal.),  p.  231,  vol.  29  (6  R  R  R). 

Remedy  where  failure  to  build  depot  on  land  granted,  according 
to  contract.  Southern  California  Ry.  Co.  v,  Slauson  (Cal.),  p. 
231,  vol.  29  (6  R  R  R). 

Reverter  upon  failure  to  comply  with  terms  of  grant  requiring 
maintenance  of*  depot  at  certain  point.  Griswold  v.  Minneapob's, 
St.  P.  &  S.  S.  M.  Ry.  Clo.  (N.  Dak.),  p.  153,  vol.  33  (10  R  R  R). 

Right  of  grantor  to  dedicate  for  streets  land  across  railroad  right 
of  way.  State  v.  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  (La.), 
p.  190,  vol.  33  (10  R  R  R). 

Right  of  landowner  who  has  permitted  company  to  build  railroad 
upon  his  land  to  maintain  ejectment.  Buckwalter  v.  Atch'son, 
T.  &  S.  F.  Ry.  Co.  (Kan.),  p.  669,  vol.  24  (1  R  R  R). 

Right  of  Southern  Kansas  Railroad  Company  to  condemn  land  in 
Indian  Territory  for  turnouts  and  sidings.  Southern  Kansas 
Ry.  Co.  V.  Oklahoma  City  (Okla.),  p.  244,  vol.  29  (6  R  R  R). 

Right  of  state  to  authorize  improvement  of  natural  drain  across 
right  of  way.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Machler 
(Ind.),  p.  388,  vol.  25  (2  R  R  R). 

Sale  to  satisfy  judgment  against  vendor  where  railroad  acquired 
defective  title.  Fulkerson  v.  Taylor  (Va.),  p.  184,  vol.  33  (10 
R  R  R). 

School  lands  included  within  Texas  statute  providing  that  railroad 
shall  have  a  right  of  way  over  public  lands.  Texas  Cent.  Ry.  Co, 
V.  Bowman  (Tex.),  p.  182,  vol.  35  (12  R  R  R). 

State  alone  can  question  company's  right  to  hold  a  purchased 
road.  Rothchild  v.  Memphis  &  C  R.  Co.  (C.  C.  A.),  p.  397,  vol. 
25   (2  R  R  R). 

Street  extended  over  railroad  right  of  way  without  paying  com- 
pensation, right  to  injunction.  Town  of  Poulan  v.  Atlantic 
Coast  Line  R.  Co.  (Ga.),  p.  133,  vol.  40  (17  R  R  R). 

Tex.  Const.,  art.  7,  §  2,  does  not  prohibit  the  granting  to  railroads 
right  of  way  over  school  lands.  Texas  Cent.  Ry.  Co.  v.  Bowman 
(Tex.),  p.  182,  vol.  35  (12  R  R  R). 

Tex.  Const.,  art.  14,  §  3,  placing  certain  restrictions  on  the  power 
to  grant  lands  in  aid  of  railroad  construction,  is  not  applicable 
to  state  lands.  Texas  Cent.  Ry.  Co.  v.  Bowman  (Tex.),  p.  182, 
vol.  35  (12  R  R  R). 

The  fact  that  another  eating  house  or  hotel  is  near,  ample  to 
accommodate  passengers  and  employees,  does  not  render  the 
use  of  land  for  an  eating  house  repugnant  to  grant  for  public 
purposes.  Abraham  v.  Oregon  &  C.  R.  Co.  (Ore.),  p.  Ill,  vol. 
28  (5  R  R  R). 
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Title  Acquired. 

Deed  to  railroad  of  a  right  of  way  did  not  convey  fee  to  the 
strip,  but  only  right  to  use  it  perpetually  for  right  of  way 
purposes.  Walker  v,  Illinois  Cent.  R.  Co.  (111.),  p.  439,  vol.  41 
(18  R  R  R). 
Mere  easement  acquired  by  conveyance  of  right  of  way  for 
wooden  tramway  over  certain  land;  and  grantee's  successors 
were  not  authorized  to  construct  steam  railway.  Warren  & 
O.  V.  R.  Co.  V.  Garrison  (Ark.),  p.  41,  vol.  41  (18  R  R  R). 
Nature  of  easement.     Boyce  v.  Missouri  Pac.   R.  Co.   (Mo.),  p. 

496,  vol.  27  (4  R  R  R). 
No  rights  were  acquired  by  railroad  in  the  land  outside  of  em- 
bankment   of    roadbed,    under    permission    of    owner    to    build 
road.     Louisville  &  N.  R.  Co.  v.  Smith   (Ala.),  p.  597,  vol.  38 
(15  R  R  R). 
Operation  of  deed  conveying.    Wilson  v.  Muskegon,  G.  R.  &  I. 

R.  Co.  (Mich.),  p.  325,  vol.  30  (7  R  R  R). 
Rights   retained  by  grantor.     Cincinnati,    H.    &   D.    Ry.    Co.   v. 

Wachter  (Ohio),  p.  469,  vol.  34  (11  R  R  R). 
Rights  retained  by  grantor,  private  crossing.     Cincinnati,   H.  & 

D.  Ry.  Co.  V.  Wachter  (Ohio),  p.  469,  vol.  34  (11  R  R  R). 
Title    bond    as    sufficient    grant    under    law^s    of    W.    Va.      Ohio 

River  R.  Co.  v.  Johnson  (W.  Va.),  p.  533,  vol.  24  (1  R  R  R). 
Title  by  purchase  where  deed  is  taken  before  award  in  eminent 
domain  proceedings  is   made  and  paid.     Minneapolis,   etc.,   R. 
Co.  V.  Chicago,  etc.,  R.  Co.  (Iowa),  p.  637,  vol.  24  (1  R  R  R). 
Where   life   tenant   gave  railroad   a    quitclaim   deed,   it   took   no 
greater  interest  than  that   of  its  grantor.     Chicago,  P.   &  St. 
L.  Ry.  Co.  V.  Vaughn  (111.),  p.  162,  vol.  33  (10  R  R  R). 
Where  one  has  a  right  of  way,  acquired  by  prescription,  over  a 
railroad  right  of  way,  and  shows  that  the  company  threatens  to 
erect    a    permanent   structure    obstructing   it,    a    preliminary    in- 
junction will  be  granted  restraining  the  erection  of  the  structure. 
Bubenzer  v,  Philadelphia,  B.  &  W.  R.  Co.  (Del.),  p.  214,  vol.  35 
(12  R  R  R). 
Where  owner  of  land  subject  to  an  easement  for  tjie  construction 
of  a  wooden  tramway  stood  by  and  permitted  defendant  to  con- 
struct a  steam  railroad  thereon,   she  was  estopped  to  maintain 
ejectment  to  recover  the  land,  and  was  restricted  to  compensa- 
tion for  injuries  sustained.     Warren  &  O.  V.  R.  Co.  v.  Garrison 
(Ark.),  p.  41,  vol.  41  (18  R  R  R). 

ROLLING  STOCK. 

See  TAXATION. 

ROUTE. 

See  CARRIERS. 

RULES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  COLLISIONS; 
FELLOW  SERVANTS;  LICENSEES;  MASTER  AND 
SERVANT;  PERSONAL  INJURIES;  RAILROADS; 
TRIAL;   TICKETS  AND  FARES. 

Waiver  of  rules  intended  to  regulate  the  running  of  trains  in  switch 
yard.  St.  Louis  Nat.  Stock  Yards  v.  Godfrey  (111.),  p.  28,  vol.  30 
(7  R  R  R). 

RUNNING  POWERS. 

See  LEASES  AND  RUNNING  POWERS. 

SAFE  PLACE  TO  WORK. 

Sec   FELLOW  SERVANTS;    MASTER  AND   SERVANT. 
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SALARIES. 

See  OFFICERS. 

SALES. 

See  EMINENT  DOMAIN;  JUDICIAL  SALES;  RAILROADS; 
RECEIVERS. 

SAVING  LIFE. 

See  CONTRIBUTORY  NEGLIGENCE. 

SCALPERS. 

See  TICKETS  AND  FARES. 

SCALPING  TICKETS. 

See  CARRIERS  OF  PASSENGERS.' 

SCHEDULES  AND  TIME  TABLES. 

See  CARRIERS  OF  PASSENGERS;  TICKETS  AND  FARES. 

SCHOOL  LANDS. 

See  RIGHT  OF  WAY. 

SCOPE  OF  EMPLOYMENT. 

See  AGENCY;  ARREST;  CARRIERS;  CARRIERS  OF 
PASSENGERS:  EMPLOYERS*  LIABILITY  ACTS:  MAS- 
TER AND  SERVANT;  RAILROADS  IN  STREETS; 
TORTS;    TRESPASSERS. 

SELECTION  OF  CARRIER. 

See  CONNECTING  CARRIERS. 

SEPARABLE  CONTROVERSY. 

See  FEDERAL  JURISDICTION. 

SEPARATION  OF  WHITE  AND  COLORED  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS;  INTERSTATE  COM- 
MERCE. 

SERVANTS. 

See  CARRIERS  OF  PASSENGERS;  EMPLOYERS'  LIA- 
BILITY ACTS;  LEASES  AND  RUNNING  POWERS; 
MASTER  AND  SERVANT;    OFFICERS. 

SERVICE  OF  PROCESS. 

See  ACTIONS:  FOREIGN  CORPORATIONS;  GARNISH- 
MENT;   PERSONAL  INJURIES;    VENUE. 

Meaning  of  "passenfsfer  or  freijjrht  agent,"  under  Civ.  Code  Prac, 
§  51,  subsecs.  3,  4.  Louisville,  etc.,  R.  Co.  v.  Chestnut  &  Bro. 
(Ky.),  p.  252,  vol.  30  (7  R  R  R). 

Presumption  that  citation  was  sent  to  defendant  railway  com- 
pany's attorney  by  proper  officer  of  other  defendant  company. 
Texas  &  P.  Ry.  Co.  v.  McCarty  (Tex.),  p.  654,  vol.  26  (3  R  R  R). 

Where  foreifi:n  railroad  and  domestic  operate  roads  together. 
Buie  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Tex.),  p.  556,  vol.  25  (2 
R  R  R). 

SHIPPERS. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
LICENSEES. 

SHIPPER'S  EMPLOYEES. 

See  CARRIERS  OF  PASSENGERS. 
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SHIPPING  RECEIPTS. 

As  contracts.     Mears  v.  New  York,  etc.,  R.   Co.   (Conn.),  p.  668, 

vol.  26  (3  R  R  R). 
Presumption   as    to   condition   of    j^oods    from   recital    in    shipping 

receipt.    Mears  v.  New  York,  etc.,  R.  Co.  (Conn.),  p.  668,  vol.  26 

(3  R  R  R). 

SHIPS. 

See  RAILROADS. 

"SHIPSIDE." 

See  BILLS  OF  LADING. 

SIDE  TRACKS. 

See  CARRIERS  OF  GOODS;  CONTRACTS;  FIRES  SET 
BY  LOCOMOTIVES;  LICENSEES;  SPURS  AND  SIDE 
TRACKS. 

SIDINGS. 

See  SPURS  AND  SIDE  TRACKS. 

SIGNALS. 

See  ACCIDENTS  ON  TRACK;  ANIMALS;  CHILDREN; 
CROSSINGS;  FRIGHTENING  HORSES;  MASTER  AND 
SERVANT;  RAILROADS  IN  STREETS;  STOCK,  IN- 
JURIES  TO;    STREET   RAILWAYS;    TRESPASSERS. 

SIMILAR  ACCIDENTS. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
EVIDENCE;  FRIGHTENING  TEAMS;  MASTER  AND 
SERVANT;    NEGLIGENCE. 

SIMILAR  ACTS  OF  NEGLIGENCE. 

See  EVIDENCE;  MASTER  AND  SERVANT;  NEGLI- 
GENCE. 

SIZE  OF  FAMILY. 

See  MASTER  AND  SERVANT;  PERSONAL  INJURIES. 

SLEEPING  CAR  COMPANIES. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  INTER- 
STATE COMMERCE;    TAXATION. 

Care  required  of  company  to  watch  over  its  passengers  to  protect 
them  from  injury.  St.  Louis,  etc.,  Ry.  Co.  v.  Hatch  (Tenn.),  p. 
782.  vol.  43   (20  R  R  R). 

Provision  of  contract  between  sleeping  car  company  and  its  porter 
releasing  railroads  from  liability  for  injuries  to  such  porter,  was 
effective  as  to  any  occurrence  after  the  contract  was  executed, 
though  it  was  not  signed  until  seven  months  after  the  porter 
was  employed.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hamler  (111.), 
p.  252,  vol.  42  (19  R  R  R). 

Railroad  company  not  a  common  carrier  of  sleeping  cars  belonging 
to  another,  and  is,  therefore,  entitled  to  exempt  itself  from  lia- 
bility for  injuries  to  sleeping  car  company's  employees.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Hamler  (111.),  p.  252,  vol.  42  (19 
R  R  R). 

Sleeping  car  company,  sued  as  codefendant  with  railroad,  could 
not  complain  that  an  instruction  imposed  a  lower  degree  of 
care  on  railroad  than  the  law  would  exact.  St.  Louis,  etc.,  Ry. 
Co.  V.  Hatch  (Tenn.).  p.  782,  vol.  43  (20  R  R  R). 

Sleeping  car  porter  was  not  an  employee  of  the  railroad  company. 
Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Hamler  (111.),  p.  252,  vol.  42  (19 
R  R  R). 
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SLEEPING  CAR  COMPANIES— Continued. 

Validity  of  contract  between  sleepinjjr  car  porter  and  sleeping^  car 
company,  releasing  railroad  companies  from  liability  for  per- 
sonal injury  to  him  while  traveling  over  their  lines.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Hamler  (111.),  p.  252,  vol.  42  (19  R  R  R). 

Where  sleeping  car  porter  was  injured  by  blowing  up  of  locomo- 
tive, his  contract  with  sleeping  car  company  by  which  he  released 
the  railroad  from  liability  for  injuries,  was  a  complete  defense, 
without  regard  to  whether  railroad's  negligence  was  gross  or 
slight.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hamler  (111.),  p.  252,  vol. 
42  (19  R  R  R). 

SLEEPING  CAR  PORTERS. 

See  CARRIERS  OF  PASSENGERS;    MASTER  AND  SERV- 
ANT. 

SMALLPOX. 

See  PEST  HOUSES, 
SMOKE. 

See  DAMAGES;  EMINENT  DOMAIN;  INJURIES  TO 
PROPERTY;    NUISANCES;    RAILROADS   IN   STREETS. 

SOLDIERS. 

See  TICKETS  AND  FARES. 

SPARK  ARRESTERS. 

See  CARRIERS  OF  PASSENGERS;  EMINENT  DOMAIN; 
FIRES  SET  BY  LOCOMOTIVES. 

SPEED. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CROSSINGS;  EVIDENCE;  FIRES 
SET  BY  LOCOMOTIVES;  LICENSEES;  MASTER  AND 
SERVANT;  NEGLIGENCE;  ORDINANCES;  RAILROADS 
IN  STREETS;  STATIONS  AND  DEPOTS;  STOCK.  IN- 
JURIES TO;    STREET  RAILWAYS;    TRESPASSERS. 

SPURS  AND  SIDE  TRACKS. 

See  CARRIERS  OF  GOODS;  COMMON  CARRIERS;  NUI- 
SANCES. 

Arbitrary  charges  for  operating  private  side  tracks  not  authorized 

by  Wisconsin  statute.     Ohio  Coal  Co.  v.  Whitcomb  (C.  C.  A.), 

p.  274,  vol.  32  (9  R  R  R). 
Contract  to  build  spur  track  from  railroad's  main  line  to  private 

enterprise,   validity.     Butler  v,  Tifton,   T.   &  G.   Ry.   Co.    (Ga.), 

p.  .120,  vol.  41   (18  R  R  R). 
Duty  to  construct  branch  lines  to  accommodate  private  enterprises. 

Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  p.  724,  vol.  36  (13  R  R  R). 
Elements  of  damages  for  breach  of  contract  to  build  spur  track 

to  plaintiff's  mill.     Martin  v.  Seaboard  Air  Line  Ry.   (S.   Car.), 

p.  638,  vol.  37  (14  R  R  R). 
Evidence  that  railroad  had  previously  maintained  a  switch  at  place 

in    question   without    inconvenience    or   accident   was    admissible 

on  issue  of  reasonableness  of  order  of  corporation  commission 

requiring    establishment    of    private    switch.      North    Car.    Corp. 

Com.  V.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  p.  652,  vol.  42  (19 

R  R  R). 
Expediency  of  constructing  branch  lines,  whether  determination  of 

directors  subject  to  review  by  courts.     Ulmer  v.  Lime  Rock  R. 

Co.  (Me.),  p.  724.  vol.  36  (13  R  R  R). 
Expenses  incurred  by  plaintiff  in  making  his  building  suitable  for 

warehouse    was    sufficient    consideration    to    sustain    contract    by 

which  railroad  agreed  to  construct   side  track  to  such  building. 

Thomas  v.  South  Haven  &  E.  R.  Co.  (Mich.),  p.  88,  vol.  37  (14 

R  R  R). 


GENERAI,  INDEX  733 

SPURS  AND  SIDE  TRACKS— Continued. 

Fact  that  switch  would  increase  danger  of  operating  road  no  cause 
for  reversing  Judgment  of  circuit  court  affirming  action  of  cor- 
poration commission  requiring  establishment  of  private  switch. 
North  Car.  Corp.  Com.  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.), 
p.  652,  vol.  42  (19  R  R  R). 

Lrandowner  had  no  right  to  maintain  extension  of  tracks  over 
private  lands.  Schneider  v,  Knickerbocker  Ice  Co.  (Wis.),  p. 
880,  vol.  31  (8  R  R  R). 

Presumption  was  that  side  track  is  a  part  of  the  public  highway 
system  of  the  railroad  company,  and  a  public  highway,  within 
meaning  of  Neb.  Const.,  art.  11,  §  4.  Roby  v.  State  (Neb.),  p. 
851.  vol.  43   (20  R  R  R). 

Railroad  could  not  maintain  siding  against  objection  of  owner  of 
manufactory,  the  agreement  between  them,  so  far  as  right  of 
railroad  was  concerned,  being  a  license  revocable  at  option  of 
licensor  or  his  grantee.  Rodefer  v.  Pittsburg,  O.  V.  &  C.  R. 
Co.  (Ohio),  p.  815,  vol.  38  (15  R  R  R). 

Right  to  acquire  or  construct  branch  railroads  under  Virginia 
statute.  Zircle  v.  Southern  Ry.  Co.  (Va.),  p.  861,  vol.  32  (9 
R  R  R). 

Right  to  contract  to  build  spur  track  from  railroad's  main  line  to 
sawmill  or  other  private  enterprise  not  restricted  by  public  in- 
terests. Butler  V.  Tifton.  T.  &  G.  Ry.  Co.  (Ga.),  p.  120,  vol.  41 
(18  R  R  R). 

Use  of  side  track,  sufficiency  of  evidence  of.  Roby  v.  State  (Neb.), 
p.  851,  vol.  43  (20  R  R  R). 

Verbal  agreement  to  lay  sidetrack  to  plaintiff's  building  if  he  would 
remodel  it  and  move  it  to  a  certain  point  was  not  within  statute 
of  frauds  of  Michigan.  Thomas  v.  South  Haven  &  E.  R.  Co. 
(Mich.),  p.  88,  vol.  37  (14  R  R  R). 

Where  lumber  company  and  a  railroad  construct  a  spur  track  from 
the  former's  premises  to  the  latter's  line,  the  former  has  no 
right  to  authorize  use  of  spur  by  another  railroad.  Texarkana 
&  Ft.  S.  Ry.  Co.  V.  Texas  &  N.  O.  R.  Co.  (Tex.),  p.  631,  vol.  27  (4 
R  R  R). 

SPUR  TRACKS. 

See  BRANCH  RAILROADS;    CROSSINGS;    EMINENT  DO- 
MAIN;   RAILROADS  IN  STREETS;    ULTRA  VIRES. 

STAMPS. 

See  BILLS  OF  LADING. 

STATE  POWERS. 

See  INTERSTATE  COMMERCE. 

STATE  REGULATIONS. 

See   CARRIERS   OF   PASSENGERS;    INTERSTATE   COM- 
MERCE. 

STATION  AGENTS. 
See  CARRIERS. 
STATIONS  AND  DEPOTS. 

See  CARRIERS;  CARRIERS  OF  PASSENGERS;  CHIL- 
DREN; DEEDS;  EMINENT  DOMAIN;  EVIDENCE; 
FENCES;  LICENSEES;  NUISANCES;  PERSONAL  IN- 
JURIES; RAILROAD  COMMISSIONS;  RAILROADS: 
RIGHT  OF  WAY;  STOCK,  INJURIES  TO;  TRES- 
PASSERS. 
Company  not  entitled  to  have  private  alley  kept  open  for  use  of  the 

public  in   going  to  and   from   passenger   station,   because   of   its 

use  for  such  purpose  for  several  years.     West  v.  Louisville  &  N 

R.  Co.  (Ala.),  p.  852,  vol.  31  (8  R  R  R). 
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STATIONS  AND  DEPOTS— Continued. 
Contracts. 

Depot  constructed  upon  plaintiflTs  land  by  defendant,  for  joint 
use  of  both,  becoming:  inadequate,  plaintiff  may  cause  removal, 
as  per  aRrcement.  McCormick  v.  Louisiana  &  X.  \V.  R.  Co. 
(La.),  p.  861,  vol.  30  (7  R  R  R). 

Parol  evidence  was  admissible  to  show  that  the  real  consideration 
for  plaintiff's  deed  of  ripfht  of  way  was  the  agreement  of  de- 
fendant to  erect  and  maintain  a  station  on  adjoining:  tract 
St.  Louis  &  N.  A.  R.  Co.  v.  Crandall  (Ark.),  p.  837,  vol.  38  (15 
R  R  R). 

Railroad  company  was  not  liable  for  breach  of  covenant  to 
maintain  a  suitable  entrance  and  roadway  to  its  station 
grounds,  where  changes  were  made  by  subsequently  incor- 
porated village.  Lucas  v.  New  York,  N.  H.  &  H.  R.  R.  Co. 
(C.  C.  A.),  p.  85,  vol.  37  (14  R  R  R). 

Recovery  of  possession  of  right  of  way  where  failure  to  caro* 
out  agreement  to  build  depot.  Southern  California  Ry.  Co.  v. 
Slauson  (Cal.).  p.  231,  vol.  29  (6  R  R  R). 

Specific  performance  of  contract  to  erect  depot.  Murray  p. 
Northwestern  R.  Co.  (S.  Car.),  p.  411,  vol.  28  (5  R  R  R). 

There  was  a  valid  contract  for  the  location  of  a  station  on  land 
adjoining  plaintiff's  land,  and  he  was  entitled  to  damages  for 
abandonment  of  station  as  a  passenger  station.  St.  Louis  & 
N.  A.  R.  Co.  V.  Crandall  (Ark.),  p.  837,  vol.  38  (15  R  R  R). 

Contributory  Negligence. 

Of  person  injured  by  explosion  of  naptha  in  cars  which  were 
burning,  while  he  was  walking  near  railroad  yard,  was  a 
question  for  the  jury.  Smith  v.  Pittsburg,  etc.,  Ry.  Co.  (Pa.), 
p.  600,  vol.  37  (14  R  R  R). 

Passenger,  injured  by  fall  into  unguarded  cattle  guard,  while 
walking  from  train  to  depot,  was  not  guilty  of  contributory 
negligence  in  not  going  through  cars  intervening  between  his 
car  and  depot  platform.  Chesapeake  &  O.  Ry.  Co.  v.  Smiih 
(Va.),  p.  241,  vol.  38  (15  R  R  R). 

Damages. 

Abutters  injured  by  reason  of  obstruction  of  street  by  erection 
of  freight  depot  entitled  to  compensation  under  constitutional 
provisions   relating  to  eminent  domain.     Dennis   v.   Mobile  & 
M.  Ry.  Co.   (Ala.),  p.  831,  vol.  31   (8  R  R  R);    Mobile  &  M. 
Ry.  Co.  V.  Dennis  (Ala.),  p.  831,  vol.  31  (8  R  R  R). 
Measure  of  for  breach  of  condition  to  locate  station.     Louisville, 
etc.,  Ry.  Co.  v.  Whipps  (Ky.),  p.  744,  vol.  36  (13  R  R  R). 
Defendant's  right  to  bring  suit  for  expropriating  land  for  its  depot 
was  reserved.     McCormick  v.  Louisiana  &  N.  W.  R,  Co.   (La.), 
p.  861,  vol.  30  (7  R  R  R). 
Degree   of  care  required  in  constructing.     Lauterer  r.   Manhattan 

Ry.  Co.  (C.  C.  A.),  p.  295,  vol.  36  (13  R  R  R). 
Degree    of    care    required    in    maintaining    depots    and    platforms. 
Barker  v.  Ohio  River  R.  Co.  (W.  Va.),  p.  132,  vol.  27  (4  R  R  R). 

Duty  to  Keep  Open. 

Duty  to  keep  depot  open  for  accommodation  of  passengers. 
Draper  v.  Kvansville  &  T.  H.  R.  Co.  (Ind,),  p.  255,  vol.  41  (18 
R  R  R). 

Duty  to  keep  depot  open  for  accommodation  of  passengers,  com- 
plaint did  not  show  violation  of  Burn's  Ann.  St.  1901,  Draper 
V.  Evansville  &  T.  H.  R.  Co.  (Ind.),  p.  255,  vol.  41  (18  R  R  R). 

Waiting  rooms,  carrier  must  furnish  suitable  ones,  and  keep  them 
open  for  all  regular  trains  and  for  trains  which  stop  on  sig- 
nals. Chicago  &  A.  R.  Co.  v.  Walker  (111.),  p.  596,  vol.  41  (18 
R  R  R). 
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STATIONS  AND  DEPOTS— Continued. 

Effect  of  act  of  police  officer  in  changing  the  charge  in  action  for 

false  imprisonment  of  person  using  car  as  refuge  from  weather. 

Texas  &  P.  Ry.  Co.  v.  Parker  (Tex.),  p.  906,  vol.  26  (3  R  R  R); 

Texas  &  P.  Ry.  Co.  v.  Cope  (Tex.),  p.  906,  vol.  26  (3  R  R  R). 
Effect  of  plaintiff's  unlawful  act  in  action  for  false  imprisonment 

of  person  using  car  as   refuge  from  weather.     Texas  &  P.   Ry. 

Co.  V.  Parker  (Tex.),  p.  906,  vol.  26  (3  R  R  R);   Texas  &  P.  Ry. 

Co.  V.  Cope  (Tex.),  p.  906,  vol.  26  (3  R  R  R). 
Evidence  as  to  use  of  steps  at  depot  platform  admissible  to  show 

that  they  had  been  adopted  by  defendants.     Smoak  v.  Savannah, 

etc.,  R.  Co.  (S.  Car.),  p.  240,  vol.  30  (7  R  R  R). 
Evidence  that  place  where  injury  to  passenger  occurred  was  one 

which  had,  by  the  custom  of  the  carrier,  become  a  stopping  place 

for   receiving  and  discharging  passengers,  was   competent.     Bir- 
mingham Ry.,  Light  &  Power  Co.  v.  Enslen  (Ala.),  p.  127,  vol. 

40  (17  R  R  R). 
Existence  of  another,  and  proper,  means   of  exit  was  a  question 

for  jury.     Cotant  v.  Boone  Suburban  Ry.  Co.  (Iowa),  p.  320,  vol. 

36  (13  R  R  R). 
False  imprisonment  of  person  using  car  as  refuge  from  weajther. 

Texas  &  P.  Ry.  Co.  v.  Parker  CTex.),  p.  906,  vol.  26  (3  R  R  R); 

Texas  &  P.  Ry.  Co.  v.  Cope  (Tex.),  p.  906,  vol.  26  (3  R  R  R). 
False  imprisonment  of  person  using  car  as  refuge  from  weather, 

scope   of  employment.     Texas   &   P.   Ry.   Co.  v,   Parker    (Tex.), 

p.  906,  vol.  26  (3  R  R  R);    Texas  &  P.  Ry.  Co.  v.  Cope  (Tex.), 

p.  906,  vol.  26   (3   R  R  R). 

Heating. 

Duty  to  heat  depot.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
Ricketts  (Tex.),  p.  467,  vol.  28  (5  R  R  R). 

Liability  for  injury  to  female  passenger  carried  beyond  destina- 
tion  and   compelled   to   remain    in   cold    and   unlighted   depot. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Ricketts   (Tex.),  p.  467, 
vol.  28  (5  R  R  R). 
Liability  because   of  defective  exit   stile  constructed  on  adjoining 

property  by  third  person.     Cotant  v.   Boone   Suburban  Ry.   Co. 

(Iowa),  p.  320,  vol.  36  (13  R  R  R). 

Licensees. 

Distinction  between  liability  of  certain  classes  of  masters  for 
torts  of  their  servants  and  that  of  the  proprietor  of  a  railroad 
station,  as  to  persons  coming  on  premises  to  transact  some 
business  connected  with  its  general  business,  pointed  out. 
Bowen  v.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  269,  vol.  39  (16 
R  R  R). 

Liability  for  killing  of  boy  making  short  cut  to  circus  showing 
in  railroad  yards.  Clark  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
p.  755,  vol.  27  (4  R  R  R). 

Liability  of  company  for  assault  by  station  agent  on  licensee  in 
the  depot.  Missouri  Pac.  Ry.  Co.  v.  Divinney  (Kan.),  p.  207, 
vol.  28  (5  R  R  R). 

Person  doing  business  at  railroad  station  entitled  to  same  ac- 
commodation as  passenger.  Smoak  v.  Savannah,  etc.,  R.  Co. 
(S.  Car.),  p.  240,  vol.  30  (7  R  R  R). 

Railroad  owed  it  to  employees  of  express  company  to  furnish 
reasonably  safe  passageway  from  depot  to  train.  Harvey  v. 
Louisiana  Western  R.  Co.  (La.),  p.  573,  vol.  39  (16  R  R  R). 

Right  of  person  bitten  by  dog  to  be  in  railway  office.  Chicago 
&  A.  R.  Co.  V.  Kuckkuck  (III),  p.  91,  vol.  28  (5  R  R  R). 

Tracks  adjacent  to  station  not  public  places.  James  v.  Illinois 
Cent  R.  Co.  (111.),  p.  232,  vol.  27  (4  R  R  R). 

Lights. 

Duty  to  light  platform.  Duell  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.),  p.  594,  vol.  28  (5  R  R  R). 


736  GENERAL  INDEX 

■ 
STATIONS  AND  DEPOTS— Continued. 

Knowledge  of  train  dispatcher  that  passengers  arriving  on  special 
train  over  another  road  at  night,  intending  to  take  train  on  his 
road,  did  not  bind  his  company  to  light  its  depot  platform 
until  reasonable  time  prior  to  arrival  of  its  train.  Abbott  v. 
Oregon  R.  Co.  (Ore.),  p.  52,  vol.  39  (16  R  R  R). 

Liability  for  injury  to  licensee  caused  by  failure  to  light  plat- 
form in  freight  yard.  Hathaway  v.  New  York,  N.  H.  &  H.  R. 
Co.  (Mass.).  p.  478,  vol.  28  (5  R  R  R). 

Lighting  platform  before  arrival  of  train,  reasonable  time  for  a 
question  for  jury. '  Abbott  v.  Oregon  R.  Co.  (Ore.),  p.  52,  vol. 
39  (16  R  R  R). 

Lights  required  at  station,  character  of  dependent  on  character 
and  extent  of  business  transacted  there.  St.  Louis  &  S.  F. 
R.  Co.  V.  Marshall  (Kan.),  p.  398,  vol.  41  (18  R  R  R). 

Negligence  of  city  with  resoect  to  lights  at  stations  imputable 
to  railroad.  Owen  v.  Washington  &  C.  R.  Ry.  Co.  (Wash.), 
p.  667,  vol.  27   (4  R  R  R). 

Railroad  owed  express  company's  deliveryman  no  duty  to  light 
depot  or  grounds,  although  express  company  had  been  granted 
privilege  of  storing  packages  in  baggage  room.  Texas  Cent. 
R.  Co.  V.  Harbison  (Tex.),  p.  770,  vol,  39  (16  R  R  R). 

Sufficiency  of  evidence  to  show  negligence  in  failing  to  light 
platform.  Duell  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  p.  594^ 
vol.  28  (6  R  R  R). 

Local  Carriers. 

Exclusive  privileges  to  local  carriers.  Hedding  v.  Gallagher  (N^ 
H.),  p.  91,  vol.  35  (12  R  R  R). 

Right  of  company  to  exclude  hackman  from  station.  Donovan 
y.  Pennsylvania  Co.  (C.  C.  A.),  p.  229,  vol.  30  (7  R  R  R). 

Right  of  union  depot  company  organized  under  65  Ohio  Laws, 
p.  63,  to  grant  to  transfer  company  exclusive  privilege  to  use 
portion  of  depot  grounds  for  hack  stand,  and  that  of  soliciting 
thereon  patronage  of  incoming  passengers.  State  v.  Union 
Depot  Co.  (Ohio),  p.  614,  vol.  39  (16  R  R  R). 

Rule  of  union  depot  company  excluding  from  depot  ground  all 
local  carriers  except  a  transfer  company  to  which  it  has 
granted  exclusive  privileges  relating  to  the  patronage  of  in- 
coming passengers  may  be  enforced  so  long  as  such  transfer 
company  furnishes  reasonable  accommodations  at  reasonable 
rates.  State  v.  Union  Depot  Co.  (Ohio),  p.  614,  vol.  39  (16 
R  R  R). 

Location. 

Citizen  whose  interest  in  public  park  differs  only  in  degree  from 
that  of  other  residents  of  city,  not  entitled  to  enjoin  con- 
demnation of  it  for  railroad  station.  Manson  Zf.  South  Bound 
R.  Co.  (S.  Car.),  p.  338,  vol.  28  (5  R  R  R). 

In  selecting  location  for  depot,  regard  is  to  be  had  as  to  the 
ability  of  the  railroad,  in  view  of  its  entire  business,  to  es- 
tablish and  maintain  the  depot,  and  not  to  the  situation  at 
some  special  locality.  Morgan's  La.  &  T.  R.  &  S.  S.  (Jo.  v. 
R.  Com.  of  Louisiana  (La.),  p.  122,  vol.  29  (6  R  R  R). 

Invalid  contract  restricting  location  of  stations.  Beasley  v. 
Texas  &  P.  Ry.  Co.  (C.  C.  A.),  p.  463,  vol.  29  (6  R  R  R). 

Public  policy  precludes  decree  for  specific  performance  of  con- 
tract not  to  build  station  at  certain  point.  Beasley  v.  Texas  & 
Pacific  Railway  Company  (U.  S.),  p.  846,  vol.  34  (11  R  R  R). 

Recovery  of  property  conveyed  to  company  under  illegal  con- 
tract restricting  location  of  stations.  Beasley  v.  Texas  &  P. 
Ry.  Co.  (C.  C.  A.),  p.  643,  vol.  29  (6  R  R  R). 

Right  of  railroad  to  contract  for  location  and  maintenance  of 
stations  may  be  restricted  by  fact  that  the  public  has  an  in- 
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terest  in  the  times  and  places  for  stoppag^e  of  trains.  Butler 
V,  Tifton.  T.  &  G.  Ry.  Co.  (Ga.),  p.  120,  vol.  41  (18  R  R  R). 

Unconstitutional  statute  imposing  upon  railroad  burden  of  prov- 
ing proposed  station  unnecessary.  Minneapolis,  etc.,  R.  Co.  v. 
State  (U.  S.),  p.  639,  vol.  33  (10  R  R  R). 

Where  railroad  contracted  with  landowner  to  erect  station  at 
point  without  corporate  limits,  the  fact  that  it  was  thereafter 
required  by  law  to  erect  a  station  within  corporate  limits  did 
not  relieve  it  from  liability  to  the  land  owner  for  moving 
the  station.  St.  Louis  &  N.  A.  R.  Co.  v.  Crandall  (Ark.),  p. 
837,  vol.  38  (15  R  R  R). 

Name. 

Town  cannot  maintain  a  suit  against  a  railroad  for  giving  its 
name  to  a  station  near  it.  Gulf  &  S.  I.  R.  Co.  v.  Town  of 
Seminary  (Miss.),  p.  122,  vol.  28  (5  R  R  R). 

Negligence  of  carrier  a  question  for  jury  where  passenger  came  to 
depot  at  night  with  a  ticket,  and  was  admitted  to  the  room  by 
village  marshal,  who  unlocked  the  door,  and  was  injured  by 
falling  through  a  hole  in  waiting  room,  which  had  been  there  for 
a  long  time.  Chicago  &  A.  R.  Co.  v.  Walker  (111.),  p.  596, 
vol.  41   (18  R  R  R). 

Passenger  could  not  complain  of  use  of  force  by  provoked  em- 
ployee enforcing  regulation  against  sleeping  in  depot.  Central 
of  Georgia  R.  Co.  v.  Motes  (Ga.),  p.  161,  vol.  30  (7  R  R  R). 

Passenger  finding  depot  locked  is  not  a  trespasser  in  entering  it 
when  it  is  opened  and  lighted  by  one  not  an  agent'  of  the  car- 
rier. Chicago  &  A.  R.  Co.  v.  Walker  (111.),  p.  596,  vol.  41  (18 
•     R  R  R). 

Personal  Injuries. 

Duty  of  railroad  to  keep  station  warehouse,  practically  aban- 
doned, and  its  approaches  in  safe  condition  for  use  of  person, 
who  goes  there  without  permission  at  instance  of  third  person 
to  look  after  some  private  property.  Chattanooga  Southern 
R.  Co.  V.  Wheeler  (Ga.),  p.  561,  vol.  42  (19  R  R  R). 

Duty  to  keep  depot  prenfises  in  safe  condition  for  persons  hav- 
ing business  at  station.  Mayne  v,  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Okla.),  p.  61,  vol.  29  (6  R  R  R). 

Knowledge  of  company  of  dangerous  custom  of  throwing  mail 
bags  from  train.  Carver  v.  Minneapolis,  etc.,  R.  Co.  (Iowa), 
p.  70,  vol.  30  (7  R  R  R). 

Liability  for  injury  to  persons  falling  over  stump  in  platform 
while  trying  to  catch  car.  Lucas  v.  St,  Louis  &  S.  Ry.  Co, 
(Mo.),  p.  834,  vol.  30  (7  R  R  R). 

Liability  of  company  for  death  of  deceased  caused  by  mail  bag 
thrown  from  train.  Carver  v.  Minneapolis,  etc.,  R.  Co.  (Iowa), 
p.  70,  vol.  30  (7  R  R  R). 

Mail  carrier  injured  by  mail  bag  thrown  from  train  did  not  as- 
sume risk  of  such  accident  merely  for  the  reason  that  he  had 
knowledge  of  the  dangerous  custom.  Carver  v.  Minneapolis, 
etc.,-  R.  Co.  (Iowa),  p.  70,  vol.  30  (7  R  R  R). 

Malicious  killing  by  station  agent  of  person  at  depot  to  transact 
business  relating  to  freight  or  express  matter,  railroad  not  lia- 
ble because  act  was  not  committed  within  scope  of  employ- 
ment. Bowen  v.  Illinois  Cent.  R.  Co.  (C.  C.  A.),  p.  269,  vol. 
39  (16  R  R  R). 

Not  negligence  for  station  to  be  so  arranged  that  passengers 
are  obliged  to  cross  tracks  in  order  to  reach  their  train. 
Dieckmann  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  736,  vol. 
42  (19  R  R  R). 

One  assuming  risk  incident  to  throwing  mail  bags  on  train  does 
not    thereby    assume    risk    of    mail    bags    being    thrown    from 
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train.  Carver  v.  Minneapolis,  etc.,  R.  Co.  (Iowa),  p.  70.  vol. 
30  (7  R  R  R). 

Person  on  platform  injured  by  mail  bag  thrown  from  train,  did 
not  assume  risk  merely  because  he  has  knowledge  of  danger- 
ous custom.  Carver  v.  Minneapolis,  etc.,  R.  Co.  (Iowa);  p.  70. 
vol.  30  (7  R  R  .R). 

Same  liability  for  injury  either  to  bystander  or  passenger  re- 
sulting from  mail  bag  thrown  from  train.  .  Carver  v.  Minne- 
apolis, etc.,  R.  Co.  (Iowa),  p.  70,  vol.  30  (7  R  R  R). 

Train  approaching  depot  in  large  municipality  should  moderate 
speed.  Harvey  v.  Louisiana  Western  R,  Co.  (La.),  p.  573,  vol. 
39  (16  R  R  R). 

Whether  or  not  rate  of  speed  was  usual  on  night  of  accident  to 
express  messenger,  the  extent  of  obstruction  of  passageway,  the 
place  of  accident  at  depot,  the  light  at  depot,  whether  suffi- 
cient or  not,  were  questions  bearing  upon  the  issues.  Harvey 
V.  Louisiana  Western  R.  Co.  (La.),  p.  573,  vol.  39  (16  R  R  R). 

Platforms. 

Care  due  person  impliedly  invited  upon  platform.  Fremont,  etc.. 
R.  Co.  ZK  Hagblad  (Neb.),  p.  226,  vol.  38  (15  R  R  R). 

Degree  of  care  required  in  providing  safe  platform  for  ingress 
and  egress  to  and  from  its  stations.  McCormick  v.  Detroit, 
G.  H.  &  M.  Ry.  Co.  (Mich.),  p.  516.  vol.  40  (17  R  R  R). 

Notice    to    railroad   of   condition    of    platform    steps.      Smoak   r. 
Savannah,  etc..  R.  Co.  (S.  Car.),  p.  240,  vol.  30  (7  R  R  R). 
Railroad  could  not  be  forced  to  comply  with  Kirby's  Djg.,  §  6709. 

providing   for   stoppage   of   trains    within   corporate   limits,   until 

town  authorities   had   acted   pursuant   thereto.     St.    Louis   &   N. 

A.  R.  Co.  V.  Crandall   (Ark.),  p.  837,  vol.  38  (15  R  R  R). 
Regulation  against  passenger  sleeping  in  depot  not,  in  legal  sense, 

unreasonable.    Central  of  Georgia  Ry.  Co.  v.  Motes  (Ga.),  p.  161, 

vol.  .30  (7  R  R  R).  • 
Remedies  where  obstruction  of  street  near  property  by  erection  of 

freight  depot.     Dennis  v.   Mobile  &   M.   Ry.   Co.   (Ala.),   p.   831, 

vol.  31    (8   R  R  R);   Mobile   &  M.  ,Ry.   Co.  v.  Dennis   (Ala.),  p. 

831,  vol.  31  (8  R  R  R). 
Right  to  prevent  obstruction  of  entrance  to  station  by  injunction. 

Donovan    v.    Pennsylvania    Co.    (C.    C.    A.),    p.    229,    vol.    30    (7 

R  R  R). 
Station  for  passengers   only  could  not  be  regarded  as   erected  in 

obedience  to  Kirby's  Dig.,  §  6709.     St.  Louis  &  N.  A.  R.  Co.  z\ 

Crandall  (Ark.),  p.  837,  vol.  38  (15  R  R  R). 
Sufficiency   of  evidence  of  negligence  on  the  part   of  company  in 

furnishing  place  to  alight.     Duell  v.   Chicago  &  N.  W.   Ry.   Co. 

(Wis.),  p.  594.  vol.  28  (5  R  R  R). 
There  were  no  circumstances  requiring  carrier  to  furnish   passen- 
ger escort  from  station  across  tracks  to -his  train.     Dieckmann  v. 

Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p.  736,  vol.  42  (19  R  R  R). 

STATUTE  OF  FRAUDS. 

See  RIGHT  OF  WAY;  SPURS  AND  SIDE  TRACKS. 

STATUTE  OF  LIMITATIONS. 

See  EASEMENTS;  EMINENT  DOM.MN;  PERSONAL  IN- 
JURIES. 

STATUTES. 

Sec  CARRIERS;  CARRIERS  OF  PASSENGERS;  COL- 
LISIONS; CONSTITUTIONAL  LAW;  CONTRIBUTORY 
NEGLIGENCE;  CROSSINGS;  DEATH  BY  WRONGFUL 
ACT;  EMINENT  DOMAIN;  EMPLOYERS'  LIABILITY 
ACTS;    EXPRESS'  COMPANIES;   FELLOW   SERVANTS; 
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FIRES  SET  BY  LOCOMOTIVES;  FOREIGN  LAWS;  IN- 
TERSTATE COMMERCE;  LOCAL  ASSESSMENTS;  MAS- 
TER AND  SERVANT  ;  MONOPOLIES  ;  NEGLIGENCE  ; 
PERSONAL  INJURIES;  STATIONS  AND  DEPOTS; 
.STOCK,  INJURIES  TO  ;  STREET  RAILWAYS  ;  TAXA- 
TIONS; TRESPASSERS. 

Application. 

Act  providing  for  formation  of  street  railways — applicability  to 
corporation  of  like  character  already  organized  and  in  opera- 
tion. City  of  Detroit  v.  Detroit  Citizens'  Street  Ry.  Co.  (U. 
S.),  p.  851,  vol.  25  (2  R  R  R). 

Constitutional  Law. 

Constitutionality  of  Tex.  statute  authorizing  railroad  company  to 

take  possession  of  land  before  payment  of.  damages  awarded. 

Davidson  v.  Texas  &  N.  O,  R.  Co.  (Tex.),  p.  660,  vol.  25  (2  R 

R  R). 
Statute  forbidding  railroads  to  charge  for  transportation  for  any 

specific    distance   greater    sum    than   they   charge   for   carriapje 

over  greater  distance  is  within  legislative  discretion,  and  valid. 

Chicago,  B.  &  Q.   Ry.  Co.  v.  Anderson  (Neb.),  p.  333,  vol.  42 

(19  R  R  R). 
The  title:    ''An  act  to  fix  a  maximum  standard  of  freight  charges 

on  railroads,  and  to  prevent  unjust  discrimination  therein,  or 

secret  rebates  or  drawbacks  therefor"  (Neb.  Comp.  St.  1903,  c. 

72,  art.  5),  contains  only  one  subject.    Chicagno,  B.  &  Q.  Ry.  Co. 

V.  Anderson  (Neb.),  p.  333,  vol.  42  (19  R  R  K). 
Construction  of.     McFarland  v.  Missouri,  K.  &  T.  Ry.  Co.  (St.  L.), 

p.  656,  vol.  25  (2  R  R  R). 
Extraterritorial  effect  of  nonexistence  of  law  giving  right  of  action 
for  wrong.     Baltimore  &  O.  S.  W.   Ry.   Co.  v.  Read   (Ind.),  p. 
406,  vol.  24  (1  R  R  R).. 
Re-enactment  of  law  which  has  been  construed    whether  construc- 
tion adopted.     Camp.  v.  Wabash  R.  Co.  (Mo.),  p.  746,  vol.  25  (2 
R  R  R). 
Statute  of  Neb.  creating  liability  for  any  injury  to  passenger.    Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Hambel  (Neb.),  p.  167,  vol.  25  (2  R 
R  R). 
When  maxim  "expressio  unius  est  exclusio  alterius,"  is  applicable. 
McFarland  v.  Missouri,  K.  &  T.  Ry.  Co.  (St.  L.),  p.  656,  vol.  25 
(2  R   R  R). 

STEALING  RIDES. 

See  CONSTITUTIONAL  LAW;  TRESPASSERS. 

STEAM. 

See  FRIGHTENING  HORSES. 

STEAMBOATS. 

See  RAILROADS. 

STOCK  AND  STOCKHOLDERS. 

See  EMINENT  DOMAIN;  RAILROADS;  STREET  RAIL- 
WAYS; TAXATION;  WAREHOUSEMEN. 

Duty  of  company  to  notify  holders  of  their  option  to  exchange 
certificates  of  indebtedness  for  stock.  Johnson  v.  Richmond,  F. 
&  P.  R.  Co.  (Va.),  p.  498,  vol.  29  (6  R  R  R). 

Right  of  company  to  vote  stock  pledged  as  collateral.  Pennsyl- 
vania R.  Co.  V.  Pennsylvania  Co.  (Ga.),  p.  607,  vol.  30  (7  R  R  R). 

Shareholder  not  bound  to  attend  meeting  at  which  merger  was  ar- 
ranged under  statute  of  New  Hampshire,  providing  for  merger 
and  exchange  of  new  stock  for  old.  Douglass  v.  CJoncord  &  M. 
R.  R.  (N.  H.),  p.  442,  vol.  30  (7  R  R  R). 
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Stockholder's  right  had  not  been  lost  by  laches  where  merger  un- 
der N.  H.  Laws  of  1899,  p.  35,  ch.  5,  §  1,  providing  for  merger 
and  exchange  of  new  stock  for  old.  Douglass  v.  Concord  &  M. 
R.  R.  (N.  H.),  p.  442,  vol.  30  (7  R  R  R). 

Sufficiency  of  evidence  of  refusal  to  accept  new  stock  under  statute 
of  New  Hampshire  providing  for  merger  and  exchange  of  new 
stock  for  old.  Douglass  v.  Concord  &  M.  R.  R.  (N.  H.),  p.  442, 
vol.  30  (7  R  R  R). 

STOCK,  INJURIES  TO. 

See  ANIMALS;  CARRIERS  OF  LIVE  STOCK;  CATTLE 
GUARDS;  CROSSINGS;  EVIDENCE;  FENCES;  FRIGHT- 
ENING TEAMS;  NUISANCES;  STREET  RAILWAYS; 
TRIAL. 

Action  under  Georgia  statute  should  be  brought  in  county  where 
principal  office  of  railroad  company  is  located.  Southern  Ry.  Co. 
V.  Brock  (Ga.),  p.  771,  vol.  27  (4  R  R  R). 

Application  of  Texas  statute  creating  absolute  liability  where  stock 
is  not  killed  by  train  but  because  of  condition  of  road  bed- 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Tamborello  (Tex.),  p.  509,  vol. 
25  (2  R  R  R). 

Averment  that  a  passenger  train  was  running  at  a  rate  of  about 
sixty  miles  an  hour  is  not  per  se  an  allegation  of  negligence. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Wheeler  (Kan.),  p.  145,  vol.  41 
(18  R  R  R). 

Burden  of  Proof. 

Burden  of  proving  negligence  where  stock  is  killed  near  cross- 
ing. Kansas  City,  M.  &  B.  R.  Co.  v.  Henson  (Ala.),  p.  674,  vol. 
24  (1  R  R  R). 

Burden  of  proving  reckless  or  wanton  misconduct  of  trainmen. 
Russell  V.  Maine  Cent.  R.  Co.  (Me.),  p.  308,  vol.  43  (20  R  R  R>. 

Burden  of  proving  value  of  animal  kilfed,  plaintiff  not  relieved  of 
under  Kirby's  Dig.,  §  6137.  Prescott  &  N.  W.  Ry.  Co.  v. 
Brown  (Ark.),  p.  132,  vol.  39  (16  R  R  R).    , 

Burden  on  plaintiff  to  show  that  hog  was  killed  through  negli- 
gence of  street  railway.  Little  Rock  Ry.  &  Elec.  Co. -z'.  New- 
man (.A.rk.),  p.  631,  vol.  43  (20  R  R  R). 

Under  the  facts,  N.  Car.  Code,  §  2326,  providing  that  when  live 
stock  shall  be  injured  by  the  engines  or  cars  running  on  any 
railroad  it  sh^ll  be  prima  facie  evidence  of  negligence  on  the 
part  of  the  company  in  a  action  for  damages  brought  within 
six  months  after  the  cause  of  action  occurs,  had  no  application, 
and,  hence  the  burden  of  the  issue  as  to  negligence  was  on 
plaintiff,  it  appearing  that  they  were  not  struck  by  an  engine 
or  car,  but  were  injured  by  reason  of  running  into  a  trestle 
when  a  considerable  distance  ahead  of  an  approaching,  train, 
and  that  the  engineer  had  reason  to  suppose  they  would  leave 
the  track  before  they  reached  the  trestle.  Ramsbottom  v.  At- 
lantic Coast  Line  R.  Co.  (N.  Car.),  p.  776,  vol.  40  (17  R  R  R). 
Care  due  from  trainmen   to  stock  unlawfully  at  large.     Russell  v. 

Maine  Cent.  R.  Co.  (Me.),  p.  308,  vol.  43  (20  R  R  R). 
Care    required   of   motorman   after   seeing  hog's   peril,   certain   in- 
struction was  properly  refused.     Little  Rock  Ry.  &  Elec.  Co.  v. 

Newman  (Ark.),  p.  631,  vol.  43  (20  R  R  R). 
Care  required  of  trainmen.     Airkainen  v.  Houghton  County  St.  Ry, 

Co.  (Mich.),  p.  178,  vol.  37   (14  R  R  R) ;  Atlantic  Coast  Line  R, 

Co.  V.  Waycross  Electric  L.  &  P.  Co.   (Ga.),  p.  208,  vol.  40  (17 

R  R  R). 
Care    required    of    trainmen    to    avoid    injuring    trespassing    stock. 

Borneman  v.  Chicago,  St.  P.  M.  &  O.  Ry.  Co.  (S.  Dak.),  p.  464, 

vol.  39   (16  R  R  R). 
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Cattle  Guards. 

Defective  cattle  guard  proximate  cause  of  killing  stock  where 
they  had  passed  over  other  cattle  guards.  Sappington  v.  Chi- 
cago &  A.  Ry.  Co.  (Mo.),  p.  862,  vol.  26  (3  R  R  R). 

It  was  not  railroad's  duty  to  erect  them  at  place  in  pasture  where 
it  had,  for  the  convenience  of  its  owner,  constructed  crossing 
for  the  passage  of  cattle  over  railroad.  Gulf  &  S.  I.  R.  Co.  v. 
Ellis  (Miss.),  p.  817,  vol.  39  (16  R  R  R). 

Penalty  the  only  remedy  for  violation  of  Kirby's  Dig.,  §§  6644, 
6645,  requiring  railroads  to  construct.  St.  Louis,  M.  &  S.  E. 
Ry.  Co.  V.  Busick  (Ark.),  p.  1,  vol.  41  (18  R  R  R). 

Right  of  action  for  injuries  from  absence  of  or  defects  in  a  crea- 
ture of  statute  law.  St.  Louis,  M.  &  S.  E.  Ry.  Co.  v.  Busick 
(Ark.),  p.  1,  vol.  41  (18  R  R  R). 

Sufficiency  of  evidence  to  show  that  horse  was  killed  within  right 
of  way  by  reason  of  defendant's  negligence  in  failing  to  main- 
tain proper  cattle  guard.  Herrell  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wis.  ),  p.  337,  vol.  27  (4  R  R  R). 

Sufficiency  of  to  constitute  compliance  with  statute.  Johnson  v. 
Detroit  &  M.  Ry.  Co.  (Mich.),  p.  828,  vol.  39  (16  R  R  R). 

Sufficiency  of  under  Mississippi  statute.  Yazoo  &  M.  V.  R.  Co. 
V.  Harrington  (Miss.),  p.  452,  vol.  37  (14  R  R  R). 

Under  Kirby's  Dig.,  §  6644,  requiring  their  construction,  the  fact 

.  that  a  stock  guard  does  not  prevent  stock  from  passing  over  it 

does  not  conclusively  show  that  it  is  unsafe  or  defective.     St 

Louis.  M.  &  S.  E.  Ry.  Co.  v.  Busick  (Ark.),  p.  1,  vol.  41  (18 

R  R  R). 

Where   tracks    pass   through   enclosed   lands,   Mississippi   statute 

requiring  railroad  to  construct  a  valid  exercise  of  police  power. 

Yazoo  &  M.  V.  R.  Co.  v,  Harrington  (Miss.),  p.  452,  vol.  37 

(14  R  R  R). 

Complaint  alleging  that  one  of  defendant's  servants  in  charge  of 

locomotive,    so  negligently   operated   it  that   it   struck  plaintiflPs 

cows,  was  sufficient  in  its  allegations  of  negligence.    Western  Ry. 

of  Alabama  v.  Stone  (Ala.),  p.  835,  vol.  42  (19  R  R  R). 
Complaint  need  not  allege  name  of  employee  who  was  in  control 

of  locomotive  which  struck  the  cattle.     Western  Ry.  of  Alabama 

V.  Stone  (Ala.),  p.  835,  vol.  42  (19  R  R  R). 
Complaint   was  sufficiently  definite   in   its  allegations  of  time  and 

place   of  injury.     Western   Ry.  of  Alabama  v.  Stone   (Ala.),   p. 

835,  vol.  42   (19  R  R  R). 

Contributory  Negligence. 

Allowing  hog  to  run  at  large.     Little  Rock  Ry.  &  Elec.  Co.  v, 

Newman  (Ark.),  p.  631,  vol.  43  (20  R  R  R). 
Allowing  animals  to  unlawfully  run  at  large,  plea  was  demurrable. 

Southern  Ry.  Co.  v.  Hoge  (Ala.),  p.  792,  vol.  40  (17  R  R  R). 
Custom  of  riding  mule  along  track  at  point  where  it  was  killed. 

Prescott  &  N.  W.  Ry.  Co.  v.  Brown  (Ark.),  p.  132,  vol.  39  (16 

R  R  R). 
Error  in  withdrawing  question  of  cattle  driver's  negligence  from 

jury.     Brunick  v.   Ann  Arbor   R.   Co.   (Mich.),  p.   591,  vol.  29 

(6  R  R  R). 
Fact   that   the  horse  killed  by  reason  of  defective   cattle  guard 

was  trespassing  on  right  of  way  no  defense.     Herrell  v.  Oii- 

cago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  p.  337,  vol.  27  (4  R  R  R).  ' 
Failure  of  owner  of  the  horse^  a  week  prior  to  the  accident,  to 

close  track  gate  could  not  aflrect  his  right  to  recover.    Atkinson 

V.  Chicago,  etc.,  Ry.  Co.  (Wis.),  p.  423,  vol.  32  (9  R  R  R). 
Insufficiency  of  evidence.     Ensley  v.  Detroit  United  Ry.  (Mich.), 

p.  452,  vol.  31  (8  R  R  R). 
Insufficiency    of    inclosure,    permitting  animals    to    run   at   large. 

Houston  &  T.  C.  Ry.  Co.  v.  Hollingsworth  (Tex.),  p.  905,  vol. 

25  (2  R  R  R). 
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Leaving  gate   open.     Herrell  v.   Chicago,   M.  &  St.   P.   Ry,   Co. 

(Wis.),  p.  337,  vol.  27  (4  R  R  R). 
Leaving  team  near  track  that  was  used  to  standing  unattended 

and  untied.     O'Leary  v.  Chicago  R.  I  &  P.  Ry.  Co.  (Iowa),  p. 

141,  vol.  39  (16  R  R  R). 
Liability  for  negligent  killing  of  animals  though  they  are  running 

at  large  in  violation  of  statute.     Houston  &  T.  C.  Ry.  Co.  v. 

Hollingsworth  (Tex.),  p.  905,  vol.  25  (2  R  R  R). 
Negligence  in  allowing  cow  to  be  at  large,  and  great  speed  of 

car  down  grade,  where  it  was  not  shown  that  car  could  have 

been  checked  in  time.    Kotila  v.  Houghton  County  St.  Ry.  Co. 

(Mich.),  p.  808,  vol.  31  (  8  R  R  R). 
Peremptory    instruction    tor    defendant    not    warranted.      Union 

Pac.  R.  Co.  y.  Buzicka  (Neb.),  p.  64,  vol.  28  (5  R  R  R). 
Permitting  animals  to  run  at  large  no  defense  where  injury  was 

caused  by  failure  to  fence.    Texas  &  P.  Ry.  Co.  v,  Seav  (Tex.), 

p.  866,  vol.  26  (3  R  R  R). 
Question  for  jury  where  team  of  horses,  frightened  at  train,  were 

killed.     Chicago  &  E.  L  R.  Co.  v.  Crosc  (111.),  p.  512,  vol.  43 

(20  R  R  R). 
Running  at  large  in  violation  of  statute.  Houston  &  T.  C.  Ry. 

Co.  V.  Hollingsworth  (Tex.),  p.  905,  vol.  25  (2  R  R  R). 
Statements  of  plaintiff's  foreman  that  he  might  have  cut  fence, 

in  action  for  loss  of  stock  drowned  through  failure  to  leave 

openings  in  railroad  fence.     Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.), 

p.  28,  vol.  25  (2  R  R  R). 
Unlawfully   at   large   where   track   not   required    to    be    fenced. 

Wright  V.  Minneapolis,  etc.,  Ry.  Co.  (S.  Dak.),  p.  471,  vol.  32 

(9  R  R  R). 
Using  pasture  after  knowledge  of  construction  of  fence  without 

opening  is,  in  action  for  loss  of  stock  drowned  through  failure 

to  leave  openings  in  railroad  fence.    Gulf,  etc.,  Ry.  Co.  v.  Clay 

(Tex.),  p.  28,  vol.  25  (2  R  R  R). 
Where,  in  an  action  against  a  street  railroad  for  the  killing  of  a 

hog,  it  appeared  that  the  hog  w^s  outside  of  the  stock  limit,  it 

was  not  contributory  negligence  to  allow  it  to  run  at  large. 

Little   Rock   Ry.   &  Elec.   Co.  v,  Newman   (Ark.),  p.  631,  vol. 

43  (20  R  R  R). 
Could  not  be  assumed  as  matter  of  common  knowledge,  that  street 
car  could  have  been  stopped  within  certain  distance.     Kotila  r. 
Houghton  County  St.  Ry.  Co.  (Mich.),  p.  808,  vol.  31  (8  R  R  R). 

Damages. 

Assignability  of  contracts  to  maintain  side  tracks  for  convenience 
of  sawmill  owner  in  consideration  of  release  of  damages  to 
stock  and  from  fire.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Carter  (Tex.),  p.  538,  vol.  26  (3  R  R  R). 

Instruction  was  erroneous,  because  plaintiff,  although  he  failed  to 
establish  amount  of  damages,  was  entitled,  at  least,  to  nominal 
damages  on  proof  of  the  wrongful  killing  of  his  cattle.  West- 
ern Ry.  of  Alabama  v.  Stone  (Ala.),  p.  835,  vol.  42  (19  R  R  R). 

Instruction  was  properly  refused,  as  misleading,  in  view  of  evi- 
dence that  the  cows  killed  were  milk  and  butter  producers  and 
were  used  for  that  purpose  alone.  Western  Ry.  of  Alabama  v. 
Stone  (Ala.),  p.  835.  vol.  42  (19  R  R  R). 

Liability  of  consolidated  company  under  contract  to  maintain 
side  tracks  for  convenience  of  sawmill  owner  entered  into  in 
consideration  of  release  from  damages  for  injuries  to  stock 
and  from  fires.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Carter  (Tex.),  p.  539,  vol.  26  (3  R  R  R). 

Measure  of  damages  as  aflFected  by  value  of  carcasses,  erroneous 
instruction.  Western  Ry.  of  Alabama  v.  Stone  (Ala.),  p.  835, 
vol.  42  (19  R  R  R). 
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Not  estopped  to  claim  double  damages  by  concession  of  counsel. 
Black  V,  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  p.  211,  vol.  32 
(9  R  R  R). 

Plaintiff  was  not  entitled  to  maintain  trover  for  injured  mule 
abandoned  by  him  ayd  sold  by  trainmen.  Kansas  City,  M.  & 
B.  R.  Co.  V.  Wagand  (Ala.),  p.  25,  vol.  28  (5  R  R  R). 

Right  to  recover  for  the  hire  of  injured  animal,  instruction, 
though  abstractly  correct,  was  erroneous  for  not  telling  jury 
that  they  could  not  in  any  event  allow  more  for  injury  and 
loss  of  hire  than  the  sound  value  of  the  horse  at  the  time  of 
the  injury.  Georgia  Ry.  &  Electric  Co.  v.  Wallace  &  Co.  (Ga.), 
p.  793,  vol..  39  (16  R  R  R). 

Special  value  of  animal  as  a  brood  mare  could  be  established  by 
evidence  as  to  the  number  and  character  of  her  foals.  Camp- 
bell V,  Iowa  Cent.  Ry.  Co.  (Iowa),  p.  601,  vol.  35  (12  R  R  R). 

Special  value  of  animal  as  a  brood  mare  could  be  shown.  Camp- 
bell V.  Iowa  Cent.  Ry.  Co.  (Iowa),  p.  601,  vol.  35  (12  R  R  R). 

Sufficiency  of  evidence  of  value.  Black  v.  Minneapolis  &  St.  L. 
R.  Co.  (Iowa),  p.  211,  vol.  32  (9  R  R  R). 

Testimony  merely  as*  to  value  of  the  animals  killed  and  injured 
was  too  indefinite  on  which  to  base  judgment,  where  three 
were  killed  and  three  were  injured.  Ramsbottom  v.  Atlantic 
Coast  Line  R.  Co.  (N.  Car.),  p.  776,  vol.  40.(17  R  RR). 

Verdict  for  exact  sum  admitted  by  defendant  to  be  the  damages 
sustained  was  not  excessive.  Curtis  v.  Oregon  R.  &  Nav.  Co. 
(Wash.),  p.  377,  vol.  40  (17  R  R  R). 

$200  was  not  excessive,  for  death  of  hocse,  according  to 
the  evidence,  where  the  only  evidence  to  the  contrary  was 
plaintiffs  verified  claim,  in  which  the  value  of  the  horse  was 
placed  at  $100,  which  plaintiff  explained  by  saying  -  that  he 
thought  if  he  placed  the  value  at  such  amount  he  might  get 
something  without  suit.  Borneman  v.  Chicago,  St.  P.  &  O.  Ry. 
Co.  (S.  Dak.),  p.  464,  vol.  39  (16  R  R  R). 
Declaration  was  subject  to  special  demurrer  on  the  ground  that  it 

failed  to  specify  wherein  defendant  was  negligent,  or  to  put  it 

on  notice  of  the  tort  complained  of.     South  (Georgia  Ry.  Co.  v. 

Ryals  (Ga.),  p.  517,  vol.  41  (18  R  R  R). 
Degree  of  care  required  of  trainmen  to  avoid  injuring  stock.    Geor- 
gia Southern  &  F.   Ry.  Co.  v.  Jones   (Ga.),  p.  154,  vol.  41   (18 

R  R  R). 
Direction  of  verdict  for  defendant  was  not  warranted.     Airikainen 

V.  Houghton  County  St.  Ry.  Co.  (Mich.),  p.  178,  vol.  37  (14  R. 

R  R). 

Discovered  Peril. 

Degree  of  care  required  of  trainmen  to  avoid  injuring  unattended 
team,  used  in  repairing  track,  when  it  is  seen  approaching 
track.  O'Leary  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  141, 
vol.  39  (16  R  R  R). 

Duty  of  engineer  after  discovery  of  stock  upon  track.  Houston 
&  T.  C.  Ry.  Co.  V,  Hollingsworth  (Tex.),  p.  905,  vol.  25  (2  R 
R  R). 

Duty  of  engineer  seeing  frightened  horse*  running  into  danger. . 
Alabama  G.  S.  R.  Co.  v.  Hall  (Ala.),  p.  73,  vol.  28  (5  R  R  R). 

Engineer's  testimony  not  conclusive  where  there  was  evidence 
that  accident  might  have  been  avoided  after  the  discovery  that 
unattended  team  was  in  danger.  O'Leary  v.  Chicago  R.  I.  &  P. 
Ry,  Co.  (Iowa),  p.  141,  vol.  39  (16  R  R  R). 

Evidence  warranted  submission  of  question  whether  trainmen 
saw  cattle  in  time  to  stop  train,  and  whether  there  was  reck- 
less and  wanton  neglect  on  their  part  in  failing  to  do  so,  though 
plaintiff  was  a  trespasser  on  the  track  at  a  crossing  at  the  time 
of  the  accident.  Curtis  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  p. 
377,  vol.  40  (17  R  R  R). 
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Failure  to  stop  train  after  discovery  of  stock  upon  track.  Hous- 
ton &  T.  C.  Ry.  Co.  V.  Hollingsworth  (Tex.),  p.  905,  vol  M 
(2  R  R  R). 

In  action  against  street  railway  for  the  killing  of  a  hog,  plainti£E 
was  not  entitled  to  recovery,  in  the  absence  of  evidence  that 
the  hog  went  on  the  track  in  front  of  the  motorman  in  time 
for  him  to  have  stopped  the  car  before  striking  it,  had  he  seen 
it  and  used  all  the  means  in  his  power  to  that  end.  Little  Rock 
Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  p.  631,  vol.  43  (20  R  R  R). 

Instruction  was  erroneous  because  there  was  no  evidence  tend- 
ing to  show  that  the  motorman  could  have  seen  the  hog  when 
a  sufficient  distance  away  to  have  permitted  him  to  stop  the 
car.  Little  Rock  Ry.  &  Electric  Co.  v,  Newman  (Ark.),  pL 
631,  vol.  43   (20  R  R  R). 

Negligence  in  not  stopping  train  farther  from  the  trestle,  and 
whether  the  injury  was  one  that  any  man  of  ordinary  pru- 
dence and  foresigj&t  might  have  expected,  were  questions  for 
jury,  in  action  for  injury  to  plaintiff's  horses,  which  ran  into 
the  trestle  in  front  of  approaching  train.  Ramsbottom  v.  At- 
lantic Coast  Line  R.  Co.  (N.  Car.),  p.  776,  vol.  40  (17  R  R  R). 
Duty   to   carry  headlight,   instruction.     Ensley  v.  Detroit      United 

Ry.  (Mich.),  p.  452,  vol.  31  (8  R  R  R). 
Error  in  withdrawing  from  jury  all  questions  of  defendant's  neg- 
ligence  save   alleged    failure   to    reasonably   signal   for    crossing. 

Kinyon  v.  ChicajfO,  etc.,  Ry.  Co.  (Iowa),  p.  569,  vol.  29  (6  R  R  R). 

Evidence. 

Absence  of  negligence,  sufficiency  of  engineer's  testimony  to 
show  that  the  killing  of  plaintiflrs  mules  was  due  to  mere  ac- 
cident and  not  to  negligence.  Southern  Ry.  Co.  v.  Hoge  (Ala,), 
p.  792,  vol.  40  (17  R  R  R). 

Absence  of  witnesses,  was  not  error  for  plaintiffs  counsel  to  re- 
fer to.  Airikainen  v.  Houghton  County  St.  Ry.  Co.  (Mich.),  p. 
178,  vol.  37  (l4  R  R  R). 

Admissibilitv  of  evidence  as  to  equipment  of  engine  and  char- 
acter of  headlight,  in  action  to  recover  damages  for  killing 
mule  at  night.  Central  Ry.  Co.  v.  Hardin  (Ga.),  p.  499,  vol.  24 
(1  R  R  R). 

Admissibility  of  evidence  that  openings  in  fence  were  necessary, 
in  action  for  loss  of  stock  drowned  through  failure  to  leave 
openings  in  railroad  fence.  Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.), 
p.  28,  vol.  25  (2  R  R  R). 

Admissibility  of  evidence  that  track  was  fenced  to  within  thirty 
or  forty  feet  of  switch  where  company  claimed  that  fence  so 
near  switch  would  interfere  with  the  switching  of  trains. 
Texas  &  P.  Ry.  Co.  v.  Seay  (Tex.),  p.  866   vol.  26  (3  R  R  R). 

Admissibility  of  evidence  to  show  that  the  cattle  had  gone 
through  the  fence.  Townsend  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  p.  850,  vol.  27  (4  R  R  R). 

Allegations  of  negligence  in  operating  train,  though  general, 
were  sufficient  to  justify  introduction  of  ordinance  limiting 
speed  of  trains  and  providing  for  the  giving  of  signals  within 
limits  of  the  city,  where  horse  was  struck  by  train.  Borneman 
V.  Chicago,  St.  P.  M.  &  O.  Ry.  Co.  (S.  Dak.),  p.  464,  vol.  39  (16 
R  R  R). 

Conclusions  of  witness  as  to  gait  of  horse.  Craig  v.  Wabash  R 
Co.   (Iowa),  p.  363,  vol.  32  (9  R  R  R). 

Declaration  of  motorman,  made  as  car  struck  cow:  "There,  that 
is  running  without  a  headlight,"  as  res  gestae.  Ensley  v.  De- 
troit United  Ry.  (Mich.),  p.  452,  vol.  31   (8  R  R  R). 

Defendant  entitled  to  peremptory  instruction  on  undisputed  tes- 
timony of  engineer  and  fireman.  Alabama  &  V.  Ry.  Co.  v. 
Stacy  (Miss.),  p.  555,  vol.  32  (9  R  R  R). 
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Defendant  having  introduced  evidence  as  to  the  speed  of  the 
train;  it  was  not  error  for  the  court  to  receive  further  compe- 
tent evidence  offered  by  plaintiff  on  such  issue.  Borneman  v. 
Chicago,  St.  P.  M.  &  O.  Ry.  Co.  (S.  Dak.),  p.  464,  vol.  39  (16 
R  R  R). 

Engineer's  uncontradicted  testimony  showed  that  verdict  should 
•  have  been  directed  for  defendant.     Carman  v,  Montana  Cent. 

Ry.  Co.  (Mont.),  p.  795,  vol.  40  (17  R  R  R). 

Error  in  admitting  incompetent  evidence  as  to  a  compromise  was 
not  cured  by  the  fact  that  defendant  itself  offered  the  evidence 
in  writing  to  show  a  denial  of  liability.  Georgia  Ry.  &  Elec- 
tric Co.  V.  Wallace  &  Co.  (Ga.),  p.  793,  vol.  39  (16  R  R  R). 

Evidence  of  failure  of  trainmen  to  exercise  due  diligence  suffi- 
cient to  warrent  refusal  to  reverse  judgment  overruling  cer- 
tiorari. Atlantic  &  B.  Ry.  Co.  v.  J.  B.  Smith  &  Son  (Ga.),  p. 
489,  vol.  41  (18  R  R  R). 

Evidence  of  market  value.  Central  of  Ga.  Ry.  Co.  v.  Main  (Ala.), 
p.  95,  vol.  30  (7  R  R  R). 

Evidence  of  value  of  the  stock  injured  is  admissible  to  aid  jury  in 
determing  amount  of  penalty  to  be  imposed  for  violation  of 
Kentucky  statute  requiring  the  construction  of  cattle  guards. 
St.  Louis,  M.  &  S.  E.  Ry.  Co.  v.  Busick  (Ark.),  p.  1,  vol.  41  (18 
R  R  R). 

Evidence  of  yield  of  milk  and  butter  of  cows  killed  was  admis- 
sible on  issue  of  their  market  value.  Western  Ry.  of  Alabama 
V.  Stone  (Ala.),  p.  835,  vol.  42  (19  R  R  R). 

Evidence  sustained  verdict  for  plaintiff,  in  action  for  wanton  and 
willful  negligence  of  trainmen  in  killing  his  stock.  Best  v. 
Great  Northern  Ry.  Co.  (Minn.),  p.  519,  vol.  42  (19  R  R  R). 

In  action  against  street  railway  for  killing  of  a  hog,  it  was  proper 
to  admit  evidence  that  motorman  remarked  at  the  time  "that 
hog  jumped  on  the  track  in  front  of  the  car."  Little  Rock  Ry. 
&  Elec.  Co.  V.  Newman  (Ark.),  p.  631,  vol.  43  (20  R  R  R). 

Locus  in  quo.  Craig  v.  Wabash  R.  Co.  (Iowa),  p.  363,  vol.  32 
(9  R  R  R). 

Of  compromise  was  excluded  because  inherently  harmful,  and 
calculated  to  leave  the  impression  on  the  minds  of  the  jury 
that  the  settlement  was  an  admission  of  responsibility,  even 
though  coupled  with  a  denial  of  liability.  Georgia  Ry.  &  Elec- 
tric Co.  V.  Wallace  &  Co.  (Ga.),  p.  793,  vol.  39  (16  R  R  R). 

Opinion  evidence  as  to  sufficiency  of  gate.  Collins  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.   (Iowa),  p.  62,  vol.  33  (10  R  R  R). 

Peremptory  charge  for  defendant  was  warranted  by  circumstantial 
evidence  and  testimony  of  engineer,  where  neitner  plaintiff  nor 
any  of  his  witnesses  saw  accident.  Alabama  &  V.  R.  Co.  v. 
Boyles  (Miss.),  p.  431,  vol.  38  (15  R  R  R). 

Reversible  error  to  admit  evidence  that  after  accident  defendant 
fastened  a  wire  between  the  boards  of  gate,  where  it  appeared 
that  upper  board  was  used  by  stock  for  rubbing  purposes. 
Titus  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa),  p.  129,  vol.  39 
(16  R  R  R). 

Testimony  of  engineer,  that  he  did  not  have  time  to  make  any 
effort  to  prevent  killing  the  cattle,  was  but  the  conclusion  of 
the  witness  on  a  question  of  fact,  and  was  properly  excluded. 
Western  Ry.  of  Alabama  v.  Stone  (Ala.),  p.  835,  vol.  42  (19 
R  R  R). 

The  rule  which  excludes  pjropositions  of  compromise  between  the 
parties  also  excludes  evidence  of  compromise  between  defend- 
ant and  third  persons  damaged  in  the  same  casualty.  Georgia 
Ry.  &  Electric  Co.  v.  Wallace  &  Co.  (Ga.),  p.  793,  vol.  39  (16 
R  R  R). 

Where  the  negligence  alleged  was  in  operation  of  the  train,  testi- 
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niony  as  to  its  equipment  was  properly  excluded.    Western  Ry. 
of  Alabama  v.  Stone  (Ala.),  p.  835,  vol.  42  (19  R  R  R). 

Whether  engineer  had  time  to  sound  stock  alarm  after  discover- 
ing cow,  was  a  question  for  jury,  notw^ithstanding  his  state- 
ment that  he  did  not  have  sufficient  time.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Kimberlain  (Ark.),  p.  479,  vol.  39  (16  R  R  R). 

Witness  accustomed  to  observe  the  running  of  trains  may  gi*'e 
his  opinion  as  to  speed.     Union  Pac.  R.  Co.  v.  Buzicka  (Neb.K 
p.  64,  vol.  28  (5  R  R  R). 
Exemption    from    liability,    contract   was    not    applicable    to    stock 

killed  on  main  line  near  a  spur;  only  the  latter  having  been  laid 

for  benefit  of  mill  owner.     St.   Louis   Southwestern   Ry.    Co.  v. 

Stringer  (Ark.),  p.  816,  vol.  39  (16  R  R  R). 

Fences. 

Absolute  liability  on  account  of  failure  to  fence,  under  Texas 
statute.  Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Swan  (Tex.),  p.  654, 
vol.  33  (10  R  R  R). 

Care  required  in  constructing  cattle  guards.  Choctaw  &  M.  R. 
Co.  V.  Vosburg  (Ark.),  p.  1,  vol.  30  (7  R  R  R). 

Courts  ruling  that  fence  was  insufficient  was  outside  issues  Per- 
rault  V.  Minneapolis,  etc.,  R.  Co.  (Wis.),  p.  467,  vol.  30  (7  R 
R  R). 

Degree  of  care  in  constructing  and  maintaining  gates  at  private 
crossing,  instruction  erroneous  for  not  qualifying  the  standard 
of  care  required.  Wirstlin  v.  Chicago,  etc.,  Ry.  Co.  (Iowa), 
p.  570,  vol.  34  (11  R  R  R). 

Degree  of  care  required  in  constructing  gates  at  private  cross- 
ings. Wirstlin  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  570,  vol.  34 
(11  R  R  R). 

Drowning  of  stock  through  failure  to  leave  openings  in  railroad 
fence.  Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.),  p.  28,  vol.  25  (2  R 
R  R). 

Duty  of  railroad  to  fence,  under  Vermont  statute,  is  to  the  ad- 
joining owners,  and  not  the  public,  so  that  the  owner  of  stock 
cannot  recover  for  its  injury  where  it  entered  upon  the  track 
from  unfenced  land  of  another  person.  Delphia  v.  Rutland  R. 
Co.   (Vt.),  p.  775,  vol.  34  (11  R  R  R). 

Duty  to  repair  gates  at  private  crossings,  as  affected  by  notice, 
or  want  of  notice.  Wirstlin  v.  Chicago,  etc.,  Ry.  Co.  (Iowa), 
p.  570,  vol.  34  (11  R  R  R). 

Exception  in  Virginia  statute  requiring  roadbed  to  be  fenced 
does  not  release  railroad  from  duty  of  fencing  right  of  w^ay, 
but  merely  gives  a  defense  to  action  for  killing  stock.  Sanger 
V.  Chesapeake  &  Ohio  Ry.  Co.  (Va.),  p.  482,  vol.  36  (13  R  R  R). 

Fact  that  animals  were  trespassing  cannot  be  invoked  as  defense 
to  action  under  Virginia  statute  requiring  right  of  way  to  be 
fenced.  Sanger  v.  Chesapeake  &  Ohio  Ry.  Co.  (Va.),  p.  482, 
vol.  36  (13  R  R  R). 

Failure  to  prove  place  of  accident  oinder  Arkansas  statute,  re- 
quiring such  actions  to  be  brought  in  county  where  killing 
occurred.  Little  Rock  &  Ft.  S.  Ry.  Co.  v.  Jamison  (Ark.),  p. 
935,  vol.  26  (3  R  R  R). 

Gate,  how  it  became  open  was  a  question  for  jury  in  action  for 
killing  horse  on  track.  Titus  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa),  p.  129,  vol.  39   (16  R  R  R). 

Gate,  sufficiency  of  construction  and  fastening  was  a  question 
for  jury.  Titus  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa),  p. 
129,  vol.  39   (16  R  R  R). 

It  was  intent  of;  legislature  to  adoot  certain  statutory  provision, 
thereby  enacting  a  law  requiring  a  railroad  company,  when- 
ever it  located  a  line  of  road,  along  or  through  private  prop- 
erty, to  fence  the  side  of  its  line  next  the  property,  if  laid  along 
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the  same,  or  through  the  property,  or  to  pay  the  owner  of 
stock  killed,  unless  accident  occurred  through  the  neglect  of 
the  owner,  where  the  latter  part  of  the  statute  had  not  been 
complied  with.  Beaudin  v.  Oregon  Short  Line  R.  Co.  (Mont.), 
p.  208,  vol.  37  (14  R  R  R). 

Killing  stock  through  alleged  negligence  in  failing  to  maintain 
sufficient  fence,  complaint  was  demurrable  for  failure  to  allege 
plaintiff's  ownership  or  possession  of  land  at  point  where  cat- 
tle strayed  on  track.  Metlen  v.  Oregon  Short  Line  R.  Co. 
(Mont.),  p.  178,  vol.  40  (17  R  R  R). 

Legislative  intent  that  a  failure  to  fence  as  required  by  section 
2057  Iowa  Code  should  be  treated  as  an  entire  failure  to  fence 
and  that  the  liability  and  penalty   (double  damages)   provided 
for  in  section  2055  should  then  follow.     Titus  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Iowa),  p.  129,  vol.  39  (16  R  R  R). 

Liability  fixed  by  place  of  entry  in  fence.  Sappington  v.  Chicago 
&  A.  Ry.  Co.  (Mo.),  p.  862,  vol.  26  (3  R  R  R). 

Liability  for  killing  fixed  by  place  of  entrv  through  track  fence. 
Chicago,  B.  &  Q.  R.  Co.  v.  Sevcek  (Neb.),  p.  185,  vol.  38  (15 
R  R  R). 

Liability  of  railroad  company  where  stock  came  upon  track 
through  opening  in  a  fence  used  for  convenience  of  adjacent 
owner.  Internatiorial  &  G.  N.  R.  Co.  v.  Richmond  (Tex.),  p. 
910,  vol.  25  (2  R  R  R). 

Liability  where  fence  was  defective,  but  mule  escaped  to  track 
through  open  gate.  International  &  G.  N.  R.  (5o.  v.  Erwin 
(Tex.),  p.  372,  vol.  25  (2  R  R  R). 

Liability  where  stock  were  drowned  in  unprecedented  flood 
through  failure  to  leave  openings  in  railroad  fence.  Gulf,  etc., 
Ry.  Co.  V.  Clay  (Tex.),  p.  28,  vol.  25  (2  R  R  R). 

Mont.  Civ.  Code,  §  950,  does  not  require  a  railroad  to  be  fenced 
at  a  station.  Beaudin  v.  Oregon  Short  Line  R.  Co.  (Mont.), 
p.  208,  vol.  37  (14  R  R  R). 

Negligence  in  operation  of  train  immaterial  where  accident  oc- 
curred where  company  should  have  fenced.  Craig  v.  Wabash 
R.  Co.  (Iowa),  p.  363,  vol.  32  (9  R  R  R). 

Negligence  of  section  foreman  in  failing  to  shut  track  gate,  de- 
pending upon  persons  working  in  adjoining  field  to  do  so,  was 
for  the  jurv.  Atkinson  v.  Chicago,  etc.,  Ry.  Co.  Wis.),  p.  423, 
vol.  32  (9  R  R  R). 

Notice  to  a  railroad  of  defective  gates  at  a  crossing  may  be  in- 
ferred from  lapse  of  time.  Wirstlin  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  p.  570,  vol.  34  (11  R  R  R). 

Opening  in  fence  used  by  adjacent  owner.  International  &  G. 
N.  R.  Co.  V.  Richmond  (Tex.),  p.  910,  vol.  25  (2  R  R  R). 

Penalty  for  constructing  insufficient  cattle  guards  intended  as 
full  comoensation,  under  Sand.  &  H.  Dig.,  §§  6238,  6239.  Choc- 
taw &  M.  R.  Co.  V.  Vosburg  (Ark.),  p.  1,  vol.  30  (7  R  R  R). 

Presumption  of  liability  for  killing  of  stock  on  track  where  com- 
pany had  contracted  with  landowner  to  fence  right  of  way. 
Evans  v.  Southern  Ry.  Co.  (Ala.),  p.  859,  vol.  26  (3  R  R  R). 

Question  for  jury  whether  company  was  under  obligation  to 
fence,  as  part  of  its  depot  grounds,  place  where  cattle  were 
killed.  Snell  v,  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  p.  636,  vol. 
29    (6   R   R   R). 

Question  for  jury  whether  proximate  cause  of  killing  of  cattle 
was  absence  of  fence.  Snell  v.  Minneapolis,  etc.,  Ry.  Co. 
(Minn.),  p.  636,  vol.  29  (6  R  R  R). 

Question  whether  a  railroad  had  notice  of  decay  in  gates  at  pri- 
vate crossing,  and  has  had  reasonable  time  to  repair  or  I'econ- 
struct.  is  for  the  jury.  Wirstlin  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  p.  570,  vol.  34  (11  R  R  R). 
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A  railroad  company,  which  does  not  fence  its  track  is  not  liable 
for  cattle  injured  while  crossing  trestle  on  a  right  of  way  by 
reason  of  its  construction.  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Tamborello  (Tex.),  p.  509,  vol.  25  (2  R  R  R). 

Railroad  owes  no  duty  of  fencing  its  road,  as  to  owner  of  horse 
being  pastured  in  the  pasture  of  a  third  person,  which  does  not 
join  the  railroad  location,  even  if  the  owner  has  the  right  to 
lead  the  horse  over  the  land  between  the  pasture  and  the  rail- 
road. Russell  V.  Maine  Cent.  R.  Co.  (Me.),  p.  308,  vol.  43  (20 
R  R  R). 

Railroad  was  not  excused  from  fencing  at  place  of  accident,  and 
was  liable  for  killing  plaintiff's  stock.  Chicago,  B.  &  Q.  R. 
Co.  V.  Sevcek  (Neb.),  p.  185,  vol.  38  (15  R  R  R). 

Right  of  owner  of  land  not  bordering  on  railroad  track  to  re- 
cover for  animals  killed,  which  escaped  through  lands  of  an- 
other adjoining  railroad.  Houston  &  T.  C.  Ry.  Co.  v.  Hollings- 
worth  (Tex.),  p.  905,  vol.  25  (2  R  R  R). 

Sufficiency  of  complaint  in  action  for  killing  stock  where  com- 
pany had  contracted  with  landowner  to  fence  right  of  way. 
Evans  v.  Southern  Ry.  Co.  (Ala.),  p.  859,  vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  that  locus  in  quo  was  where  company 
should  have  fenced.  Craig  v.  Wabash  R.  C^o.  (Iowa),  p.  363, 
vol.  32  (9  R  R  R). 

Sufficiency  of  evidence  to  support  verdict  in  action  for  loss  of 
stock  drowned  through  failure  to  leave  openings  in  railroad 
fence.  Gulf,  etc.,  Ry.  Co.  v.  Clay  (Tex.),  p.  28,  vol.  25  (2  R 
R  R). 

Sufficiency  of  railroad  gate  at  private  crossing,  question  for  jury. 
Kling  V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  501,  vol.  24  (1  R 
R  R). 

Validity  of  oral  contract  to  fence  tract  as  affected  by  statute  of 
frauds.  Evans  v.  Southern  Ry.  Co.  (Ala.),  p.  859,  vol.  26  (3 
R  R  R). 

Variance  where  it  was  alleged  that  cattle  entered  upon  track 
where  company  had  failed  to  fence,  and  it  appeared  that  they 
entered  over  cattle  guards.  Clement  v.  Pere  Marquette  R.  Co. 
(Mich.),  p.  212,  vol.  37  (14  R  R  R). 

Virginia  Code  1887,  §§  1250,  1259,  as  amended  by  acts  1897-98, 
c.  250,  283,  requiring  railroad  rights  of  way  to  be  fenced,  is  a 
valid  exercise  of  the  police  power.  Sanger  v.  Chesapeake  & 
Ohio  Ry.  Co.  (Va.),  p.  482,  vol.  36  (13  R  R  R). 

Virginia  statute  requiring  roadbed  to  be  fenced  applicable  in  ac- 
tion for  killing  stock  of  person  who  owned  no  land  either  at 
the  place  where  the  accident  happened,  nor  where  the  stock 
went  on  the  right  of  way.  Sanger  v.  Chesapeake  &  Ohio  Ry. 
Co.  (Va.),  p.  482,  vol.  36  (13  R  R  R). 

Where  the  two  inner  gates  between  railroad  tracks,  at  a  point 
where  three  tracks  ran  through  a  farm,  had  been  removed  by 
the  landowner,  and  a  cow  of  a  third  person  wandered  on  the 
track  at  such  private  crossing,  the  railroad  on  whose  track  the 
cow  was  thereafter  killed  was  not  liable  for  failure  to  main- 
tain a  gate  between  its  track  and  the  middle  track.  Fowbel  v. 
Wabash  R.  Co.  (Iowa),  p.  169,  vol.  37  (14  R  R  R). 

Findings  as  to  locus  in  quo.  Craig  v.  Wabash  R.  Co.  (Iowa),  p. 
363,  vol.   32   (10  R  R  R). 

Hog  killed  by  street  car,  liability  of  street  railway.  Little  Rock 
Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  p.  631,  vol.  43  (20  R  R  R). 

Improper  for  plaintiff's  attorney  to  state  in  his  opening  statement 
that  he  did  not  know  what  defendant's  defense  would  be,  but  pre- 
sumed it  would  be  "the  same  old  sterrotyped  defense,  that  the 
mule  ran  upon  the  track,  and  that  they  did  not  have  time  to 
avoid  the  killing  of  the  mule  after  they  saw  it;*'  but  under  the 
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circumstances,   it  was   no   ground    for    reversal.      Kansas    City 
Southern  Ry.  Co.  v.  Murphy  (Ark.),  p.  416,  vol.  39  (16  R  R  R). 

In  action  for  the  killing  of  a  team,  certain  instruction  was  not  er- 
roneous as  failing  to  state  that  the  proximate  cause  of  the  injurv 
must  have  been  the  unlawful  speed  of  the  train.  Chicago  &  E.  1. 
R.  Co.  V.  Crose  (111.),  p.  512,  vol.  43  (20  R  R  R). 

In  action  under  Mont.  CTiv,  Code,  §  950,  it  is  necessary  that  the  pe- 
tition allege  plaintiff's  ownership  or  possession  of  land  alon^  or 
through  which  the  railroad  runs,  and  that  the  stock  was  killed 
at  such  place.  Beaudin  v,  Oregon  Short  Line  R.  Co.  (Mont),  p. 
208,  vol.  37  (14  R  R  R). 

In  action  under  Mont.  Civ.  Code,  §  950,  no  allegation  of  negligence 
in  the  operation  of  the  train  is  necessary.  Beaudin  v.  Oregon 
Short  Line  R.  Co.  (Mont.),  p.  208,  vol.  37  (14  R  R  R).. 

Instruction  omitting  to  hypothesize  the  fact  that  the  engineer  was 
keeping  a  proper  lookout  and  could  not  have  discovered  the 
horse  earlier,  and  that  the  train  was  properly  equiped,  was  prop- 
erly refused.  Southern  Ry.  Co.  v.  Pogue  (Ala.),  p.  526,  vol.  43 
(20  R  R  R). 

Instruction  that,  if  the  horse  was  killed  because  speed  of  train 
prevented  it  being  stopped  within  glare  of  headlight,  plaintiff  was 
entitled  to  recover,  was  proper.  Southern  Ry.  Co.  v.  Pogue 
(Ala.),  p.  526,  vol.  43  (20  R  R  R). 

Instruction  that,  if  the  motorman  exercised  reasonable  care  after 
he  discovered  the  dansrer  of  the  hog  and  was  unable  to  save -it, 
the  jury  should  find  for  defendant,  was  properly  refused.  Little 
Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  p.  631,  vol.  43  (20 
R  R  R). 

Instruction  that,  if  the  speed  of  the  train  was  sole  cause  of  the  in- 
jury, defendant  was  not  liable,  was  properly  refused;  the  issue 
being  one  of  care  m  the  operation  of  the  train,  whether  slow  or 
fast.  St.  Louis  &  S.  F.  Ry.  Co.  v.  Carlisle  (Ark.),  p.  462,  vol.  39 
(16  R  R  R). 

Insufficiency  of  evidence  that  stock  was  killed  by  train.  Beaudin 
V.  Oregon  Short  Line  R.  Co.  (Mont.),  p.  208,  vol.  37  (14  R  R  R). 

Insufficiency  of  evidence  to  make  out  prima  facie  case.  Kansas 
City,  Ft.  S.  &  M.  Ry.  Co.  v.  Walker  (Ark.),  p.  595,  vol.  29  (6  R 
R  R). 

Insufficient  evidence  to  show  reckless  or  wanton  misconduct  of 
trainmen.  Russell  v.  Maine  Cent.  R.  Co.  (Me.),  p.  308,  vol.  43 
(20  R  R  R). 

Judgment  properly  directed  for  defendant  where  only  evidence  of 
negligence  was  that  cattle  were  found  dead  on  track.  Saar  v. 
Chicago,  etc..  R.  Co.  (Iowa),  p.  554,  vol.  29  (6  R  R  R). 

Liability  for  injury  to  horse  unlawfully  at  large  dependent  upon 
existence  of  reckless  or  wanton  misconduct  of  trainmen.  Rus- 
sell V.  Maine  Cent.  R.  Co.  (Me.),  p.  308,  vol.  43  (20  R  R  R). 

Lookouts. 

Burden  on  defendant  to  prove  compliance  with  Kirby's  Dig.   § 

6607.     Prescott  &  N.  W.  Ry.  Co.  v.  Brown  (Ark.),  p.  132,  vol. 

39  (16  R  R  R). 
Care   required  of  engineer.     Southern   Ry.   Co.  v.   Henry   (Ga.), 

p.  198,  vol.  40  (17  R  R  R). 
Duty  of  engineers.     Cincinnati,  K.  O.  &  T.  P.   R.  R.  v.  Burgess 

(Ky.),  p.  160,  vol.  41  (18  R  R  R). 
Duty  of  engineer,  while  passing  through  a  town,  to  be  on  the 

alert,  and  prepared  for  instant  action,  in  case  stock  stray  upon 

the  track.     St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Kimberlain  (Ark.), 

p.  479,  vol.  39  (16  R  R  R). 
Duty  of  motorman  with  respect  to  lookouts  and  speed.    Anniston 

Electric  &  Gas  Co.  v.  Hewitt  (Ala.),  p.  312,  vol.  35  (12  R  R  R). 
Duty   of   trainmen   to   lookout   for   stock,  under   Kirby's   Dig.,   § 
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6607.     Prescott  &  N.  W.  Ry.  Co.  v.  Brown  (Ark.),  p.  132,  vol 
39  (16  R  R  R). 

Duty  to  lookout  for  stock  on  or  near  track.  Airikainen  v.  Hough- 
ton Co.  St.  Ry.  Co.  (Mich.),  p.  178,  vol.  37  (14  R  R  R). 

Duty  to  lookout  for  stock  on  track.  Kansas  City,  M.  &  B.  R.  Co. 
t'.  Henson  (Ala.),  p.  674,  vol.  24  (1  R  R  R). 

Duty  to  lookout  for  stock  unlawfully  at  large.  Davis  v.  Southern 
Ry.  Co.  (S.  Car.),  p.  188,  vol.  35  (12  R  R  R). 

Duty  to  maintain.  Central  of  Georgia  Ry.  Co.  v.  Sport  (Ala.), 
p.  774,  vol.  37  (14  R  R  R). 

Instruction  that  engineer  was  not  bound  "to  keep  a  lookout  for 
animals  beyond  the  light  thrown  from  his  engine,  that  is,  on 
the  outside  of  the  track/'  was  properly  refused  as  obscure  and 
misleading.  Western  Ry.  of  Alabama  v.  Stone  (Ala.),  p.  835, 
vol.  42  (19  R  R  R). 

Instruction  was  properly  refused,  because  it  failed  to  take,  into 
consideration  question  of  negligence  in  operation  of  the  train 
with  respect  to  speed  and  illuminating  power  of  headlight 
Western  Ry.  of  Alabama  v.  Stone  (Ala.),  p.  835,  vol.  42  (19 
R  R  R). 

Liability  for  killing  stock  unlawfully  at  large.  Seaboard  Air 
Line  Ry.  v.  Collier  (Ga.),  p.  702,  vol.  31  (8  R  R  R). 

Lookout*  instruction  not  warranted  by  evidence.  Central  of 
Georgia  Ry.  Co.  v.  Sport  (Ala.),  p.  774,  vol.  37  (14  R  R  R). 

Motion  to  direct  verdict  for  defendant  properly  overruled  where 
plaintiff  had  introduced  evidence  tending  to  rebut  engineer's 
testimony  that  he  was  keeping  a  lookout  but  did  not  see  the 
horse  in  time  to  avoid  the  accident.  Borneman  v.  Chicago,  St. 
P.  M.  &  O.  Ry.  Co.  (S.  Dak.),  p.  464.  vol.  39  (16  R  R  R). 

Negligence  in  trainmen  in  failing  to  maii^tain  lookout.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Wa^and  (Ala.),  p.  25,  vol.  28  (5  R  R  R). 

Negligence  to  run  train  at  night  so  fast  that  it  is  impossible  to 
stop  train  within  distance*  that  headlight  illuminates  track. 
Western  Ry.  of  Alabama  v.  Stone  (Ala.),  p.  835,  vol.  42  (19 
R  R  R). 

Plaintiff  was  entitled  to  recover  because  of  failure  to  maintain 
lookout  for  trespassing  stock.     Kansas  City,  M.  &  B.   R.   Co. 

-    V.  Wagand  (Ala.),  p.  25,  vol.  28  (5  R  R  R). 

Railroad  liable  for  all  damages  resulting  from  failure  to  complv 
with  Kirby's  Dig.,  §  6607.  Prescott  &  N.  W.  Ry.  Co.  v.  Brown 
(Ark.),  p.  132,  vol.  39   (16  R  R  R). 

Railroad  liable  for  killing  mule  because  it  appeared  that  animal 
should  have  been  seen  in  time  to  avoid  the  accident.  St.  Louis 
&  S.  F.  Ry.  Co.  V.  Carlisle  (Ark.),  p.  462,  vol.  39  (16  R  R  R). 

Where    engineer    is    negligent   in    keeping   a   lookout,   but    after- 
wards, when  it  is  too  late,  discovers  an  animal  upon  track,  the 
railroad  is  liable  for  consequent  injury  to  the  animal.*    Western 
Ry.  of  Alabama  v.  Stone  (Ala.),  p.  835,  vol.  42  (19  R  R  R). 
Negligence  in  running  over  stock  and  breach  of  contract  to  fence, 

misjoinder  of  causes  of  action.    Evans  v.  Southern  Ry.  Co.  (Ala.), 

p.  859,  vol.  26  (3  R  R  R). 
Negligence  in  running  train  against  plaintiffs  mules,  complaint  was 

not  demurrable  for  failure  to  aver  in  what  defendant's  negligence 

consisted,  where  the  cars,  etc.,  were  operated,  and  whether  the 

mules  were  killed  or  disabled.     Southern  Ry.  Co.  v.  Hoge  (Ala.). 

p.  792,  vol.  40  (17  R  R  R). 
Negligence    invalidating    ordinance    requiring    signals,    instructions. 

Union  Pac.  R.  Co.  v.  Buzicka  (Neb.),  p.  64,  vol.  28  (5  R  R  R). 
Negligence  of  motorman  in  killing  horse,   evidence  held  sufficient 

to  go  to  jury.     Laronde  v.  Boston    &  M.  R.  R.   (N.  H.),  p.  223, 

vol.  39  (16  R  R  R). 
Negligence   of  railroad   was   question   for   iury.     Southern    Ry.   Co. 

V.  Poguc  (Ala.),  p.  526,  vol.  43  (20  R  R  R). 
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Negligence  of  trainmen  was  question  for  jury.  Cincinnati,  N.  O. 
&  T.  P.  R.  R.  V.  Burgess  (Ky.),  p.  160,  vol.  41  (18  R  R  R). 

Negligence,  question  for  jury  where  plaintiff's  team  was  injured 
while  used  in  repairing  track.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Wagand  (Ala.),  p.  25,  vol.  28  (5  R  R  R). 

Negligence,  sufficiency  of  evidence.  Georgia  Southern  &  F.  Ry. 
Co.  V.  Young  Inv.  Co.  (Ga.),  p.  665,  vol.  33  (10  R  R  R). 

Negligence,  sufficiency  of  petition.  Central  of  Georgia  Ry.  Co.  v. 
Bagley  (Ga.),  p.  172,  vol.  38  (15  R  R  R). 

Negligence  was  question  for  jury.  Central  of  Georgia  Ry.  Co.  v. 
Sport  (Ala.),  p.  774,  vol.  37  (14  R  R  R) ;  Illinois  Cent.  R.  Co.  v, 
Gholson  (Ky.),  p.  770,  vol.  27  (4  R  R  R). 

Notice  of  claim  not  defective  in  using  term  "railway"  for  railroad. 
Black  V.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  p.  211,  vol.  32  (9 
R  R  R). 

Not  necessary  to  prove  negligence  under  La.  St.,  in  action  to  re- 
cover value  of  stock.  State  ex  rel.  Sorrel  v.  Foster,  Judge,  (La.), 
p.  495,  vol.  24   (1  R  R  R). 

Ordinary  care  required  of  motorman  to  avoid  killing  horse  wrong- 
fully at  large  in  street.  Laronde  v.  Boston  &  M.  R.  R.  (N.  H.), 
p.  223,  vol.  39  (16  R  R  R). 

Owner  of  stock  killed  by  train  beyond  crossing  could  not  recover, 
although  it  appeared  that  in  approaching  crossing  the  engineer 
did  not  observe  statutory  requirements  as  to  checking  speed;  his 
failure  so  to  do  not  being  proximate  cause  of  injury.  Central  of 
Georgia  Ry.  Co.  v.  Duggan  (Ga.),  p.  803,  vol.  42  (19  R  R  R). 

Ownership  of  animal  killed  by  train,  circumstantial  evidence  of. 
Southern  Ry.  Co.. v.  Pogue  (Ala.),  p.  526,  vol.  43  (20  R  R  R). 

Ownership  of  stock,  declaration  was  subject  to  special  demurrer 
for  failure  to  allege.  South  Georgia  Ry.  Co.  v.  Ryals  (Ga.),  p. 
517,  vol.  41  (18  R  R  R). 

Plaintiff  was  entitled  to  introduce  evidence  to  rebut  engineer's 
testimony  that  he  did  not  see  the  horse  until  too  late  to  avoid 
stricking  him.  Borneman  v.  Chicago,  St.  P.  M.  &  O.  Ry.  Co.  (S. 
Dak.),  p.  464,  vol.  39  (16  R  R  R). 

Presumptions. 

Circumstantial    evidence    aided    by    presumption     of    negligence. 

Central  of  Georgia  Ry.  Co.  v.  Dozier  (Ga.),  p.  463,  vol.  31*  (8 

R  R  R). 
Overcoming  presumption  of  negligence  arising  from  mere  proof 

of  injury  to  stock  on  track.     Southern  Ry.  Co.  v.  Hill  (Ga.), 

p.  568,  vol.  29  (6  R  R  R). 
Presumption   of   negligence    arising   from    mere   proof  of   injury 

to  stock  on  track.     Southern  Ry.  Co.  v.  Hill  ((ja.),  p.  568,  vol. 

29  (6  R  R  R). 
Presumption  of  negligence  from  accident.     Baker  v.  Roanoke  & 

T.  R.  R.  (N.  Car.),  p.  734,  vol.  31  (8  R  R  R);  Cincinnati,  N.  O. 

&  T.  P.  R.  R.  V.  Burgess  (Ky.),  p.  160,  vol.  41  (18  R  R  R). 
Presumption  of  negligence  from  accident,  effect  of.     Wright  v. 

Minneapolis,  etc.,  Ry.  Co.  (N.  Dak.),  p.  471,  vol.  32  (9  R  R  R). 
Presumption   of   negligence   from   accident   rebutted.     Central   of 

Georgia  Ry.  Co.  v.  Williams  Buggy  Co.   (Ga.),  p.  171,  vol.  37 

(14  R  R  R);  Western  &  A.  R.  Co.  v.  Clark  (Ga.),  p.  440,  vol. 

38  (15  R  R  R). 
Presumption  of  negligence  from  accident  rebutted  by  testimony 

of  trainmen.     Seaboard  Air  Line  Ry.  v.  Walthour  (Ga.),  p.  18, 

vol.  31  (8  R  R  R). 
Presumption  of  negligence  from  accident  was  not  rebutted,  and 

verdict  for  plaintiff  was  warranted  by  the  evidence.     Central  of 

Georgia  Ry.  Co.  v.  McWhorter  (Ga.),  p.  470,  vol.  38  (5  R  R  R). 
Presumption  of  negligence  from  accident  was  rebutted  by  testi- 
mony of  trainmen.     Central  of  Georgia  Ry.  Co.  v.  Dich  (Ga.), 

p.  200,  vol.  37   (14  R   R  R). 
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Presumption  of  negligence  from  fact  that  animal  was  killed  by 
train.  Brammer's  Adm*r  v.  Norfolk  &  W.  Ry.  Co.  (Va,),  p. 
497,  vol.  41   (18  R  R  R). 

Presumption  of  negligence  from  killing  of  stock  overcome.  Fel- 
ton  V.  Anderson  (Ky.),  p.  114,  vol.  27  (4  R  R  R). 

Presumption  of  negligence,  rebuttal.  Western  &  A,  R.  Co.  r. 
Robinson  (Ga.),  p.  821,  vol.  35  (12  R  R  R). 

Presumption  of  negligence,  rebuttal  by  testimony  of  trainmen. 
Macon  &  B.  R.  Co.  v,  Revis  (Ga.),  p.  787,  vol.  35  (12  R  R  R),. 

Presumption  of  negligence  where  stock  is  killed  by  train  running 
at  unlawful  speed,  instruction  as  to  was  not  erroneous  on  the 
ground  that  it  directed  verdict  for  plaintiff.  Chicago  &  E.  L 
R.  Co.  V.  Crose  (111.),  p.  512,  vol.  43  (20  R  R  R). 

Prima  facie  case,  under  North  Carolina  statute,  not  rebutted  by 
engineer's  testimony.  Davis  v.  Seaboard  Air  Line  R.  Co. 
(N.  Car.),  p.  657,  vol.  33  (10  R  R  R). 

Question  for  jury  where  presumption  of  negligence  from  accident 
and  evidence  tending  to  show  absence  of  negligence.  Baker 
V.  Roanoke  &  T.  R.  R.  (N.  Car.),  p.  734  vol.  31  (8  R  R  R). 

Rebuttal  of  presumption  of  negligence.  Georgia  Southern  &  F. 
Ry.  Co.  V.  Young  Inv.  Co.  (Ga.),  p.  665,  vol.  33  (10  R  R  R); 
St.  Louis,  etc.,  Ry.  Co.  v.  Cline  (Ark.),  p  500,  vol.  24  (1  R  R  R). 

Rebuttal  of  presumption  of  negligence  from  accident,  insufficiency 
of  evidence.  Dailey  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  420, 
vol.  32  (9  R  R  R). 

Rebuttal  of  presumption  of  negligence  arising  from  proof  of  in- 
jury to  stock,  erroneous  instruction  requirinc:  proof  of  ex- 
ercise of  higher  degree  of  care  by  trainmen  than  required  by 
law.  Atlantic  Coast  Line  R  Co.  v.  Waycross  Elec.  L.  &  P. 
Co.  (Ga.),  p.  208,  vol.  40  (17  R  R  R). 

Rebuttal    of    presumption    of   negligence    from    injury    to    stock. 
Illinois   Cent.  R.   Co.  v,   Gholson   (Ky.),  p.  677,  vol.  24   (1  R 
R  R). 
Proof  the  animal  killed  was  a  "mare"   did  not  constitute  a  fatal 

variance.     Southern  Ry.  Co.  v,  Pogue   (Ala.),  p.  526,  vol.  43   (20 

R  R  R). 
Speed,  at  other  points  than  crossings,  not  negligence.     Central  of 

Georgia  Ry.   Co.  v.  Williams  Buggy   Co.    (Ga.),  p.   171,  vol.  37 

(14  R  R  R). 
Speed  prohibited  by  ordinance,  proof  of  as  evidence  from  which 

jury  may  find  that  excessive  speed  was  proximate  cause  of  in- 
jury  to   team  employed   in  repairing  track  and  killed  by  train. 

G'Leary  v.  Chicago,  R.  I   &  P.   Ry.  Co.   (Iowa),  p.  141,  vol.  39 

(16  R  R  R). 

Signals. 

Effect  of  failure  to  use  ordinary  care  to  blow  whistle  or  ring  bell 
where  stock  were  not  killed  at  crossing.  Atlantic  (^oast  Line 
R.  Co.  V,  Waycross  Elec.  L.  &  P.  Co.  (Ga.),  p.  208,  vol.  40 
(17  R  R  R). 

Failure  to  give  for  public  crossing  was  immaterial  where  stock 
was  killed  at  private  crossing.  Nichols  v.  Chicago,  etc.,  Ry. 
Co.   (Iowa),  p.  766,  vol.  37   (14  R  R  R). 

Failure  to  give  when  approaching  point  where  men  and  teams 
are  known  to  be  at  work  about  track  may  be  negligence  as  a 
matter  of  fact,  though  not  negligence  per  se  arising  from  a 
failure  to  give  the  statutory  crossing  signals.  O'Leary  t/.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  141,  vol.  39  (16  R  R  R). 
Statutory  requirements  in  regard  to  signals  and  speed  at  crossing 

hot  applicable  where  mare  suddenly  ran  upon  track.     Georgia  & 

A.  Ry.  Co.  V,  Cook  (Ga.),  p.  497,  vol.  24  (1  R  R  R). 
Sufficiency  of  complainant  in  action  for  injury  to  horse  driven  into 

trestle.     Alabama,  G.   S.   R.  Co.  v.   Hall   (Ala.),  p.  73,  vol.  28   (5- 

R  R  R). 
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Sufficiency  of  evidence  in  action  for  injury  to  horses  driven  into 
trestle.  Alabama,  G.  S.  R.  Co.  v.  Hall  (Ala.),  p.  73,  vol.  28  (5 
R  R  R).  •  * 

Sufficiency  of  evidence  in  action  for  injury  to  horses  driven  into 
trestle,  instructions.  Alabama,  G.  S.  R.  Co.  v.  Hall  (Ala.),  p.  73, 
vol.  28  (5  R  R  R). 

Sufficiency  of  evidence  of  negligence.  Illinois  Cent.  R.  Co.  v, 
Gholson  (.Ky.),  p.  677,  Vol.  24  (1  R  R  R);  Illinois  Cent.  R.  Co. 
V.  Tucker  (Miss.),  p.  297,  vol.  27  (4  R  R  R);  Southern  Ry.  Co. 
V,  Camp  (Ga.),  p.  772,  vol.  27  (4  R  R  R);  Southern  Ry.  Co.  v. 
Gilmore  (Ga.),  p.  852,  vol.  27   (4  R  R  R). 

Sufficiency  of  evidence  of  negligence  of  motorman.  Anniston  Elec- 
tric &  Gas  Co.  V.  Hewitt  (Ala.),  p.  312,  vol.  35  (12  R  R  R). 

Sufficiency  of  evidence  to  support  verdict  for  plaintiff.  Southern 
Ry.  Co.  V.  Henry  (Ga.),  p.  198,  vol.  40  (17  R  R  R). 

Sufficiency  of  proof  that  injury  occurred  in  certain  county,  under 
Ark.  statute  providing  that  such  action  shall  be  brought  in 
county  where  injury  occurred.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
James   (Ark.),  p.  619,  vol.  26  (3  R  R  R). 

Venue  in  action  for  killing  of  stock.  Southern  Ry.  Co.  v.  Brock 
(Ga.),  p.  771,  vol.  27  (4  R  R  R). 

Violation  of  speed  ordinance,  act  proper  for  consideration  of  jury 
in  determining  whether  defendant  was  negligent.  Borneman  v. 
Chicago,  St.  P.  M.  &  O.  Ry.  Co.  (S.  Dak.),  p.  464,  vol.  39  (16 
R  R  R). 

Where  court  instructed  that  defendant  was  not  required  to  run 
its  trains  at  a  low  rate  of  speed,  as  to  one  who  owned  stock  and 
allowed  it  to  range  in  the  vicinity  of  the  track,  an  instruction 
that  it  was  not  negligence  to  run  the  train  at  50  or  55  miles  an 
hour  was  properly  refused.  St.  Louis  &  S.  F.  Ry.  Co.  v.  Carlisle 
(Ark.),  p.  462,  vol.  39  (16  R  R  R). 

STOCK  PENS. 

See  INJURIES  TO  PROPERTY. 

Burden  of  proving  them  a  nuisance.  Pittsburg,  etc.,  R.  Co.  v.  Town 
of  Crothersville  (Ind.),  p.  474,  vol.  30  (7  R  R  R). 

Burden  of  proving  them  a  nuisance,  ruling  of  court.  Pittsburg, 
etc.,  R.  Co.  V.  Town  of  Crothersville  (Ind.),  p.  474,  vol.  30  (7 
R  R  R). 

Existence  of  hog  pens  no  defense  where  it  was  sought  to  abate 
stock  pens  as  a  nuisance.  Pittsburg,  etc.,  R.  Co.  v.  Town  of 
Crothersville  (Ind.),  p.  474,  vol.  30  (7  R  R  R). 

Plaintiff  could  not  come  into  equity  and  have  abatement  of  stock 
pens  as  a  nuisance  enjoined,  they  being  shown  to  be  a  public  nui- 
sance, though  defendant  had  no  authority  to  abate  them.  Pitts- 
burg, etc.,  R.  Co.  V,  Crothersville  (Ind.),  p.  474,  vol.  30  (7  R  R  R). 

Plaintiff  seeking  to  enjoin  abatement  of  stock  pens  as  public  nui- 
sance, alleging  that  defendant  had  no  authority  to  abate  them, 
must,  on  rule  of  clean  hands,  allege  that  they  were  not  a  public 
nuisance.  Pittsburg,  etc.,  R.  Co.  v.  Town  of  Crothersville  (Ind.), 
p.  474,  vol.  30  (7  R  R  R). 

STOPPAGE  IN  TRANSITU. 

See  BILLS  OF  LADING;  CARRIERS. 

STOPPING  PLACES 

See   CARRIERS  OF  PASSENGERS;   STATIONS  AND   DE- 
POTS. 

ID— 48 
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See  ABUTTERS;  ACCIDENTS  ON  TRACK;  ANIMALS; 
CARRIERS  OF  PASSENGERS;  CHILDREN;  CONSTITU- 
TIONAL LAW;  CORPORATIONS;  CROSSINGS;  DEATH 
BY  WRONGFUL  ACT;  ELECTRIC  RAILWAYS;  ELE- 
VATED RAILROADS:  EMINENT  DOMAIN;  EMPLOY- 
ERS' LIABILITY  ACTS;  EVIDENCE;  FRIGHTENING 
TEAMS;  LEASES  AND  RUNNING  POWERS;  LI- 
CENSES; LIENS;  MASTER  AND  SERVANT;  MUNICI- 
PAL CORPORATIONS;  NEGLIGENCE;  NUISANCES; 
ORDINANCES;  RAILROADS;  RAILROADS  IN 
STREETS;  RECEIVERS;  RIGHT  OF  WAY;  STOCK,  IN- 
JURIES  TO;  TAXATION;  TICKETS  AND  FARES; 
TRESPASSERS;  TRIAL. 

Abutters. 

Abutter  entitled  to  compensation  for  injuries  from  construction 
of  elevated  railway.  Aldis  v.  Union  Elevated  R.  Co.  (111.),  p. 
875,  vol.  31  (8  R  R  R). 

Abutter  entitled  to  compensation  for  injury  to  his  private  cross- 
ing over  highway  from  construction  of  street  railway.  George- 
town &  Lexington  Traction  Co.  v.  Mulholland  (Ky.),  p.  871, 
vol.  31  (8  R  R  R). 

Abutter  having  remedy  at  law  cannot  enjoin  construction  of 
street  railway  on  ground  of  threatened  danger  to  ingress  and 
egress  and  incidental  inconvenience.  Baker  v.  Selma  Street 
&  Suburban  Ry.  Co.  (Ala.),  p.  506,  vol.  30  (7  R  R  R). 

Abutter  not  entitled  to  compensation  because  of  change  of  grade 
of  highway  for  use  of  street  railway,  where  the  change  of 
grade  is  with  the  consent  of  the  plank  ro^d  company  owning 
the  street  and  the  township.  Austin  v,  Detroit,  Y.  &  A.  A. 
Ry.  (Mich.),  p.  862,  vol.  31  (8  R  R  R). 

Abutter  not  entitled  to  compensation  for  change  of  highway 
grade  for  use  of  street  railway  company,  merely  on  the  ground 
that  the  railroad  is  constructed  on  his  side  of  the  highway. 
Austin  V.  Detroit.  Y.  &  A.  A.  Ry.  (Mich.),  p.  862,  vol.  31  (8 
R  R  R). 

Abutter  not  entitled  to  compensation  for  injuries  from  removal 
of  fences  in  order  to  construct  street  railway.  Georgetown  & 
Lexington  Traction  Co.  v.  Mulholland  (Ky.),  p.  871,  vol.  31 
(8  R  R  R). 

Abutter  not  suffering  any  injury  from  construction  of  street  rail- 
way cannot  complain.  Baker  v.  Selma  Street  &  Suburban  Ry. 
Co.  (Ala.),  p.  506,  vol.  30  (7  R  R  R). 

Abutter  sustaining  no  damage  other  than  that  sustained  by  gen- 
eral public  cannot  restrain  construction  of  electric  railway  as 
nuisance.  Baker  v.  Selma  Street  &  Suburban  Ry.  Co.  (Ala.), 
p.  606,  vol.  30  (7  R  R  R). 

Abutter,  whose  half  of  the  road  was  not  touched  by  tracks,  could 
not  enjoin  construction  of  railroad  beyond  the  center,  on  the 
side.  North  Pennsylvania  R.  Co.  v.  Inland  Traction  Co.  (Pa.), 
p.  823,  vol.  31  (8  R  R  R). 

Abutter's  right  to  enjoin  operation  of  road  subsequent  to  aban- 
donment not  created  by  act  of  railway's  receiver  in  abandoning 
it.  Paige  v.  Schenectady  Ry.  Co.  (N.  Y.),  p.  121,  vol.  34  (11 
R  R  R);  Lansing  v.  Schenectady  Ry.  Co.  (N.  Y.),  p.  121,  vol. 
34  (11  R  R  R) ;  Van  Epps  v.  Schenectady  Ry.  Co.  (N.  Y.),  p. 
121,  vol.  34  (11  R  R  R);  Beattie  v.  Schenectady  Ry.  Co.  (N. 
Y.),  p.  121,  vol.  34  (11  R  R  R);  Thompson  v.  Schenectady  Ry. 
Co.  (N.  Y.),  p.  121,  vol.  34  (11  R  R  R);  Whitmyre  v,  Schenec- 
tady Ry.  Co.  (N.  Y.),  p.  121,  vol.  34  (11  R  R  R). 

Abutter's  right  to  recover  for  injuries  from  construction  and 
maintenance  of  elevated  railway  not  affected  by  fact  that  it 
did  not  constitute  an  additional  servitude.  Aldis  v.  Union 
Elevated  R.  Co.  (111.),  p.  875,  vol.  31  (8  R  R  R). 
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Bill  to  restrain  construction  of  railyvay  in  front  of  complainant's 
premises,  which  allegred  ownership  of  fee  to  center  of  street, 
and  that  defendants  were  about  to  construct  a  commercial 
railroad  without  affording  compensation,  etc.,  presented  a  con- 
stitutional question,  warranting  direct  appeal  to  supreme  court. 
Wilder  v.  Aurora,  etc.,  Elec.  Trac.  Co.  (111.),  p.  99,  vol.  43  (20 
R  R  R). 

Carriage  of' light  express  matter,  passengers'  baggage,  and  mail 
matter  upon  street  cars  does  not  constitute  a  ground  of  com- 
plaint on  part  of  abutting  lot  owners.     Mordhurst  v.  Ft.  Wayne 

■    &  S.  W.  Traction  Co.  (Ind.),  p.  122,  vol.  38  (15  R  R  R). 

Facts  were  insufficient  to  show  that  abutter's  right  of  egress  and 
ingress  was  damaged  by  curve  constructed  to  transfer  cars 
from  one  track  to  another.  Hester  v.  Durham  Traction  Co. 
(N.  Car.),  p.  830,  vol.  38  (15  R  R  R). 

Mere  anticipation  of  breach  of  company's  contract  with  city,  and 
of  consequent  injuries  to  abutting  property,  did  not  entitle 
abutter  to  enjoin  construction  of  railway.  Mordhurst  v.  Ft. 
Wayne  &  S.  W.  Traction  Co.  (Ind.),  p.  122,  vol.  38  (15  R  R  R). 

Not  liable  to  abutting  owner  for  annoyance  from  maintenance  of 
cross-over  switch.  State  ex  rel.  Howard  v.  Hartford  St.  Ry. 
Co.  (Conn.),  p.  838,  vol.  34  (11  R  R  R). 

Remedies  of  abutters  where  unlawful  occupation  of  streets. 
Younkin  v.  Milwaukee  Light,  Heat  &  Traction  Co.  (Wis.),  p. 
15f3,  vol.  33  (10  R  R  R). 

Remedy  of  abutting  owner  suffering  peculiar  injury  from  main- 
tenance of  cross-over  switch.  State  ex  rel.  Howard  v.  Hartford 
St.  Ry.  Ca  (Conn.),  p.  838,  vol.  34  (11  R  R  R). 

Right  of  abutter  to  damages  because  of  loss  of  access  to  property 
caused  by  change  of  grade.  Putnam  v,  Boston  &  P.  R.  Corp. 
(Mass.),  p.  721,  vol.  28  (5  R  R  R). 

Right  of  abutter  to  damages  for  injuries  from  construction  of 
street  railway.  Nagel  v.  Lindell  Ry.  Co.  (Mo.),  p.  691,  vol.  24 
(1  R  R  R). 

Right  of  abutter  to  recover  damages  where  street  railway  is 
operated  for  transportation  of  freight.  Rische  v.  Texas  Transp. 
Co.  (Tex.),  p.  484,  vol.  24  (1  R  R  R). 

Right  of  abutters  to  abatement  of  additional  servitude  where 
operation  of  railways  was  otherwise  lawful,  as  affected  by  fact 
that  they  had  prayed  for  abatement  of  road  in  its  entirety. 
Younkin  v.  Milwaukee  Light,  Heat  &  Traction  Co.  (Wis.),  p. 
193.  vol.  33  (10  R  R  R). 

Right  of  abutters  to  demand  compensation  for  their  consent  to 
construction  and  operation  of  street  railway.     Hamilton,  G.  & 
.  C.  Traction  Co.  z\  Parish  (Ohio),  p.  193,  vol.  29  (6  R  R  R). 

Right  of  abutters  to  withdraw  consent  to  construction.  Paige  v. 
Schenectady  Ry.  Co.  (N.  Y.),  p.  121,  vol.  34  (11  R  R  R);  Lan- 
sing V.  Schenectady  Ry.  Co.  (N.  Y.),  p.  121,  vol.  34  (11  R  R 
R):  Van  Epps  v.  Schenectady  Ry.  Co.  (N.  Y.),  p.  121,  vol.  34 
(11  R  R  R);  Beattie  v.  Schenectady  Ry.  Co.  (N.  Y.),  p.  121, 
vol.  34  (11  R  R  R);  Thompson  v.  Schenectady  Ry.  Co.  (N.  Y.), 
p.  121,  vol.  34  (11  R  R  R);  Whitmyre  v.  Schenectady  Ry.  Co. 
(N.  Y.),  p.  121,  vol.  34  (11  R  R  R). 

Right  of  abutting  owner  to  enjoin  transportation  of  freight  by 
street  railway.  Rische  v.  Texas  Transp.  Co.  (Tex.),  p.  484. 
vol.  24  (1  R  R  R). 

Right  of  abuttin'g  owner  to  restrain  construction  of  road  on  ac- 
count of  damage  from  preparatory  work.  Nagel  v.  Lindell  Ry. 
Co.  (Mo.),  p.  692,  vol.  24  (1  R  R  R). 

Right  of  landowner  to  protect  his  land,  by  injunction,  to  center 
of  road,  from  burden  of  street  railway  tracks,  where  neighbors 
on  opposite  side  have  consented  to  use  of  land  by  company. 
North    Pennsylvania    R.   Co.  v.   Inland   Traction  Co.    (Pa ),  p 
823,  vol.  31  (8  R^R  R). 
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RiRfht  of  successor  company,  under  abutters'  original  consent  to 
construction  of  railway,  not  affected  by  its  attempt  to  obtain 
their  consent,  although  the  right  to  construct  had  been  aban- 
doned.    Paige  V,  Schenectady  Ry.  Co.  (N.  Y.),  p.  121,  vol.  34 
(11  R  R  R);  Lansing  v,  Schenectady  Ry.  Co.  (N.  Y.),  p.  121, 
vol.  34  (11  R  R  R);  Van  Epps  v.  Schenectady  Ry.  Co.  (N.  Y.),  p. 
121,  vol.  34  (11  R  R  R);  Beattie  v.  Schenectady  Ry.  Co.  (N.  Yj, 
p.  121,  vol.  34  (11  R  R  R);  Thompson  v.  Schenectady  Ry.  Co. 
(N.  Y.),  p.  121,  vol.  34  (11  R  R  R);  Whitmyre  v,  Schenectady 
Ry.  Co.  (N.  Y.),  p.  121,  vol.  34  (11  R  R  R): 
Valid    defense    in    action    for    injuries    for    removal    of   abutter's 
fences   in   order   to   construct   street   railway.     Georgetown    & 
Lexington   Traction   Co.  v.   Mulholland   (Ky.),  p.   871,  vol.  31 
(8  R  R  R). 
Acceptance  or  agreement  of  street  railway  company  not  necessary 
to   give   binding  force  to   ordinance   prescribing  certain   precau- 
tions to  be  observed  by  motormen  to  avoid  collisions  with  other 
vehicles.     Sluder  v.  St.  Louis  Transit  Co.   (Mo.),  p.  293,  vol.  39 
(16  R  R  R). 
Act  of  1891  of  Connecticut,  authorizing  street  railway  companies, 
on  being  denied  by  city  authorities  right  to  lay  particular  kind  of 
pavement,  to  appeal  from  such  order  to  railroad  commissioners. 
City  of  Hartford  v.  Hartford  St.  Ry.  Co.  (Conn.),  p.  546,  vol.  30 
(7  R  R  R).    ., 
Acts  1899  of  Ind.,  p.  260,  providing  for  the  granting  of  franchise  to 
street   railways    not   in   violation   of   constitutional   provision   re- 
quiring corporations  to  be  formed  under  general  laws.     Smith  v. 
Indianapolis  St.  Ry.  Co.  (Ind.),  p.  116,  vol.  26  (3  R  R  R). 
Allegation  that  street  car  collided  with  rear  end  of  wagon  is  sup- 
ported  by   evidence   that   the   car   collided   with   its   rear   wheel. 
Schafstette  v,  St.  Louis  &  M.  R.  R.  Co.   (Mo.),  p.  715,  vol.  31 
(8  R  R  R). 
Appeal  from  order  of  court  appointing  viewers,  etc.,  where  peti- 
tioner  seeks   to   complete   its   circuit   by   acquiring'  right   to   use 
tracks  of  another  company.     Petition  of  Philadelphia,   M.   &  S. 
St.  Ry.  Co.  (Pa.),  p.  677,  vol.  31   (8  R  R  R). 
Application  of  statute   authorizing  them  to  borrow   money.     City 
of    Lincoln   v.    Lincoln   St.    Ry.    Co.    (Neb.),   p.    892,   vol.    30    (7 
R  R  R). 
Authority  of  county  board,  under  statute  'of  Illinois,  to  grant  to 
individuals    right    to    construct    railway    on    or    along    highway. 
Goddard  v.  Chicago  &  N.  W.  Ry.  Co.   (111.),  p.  781,  vol.  30  (7 
R  R  R). 
Authority  to   execute  mortgage,  under   111.   Rev.   St.   c.  114,  §    19. 
par.  10.     Wells  v.  Northern  Trust  Co.   (111.),  p.  478,  vol.  25   (2 
R  R  R). 

Carriers. 

Burning  out  of  electric  fuse  not  prima  facie  evidence  of  negli- 
gence, in  action  for  injury  to  passenger.  Cassady  v.  Old  Col- 
ony St.  Ry.  (Mass.),  p.  666,  vol.  32  (9  R  R  R). 

Degree  of  care  due  alighting  passengers.  Richmond  Traction 
Co.  V.  Williams  (Va.),  p.  754,  vol.  32  (9  R  R  R). 

Degree  of  care  due  passenger  in  stopping  street  car.  Freeman 
V.  Metropolitan  St.  Ry.  Co.  (Mo.),  p.  582,  vol.  26  (3  R  R  R). 

Degree  of  care,  instruction  as  to,  when  not  prejudicial.  Thomp- 
son V,  Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  p.  832,  vol.  25  (? 
R  R  R). 

Degree  of  care  required  of  street  railway  companies  as  carriers 
of  nassengers.  Citizens'  Ry.  Co.  v,  Craig  (Tex.),  p.  516,  vol. 
26  (3  R  R  R). 

Degree  of  care  required  of  street  railway  company,  as  carrier  of 
passengers,  in  inspecting  cars.  Davis  v.  Paducah  Ry.  &  Light 
Co.  (Ky.),  p.  684,  vol.  27  (4  R  R  R). 
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Duty  of  company  to  keep  depot  platform  in  safe  condition. 
Haselton  v.  Portsmouth.  K.  &  Y.  St.  Ry.  (N.  H.),  p.  705,  vol. 
29  (6  R  R  R). 

Duty  of  electric  railway  to  provide  sand  for  use  at  railroad  cross- 
ing.    State  V.  Younjf  (N.  J.),  p.  559,  vol.  33  (10  R  R  R). 

Duty  of  street  railway  company  to  afford  its  passenfi^ers  reason- 
able opportunity  to  alight  is  no  greater  than  that  of  the  ordi- 
nary steam  railroad  company.  Boone  v.  Oakland  Transit  Co. 
(Cal.),  p.  601,  vol.  32  (9  R  R  R). 

Erroneous    instruction    submitting    only    question    of    credibility 
of  plaintiff's  witnesses  and  withdrawing  question  of  negligence 
and  contributory  negligence,  in  action  for  injury  to  street  rail-- 
way  passengers.     Kellegher  v.  Forty-Second  St.,  M.  &  St.  N. 
Ave.  R.  Co.  (N.  Y.),  p.  117,  vol.  27  (4  R  R  R). 

In  action  for  injuries  to  passenger  on  electric  car  by  burning 
out  of  fuse,  plaintiff's  unsuccessful  attempt  to  prove  by  direct 
evidence  the  precise  cause  of  the  burning  out  of  the  fuse  did 
not  estop  her  from  relying  on  the  doctrine  of  res  ipsa  loquitur. 
Cassady  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  p.  666,  vol.  32  (9 
R  R  R). 

Instruction  that  doctrine  of  res  ipsa  loquitur  did  not  apply  was 
properly  refused  in  action  for  injury  to  passenger  from  burn- 
ing out  of  electric  fuse,  since  how  far  negligence  could  be  in- 
ferred from  the  accident  wjs  for  the  jury.  Cassady  v.  Old 
Colony  St.  Ry.  Co.  (Mass.),  p.  666,  vol.  32  (9  R  R  R). 

Liability  for  injury  to  person  falling  over  stump  in  platform 
while  trying  to  catch  car.  Lucas  v.  St.  Louis  &  S.  Ry.  Co. 
(Mo.),  p.  834.  vol.  30  (7  R  R  R). 

Liability  for  negligence  of  motorman  in  action  for  injury  to  pas- 
senger caused  by  falling  wall.  Buehler  v.  Union  Traction  Co. 
(Pa.),  p.  92,  vol.  24  (1  R  R  R). 

Liability,  question  for  jury  where  passenger  standing  in  crowded 
street  car  was  injured  by  its  sudden  stoppage.  Chicago  City 
Ry.  Co.  V.  Morse  (111.),  p.  215,  vol.  27  (4  R  R  R). 

Liability  where  passenger  is  insulted  by  motorman.  San  An- 
tonio Traction  Co.  v.  Crawford  (Tex.),  p.  517,  vol.  28  (5 
R  R  R). 

Negligence  causing  injury  to  passenger  through  sudden  starting 
of  car.  Betts  v.  Wilmington  City  Ry.  Co.  (Del.),  p.  602,  vol. 
28  (5  R  R  R). 

Negligence  in  allowing  ring  in  floor  to  remain  in  such  condition 
as  to  endanger  passengers.  Kingman  v,  Lynn  &  B.  R.  Co. 
(Mass.),  p.  672,  vol.  27  (4  R  R  R). 

Negligence  in  crowding  cars  in  park  where  collision  between 
passengers  on  platforms.  Muhlhause  v.  Monongahela  St.  Ry. 
Co.  (Penn.),  p.  131,  vol.  25  (2  R  R  R). 

Negligence  in  starting  car,  sufficiency  of  evidence.  O'Neil  v. 
Lynn  &  B.  R.  Co.  (Mass.),  p.  263,  vol.  25  (2  R  R  R). 

Negligence  in  starting  car  while  passenger  is  alighting.  United 
Rys.  &  Elec.  Co.  of  Baltimore  v.  Beidelman  (Md.),  p.  662,  vol. 
27  (4  R  R  R). 

Negligence  of  driver  in  jostling  passenger  compelled  to  ride  on 
platform  of  crowded  street  car.  Cattano  v.  Metropolitan  St. 
Ry.  Co.  (N.  Y.),  p.  153,  vol.  29  (6  R  R  R). 

Not  bound  to  furnish  safe  places  for  discharging  passenger. 
Sweet  V.  Louisville  Ry.  Co.  (Ky.),  p.  768,  vol.  26  (3  R  R  R). 

Prima  facie  case  of  negilgence  where  passenger  was  injured. 
United  Rys.  &  Elec.  (To.  of  Baltimore  v.  Beidelman  (Md.),  p. 
662.  vol.  27  (4  R  R  R). 

Proximate  cause  where  negligence  of  street  car  driver  in  failing 
to  stop,  look  and  listen  and  act  of  passenger  in  jumping  from 
moving  car  to  avoid  danger,  action  for  injuries  in  collision 
with  locomotive  at  crossing.  Selma  Street  &  Suburban  Ry. 
Co.  V.  Owen  (Ala.),  p.  97,  vol.  25  (2  R  R  R). 


758  GENERAL  INDEX 

STREET  RAILWAYS— Continued. 

Proximate  cause  where  street  railway  passenger  was  injured  in 
panic  among  passengers  caused  by  flashes  of  electricity.  Davis 
V.  Paducah  Ry.  &  Light  Co.  (Ky.),  p.  684,  vol.  27  (4  R  R  R). 
Question  for  jury  whether  adopted  platform  was  reasonably 
safe.  Haselton  v.  Portsmouth,  K.  &  Y.  St.  Ry.  (N.  H.),  p. 
705,  vol.  29  (6  R  R  R). 
Ring  in  floor  of  street  car,  notice  of  defect.     Kingman  v.  Lynn 

&  B.  R.  Co.  (Mass.),  p.  672,  vol.  27  (4  R  R  R). 
Sufficiency  of  evidence  of  negligence  in  letting  off  street  railway 
passenger.    Phillips  v.  St.  Charles  St.  R.  Co.  (La.),  p.  902,  vol. 
24  (1  R  R  R). 
Sufliciency  of  evidence  to  show  that  street  railway  company  had 
adopted  platform  built  by  side  of  its  line.     Haselton  v,  Ports- 
mouth, K.  &  Y.  St  Ry.  (N.  H.),  p.  705,  vol.  29  (6  R  R  R). 
Utmost  human  skill,  diligence  and  foresight  not  due  passengers 
in  stopping  street  railway  car.     Freeman  v.   Metropolitan  St. 
Ry.  Co.  (Mo.),  p.  584,  vol.  26  (3  R  R  R). 
Violation  of  ordinance  as  negligence,  in  action  for  injury  to  pas- 
senger.    Selma  Street  &  Suburban  Ry.  Co.  v.  Owen  (Ala.),  p. 
97,  vol.  25  (2  R  R  R). 
Certain  consent  of  board  of  commissioners  of  Ohio  county  does 
not  confer  upon  the  railway  company  right  to  construct  its  rail- 
way on  and  oyer  such  portion  of  the  Cumberland  Road  as  lies 
within  the  limits  of  the  town  of  Triadelphia,  without  the  consent 
of  the  town  authorities.     Wheeling  &  E.   G.  R.  Co.  v.  Town  of 
Triadelphia  (W.  Va.),  p.  336,  vol.  43  (20  R  R  R). 
City   could   not   invoke    protection    of   contract   clause    of   federal 
constitution  against  abrogation  by  Mass.  Laws,  1898,  chap.  578, 
with  consent  of  street  railway,  of  the  provisions  of  a  contract 
between  that  company  and  the  city  with  reference  to  paving  the 
streets   through    which    the    company    was    thereby    granted   the 
right  to  extend  its  tracks,  and  the  substitution  which  that  statute 
makes  of  another  and  different  method  for  paving  and  repairing 
such  streets.     Worcester  v,  Worcester  Con.  St.  Ry.  Co.,  etc.  (U. 
S.),  p.  286,  vol.  39   (16  R  R  R). 
Collision    between    car    and    another   vehicle,    company    not    liable 
where    both    negligence    and    contributory    negligence,    if    latter 
was  proximate  cause.     Foulk  v.  Wilmington  City  Ry.  Co.   (Del. 
Super.  Ct.),  p.  541,  vol.  42  (19  R  R  R). 
Collision  between  car  and  another  vehicle,  direction  of  verdict  for 
defendant.     Dunkle  v.  City  Passenger  Ry.  Co.  (Pa.),  p. -776,  vol. 

37  (14  R  R  R). 

Collision  between  car  and  other  vehicle,  proximate  cause  where 
failure  to  maintain  lookout  and  contributory  negligence.  Birm- 
ingham Ry.,  Light  &  Power  Co.  v.  Brantley  <Ala.),  p.  191,  vol. 

38  (15  R  R  R).  ' 

Commercial  railroads  organized  under  Rev.  St.  of  Wis.,  1898,  § 
1820,  are  without  power  to  accept  street  railway  franchises. 
State  V.  Milwaukee,  etc.,  R.  Co.  (Wis.),  p.  261,  vol.  29  (6  R  R  R). 

Company  composed  of  a  consolidation  of  former  companies  is 
estopped  to  set  up  insolvency  of  original  debtor  when  sued  upon 
its  debt.  Shadford  v.  Detroit,  Y.  &  A.  A.  Railway  (Mich.),  p. 
845,  vol.  25  (2  R  R  R). 

Company  could  not  object  that  assessment  was  without  notice  to 
it.  Fair  Haven  &  W.  R.  Co.  v.  City  of  New  Haven  (Conn.), 
p.  652,  vol.  30  (7  R  R  R). 

Company  organized  under  statute  not  estopped  to  deny  its  con- 
stitutionality in  attempting  to  confer  right  on  another  company 
to  use  its  tracks.  Petition  of  Philadelphia,  M.  &  S.  St.  Ry.  Co, 
(Pa.),  p.  677,  vol.  31   (8  R  R  R). 

Company  relieved  from  duty  of  repairing  street  and  from  liability 
for  personal  injuries  from  defects  in  street.  Binninger  v.  City  of 
New  York  (N.  Y.),  p.  98,  vol.  33  (10  R  R  R). 
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Company,  under  its  charter,  could  not  be  required  to  pay  for  re- 
paving  with  new  kind  of  material.  City  of  Williamsport  v.  Wil- 
liamsport  Pass.  Ry.  Co.  (Pa.),  p.  841,  vol.  31  (8  R  R  R). 

Conditional  sale  of  rails  to  street  railway  company,  effect  on  rights 
of  vendor  of  laying  rails  in  track  on  land  in  which  vendee  rail- 
way company  has  no  interest.  Lorain  Steel  Co.  v.  Norfolk  &  B. 
St.  Ry.  Co.  (Mass.),  p.  718,  vol.  39  (16  R  R  R). 

Conditional  sale  of  rollinj?  stock,  application  of  Mass.  St.  1894, 
p.  355,  c.  326,  requiring?  sale  to  be  recorded  in  order  to  be  valid 
afj^ainst  subsequent  bona  fide  purchaser.  Lorain  Steel  Co.  v. 
Norfolk  &  B.  St.  Ry.  Co.  (Mass.),  p.  718,  vol.  39  (16  R  R  R). 

Consideration  of  contract  to  pay  certain  sum  on  completion  of 
road  to  a  certain  point.  Los  Angeles  Traction  Co.  v.  Wilshire 
(Cal.),  p.  695,  vol.  24  (1  R  R  R). 

Consolidation  of  street  railways.  Shadford  v.  Detroit,  Y.  &  A.  A. 
Railway  (Mich.),  p.  845,  vol.  25  (2  R  R  R). 

Consolidation  of  street  railways,  effect  on  assessment  lien.  City 
of  Lincoln  v,  Lincoln  St.  Ry.  Co.  (Neb.),  p.  892,  vol.  30  (7  R  R  R). 

Constitutionality  of  §  1,  ch.  119,  Laws  1899,  of  Maine,  relating  to 
the  organization  of  street  railways.  Appeal  of  Milbridge  &  C. 
Electric  R.  Co.  (Me.),  p.  489,  vol.  25  (2  R  R  R). 

Construction  of  only  single  track  around  corner  as  a  compliance 
with  stipulation  for  double  track.  Los  Angeles  Traction  Co.  v. 
Wilshire  (Cal.),  p.  695,  vol.  24  (1  R  R  R). 

Contract  rights  of  company  not  impaired  by  act  of  city  in  requiring 
it  to  pave  street  with  different  material  ffom  that  specified  by 
ordinance  granting  franchise.  City  of  Reading  v.  United  Trac- 
tion Co.  (Pa.),  p.  625,  vol.  27  (4  R  R  R). 

Contributory  Negligence. 

Alighting  from  moving  car.     Betts  v.  Wilmington  City  Ry.  Co. 

(Del.),  p.  602,  vol.  28   (5  R  R  R);  Richmond  Traction  Co.  v, 

Williams  (Va.),  p.  754,  vol.  32  (9  R  R  R). 
Assumption  of  risk  of  standing  on  side  steps  of  open  street  car. 

Woodroffe  v.  Roxborough,  C.  H.  &  N.  Ry.  Co.   (Pa.),  p.  186, 

vol.  25  (2  R  R  R). 
Attempting   to    drive    over    tracks    in    front    of    an    approaching 

electric  car.    McNab  v.  United  Railways  &  Electric  C5o.  (Md.), 

p.  39,  vol.  25  (2  R  R  R). 
Attempt  of  driver  of  hose   cart   to  cross   tracks  ahead   of   car. 

Hanlon  v.   Milwaukee  Elec.   Ry.   &   Light  Co.    (Wis.),  p.   388, 

vol.  32  (9  R  R  R). 
Bicyclist  taking  chances  in  crossing  street  car  track  when  view 

of  car  was  obstructed.     Bartlett  v.  Worcester  Consol.  St.  Ry. 

Co.  (Mass.).  p.  267,  vol.  43  (20  R  R  R). 
Boarding  moving  street  car.     Birmingham  Ry.  &  Electric  Co.  v. 

Brannon  (Ala.),  p.  154.  vol.  25  (2  R  R  R);  South  Chicago  City 

Ry.  Co.  V.  Dufresne  (111.),  p.  137,  vol.  29  (6  R  R  R). 
Care  due  from  person  approaching  crossing.    Adams  v.  Wilming- 
ton &  N.  Electric  Ry.  Co.  (Del.),  p.  307,  vol.  27  (4  R  R  R). 
Care  required  at  street  car  crossing  not  necessarily  the  same  as 

that  required  at  steam  railway  crossing.    Smith  v.  Minneapolis 

St.  Ry.  Co.  (Minn.),  p.  536,  vol.  42  (19  R  R  R). 
Care    required   in    driving   vehicle    across    street    railway   tracks. 

Riley   v.   Shreveport   Traction   Co.    (La.),   p.    785,   vol.   39    (16 

R  R  R). 
Care   required  in  looking  out   for  street   cars.     Daum  v.   North 

Jersey  St.  Ry.  Co.  (N.  J.),  p.  814,  vol.  30  (7  R  R  R). 
Gare  required  of  children.     Citizens'  St.  R.  Co.  v.  Hamer  (Ind.), 

p.  9,  vol.  25  (2  R  R  R). 
Care  required  of  cyclist.     North   Chicago  St.   R.   Co.   v.   Cossar 

(111.),  p.  796,  vol.  31  (8  R  R  R). 
Care  required  of  driver  of  vehicle.     Hanlon  v.  Milwaukee  Elec- 
tric Ry.  &  Light  Co.  (Wis.),  p.  388,  vol.  32  (9  R  R  R). 
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Care  required  of  drivers  of  other  vehicles.  Sullivan  v.  Boston 
Elevated  Ry.  Co.  (Mass.),  p.  512,  vol.  34  (11  R  R  R);  Knox 
V.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  512,  vol.  34  (11  R  R  R). 

Care  required  of  one  driving  vehicle  in  funeral  procession  as 
affected  by  fact  that  it  was  the  courtesy  custom  of  street 
railways  to  yield  right  of  way  at  crossings  to  such  processions. 
Foulk  V.  Wilmington  City  Ry.  Co.  (Del.  Super.  (Tt.),  p.  541, 
vol.  42  (19  R  R  R). 

Care  required  of  passengers.  Davis  v.  Paducah  Ry.  &  Light  Co. 
(Ky.),  p.  684,  vol.  27  (4  R  R  R). 

Care  required  of  pedestrian  at  street  crossings.  Burns  v.  Metro- 
politan St.  Ry.  Co.  (Kan.),  p.  476,  vol.  29  (6  R   R  R). 

Care  required  of  pedestrian  in  crossing. street.  Indianapolis  St 
Ry.  Co.  V,  Walton  (Ind.),  p.  388,  vol.  27  (4  R  R  R). 

Care  required  of  pedestrians,  instruction.  Chicago  City  Ry.  Co. 
V.  Tuohy  (111.),  p.  1,  vol.  27  (4  R  R  R);  Kernan  v.  Market  St. 
Ry.  Co.  (Cal.),  p.  471.  vol.  29  (6  R  R  R). 

Care  required  of  person  about  to  cross  street  railway  track,  in- 
struction. Nashville  Ry.  v.  Norman  (Tenn.),  p.  350,  vol.  27 
(4  R  R  R). 

Care  required  of  person  crossing  street  railway.  Atherton  v, 
Tacoma  Ry.  &  Power  Co.  (Wash.),  p.  668,  vol.  28  (5  R  R  R). 

Care  required  of  person  driving  along  street  railway  tracks. 
Tunison  v,  Weadock  (Mich.),  p.  203,  vol.  27  (4  R  R  R). 

Care  required  of  43erson  driving  on  street  car  tracks.  Ablard  v. 
Detroit  United  Ry.  (Mich.),  p.  722,  vol.  41  (18  R  R  R). 

Care  required  of  person  on  sidewalk  to  avoid  being  struck  by 
•street  car  overlapping  at  curve.  Hayden  v.  Fair  Haven  &  W. 
R.  Co.  (Conn.),  p.  32,  vol.  33  (10  R  R  R). 

Care  required  of  persons  using  highway.  Cox  v.  Wilmington 
City  Ry.  Co.  (Del.),  p.  818,  vol.  30  (7  R  R  R). 

Care  required  of  persons  using  street  car  tracks.  Wilman  v. 
People's  Ry.  Co.  (Del.),  p.  384,  vol.  32  (9  R  R  R). 

Care  required  of  traveler  using  highway.  Neal  v.  Wilmington 
&  N.  C.  Electric  Ry.  Co.  (Del.),  p.  386,  vol.  28   (5  R  R  R). 

Child  seven  years  old  injured  by  street  car,  question  for  jury. 
Citizens'  St.  R.  Co.  v.  Hamer  (Ind.),  p.  9,  vol.  25  (2  R  R  R). 

Collision  between  car  and  vehicle  driven  in  funeral  procession, 
custom  of  company  to  yield  right  of  way  to  such  processions 
at  crossings  could  be  taken  into  account  in  estimating  degree 
of  care  required  of  driver  of  such  vehicle.  Foulk  v.  Wilming- 
ton City  Ry.  Co.  (Del.  Super.  Ct.),  p.  541,  vol.  42  (19  R  R  R). 

Contributory  negligence  of  persons  on  street  injured  through 
negligence  in  management  of  street  car  does  not  preclude  re- 
covery unless  it  enters  directly  into  and  forms  a  part  of  the 
efficient  cause  of  the  accident.  Oates  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  p.  916,  vol.  26  (3  R  R  R). 

Crossing  street  car  tracks  in  front  of  car  which  should  have  been 
seen  in  time,  effect  of  plaintiff's  testimony  that  she  looked 
and  listened.  Reno  v.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.), 
p.  346,  vol.  34  (11  R  R  R). 

Custom  entitled  driver  of  fire  hose  cart  to  assume  that  speed 
of  street  car  would  be  slacked  to  allow  him  to  cross  tracks. 
Hanlon  v.  Milwaukee-  Electric  Ry.  &  Light  Co.  (Wis.),  p.  388, 
vol.  32  (9  R  R  R). 

Cyclist's  failure  to  turn  out  sufficiently  from  street  ,  car  was 
proximate  cause  of  collision  with  conductor,  who  had  alighted. 
North  Chicago  St.  R.  Co.  v.  Cossar  (111.),  p.  796,  vol.  31  (8 
R  R  R). 

Defendant  was  not  prejudiced  by  refusal  to  charge  that,  if  the 
sole  cause  of  the  collision  between  its  car  and  another  vehicle 
was  the  negligent  manner  in  which  the  horses  were  driven, 
defendant  was  not  liable,  as  other  instructions  fully  explained 


GENERAL  INDEX  761 

STREET  RAILWAYS— Continued. 

to  the  jury  the  effects  of  contributory  negligence  and  the  care 
required  of  thqse  in  charge  of  the  car.     Chicago  Union  Trac- 
tion Co.  V.  Leach  (111.),  o.  220,  vol.  39  (16  R  R  R). 
Definition    of   care   to   be   used    at   street    crossings.      Richmond 
Passenger  &  Power  Co.  v.  Gordon   (Va.),  p.  260,  vol.  34   (11 

R  R  R). 
Degree  of  care  required  for  self  protection  from  falhng  trolley 

wires.     Read  v.  City  &  Suburban  Ry.  Co.    (Ga.),  p.  278,  vol. 

26  (3  R  R  R).  ^     .^ 

Does    not   preclude    recovery   where    defendant's    servant    should 

have  seen  plaintiff's  danger  in  time  to  avoid  accident.     Klock- 

enbrink  v.  St.  Louis  &  M.  R.  R.  Co.   (Mo.),  p.  63,  vol.  30   (7 

R  R  R). 

Driver  of  buggy,  in  driving  across  street  railway  tracks,  was 
guilty  of  negligence  as  matter  of  law.  Hogan  v.  Winnebago 
Traction  Co.  (Wis.),  p.  232,  vol.  34  (11  R  R  R\ 

Driver  of  team  dragging  its  doubletrees,  in  attempting  to  drive 
it  across  tracks  at  night  when  he  knew  that  a  car  was  ap- 
proaching down  a  steep  grade,  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  Criss  v.  Seattle  Electric  Co. 
(Wash.),  p.  853,  vol.  40  (17  R  R  R). 

Driver  of  vehicle  was  not  guilty  of  contributory  negligence, 
either  in  going  upon  track  to  avoid  another  vehicle  or  in 
driving  along  ahead  of  car.  Latson  v.  St.  Louis  Transit  Co. 
(Mo.),  p.  845,  vol.  42  (19  R  R  R). 

Driver  of  vehicle  which  collided  with  street  car  was  guilty  of. 
Markowitz  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  p.  838,  vol.  39 
(16  R  R  R). 

Driver  of  wagon  not  a  trespasser,  nor  guilty  of  negligence,  in 
driving  on  street  car  track.  Strode  v.  St.  Louis  Transit  Co. 
(Mo.),  p.  569,  vol.  42  (19  R  R  R). 

Driver's  testimony  in  regard  to  asserted  impediments  on  the 
track  which  prevented  him  from  hastily  crossing  was  not  sus- 
tained by  allegations  of  his  petition  nor  by  weight  of  testi- 
mony. Riley  v.  Shreveport  Traction  Co.  (La.),  p.  785,  vol.  39 
(16  R  R  R). 

Driving  across  track  obstructed  by  snow.  Gerrard  v.  La  Crosse 
City  Ry.  Co.  (Wis.),  p.  489,  vol.  24  (1  R  R  R). 

Driving  on  street  car  track  in  the  dark  without  exercising  vig- 
ilance. McGauley  v.  St,  Louis  Transit  Co.  (Mo.),  p.  247,  voL 
34  (11  R  R  R). 

Driving  on  street  car  track  is  not,  as  matter  of  law.  Schafstette 
V.  St.  Louis  &  M.  R.  R.  Co.  (Mo.),  p.  715,  vol431  (8  R  R  R). 

Driving  over  to  opposite  track,  to  avoid  a  car,  in  front  of  another 
car  he  had  seen  approaching  from  rear,  without  looking  to  sec 
its  position.  Coats  v.  Seattle  Electric  Co.  (Wash.),  p.  165, 
vol.  40  (17  R  R  R). 

Driving  team  along  track  not  negligence  per  se.  Hot  Springs 
St.  Ry.  Co.  V.  Hildreth  (Ark.),  p.  168,  vol.  41  (18  R  R  R). 

Driving  vehicles,  with  curtains  down  at  side  and  rear,  upon 
street  car  tracks.  Richmond,  P.  &  P.  Co.  v.  Allen  (Va.),  p. 
566.  vol.  37  (14  R  R  R). 

Duty  of  cyclist  to  turn  out  when  approaching  street  car  con- 
ductor who  had  alight&d  in  the  discharge  of  his  duties.  North 
Chicago  St.  R.  Co.  v.  (Jossar  (111.),  p.  796,  vol.  31  (8  R  R  R). 

Duty  of  driver  of  vehicle  to  turn  off  street  railway  tracks.  Metro- 
politan St.  Ry.  Co.  V.  Rouch  (Kan.),  p.  457,  vol.  29  (6  R  R  R). 

Duty  of  driver  of  vehicle  to  turn  off  track  before  he  has  passed 
obstacle,  which  was  the  cause  of  his  turning  on  track,  to  avoid 
car  he  has  not  seen.  Sullivan  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  p.  512,  vol.  34  (11  R  R  R);  Knox  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  p.  512.  vol.  34  (11  R  R  R). 

Duty  of  traveler  to  stop  before  crossing  track.  Haas  v.  Chester 
St.  Ry.  Co.  (Pa.),  p.  810,  vol.  25  (2  R  R  R). 
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Duty  to  look  for  cars.  Nashville  Ry.  v.  Norman  (Tenn.),  P-  350, 
vol.  27  (4  R  R  R). 

Effect  of  failure  to  look  for  cars.  Wilman  v.  People's  Ry.  Co. 
(Del.),  p.  384,  vol.  32  (9  R  R  R). 

Evidence  that  car  upon  which  plaintiff  was  injured  while  riding 
on  running:  board  was  of  greater  width  than  the  other  cars  of 
the  company  was  properly  excluded.  Moody  v.  Springfield  St. 
Ry.  Co.  (Mass.).  p.  116,  vol.  29  (6  R  R  R). 

Evidence  that  plaintiff  had  previously  ridden  on  running  board 
without  being  injured  was  properly  excluded.  Moody  v,  Spring- 
field St.  Ry.  Co.  (Mass.),  p.  116,  vol.  29  (6.R  R  R). 

Failure  to  look  and  listen  before  crossing  tracks.  Wolf  v.  City 
&  Suburban  Ry,  Co.  (Ore.),  p.  777,  vol.  30  (7  R  R  R). 

Failure  to  look  and  listen  for  cars  approaching  from  behind  while 
driving  on  tracks.  Rouse  v.  Detroit  Electric  Ry.  (Mich.),  p. 
58,  vol.  33  (10  R  R  R). 

Girl  was  not  guilty  of,  as  matter  of  law,  in  attempting  to  alight 
to  hold  her  horse,  which  was  frightened  by  street  car.  Mc- 
Vean  v.  Detroit  United  Ry.  (Mich.),  p.  464,  vol.  38  (15  R  R  R). 

In  being  on  street  car  track  will  not  prevent  recovery  for  any 
injury  which  could  have  been  prevented  by  ordinary  care  after 
discovery  of  plaintiff's  peril.  Rapp  v.,  St.  Louis  Transit  Co. 
(Mo.),  p.  419,  vol.  39  (16  R  R  R). 

In  boarding  street  car  without  grasping  handholds.  Birming- 
ham Ry.  &  Electric  Co.  v.  Brannon  (Ala.),  p.  154,  vol.  25  (2 
R  R  R). 

In  driving  other  vehicle  across  street  diagonally  in  direction  elec- 
tric car  was  coming;  the  result  being  a  head-on  collision. 
Riley  v.  Shreveport  Traction  Co.  (La.),  p.  785,  vol.  39  (16  R- 
R  R). 

Instruction  as  to  contributory  negligence  in  driving  on  track 
when  car  was  five  hundred  feet  distant  properly  refused  as  not 
warranted  by  the  evidence.  Schafstette  v.  St.  Louis  &  M.  R. 
R.  Co.   (Mo.),  p.  715,  vol.  31  (8  R  R  R). 

Instruction  for  plaintiff  was  not  erroneous  for  failing  to  take 
into  consideration  his  negligence  contributory  to  a  collision  be- 
tween his  vehicle  and  street  car.  Latson  v.  St.  Louis  Transit 
Co.  (Mo.),  p.  845,  vol.  42  (19  R  R  R). 

Instructions  as  to  effect  of.  Schafstette  v.  St.  Louis  &  M.  R.  R. 
Co.  (Mo.),  p.  715,  vol.  31  (8  R  R  R). 

Insufficiency  of  evidence.  Kernan  v.  Market  St.  Ry.  Co.  (Cal.), 
p.  471,  vol.  29  (6  R  R  R). 

Insufficiency  .of  evidence  where  railroad  yardmaster  was  killed  in 
a  collision  between  his  train  pnd  a  street  car.  Philip  v.  Heraty 
(Mich.),  p.  39,  vol.  35  (12  R  R  R). 

Jumping  from  moving  street  car  to  avoid  dangers.  Selma  Street 
&  Suburban  Ry.  Co.  v.  Owen  (Ala.),  p.  97,  vol.  25  (2  R  R  R). 

Leaning  back  in  returning  money  to  pocket,  or  in  looking  for 
friend  who  was  also  on  footboard.  Anderson  v.  City  &  Sub- 
urban Ry.  Co.  (Ore.),  p.  763,  vol.  29  (6  R  R  R). 

Lookout,  care  required  of  person  driving  team  along  track.     Hot 
Springs    St.    Ry.    Co.    v,    Hildreth    (Ark.),    p.    168.   vol.    41    (18. 
R  R  R).  • 

Misleading  instruction  as  to  burden  of  proof.  Indianapolis  St. 
Ry.  Co.  V,  Taylor  (Ind.).  p.  588,  vol.  25  (2  R  R  R). 

Necessity  of  passenger  to  leave  moving  car,  instruction  erroneous 
for  requiring  absolute  necessity.  United  Rys.  &  Elec.  Co.  of 
Baltimore  v.  Beidelman  (Md.),  p.  662,  vol.  27  (4  R  R  R). 

Negligence  and  contributory  negligence.  Cox  v.  Wilmington 
City  Ry.  Co.  (Del.),  p.  818,  vol.  30  (7  R  R  R). 

Negligence  as  affected  by  subsequent  contributory  negligence  in 
crossing  street  railway.  McNab  v.  United  Railways  &  Electric 
Co.  (Md.),  p.  39,  vol.  25  (2  R  R  R). 
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Ne^liRence   of   servant   in   failing,   while   driving  his    master   in 

vehicle,  to  avoid  danger  from  falling  trolley  wire  imputable  to 

latter.    Read  v.  City  &  Suburban  Ry.  Co.  (Ga.),  p.  278,  vol.  26 

(3  R  R  R). 
Negligence   shown   by   the   evidence,  in  action  for  injuries   sus- 
tained by  driver  of  vehicle  while  crossing  tracks.     Stanley  v. 

Cedar  Rapids,  etc.,  Ry.  Co.  (Iowa),  p.  398,  vol.  32*  (9  R  R  R). 
No  defense  where  negligence  after  discovery  of  plaintiffs  peril. 

Floyd  V,   Paducah  Ry.   &  Light  Co.   (Ky.),  p.  713,  vol.  31   (8 

R  R  R). 
No    difference    between    electric    railway    in    country    and    steam 

railway   with   respect   to   contributory    negligence   in   crossing. 

McNab  V.  United  Railways  &  Electric  Co.  (Md.),  p.  39,  vol.  25 

(2  R  R  R). 
No  recoverv  where  speed  in  violation  of  ordinance  and  failure 

to  see  street  car  which  should  have  been  seen  in  time.     Reno 

V.  St  Lonis  &  Suburban   Ry.  Co.   (Mo.),  p.   346,  vol.   34   (11 

R  R  R). 
Not  contributory  negligence  to  back  delivery  wagon  against  curb 

at  right  angles  so  that  horses  must  necessarily  stand  across 

street  car  track.    Fenner  v.  Wilkesbarre  &  W.  V.  Traction  Co. 

(Pa.),  p.  617,  vol.  25  (2  R  R  R). 
Not  negligence,  as  matter  of  law,  to  drive  on  left-hand  side  of 

street.     Wood  v,    Boston   Elevated   Ry.    Co.    (Mass.),   p.   475, 

vol.  39  (16  R  R  R).' 
Not  negligence,  as  matter  of  law,  to  drive'  team  so  near  street 

car  track  that  car  going  in  same  direction  will  collide  with  it. 

Logan  V.  Old  Colony  St.  Ry.  Co.   (Mass.),  p.  141,  vol.  42  (19 

R  R  R). 
Not  negUfrence  as  matter  of  law  to  fail  to  look  and  listen  for 
.cars  before  attempting  to  drive  across  tracks.    Memphis  St.  Ry. 

Co.  V,  Riddick  CTenn.),  p.  407,  vol.  32  (9  R  R  R). 
Not  negligence  per  se  for  oersori  to  drive  along  street  railway 

track  in  the  nighttime,  although  street  is  of  sufficient  width  to 

permit  him  to   drive   off  the  track,  where  cars   cannot  strike 

him.    Ablard  v.  Detroit  United  Ry.  (Mich.),  p.  722,  vol.  41  (18 

R  R  R). 
Of  bicyclist,  killed  by  street  car,  was  question  for  jury.     South 

Chicago    City   Ry.    Co.   v,    Kinnare    (111.),   p.    229,   vol.    41    (18 

R  R  R). 
Of  boy  in  walking  on  track  without  looking  for  trains.     Kaiser 

V.  New  Orleans  &  C.  R.  Co.  (La.),  p.  237,  vol.  27  (4  R  R  R). 
Of  driver  of  wagon  was  a  question  for  jury.    McCarthy  v.  Boston 

Elevated  Ry.  Co.  (Mass.),  p.  856.  vol.  40  (17  R  R  R). 
Of   fireman    in   putting  on   coat   in   moving   cart   while   crossing 

street    railway    tracks.      Birmingham    Ry.    &    Electric    Co.    v. 

Baker  (Ala.),  p.  17,  vol.  25  (2  R  R  R). 
Of  passenger  passing  around   car  and   stepping   on   other  track 

without  looking.     Bass  v.  Norfolk  Ry.  &  Light  Co.   (Va.),  p. 

194.  vol.  24  (1  R  R  R). 
Of  person  driving  on  street  car  tracks,  and  injured  in  a  collision 

with  car,  was  for  jury.     Ablard  v.  Detroit  United  Ry.  (Mich.), 

p.  722,  vol.  41  (18  R  R  R). 
Only  ordinary  care  required  of  driver  of  vehicle  before  crossing 

tracks.     Stanley  v.  Cedar  Rapids,  etc.,  Ry.  Co.  (Iowa),  p.  398, 

vol.  32  (9  R  R  R). 
Passenger    extending   head    from    car    window.      Flynn    v.    Con- 
solidated Traction  Co.  (N.  J.),  o.  688.  vol.  27  (4  R  R  R). 
Passenger  riding  on  front  platform  jostled  by  crowd.     Cattano 

V.  Metropolitan  St.  Ry.  Co.  (N.  Y.),  p.  153,  vol.  29  (6  R  R  R). 
Pedestrian  struck  by  car,  which  he  had  seen  before  he  attempted 

to  cross  track,     Hornstein  v.  Rhode  Island  Co.  (R.  I.),  p.  401, 

vol.  37  (14  R  R  R). 
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Person  crossing  tracks  chargeable  with  notice  of  approach  of  car 
within  range  of  vision.  Metropolitan  St.  Ry.  Co.  v,  Agnew 
(Kan.),  p.  589,  vol.  27  (4  R  R  R). 

Person  in  vehicle,  driven  by  livery  stable  driver,  whose  habits 
were  unknown  to  him,  was  not  guilty  of,  where  his  first  knowl- 
edge of  danger  was  when,  looking  through  the  window  of  the 
carriage,  he  saw  a  street  car  bearing  down  on  him.  Sluder  r. 
St,  Louis  Transit  Co.  (Mo.),  p.  293,  vol.  39  (16  R  R  R). 

Presumption  that  injured  person  exercised  due  care.  Cox  v. 
Wilmington  City  Ry.  Co.  (Del.),  p.  818,  vol.  30  (6  R  R  R). 

Prevailing  rule  respecting  care  required  of  traveler  on  street 
railway  tracks.  Burns  v.  Metropolitan  St.  Ry.  Co.  (Kan.),  p. 
476,  vol.  29  (6  R  R  R). 

Prevents  recovery  for  injuries  sustained  in  collision  with  street 
car,  unless  the  accident  could  have  been  avoided  by  the  exer- 
cise of  ordinary  care  after  motorman  was  chargeable  with  no- 
tice of  plaintiff's  peril.  Louisville  Ry.  Co.  v.  Hoskins'  Adm'r 
(Ky.),  p.  484,  vol.  40  (17  R  R  R). 

Prospective  passenger  crossing  in  front  of  street  railway  car. 
Gilliland  v.  Middlesex  &  S.  Traction  Co.  (N.  J.),  p.  406,  voL  27 
(4  R  R  R). 

Proximate  cause  fixing  liability  where  both  negligence  and  con- 
tributory negligence.  Cox.  v.  Wilmington  City  Ry.  Co.  (Del.), 
p.  818,  vol.  30  (7  R  R  R). 

Question  for  jury,  in  action  for  injuries  caused  by  collision  be- 
tween street  car  and  heavy  wagon  crossing  track.  Metropol- 
itan St.  Ry.  Co.  V,  Slayman  (Kan.)^  p.  199,  vol.  27  (4  R  R  R). 

Question  for  jury  in  action  for  injuries  to  person  in  a  collision 
between  car  and  another  vehicle.  Rapp  v.  St.  Louis  Transit 
Co.   (Mo.),  p.  419,  vol.  39  (16  R  R  R). 

Question  for  the  jury  where  driver  failed  to  look  a  second  time, 
after  seeing  cars  approaching  from  both  directions  from  a  con- 
siderable distance.  Chauvin  v.  Detroit  United  Ry.  (Mich.),  p. 
795,  vol.  34  (11  R  R  R). 

Question  of  plaintiff's  negligence  in  crossing  track  in  front  of 
approaching  street  car  did  not  depend  on  his  judgment  as  to 
whether  there  was  a  chance  of  his  crossing  in  safety.  Whit- 
man V,  Boston  El.  Ry.  Co.  (Mass.),  p.  198,  vol.  27  (4  R  R  R). 

Railway  was  entitled  to  instruction  that,  though  it  was  negligent 
in  running  car  against  plaintiff,  yet,  if  he  was  also  negligent,  and 
his  negligence  contributed  to  the  accident,  so  that  but  for  it 
he  would  not  have  been  injured,  there  could  be  no  recovery. 
Lexington  St.  Ry.  v,  Strader  (Ky.),  p.  273,  vol.  43  (20  R  R  R). 

Riding  on  footboard,  instructions.  Anderson  v.  City  &  Suburban 
Ry.  Co.  (Ore.),  p.  763,  vol.  29  (6  R  R  R). 

Riding  on  footboard  of  street  car.  Anderson  v.  City  &  Suburban 
Ry.  Co.  (Ore.),  p.  763,  vol.  29  (6  R  R  R). 

Riding  on  running  board  where  vacant  seats  in  cars.  Moody  v. 
Springfield  St.  R.  Co.  (Mass.),  p.  116,  vol.  29  (6  R  R  R). 

Riglit  of  driver  of  another  vehicle  to  assume  that  motorman  will 
so  run  his  car  that  a  collision  will  not  occur  even  though  such 
driver  fails  to  do  his  duty.  Latson  v.  St.  Louis  Transit  Co. 
(Mo.),  p.  845,  vol.  42  (19  R  R  R). 

Right  of  driver  of  another  vehicle  to  assume  that  speed  of  street 
car  would  be  stopped  or  slackened,  in  accordance  with  custom, 
to  permit  him  to  cross  tracks.  Hanlon  v.  Milwaukee  Elec.  Ry. 
&  Light  Co.  (Wis.),  p.  388,  vol.  32  (9  R  R  R). 

Rights  and  duties  of  persons  using  streets  upon  which  are  street 
car  tracks.  Kerr  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  533, 
vol.  42  (19  R  R  R). 

Right  to  have  question  of  due  care  of  driver  submitted  to  jury, 
where  plaintiff,  driving  with  him,  testified  that  he  trusted  to 
former's  care,  the  latter  having  been  injured  in  a  collision  with 


GEN£RAI«  INDEX  765 

STREET  RAILWAYS— Continued. 

a  car.    Sullivan  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p.  512,  vol. 

34  (11  R  R  R);  Knox  v.  Boston  Elevated  Ry.  Co.  (Mass.),  p. 

512,  vol.  34  (11  R  R  R). 
Rule  of  caution  required  in  approaching  the  crossing  of  a  steam 

road  does  not  fully  apply  to  the  crossing  of  an  electric  railway. 

Marden  v,  Portsmouth,  K.  &  Y.  St.  Ry.  (Me.),  p.  821,  vol.  40 

(17  R  R  R). 
Rule  requiring  person  about  to  cross  steam  railway  to  look  for 

cars  equally  applicable  to  electric  railways.     Beerman  v.  Union 

R.  Co.  (R.   I.),  p.  707,  vol.  28   (5  R  R  R). 
Speed  of  cars,  judgment  required  of  person  about  to  drive  over 

street  car  tracks.     Hanlon  v.  Milwaukee  Electric  Ry.  &  Light 

Co.  (Wis.),  p.  388,  vol.  32  (9  R  R  R). 
Standing  on  side  steps  of  open  street  car.     Woodrolfe  v,  Rox- 

borough,  C.  H.  &  N.  Ry.  Co.  (Pa.),  p.  186,  vol.  25  (2  R  R  R). 
Standing  on  steps  of  street  car.     Baltimore  Consol.     Ry.  Co.  v. 

Foreman  (Md.),  p.  182,  vol.  25  (2  R  R  R). 
Stepping  from   moving  car.     Campbell  v.  Los  Angeles  Ry.   Co. 

(Cal.),  p.  85,  vol.  24  (1  R  R  R). 
Stop,  look  and  listen.     Keenan  v.  Union  Traction  Co.    (Penn.), 

p.  64,  vol.  25  (2  R  R  R). 
Stop,  look  and  listen,  duty  of  street  Car  driver.     Selma  Street  & 

Suburban  Ry.  Co.  v,  Owen  (Ala.),  p.  97,  vol.  25  (2  R  R  R). 
Stop,  look  and  listen,  electric  railways  in  the  country.     Keenan 

V.  Union  Traction  Co.  (Pa.),  p.  64,  vol.  25  (2  R  R  R). 
Stop,  look  and  listen,  erroneous  instruction  as  to  care  required. 

Hanlon  v.   Milwaukee   Elec.   Ry.   &  Light   Co.    (Wis.),  p.  388, 

vol.  32  (9  R  R  R). 
Stop,  look  and  listen,  steam  railroad  crossing  rule  inapplicable  to 

street  railways  crossings.     Hanlon  v  .Milwaukee   Electric  Ry. 

&  Light  Co.  (Wis.),  p.  388,  vol.  32  (9  R  R  R), 
Struck  by  car  while  crossing  track,  question  for  jury.    Coleman  t'. 

Lowell,  etc.,  St.  Ry.  Co.  (Mass.),  p.  680,  vol.  JO  (7  R  R  R). 
Sufficiency  of  allegation  of  necessity  of  plaintiff  to  leave  moving 

street  car.     Selma  Street  &  Suburban  Ry.  Co.  v.  Owen  (Ala.), 

p.  97,  vol.  25   (2  R  R  R). 
Sufficiency  of  evidence  in  action  for  injury  to  plaintiff  sustained 

while  attempting  to  drive  across  street  railway  tracks.     Nash- 
ville Ry.  V,  Norman  (Tenn.),  p.  350,  vol.  27  (4  R  R  R). 
The  fact  that  the  street  car  could  have  been  seen  by  child  seven 

years  old  injured  by  it  as  bearing  on  the  question  of  contrib- 
utory negligence.     Citizens'  St.  R.  Co.  v.  Hamer   (Ind.),  p.  9, 

vol.  25  (2  R  R  R). 
Contributory   negligence,    and    negligence,   proximate    cause.     But- 
ler V.  Rockland,  etc.,  St,  Ry.  (Me.),  p.  778,  vol.  37  (14  R  R  R). 

Damages. 

Additional  servitude,  street  railway  was  not,  and  abutting  owners 

not  entitled  to  compensation.     Mordhurst  v.  Ft.  Wayne  &  S. 

W.  Traction  Co.  (Ind.),  p.  .122,  vol.  38  (15  R  R  R). 
Compensation    for    construction    of    street    railway    track    across 

steam   railroad  track.     Central   Pass.    Ry.   Co.  v.   Philadelphia, 

etc.,  R.  Co.  (Md.),  p.  392,  (4  R  R  R). 
Damages    for   injury   to   non-abutting   property   from   change   of 

grade  of  street.     Putnam  v.  Boston  &  P.  R.  Corp.  (Mass.),  o. 

721,  vol:  28  (5  R  R  R). 

Difference  between  value  of  land  with  street-car  service  and  the 
expectation  that  cars  will  continue  always  to  run,  and  such 
value  without  the  operation  of  the  cars,  and  with  no  expecta- 
tion that  they  will  run  in  the  future,  too  uncertain  to  be  the 
measure  of  damages  for  breach  of  contract  to  run  cars  over  an 
extension,  contained  in  an  agreement  by  which  it  received  its 
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right  of  way.  Eckrngton  &  Soldiers*  Home  Railway  Company 
of  the  District  of  Columbia  v,  McDevitt  (U.  S.),  p.  853,  vol. 
34  (11  R  R  R). 

Electric  railway  company  liable  for  special  injuries  to  abutting 
property  caused  by  negligence  in  construction  or  operation  of 
road.  Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction  Co.  (Ind.). 
p.  122,  vol.  38  (15  R  R  R).    • 

Electric  railway  not  additional  burden  on  fee  of  street.  Younkin 
V,  Milwaukee  Light,  Heat  &  Traction  Co.  (Wis.),  p.  193,  vol 
33  (10  R  R  R). 

Electric  railwjiy  not  additional  servitude  on  highway.  George- 
town &  Lexmgton  Traction  Co.  v.  MulhoUand  (Ky.),  p.  871, 
vol.  31  (8  R  R  R). 

Excessive  verdict  where  street  car  passenger  was  carried  be- 
yond destination  and  addressed  in  an  insulting  manner  by 
motorman.  San  Antonio  Traction  Co.  v,  Crawford  (Tex.), 
p.  517,  vol.  28  (5  R  R  R). 

For  injury  to  nonabuttini?  property  from  change  of  grade  of 
street.  Putnam  v,  Boston  &  P.  R.  Corp.  (Mass.),  p.  721,  vol. 
28  (5  R  R  R). 

Interurban  operation  of  electric  railway  as  an  additional  servi- 
tude with  respect  to  streets  of  second  city.  Younkin  v,  Mil- 
waukee Light,  Heat  &  Traction  Co.  (Wis.),  p.  193,  vol.  33  (10 
R  R  R). 

Mass.  statute,  making  street,  railway  liable  for  injuries  sustained 
during  construction  resulting  from  carelessness  h^s  no  appli- 
cation to  injuries  sustained  by  abutting  owner  from  slight  rais- 
ing of  grade  of  surface  of  street  by  railway  company  in  process 
of  construction.  Laroe  v,  Northampton  St.  Ry.  Co.  (Mass.), 
p.  96,  vol.  43  (20  R  R  R). 

Not  additional  servitude.  Austin  v.  Detroit,  Y.  &  A.  A.  Ry. 
(Mich.),  p.  862,  vol.  31  (8  R  R  R). 

Railway  was  not  liable  for  slight  raising  of  street  grade  from  6 
to  15  inches,  reasonably  necessary  as  a  matter  of  proper  con- 
struction. Laroe  v.  Northampton  St.  Ry.  Co.  (Mass.),  p.  96, 
vol.  43  (20  R  R  R). 

Sufficiency  of  evidence  to  show  special  injury  to  nonabutting 
property  from  change  of  grade.  Putnam  v,  Boston  &  P.  RI 
Corp.  (Mass.),  p.  721,  vol.  28  (5  R  R  R). 

Where  street  grade  is  altered  by  grant  of  location  of  street  rail- 
way, it  is  not  altered  "for  the  purpose  of  repairing  such  way,** 
within  statute  providing  that  an  abutter  shall  be  entitled  to 
compensation  for  damages  sustained  by  change  of  grade  of  a 
public  way,  or  for  purpose  of  repairing  such  way.  Laroe  v. 
Northampton  St.  Ry.  Co.  (Mass.),  p.  96,  vol.  43  (20  R  R  R). 
Defendant  company  guilty^  of  negligence  in  making  ridge  of  earth 

between  its  track  and  sidewalk  under  direction  of  commissioner 

of  highway.     Lee  v.  Boston  El.  Ry.  Co.  (Mass.),  p.  346,  vol.  30 

(7  R  R  R).  •       • 

Defendant  could  not  complain  of  an  instruction,  because  it  merely 

required  the  motorman  to  use  common-law  care,  -while  petition 

charged  violation  of  ordinance  requiring  motorman   to   stop  on 

first   appearance   of  danger   to  person   using  street.     Latson  v. 

St.  Louis  Transit  Co.  (Mo.),  p.  845,  vol.  42  .(19  R  R  R). 
Duty  of    street    railway    constructing  its  tracks  across  steam    rail- 
road  to   perpetually  maintain   and  repair  crossing  according  to 

direction  of  engineer  of  steam  road.     Central  Pass.  Ry.  Co.  v. 

Philadelphia,  etc.,  R.  Co.  (Md.),  p.  392,  vol.  27  (4  R  R  R), 
Duty  to  pave  between  tracks,  construction  of  ordinance  accepted 

by  company.     Borough  of  West  Chester  v.  West  Chester  St  Ry 

Co.  (Pa.),  p.  912,  vol.  26  (3  R  R  R). 
Duty  to  repair  street.     City  of  Springfield  v.  Springfield  St   Ry. 
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Co.  (Mass.),  p.  815,  vol.  27  (4  R  R  R);  City  of  Worcester  v.  Wor- 
cester Consol.  St.  Ry.  Co.  (Mass.),  p.  856,  vol.  27  (4  R  R  R). 

Duty  to  unite  in  forming  connection  with  track  of  another  com- 
pany. Suburban  R.  Co.  v.  Metropolitan  West  Side  Elevated  R. 
Co.   (Ill),  p.  476,  vol.  24  (1  R  R  R). 

Effect  of  change  of  motive  power  on  application  of  charter  regula- 
tions.    Snouffer  v.  Cedar  Rapids  &  M.  City  Ry.  Co.  (Iowa),  p. 

•    745,  vol.  28  (5  R  R  R);  Cedar  Rapids  &  M.  City  Ry.  Co.  v.  City 
of  Cedar  Rapids  (Iowa),  p.  745,  vol.  28  (5  R  R  R). 

Error  to  permit  counsel  to  make  remark  to  the  jury,  not  warranted 
by  evidence,  on  the  duty  to  use  street  car  fenders.  Carney  v. 
Concord  St.  Ry.  (N.  H.),  p.  307,  vol.  34  (11  R  R  R). 

Estoppel  of  stockholders  to  contend  that  bonds  are  mvalid.  Wells 
V.  Northern  Trust  Co.  (111.),  p.  478,  vol.  25  (2  R  R  R). 

Estoppel  to  deny  prior  indebtedness  upon  consolidation.  Shadford 
V.  Detroit,  Y.  &  A.  A.  Railway  (Mich.),  p.  845,  vol.  25  (2  R  R  R). 

Evidence. 

Absence  of  prior  accidents  as  showing  safe  operation  without  de- 
railing switch.  State  v.  Young  (N.  J.),  p.  659,  vol.  33  (10  R 
R  R). 

Admissibility,  of  expert  testimony  as  to  speed  of  street  car. 
Robinson  v,  Louisville  Ry.  Co.  (C.  C.  A.),  p.  838,  vol.  24  (1 
R  R  R). 

Admission  of  opinion  of  non-expert  as  to  speed  of  car  which  col- 
lided with  his  vehicle  was  not  reversable  error.  Sluder  v.  St. 
Louis  Transit  Co.  (Mo.)    p.  293,  vol.  39  (16  R-R  R). 

Burden  of  proving  that  collision  was  caused  by  negligence.  Cox 
V.  Wilmington  City  Ry.  Co.  (Del.),  p.  818,  vol.  30  (7  R  R  R). 

Cross-examination  of  witness  testifymg  as  to  speed  of  car.  Han- 
Ion  v.  Milwaukee  Elec.  Ry.  &  Light  Co.  (Wis.),  p.  388,  vol.  32 
(9  R  R  R). 

Declaration  of  motorman,  made  after  occurrence,  was  not  bind- 
ing on  defendant  street  railway,  in  action  for  Killing  dog,  and 
was  inadmissible.  Wallace  v.  North  Alabama  Traction  Co. 
(Ala.),  p.  804,  vol.  42  (19  R  R  R). 

Error  in  asking  motorman  in  what  distance  "he  could  have 
stopped  the  car"  cured  by  his  answer.  Schafstette  v.  St.  Louis 
&  M.  R.  R.  Co.  (Mo.),  p.  715,  vol.  31  (8  R  R  R). 

Evidence  of  habitual  negligence  in  running  trains  at  a  high  and 
dangerous  rate  of  speed,  in  violation  of  ordinance,  inadmissi- 
ble. Atherton  v.  Tacoma  Ry.  &  Power  Co.  (Wash.),  p.  668, 
vol.  28  (5  R  R  R). 

Fact  that  a  street  car  runs  an  unusual  distance  before  it  is 
stopped  after  running  over  a  person  is  some  evidence  of  im- 
proper management.  Chicago  City  Ry.  Co.  v.  Tuohy  (111.), 
p.  1,  vol.  27  (4  R  R  R). 

How  far  gongs  of  fire  pattol  wagons  could  be  heard.  Hanlon 
V.  Milwaukee  Elec.  Ry.  &  Light  Co.  (Wis.),  p.  388,  vol.  32 
(9  R  R  R). 

In  action  for  injuries  to  one  whose  vehicle  was  run.  down  by 
street  car,  it  was  proper  to  permit  him  to  testify  as  to  the  rate 
of  speed  at  which  the  car  was  running  such  testimony  not 
being  given  as  an  expert.  Sluder  v.  St.  Louis  Transit  Co. 
(Mo.),  p.  293,  vol.  39  (16  R  R  R). 

Incompetency  of  motorman,  how  shown.  Metropolitan  West 
Side  Elevated  Ry.  Co.  v.  Fortin  (III.),  p.  77,  vol.  32  (9  R 
R  R). 

Motorman  of  several  months'  experience  is  competent  to  give  his 
opinion  that  it  was  impossible  to  have  stopped  car  in  time  to 
have  prevented  injury  complained  of.  Wallace  v.  North  Ala- 
bama Traction  Co.  (Ala.),  p.  804,  vol.  42  (19  R  R  R). 
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Of  neRli^ence  in  running  car  without  signals  at  excessive  speed 
Kernan  v.  Market  St.  Ry.  Co.  (Cal.),  p.  471,  vol.  29  (6  R  R  R). 

Opinion  as  to  speed  of  car  based  on  noise  made  by  it.  Campbell 
V.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.),  p.  248,  vol.  32  (9 
R  R  R). 

Opinion  evidence  as  to  speed  of  street  cars.  Mathieson  v.  Omaha 
St.  Ry.  Co.  (Xeb.),  p.  469,  vol.  29  (6  R  R  R). 

Ordinance  regulating  speed  of  electric  street  cars  immaterial 
where  it  is  not  shown  at  what  rate  car  in  question  was  run- 
ning. Mathieson  v.  Omaha  St.  Ry.  Co.  (Neb.),  p.  469,  vol.  29 
(6  R  R  R). 

Ordinances,  where  question  as  to  negligent  speed.  Mathiescn  r. 
Omaha  St.  Ry.  Co.  (Neb.),  p.  777,  vol.  34  (11  R  R  R). 

Ordinance  to  prevent  accidents,  but  stating  merely  general  rules 
of  law,  properly  excluded,  in  action  for  mjuries  sustained  in  a 
collision.  (Christy  v,  Des  Moines  City  Ry.  Co.  (Iowa),  p.  42, 
vol.  37  (14  R  R  R). 

Plaintiff's  testimony  as  to  his  general  habit  of  looking  for  cars 
at  crossing.  Nashville  Ry.  v.  Norman  (Tenn.),  p.  350,  vol.  27 
(4  R  R  R). 

Prior  accidents  from  slipping  of  trolley  wire.  Nelson  v.  Union 
R.   Co.   (R.  I.),  p.  633,  vol.  35  (12  R  R  R). 

Question  to  plaintiff's  witness,  testifying  that  he  had  been  injured 
by  defendant's  cars,  "Did  you  present  any  claim  to  the  com- 
pany?" properly  excluded.  Daum  v.  North  Jersey  St.  Ry. 
Co.  (N.  J.),  p.  814,  vol.  30  (7  R  R  R). 

Rule  of  company  for  operation  of  cars,  in  action  for  negligence  in 
operating  car.  Frizzell  v.  Omaha  St.  Ry.  Co.  (C.  C.  A.),  p. 
714,  vol.  32  (9  R  R  R). 

Speed,  non-expert  testimony.     Mathiesen  v.  Omaha  St.  Ry.  Co. 

(Neb.),  p.  777,  vol.  34  (11  R  R  R). 
Speed  of  street  car,  where  it  appeared  that  it  was  from  15  to  30 
miles  an  hour,  defendant  was  not  prejudiced  by  the  exclusion 
of  evidence  that  the  train  with  which  it  collided  was  running 
faster   than   ordinary   speed.     Chicago   City   Ry.   Co.   v.    Shaw 
(111.),  p.  586,  vol.  41  (18  R  R  R). 
Statement  of  motorman  of  car  which  collided  with  plaintiff  as  to 
his  reason  for  not  sounding  the  gong  or  stopping  the  car  was 
a  part  of  the  res  gestae.     Lexington  St.  Ry.  v.  Strader  (Ky.), 
.    p.  273,  vol.  43  (20  R  R  R). 

Testimony  of  bystander  as  to  remarks  of  conductor,  made  after 
the   accident,  were   inadmissible.     Indianapolis   St.   Ry.    Co.  v. 
Taylor  (Ind.),  p.  356,  vol.  37  (14  R  R  R). 
That  rail  was  used  on  inside  of  new  cars  purchased  by  defendant, 
and  was  not  used  on  old  cars,  was  properly  excluded  in  action 
for   injury    sustained    by   passenger    riding   on    running   board*. 
Moody  V.   Springfield   St.   Ry.   Co.    (Mass.),  p.   116,  vol.  29   (6 
R  R  R). 
Where  there  was  an  obstruction,  shutting  a  car  out  of  view  at 
a  certain  point,  answer  that  a  person  could  not  see  the  car  was 
not  objectionable  as  involving  a  conclusion.     Wallace  v.  North 
Alabama  Traction  Co.  (Ala,),  p.  804,  vol.  42  (19  R  R  R). 
Where  testimony  of  a  witness,  having  no  personal  knowledge  of 
the  facts,  showed  that  the  car  running  over  the  dog  could  have 
been  stopped  in  time  to  have  prevented  the  injury,  error,  if  any, 
in    refusing    to   exclude    such    evidence   was   not   prejudicial   to 
plaintiff.     Wallace  v.   North   Alabahia  Traction  Co.    (Ala.),   p. 
804,  vol.  42  (19  R  R  R). 
Evidence  sufficient  to  require  instruction  that  if  plaintiff  unexpect- 
edly drove  his  wagon  on  track  and  defendant's  servants  did  all 
they  could  in  the  exercise  of  ordinary  care  to  stop  the  car,  there 
could  be  no   recoverv.     Chicago  Union  Traction   Co.  v.   Browdy 
(111.),  p.  68,  vol.  33   (10  R  R  R). 
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Evidence  warranted  verdict  for  plaintiff,  injured  in  a  collision  be- 
tween his  wagon  and  car.  Kennedy  v.  Consolidated  Traction  Co. 
(Pa.),  p.  635,  vol.  37  (14  R  R  R). 

Exemption  of  subsurface  street  railway  in  New  York  City  from 
operation  of  the  special  franchise  tax  authorized  by  N.  Y.  Laws 
1899,  chap.  712,  does  not  make  the  statute  invalid,  as  denying 
owners  of  surface  street  railways  in  that  city  equal  protection  of 
laws,  or  as  depriving  them  of  their  property  without  due  process 
of  law.  People,  etc.,  of  New  York  v.  State  Board  of  Tax  Com'rs 
(U.  S.),  p.  468,  vol.  42  (19  R  R  R), 

Fact  that  city  enjjineer  is  overlookinfj  work  done  by  a  street 
railway  in  a  public  street  does  not  relieve  the  company  from  the 
duty  resting  on  it  to  keep  such  part  of  the  street  in  a  safe  condi- 
tion. Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  p.  131,  vol.  42 
(19  R  R  R). 

Fact  that  point  where  car  ran  into  person  crossing  track  was  a 
populous  place  was  one  to  be  considered  by  jury  as  bearing  on 
question  of  company's  negligence.  Indianapolis  St.  Ry.  Co.  v, 
Taylor  (Ind.),  p.  356,  vol.  37  (14  R  R  RO- 

Finding  that  road  was  completed  within  reasonable  time,  in  action 
on  note  payable  at  a  certain  time  after  completion  of  road.  Los 
Angeles  Traction  Co.  v.  Wilshire  (Cal.),  p.  695,  vol.  24  (1  R  R  R). 

Forfeiture  of  franchise,  without  action  on  part  of  township  author- 
ities, for  failure  to  build  road  within  time  designated.  Millcreek 
Tp.  V.  Erie  Rapid  Transit  St.  Ry.  Co.  (Pa.),  p.  36,  vol.  36  (13 
R  R  R). 

Formation  of  street  railways,  statutes.  City  of  Detroit  v.  Detroit 
Citizens'  Street  Ry.  Co.  (U.  S.),  p.  851,  vol.  25  (2  R  R  R). 

Franchise,  obligations  of  street  railway's  assignee.  Revnolds  v. 
Pacific  Electric  Ry.  Co.  (Col.),  p.  658,  vol.  40  (17  R  R  ll). 

Franchises,  consent  of  state  necessary  to  validity  of  surrender  of. 
Thompson  v.  Schenectady  Ry.  Co.  (C.  C.  A.),  p.  351,  vol.  36  (13 
R  R  R). 

Gross  negligence  in  running  car  past  persons  engaged  in  picking  up 
packages  warranted  verdict  for  plaintiff  even  though  he  was 
guilty  of  contributory  negligence.  Rhymes  v.  Jackson  Electric 
Ry.,  L..&  P.  Co.  (Miss.),  p.  7,  vol.  37  (14  R  R  R). 

Harmless  error  in  refusing  instruction  relating  to  cause  of,  and 
liability  for,  collision,  requested  by  defendant,  emt)racing  only 
converse  of  proposition  in  instruction  given.  Schafstette  v.  St. 
Louis  &  M.  R.  R.  Co.  (Mo.),  p.  715,  vol.  31  (8  R  R  R). 

Implied  obligation  of  company  to  keep  that  part  of  street  occupied 
by  it  free  from  pitfalls  and  in  safe  condition.  Montgomery  St 
Ry.  Co.  V.  Smith  (Ala.),  p.  131,  vol.  42  (19  R  R  R). 

In  action  against  street  railway  for  injuries  received  by  plaintiff 
through  falling  into  excavation  made  by  defendant  in  street,  the 
several  counts  of  the  complaint  were  not  demurrable  as  charging 
disjunctively  two  causes  of  action.  Montgomery  St.  Ry.  Co.  v. 
Smith  (Ala.),  p.  131,  vol.  42  (19  R  R  R). 

Inclusion  of  franchises  in  foreclosure  decree.  Wells  v.  Northern 
Trust  Co.  (111.),  p.  478,  vol.  25  (2  R  R  R). 

Indiana  statute  authorizing  cities  to  grant  street  railway  franchises 
not  unconstitutional  as  granting  special  privilege.  Smith  v.  In- 
dianapolis St.  Ry.  Co.  (Ind.),  p.  116,  vol.  26  (3  R  R  R). 

Instruction  authorizing  recovery,  if  by  reason  of  excessive  speed 
the  motorman  was  unable  to  avert  the  collision  with  plaintiffs 
vehicle,  was  not  objectionable  on  the  ground  that  there  was  no 
evidence  showing  within  what  space  the  car  could  have  been 
stopped.  Latson  v.  St.  Louis  Transit  Co.  (Mo.),  p.  845,  vol.  42 
(19  R  R  R). 

Insufficiency    of   evidence    to    show    impossibility    of   carrying    out 

ID— 49 


770  GENERAI,  INDEX 

STREET  RAILWAYS— Continued. 

contract     to    build     street    railway.     Borough    of    Montooth  v. 
Brownsville  Ave.  St.  Ry.  Co.  (Pa.),  p.  889,  vol.  31  (8  R  R  R). 
Insufficiency  of  evidence  to  show  that  laborer  in  street  injured  by 
street  car  was  a  trespasser.     Daum  v.  North  Jersey  St.  Ry.  Co. 
(N.  J.),  p.  814,  vol.  30  (7  R  R  R). 
It  appearing  that  conductor  ordering  newsboy  from  moving  street 
car  did  not  intend  to  injure  him,  his  conduct  was  negligent,  but 
not  wrongful.     Indianapolis  St.  Ry.  Co.  v.  Hockett  (Ind.),  p.  787, 
vol.  30  (7  R  R  R). 
It  is  no  defense  to  action  on  contract  promising  certain  sum  after 
road  was  built  to  certain  place  that  company  did  not  build  entire 
road  but  used  portion  of  track  of  another  company.    Los  Angeles 
Traction  Co.  v.  Wilshire  (Cal.),  p.  695,  vol.  24  (1  R  R  R). 
Laws   1889,  p.   161,   ch.   178,  §*  2,  granting  special  charter,  and  re- 
quiring route  to  be  laid  out  by  selectmen,  not  repealed  by  laws 
1895,  p.  367,  ch.  27.     Lenoix  v.  Dover,  S.  &  R.  St.  Ry.  (N.  H.),  p. 
105,  vol.  31  (8  R  R  R). 
Legislative    power    to    limit   authority    of    county   board    to   grant 
license  to  occupy  highways.     Goddard  v.  Chicago  &  N.  W.  Ry. 
Co.  (111.),  p.  781,  vol.  30  (7  R  R  R). 
Liability  for   injury  to   rider  thrown   by  horse  frightened   by  ap- 
proach of  street  car.    Danville,  Ry.  &  El.  Co.  v,  Hodnett  (Va.),p. 
170,  vol.  30  (7  R  R  R). 
Licibility    for    prior    indebtedness    when    consolidation    is    effected. 
Shadford  v.  Detroit,  Y.  &  A.  A.  Railway  (Mich.),  p.  845,  vol.  25 
(2  R  R  R). 
Liability  of  street  railway  company  constructing  its  track   across 
steam  railroad  for  cost  of  constructing  crossing.     Central  Pass. 
Ry.   Co.  V.   Philadelphia,  etc.,   R.   Co.    (Md.),  p.   392,  vol.   27    (4 
R  R  R). 
Liability  of  transferee  of  railway  property  for  debts  of  transferor. 
Shadford  v.  Detroit,  T.  &  A.  A.  Railway  (Mich.),  p.  845,  vol.  25 
(2  R  R  R). 
License  fee,  liability  of  lessee  under  New  Jersey  statute.     Mayor, 
etc.,  V.   Consolidated  Traction   Co.    (N.  J.),  p.   267,   vol.   34    (11 
R  R  R). 
Lien   for  paving  taxes.     City  of   Lincoln  v.   Lincoln   St.    Ry.    Co. 

(Neb.),  p.  892,  vol.  30  (7  R  R  R). 
Local  assessment  lien  against  street  railway  superior  to  mortgage 
lien.     City   of   Lincoln  v.   Lincoln   St.    Ry.   Cio.    (Neb.),    p.   892, 
vol.  30  (7  R  R  R). 

Lookouts. 

Care  required  of  motorman.  Forrestal  v,  Milwaukee  Electric 
Ry.  &  L.  Co.  (Wis.),  p.  814,  vol.  34  (11  R  R  R) ;  Sharton  v. 
Augusta  &  A.  .Ry.  Co.  (S.  Car.),  p.  190,  vol.  40  (17  R  R  R). 

Duty  of  company  to  look  out  for  boy  passing  between  cars 
blocking  public  street.  Thompson  v.  Missouri,  K.  &  T.  Ry. 
Co.  (Mo.),  p.  832,  vol.  25  (2  R  R  R). 

Duty  of  motorman  to  look  out  for  children.  Gray  v.  St.  Paul 
City  Ry.  Co.   (Minn.),  p.  698,  vol.  28  (5  R  R  R). 

Duty  to  look  out  for  trespassers.  Floyd  v.  Paducah  Ry.  &  Light 
Co.  (Ky.),  p.  713,  vol.  31  (8  R  R  R). 

Duty  to  other  users  of  highway.  South  Covington  &  C.  St.  Ry. 
Co.  V.   McHugh   (Ky.),  p.  760,  vol.  34  (11  R  R  R). 

Evidence  did  not  show,  as  matter  of  law,  that  there  was  negli- 
gence in  not  seeing  vehicle  on  track,  or  in  not  sounding  gong. 
MgGauley  v.  St.  Louis  Transit  Co.  (Mo.),  p.  247,  vol.  34  (11 
R  R  R). 

Insufficiency  of  evidence  for  submission  to  jury  on  question 
whether  motorman  was  chargeable  with  knowledge  of  pedes- 
trian's peril.  Reno  v.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.),  p. 
346,  vol,  34  (11  R  R  R), 
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Lookout   duty   of   motorman.      Gulf,   etc.,    Ry.    Co.   v,    Matthews 

(Tex.),  ^.  573,  vol.  43  (20  R  R  R). 
Ordinance  requiring  vigilance  on  part  of  motorman,  for  protec- 
tion of  pedestrians,  a  valid  police  regulation.     Riska  v.  Union 
Depot  R.  Co.  (Mo.),  p.  294,  vol.  34  (11  R  R  R). 

Mandamus  to  compel  compliance  with  conditions  upon  which  fran- 
chises were  granted.  Township  of  Grosse  Pointe  v,  Detroit,  etc., 
Ry.  (Mich.),  p.  494,  vol.  25  (2  R  R  R). 

Mandamus  to  compel  purchasing  company  to  discharge  liabilities 
of  predecessor.  Township  of  Grosse  Pointe  v.  Detroit  &  L.  St. 
C.  Ry.  (Mich.),  p.  494,  vol.  25  (2  R  R  R). 

Mandamus  will  not  lie  to  compel  selling  company  to  comply  with 
terms  of  its  franchises.  Township  of  Grosse  Pointe  v.  Detroit 
&  L.  St.  C.  Ry.  (Mich.),  p.  494,  vol.  25  (2  R  R  R). 

Modification  of  instruction  requested  by  defendant,  that  "unless 
excessive  speed  prevented  stopping  the  car,"  was  properly  re- 
fused it  appearing  that  if  the  motorman  had  applied  his  brakes 
as  soon  as  he  saw  danger  of  a  collision  with  plaintiff's  vehicle 
the  accident  would  have  been  averted,  and  the  special  defense 
pleaded  being  that  the  accident  was  caused  by  plaintiff  who 
was  driving  so  close  in  front  of  car  as  to  render  a  collision  un- 
avoidable. Latson  v.  St.  Louis  Transit  Co.  (Mo.),  p.  845,  vol.  42 
(19  R  R  R). 

Mutual  Rights. 

Between  street  crossings,  a  street  car  has  a  paramount  right  to 
the  use  of  its  tracks,  to  be  exercised  in  a  reasonable  and 
prudent  manner.  Marden  v.  Portsmouth,  K.  &  Y.  St.  Ry. 
(Me.),  p.  821.  vol.  40  (17  R  R  R). 

Care  required  of  motorman  and  driver  of  vehicle,  where  view  is 
obstructed,  when  approaching  a  crossing.  Dungan  v.  Wil- 
mington City  Ry.  Co.  (Del.),  p.  746,  vol.  37  (14  R  R  R). 

Care  required  of  street  railway  and  other  users  of  street.  Haas 
V.  New  Orleans  Rys.  Co.  (La.),  p.  442,  vol.  34  (11  R  R  R). 

Care  required  of  street  railway  and  person  crossing  street  not  at 
crossing.  Wilman  v.  People's  Ry.  Co.  (Del.),  p.  384,  vol.  32 
(9  R  R  R). 

Company  has  right  of  way  within  limits  of.  its  tracks.  Cox  v. 
Wilmington  City  Ry.  Co.  (Del.),  p.  818,  vol.  30  (7  R  R  R). 

Crossings,  car  has  no  rights  at  superior  to  other. vehicles.  Mar- 
den V.  Portsmouth.  K.  &  Y.  St.  Ry.  (Me.),  p.  821,  vol.  40  (17 
R  R  R). 

Crossings,  mutual  rights  and  duties  of  those  in  charge  of  street 
cars  and  other  users  of  streets.  Birmingham  Ry.,  L.  &  P.  Co. 
V.  Oldham  (Ala.),  p.  165,  vol.  37  (14  R  R  R). 

Drayman  and  motorman  at  crossing  have  equal  rights.  Mem- 
phis St.  Ry.  Co.  V.  Norris  (Tenn.),  p.  659,  vol.  27  (4  R  R  R). 

Electric  street  cars'  right  to  use  of  part  of  street  covered  by 
the  tracks  superior  to  rights  of  other  users.  Di  Prisco  v.  Wil- 
mington City  Ry.  Co.  (Del.),  p.  478,  vol.  ^4  (11  R  R  R). 

Exclusive  right  of  way  on  tracks.  Rouse  v.  Detroit  Electric  Ry. 
(Mich.),  p.  58,  vol.  33  (10  R  R  R). 

Fact  that  person  was  negligent  in  failing  to  drive  his  wagon  off 
street  car  track,  when  he  heard  car  gong,  did  not  authorize 
motorman  to  run  his  wagon  down.  Strode  v.  St.  Louis  Transit 
Co.  (Mo.),  p.  569,  vol.  42  (19  R  R  R). 

Instructions,  taken  together,  properly  presented  the  issues  of 
negligence  and  contributory  negligence,  in  action  for  injuries 
to  person  in  a  collision  between  his  vehicle  and  street  car. 
Rapp  V.  St.  Louis  Transit  Co.  (Mo.),  p.  419,  vol.  39  (16  R  R  R). 

Liability  of  company  for  collision  with  other  vehicle  at  crossing, 
comprehensive  statement  of  general  rule.  Boudwin  v.  Wil- 
mington City  Ry.  Co.  (Del.),  p.  564,  vol.  42  (19  R  R  R). 
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Misleading  instruction  as  to  duties  of  pedestrian,  and  mutual 
rifjfhts  of  pedestrian  and  company.  Portsmouth  St.  R.  Co.  v. 
Feed's  Administrator  (Va.).  p.  65,  vol.  36  (13  R  R  R). 

Mutual  rights  and  duties  of  motormen  and  others  in  charg^e  of 
cars,  and  other  users  of  streets.  Conrad  v.  Elizabeth,  P.  &  C. 
J.  Ry.  Co.  (N.  J.),  p.  126,  vol.  36  (13  R  R  R);  Kerr  v.  Boston 
Elevated  Ry.  Co.  (Mass*),  p.  533,  vol.  42  (19  R  R  R);  Light- 
foot  V.  WinnebaRo  Traction  Co.  (Wis.),  p.  1,  vol.  37  (14  R  R 
R);  Little  v.  Boston  &  M.  R.  R.  (N.  H.).  p.  326,  vol.  34  (11 
R  R  R);  Louisville  Ry.  Co.  v.  Colston  (Ky.),  p.  668.  vol.  35 
(12  R  R  R);  Mathiesen  v.  Omaha  St.  Ry.  Co.  (Neb.),  p.  777, 
vol.  34  (11  R  R  R);  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.),  p. 
806,  vol.  37  (14  R  R  R);  South  Covington  &  C.  St.  Ry.  Co.  v. 
McHuRh  (Ky.),  p.  760,  vol.  34  (11  R  R  R);  Southern  Electric 
Ry.  Co.  V,  Hageman  (C.  C.  A.),  p.  681.  vol.  32  (9  R  R  R); 
Wilman  v.  People's  Ry.  Co.  (Del.),  p.  384,  vol.  30  (7  R  R  R). 

Mutual  rights  and  duties  of  those  in  charge  of  cars  and  drivers 
of  other  vehicles  at  crossings.  Smith  v.  Minneapolis  St.  Ry. 
Co.   (Minn.),  p.  536,  vol.  42  (19  R  R  R). 

Mutual  rights  and  duties  of  those  in  charge  of  street  cars  and 
those  drivin'*  other  vehicles  in  streets.  Halloran  v.  Worcester 
Consol.  St.  Ry.  Co.  (Mass.),  p.  582,  vol.  43  (20  R  R  R). 

Mutual  rights  of  company  and  other  users  of  street,  instruction. 
North  Chicago  St.  R.  Co.  v.  Johnson  (111.),  p.  774,  vol.  34  (11 
R  R  R). 

No  right  of  way  exists  in  favor  of  one  crossing  the  tracks  of  a 
street  railway  when  a  diminution  of  the  speed  of  the  car  is 
necessary  to  enable  him  to  pass  in  safety.  Goldmann  v.  Mil- 
waukee Electric  Ry.  &  L.  Co.  (Wis.),  p.  582,  vol.  37  (14 
R  R  R). 

One  crossing  street  railway  at  a  crossing  has  a  right  equal  to 
that  of  the  tompany.  Riska  v.  Union  Depot  R.  Co.  (Mo.),  p. 
294,  vol.  34  (11  R  R  R). 

Reciprocal  duty  of  using  ordinary  care  to  prevent  collision  in 
street  of  team  and  street  car.  Hot  Springs  St.  Ry.  C^o.  v.  Hil- 
dreth  (Ark.),  p.  168,  vol.  41  (18  R  R  R). 

Reciprocal  rights  of  traveler  and  street  car  company  at  crossing 
considered.  Burns  v.  Metropolitan  St.  Ry.  Co.  (Kan.),  p.  476, 
vol.  29  (6  R  R  R). 

Right  of  public  to  use  tracks.  Ablard  v,  Detroit  United  Ry. 
(Mich.),  p.  722,  vol.  41  (18  R  R  R) ;  Adams  v.  Camden  &  Sub- 
urban Ry.  Co.  (N.  J.),  p.  790.  vol.  31  (8  R  R  R) ;  McFarland  v. 
Consolidated  Traction  Co.  (Pa.),  p.  673,  vol.  31  (8  R  R  R). 

Right  of  way  at  crossing  between  street  car  and  other  vehicle. 
Lightfoot  V.  Winnebago  Traction  Co.  (Wis.),  p.  1,  vol.  37  (14 
R  R  R). 

Right  of  way  at  street  intersections,  as  between  funeral  proces- 
sions and  cars.  Foulk  v.  Wilmington  City  Ry.  Co.  (Del. 
Super.  Ct.),  p.  541,  vol.  42  (19  R  R  R). 

Right  of  way  between  street  cars  and  other  vehicles  at  crossings. 
Knickerbocker  Tee  Co.  v.  Benedix  (111.),  p.  89,  vol.  33  (10 
R  ft  R);  Lightfoot  v.  Winnebago  Traction  Co.  (Wis.),  p.  1, 
vol.  37  (14  R  R  R). 

Right  of  way  between  street  cars  and  other  vehicles  driven  along 
track.  Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  p.  594.  vol. 
37  (14  R  R  R). 

Rule  that  railway  car  cannot  be  rightfully  run  into  person, 
though  he  is  on  track  throujfh  his  own  negligence,  not  appli- 
cable where  driver  attempted  to  cross  track  of  electric  railway 
diagonally  when  approaching  car  was  So  near  as  to  render  at- 
tempt dangerous.  Rider  v.  Syracuse  Rapid  Transit  Ry.  Co. 
(N.  Y.),  p.  635,  vol.  26  r3  R  R  RV 

Street  car  company  in  the  operation  of  its  cars  has  no  right  at 
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street    intersection    superior    to    the    rights    of    other    vehicles. 

Nashville  Rv.  v.  Norman  (Tenn.),  p.  350,  vol.  27  (4  R  R  R). 
Street  car  company's  rijyht  to  use  street  included  within  tracks 

superior  to  that  of  other  travelers.     Adams  v.  Wilmington  & 

N.  Electric  Ry.  Co.  (Del.),  p.  307,  vgl.  27  (4  R  R  R). 
Street  car  entitled  to  rifirht  of  way.     Schafstette  v.  St.  Louis  & 

M.  R.  R.  Co.  (Mo.),  p.  715.  vol.  31  (8  R  R  R). 
Street  railways  without  exclusive  right  to  use  of  tracks.     Klock- 

enbrink  v.  St.  Louis  &  M.  R.  R.  Co.  (Mo.),  p.  63,  vol.  30   (7 

R  R  R). 
Narrowness  of  street  no  defense  to  action  for  breach  of  contract 
to  build   street   railway.     Borough    of   Montooth  v,    Brownsville 
Ave.  St.  Ry.  Co.  (Pa.),  p.  889,  vol.  31  (8  R  R  R). 

Negligence. 

Breach  of  requirements  of  ordinance  prescribing  certain  precau- 
tions to   be   observed   by   motorman    to   avoid   collisions   with 

other  vehicles  amounts  to  negligence,  for  the  results  of  which 

a  street  railway  company  is  liable  to  an  individual.     Sluder  v. 

St.  Louis  Transit  Co.   ^Mo.).  p.  293,  vol.  39  (16  R'  R  R). 
Burden  of  proving  negligence  on  part  of  railway,  in  action  for 

injuries    sustained   by   pedestrian   in   collision   with    street   car. 

Garvick  v.  United  Rys.  &  Elec.  Co.   (Md.),  p.  615,  vol.  43  (20 

R  R  R>. 
Burden  of  proving  negligence  where  collision  between  car  and 

another  vehicle   at   crossing.     Foulk  v.   Wilmington   City    Ry. 

Co.  (Del.  Super.  Ct.),  p.  541,  vol.  42  (19  R  R  R). 
Burden  of  proving  negligence  where  person  is  killed  on  track. 

Warner  v.   St.   Louis,  etc.,   R.   Co.    (Mo.),   p.   809,   vol.   34    (11 

R  R  R). 
Care  due  from  company  to  other  travelers.     Adams  v.  Wilming- 
ton &  N.  Electric  Ry.  Co.  (Del.),  p.  307,  vol.  27  (4  R  R  R). 
Care  due  from  those  in  charge  of  street  cars  to  other  users  of 

streets.     Greene  v.   Louisville   Ry.   Co.    (Ky.),  p.   589,  vol.   37 

(14  R  R  R). 
>  Care    due   pedestrians    with    respect   to   appliances    for    stopping 

cars.     Mock  v.  Los  Angeles  Traction  Co.   (Cal.),  p.  815,  vol. 

31  (8  R  R  R). 
Care  due  person  driving  on  track.     Greene  v.  Louisville  Ry.  Co. 

(Ky.),  p.  589,  vol.  37  (14  R  R  R). 
Care  due  to  prevent  collision  with  vehicles  on  track.     Robinson 

V.  Louisville  Ry.  Co.  (C.  C.  A.),  p.  838,  vol.  24  (1  R  fe  R). 
Care  required  after  discovery  of  person  on  track.     Danville  Ry. 

&  El.  Co.  V,  Hodnett  (Va.),  p.  170,  vol.  30  (7  R  R  R). 
Care  required  at  populous  places  to  avoid  collisions  with  other 

users  of  streets,  instruction  erroneous  as  invading  province  of 

jury.    Indianapolis  St.  Ry.  Co.  v.  Taylor  (Ind.),  p.  356,  vol.  37 

(14  R  R  R). 
Care  required  of  motorman  at  crossitigs  to  avoid  injuring  pedes- 
trians.    Koenig  v.  Union  Depot  R.  Co.  (Mo.),  p.  655,  vol.  30  (7 

R  R  R). 
Care    required    of    motorman    at    crossing    to    avoid    injuries    to 

travelers.     Louisville  Ry.  Co.  v.  Will  (Ky.),  p.  826,  vol.  25  (2 

R  R  R). 
Care  required  of  motorman  in  approaching  crossing,  as  affected 

by  its  surroundings  and  the  slippery  condition  of  rails.     Foulk 

V.  Wilmington  City  Ry.  Co.  (Del.  Super.  Ct.),  p.  541,  vol.  42  (19 

R  R  R). 
Care  required  of  motorman  in  approaching  crossing  where  there 

is  steep  downgrade.     Foulk  v.  Wilmington  City  Ry.  Co.  (Del. 

Super.  Ct.),  p.  541,  vol.  42  (19  R  R  R). 
Care  required  of  motorman  to  avoid  collision  with  another  vehicle 

at    crossing,    circumstances    to    be    considered    in    determining. 

Smith  V.  Minneapolis  St.  Ry.  Co.   (Minn.),  p.  536,  vol.  42  (19 

R  R  R). 
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Care  required  of  motorman  to  avoid  collisions  with  other  users 
of  streets.  Louisville  Ry.  Co.  v.  Hoskins'  adm*r  (Ky.),  p.  484, 
vol.  40  (17  R  R  R). 

Care  required  of  motorman  to  avoid  injuring  person  on  track. 
Barry  v.  BurlinRton  Ry.  &  Light  Co.  (Iowa),  p.  675,  vol.  29  (6 
R  R  R). 

Care  required  of  motorman  to  prevent  collisions  with  other 
users  of  street.  Rouse  v,  Detroit  Electric  Ry.  (Mich.),  p.  58, 
vol.  33  (10  R  R  R). 

Care  required  of  motorman  upon  seeing  team  near  track,  Chi- 
cago Union  Traction  Co.  v.  Browdy  (111.),  p.  68,  vol.  33  (10 
R  R  R). 

Care  required  of  motorman  when  approaching  intersection  of 
streets.  Louisville  Ry.  Co.  v.  French  (Ky.),  p.  473,  vol.  29  f6 
R  R  R). 

Care  required  of  those  in  charge  of  street  cars  to  avoid  collisions 
with  other  vehicldp  at  crossings.  Boudwin  v.  Wilmington  City 
Ry.  Co.  (Del.  Super.  Ct),  p.  564,  vol.  42  (19  R  R  R). 

Care  required  to  avoid  collisions  with  other  users  of  street  in 
densely  populated  places.  Di  Prisco  v.  Wilmington  City  Ry. 
Co.  (Del.),  p.  478,  vol.  34  (11  R  R  R). 

Care  required  to  avoid  collisions  with  other  users  of  streets. 
Wilman  v..  People's  Ry.  Co.  (Del.),  p.  384,  vol.  32  (9  R  R  R). 

Care  required  to  avoid  collisions  with  other  vehicles.  O'Brien  v. 
Blue  Hill  St.  Ry.  Co.  (Mass.),  p.  806,  vol.  37  (14  R  R  R). 

Collision  between  car  and  another  vehicle  at  crossing,  rules  for 
determining  negligence  of  company.  Smith  v.  Minneapolis 
St.  Ry.  Co.  (Minn.),  p.  536,  vol.  42  (19  R  R  R). 

Collision  between  electric  car  and  bicycle,  insufficiency  of  evi- 
dence of  negligence.  McKee  v.  Harrisburg  Traction  Co.  (Pa.), 
p.  3,  vol.  41  (18  R  R  R). 

Combined  effect  of  contributory  negligence  and  negligence,  which 
was  the  proximate  cause  of  the  accident.  Di  Prisco  v,  Wil- 
mington City  Ry.  Co.  (Del.),  p.  478,  vol.  34  (11  R  R  R). 

Concurrent  negligence,  effect  of  where  person  was  injured  in  a 
collision.  Di  Prisco  v.  Wilmington  City  Ry.  Co.  (Del.),  p. 
478,  vol.  34  (11  R  R  R).  * 

Conduct  of  motorman  in  failing  to  stop  car  on  seeing  wagon 
approaching  track  in  such  manner  that  driver  could  see  car 
did  not  raise  issue  of  gross  negligence.  Markowitz  v.  Metro- 
politan St.  Ry.  Co.  (Md.),  p.  838,  vol.  39  (16  R  R  R). 

Conductor,  liability  for  collision  with  child  as  affected  by  failure 
to  provide.  Di  Prisco  v.  Wilmington  City  Ry.  Co.  (Del.),  p. 
478,  vol.  34   (11   R   R  R). 

Crossinjfs,  care  required  of  motorman  to  avoid  collisions  with 
other  users  of  streets.  Marden  v,  Portsmouth,  K.  &  Y.  St. 
Ry.  (Me.),  p.  821,  vol.  40  (17  R  R  R). 

Deaf  mute  injured  by  street  car,  due  care  used  by  motorman. 
Bonham  v.  Citizens'  St.  R.  Co.  (Ind.),  p.  787,  vol.  25  (2  R  R  R). 

Defendant's  negligence  in  running  into  wagon  backed  at  right 
angles  to  curb.  Fenner  v.  Wilkesbarre  &  W.  V.  Traction  Co. 
(Pa.),  p.  617,  vol.  25  (2  R  R  R). 

Degree  of  care  due  persons  using  street.  Southern  Electric  Ry. 
Co.  V.  Hageman  (C.  C.  A.),  p.  682,  vol.  30  (7  R  R  R). 

Degree  of  care  required  in  inspecting  trolley  wires  to  prevent 
injuries  to  travellers  in  street.  Read  v.  City  &  Suburban  Ry. 
Co.   (Ga.),  p.  278,  vol.  26   (3  R  R  R). 

Degree  of  care  required  to  prevent  live  electric  wires  from  in- 
juring pedestrians.  Metropolitan  St.  Ry.  Co.  v.  Gilbert  (Kan,), 
p.  428,  vol.  38   (15  R   R  R). 

Degree  of  care  to  avoid  collisions  at  crossings  with  vehicles. 
Memphis  St.  Ry.  Co.  v.  Norris  (Tenn.),  p.  659,  vol.  27  (4 
R  R  R). 
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Duty  as  to  signals  and  speed.  Cox  v.  Wilmington  City  Ry.  Co. 
(Del.),  p.  818.  vol.  30  (7  R  R  R). 

Duty  of  motorman  after  discovering^  peril  of  person  on  track. 
Barry  v,  Burlin^rton  Ry.  &  Light  Co.  (Iowa),  p.  675,  vol.  29 
(6  R  R  R). 

Duty  of  motorman  after  discovery  of  plaintiff's  peril  as  affected 
by  latter's  contributory  negligence.  Little  v.  Boston  &  M. 
R.  R.  (N.  H.).  p.  326,  vol.  34  (11  R  R  R). 

Duty  of  motorman  discovering  that  horse  is  frightened  by  ap- 
proach of  car.  Danville  R.  &  El.  Co.  v,  Hodnett  (Va.),  p.  170, 
vol.  30  (7  R  R  R). 

Duty  of  motorman  seeing  person  apparently  oblivious  of  danger. 
Jett  V,  Central  Electric  Ry.  Co.  (Mo.),  p.  227,  vol.  34  (11 
R  R  R). 

Duty  of  motorman  to  avoid  collision  with  vehicle  on  track. 
Schafstette  v.  St.  Louis  &  M.  R.  R.  Co.  (Mo.),  p.  715.  vol.  31 
(8  R  R  R). 

Duty  of  motorman  to  look  out  for  other  vehicles.  Adams  v. 
Camden  Suburban  Ry.  Co.  (N.  J.),  p.  790,  vol.  31  (8  R  R  R). 

Duty  of  motorman  upon  seeing  that  horse  drawing  a  vehicle  is 
frightened.  McVean  v.  Detroit  United  Ry.  (Mich.),  p.  464, 
vol,  38  (15  R  R  R). 

Duty  of  motorman  upon  seeing  that  team  is  frightened  by  his 
car.  Christy  v.  Des  Moines  City  Ry.  Co.  (Iowa),  p.  42,  vol. 
37  (14  R  R  R). 

Duty  to  avoid  injuring  other  us«rs  of  streets.  Butler  v,  Rock- 
land, etc.,  St.  Ry.  (Me.),  p.  778,  vol.  37  (14  R  R  R). 

Duty  to  comply  with  ordinances.  Campbell  v.  St.  Louis  & 
Suburban  Ry.  Co.  (Mo.),  p.  248,  vol.  32  (9  R  R  R). 

Duty  to  give  crossing  signals.  Adams  v.  Wilmington  &  N.  Elec- 
tric Ry.  Co.  (Del.),  p.  307,  vol.  27  (4  R  R  R). 

Duty  to  keep  track  in  condition  for  public  travel,  instruction. 
Gray  v.  Washington  Water  Power  Co.  (Wash.),  p.  479,  vol. 
29  (6  R  R  R). 

Duty  to  regulate  speed  of  cars  at  crossing.  West  Chicago  St. 
R.  Co.  V,  Fetters  (111.),  p.  612,  vol.  25  (2  R  R  R). 

Duty  to  use  care  in  avoiding  injury  to  person  at  crossing,  com- 
plied with.  Bonham  v.  Citizens'  St.  R.  Co.  (Ind.),  p.  787,  vol. 
25  (2  R  R  R). 

Error  in  refusing  to  charge  that  defendant  was  not  bound  to 
have  fenders  on  street  cars,  in  action  for  personal  injuries. 
Piatt  V.  Albany  Ry.  (N.  Y.),  p.  685,  vol.  24  (1  R  R  R). 

Fact  that  car  runs  quite  a  distance  after  accident  is  not  always 
conclusive  that  there  was  negligence  on  part  of  motorman. 
Riley  v.  Shreveport  Traction  Co.  (La.),  p.  785,  vol.  39  (16 
R  R  R). 

Fact  that  car  was  not  brought  to  full  stop  within  as  short  a 
distance  as  the  evidence  shows  it  is  possible  to  bring  such  a 
car  to  full  stop  is  insignificant,  where,  even  if  it  had  been 
done,  the  fatal  result  would  not  have  been  avoided.  Miller  v, 
St.  Charles  St.  R.  Co.  (La.),  p.  460,  vol.  39,(16  R  R  R). 

Fact  that  street  car  which  collided  with  mule  was  not  being  run 
faster  than  five  or  six  miles  an  hour  does  not  show,  as  matter 
of  law,  that  the  motorman  was  not  guilty  of  a  willful  or 
wanton  wrong  in  striking  the  mule.  Montgomery  St.  Ry.  v. 
Rice  (Ala.),  p.  499,  vol.  39  (16  R  R  R). 

Fact  that  street  railway  had  been  operated  for  over  ten  years, 
and  that  no  accident  had  occurred  from  like  cause,  did  not 
show  absence  of  negligence,  as  matter  of  law.  Anderson  v. 
City  &  Suburban  Ry.  Co.  (Ore.),  p.  763,  vol.  29  (6  R  R  R). 

Fact  that  street  railway  is  by  ordinance  required  to  keep  that 
part  of  the  street  over  which  its  track  passes  in  good  repair 
does  not  make  it  any  the  less  liable  for  negligence  in  Ijeaving 
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an  excavation  made  by  it  in  such  street  without  the  usual 
safeguards.  Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  p.  131, 
vol.  42  (19  R  R  R). 

Failure  of  motorman  to  use  due  care  after  discovery  of  plain- 
tiff's peril.  Parkinson  v.  Concord  St.  Ry.  (N.  H.),  p.  575,  voL 
24  (1  R  R  R). 

Failure  to  give  crossing  signal  where  collision  between  street 
car  and  delivery  wagon  backed  at  right  angles  to  curb.  Fenncr 
V.  Wilkesbarre  &  W.  V.  Traction  Co.  (Pa.),  p.  617,  vol.  25  (2 
R  R  R). 

Failure  to  sound  gong  or  bell  of  a  street  car  is  not  negligence 
as  to  one  struck  thereby,  who  knew  of  the  car*s  approach. 
Hot  Springs  St.  Ry.  Co.  v,  Hildreth  (Ark.),  p.  168,  vol.  41  (18 
R  R  R). 

Failure  to  stop  car  not  proximate  cause  of  injury.  Flynn  v. 
Consolidated  Traction  Co.  (N.  J.),  p.  689,  vol.  27  (4  R  R  R). 

Floatman.  injured  in  collision  with  street  car,  was  entitled  to 
recover.  Haas  v.  New  Orleans  Rys.  Co.  (La.),  p.  442,  vol.  34 
(11  R  R  R). 

General  verdict  for  plaintiff  injured  by  reason  of  act  of  street 
railway  company  in  stretching  rope  across  street  not  over- 
come by  aftswers  to  interrogatories.  Indianapolis  St.  Ry.  Co. 
V.  Walton  (Ind.),  p.  388,  vol.  27  (4  R  R  R). 

Gross  negligence,  sufficiency  of  evidence  of  where  collision  be- 
tween street  car  and  another  vehicle.  South  Covington  &  C. 
St.  Ry.  Co.  V.  McHugh  (Ky.),  p.  760,  vol.  34  (11  R  R  R). 

Imputed  negligence,  collision  between  street  car  and  other'  ve- 
hicle, liability  of  railroad  not  affected  by  fact  that  driver  of 
vehicle  in  which  plaintiff  was  riding  was  negligent  in  turning 
across  track.  Chicago  Union  Traction  Co.  v.  Leach  (111.), 
p.  220,  vol.  39  (16  R  R  R). 

In  case  of  collision  between  a  street  car  and  team,  there  is 
no  presumption  as  to  whether  it  was  caused  by  the  negligence 
of  the  driver  of  the  one  or  the  other.  Hot  Springs  St.  Ry. 
Co.  V,  Hildreth  (Ark.),  p.  168,  vol.  41   (18  R  R  R). 

Instruction  as  to  defendant's  negligence  not  warranted  by  evi- 
dence, in  action  for  injury  on  street  railway  track.  West 
Chicago  St.  R.  Co.  v.  Petters  (III.),  p.  612,  vol.  25  (2  R  R  R). 

Instruction  making  it  a  question  whether  motorman  should  have 
seen  vehicle  on  track,  where  view  was  unobstructed  for  a 
great  distance,  properly  refused.  Schafstette  v.  St.  Louis  & 
M.  R.  R.  Co.  (Mo.),  p.  715,  vol.  31  (8  R  R  R). 

Instruction  that  jury  should  find  for  defendant,  in  action  for 
injury  due  to  collision  with  wagon,  which  could  not  be  avoided. 
Guinney  v.  Southern  Electric  R.  Co.  (Mo.),  p.  820,  vol.  25  (2 
R  R  R). 

Insufficiency  of  evidence  of  negligence  where  person  was  killed 
on  track.  Warner  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  p.  809,  vol. 
34  (11  R  R  R). 

Insufficiency  of  evidence  to  show  negligence  on  part  of  a  street 
railway  company  where  person  filling  ditch  in  street  was 
struck  by  body  of  conductor  standing  on  side  footboard  of 
car.  United  Railway  &  Electric  Co.  of  Baltimore  City  v, 
Fletcher  (Md.),  p.  389,  vol.  27  (4  R  R  R). 

Insufficiency  of  evidence  to  show  right  to  recover  notwithstand- 
ing contributory  negligence,  where  collision  between  street 
car  and  vehicle.  McCauley  v.  St.  Louis  Transit  Co.  (Mo.),  p. 
247.  vol.  34   (11  R  R  R). 

Knowledge  of  plaintiff's  peril,  instructions  as  to  the  duty  of  the 
motorman  in  stopping,  or  checking  the  speed  of  the  car.  and 
ringing  the  gong,  were  erroneous  in  making  the  fact  of  the 
proximity  of  the  wagon  to  the  railroad  track,  and  not  the 
knowledge  of  the  fact  by  the  motorman,  the  criterion  of  his 
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nej?lijjrence.  Hot  Springs  St.  Ry.  Co.  v.  Hildreth  (Ark.),  p. 
168,  vol.  41  (18  R  R  R). 
Last  clear  chance,  instruction  as  to  doctrine  of  was  erroneous, 
as  eliminating"  the  question  whether  motorman  knew  or  might 
by  the  exercise  of  ordinary  care  have  known,  of  plaintiffs 
peril.  Louisville  Ry.  Co.  v.  Hoskins'  Adm'r  (Ky.),  p.  484,  vol. 
40  (17  R  R  R). 

Liability  for  collision  with  pedestrian  not  on  footwalk.  Louis- 
ville Ry.  Co.  V.  French  (Ky.),  p.  473,  vol.  29  (6  R  R  R). 

Liability  for  death  of  boy  struck  by  car  after  being  kicked  from 
another  car  by  its  motorman.  Pinder  v.  Brooklyn  Heights 
R.  Co.   (N.  Y.),  p."  743,  vol.  30   (7  R  R  R). 

Liability  for  leaving  unguarded  excavation  in  highway,  instruc- 
tions. Brasington  v.  South  Bound  R.  Co.  (S.  Car.),  p.  552, 
vol.  24  (1  R  R  R). 

Liability  for  personal  injury  caused  by  excavation  made  by  sewer 
contractor.  Leary  v.  Boston  El.  Ry.  Co.  (Mass.),  p.  481,  vol. 
24  (1  R  R  R). 

Liability  of  company  where  trainmen  had  no  reason  to  antici- 
pate a  boy's  presence  between  cars.  Thompson  v.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.),  p.  832,  vol.  25  (2  R  R  R). 

Liability  of  street  railway  for  colliding  with  vehicle  and  killing 
driver,  question  for  jury.  White  v.  Vicksburg  R.,  Power  & 
Mfg.  Co.  (Miss.),  p.  596,  vol.  25  (2  R  R  R). 

Liable  for  injuries  from  obstructions  removed  from  track  and 
left  in  the  street.  Howard  v.  Union  R.  Co.  (R.  I.),  p.  320, 
vol.  34  (11  R  R  R). 

Lookouts  and  speed,  care  required  of  those  in  charge  of  street 
cars  to  avoid  injuring  other  users  of  streets.  Butler  v.  Rock- 
land, etc.,  St.  Ry.  (Me,),  p.  778,  vol.  37  (14  R  R  R). 

Mere  use  of  car  that  overlaps  sidewalk  at  curve  is  not  negli- 
gence. Hayden  v.  Fair  Haven  &  W.  R.  Co.  (Conn.),  p.  32, 
voj.  33  (10  R  R  R). 

Motorman,  in  running  car  about  twice  as  fast  as  he  should  have 
run  it  to  enable  him  to  control  car  to  prevent  an  accident, 
and  in  relying  solely  upon  his  gong  to  warn  travelers  upon 
track,  was  negligent.  Ablard  v.  Detroit  United  Ry.  (Mich.), 
p.  722,  vol.  41  (18  R  R  R). 

Motorman,  instruction  based  upon  his  lack  of  power  to  avoid 
collision.  Guinney  v.  Southern  Electric  R.  Co.  (Mo.),  p.  820, 
vol.  25  (2  R  R  R). 

Motorman  not  chargeable  with  negligence  in  failing  to  appre- 
hend that  boy  will  jump  from  wagon  and  go  upon  the  track. 
Baier  v.  Camden  &  S.  Ry.  Co.  (N.  J.),  p.  911,  vol.  26  (3 
R  R  R). 

Motorman  not  negligent  in  running  over  small  child,  which  he 
saw  near  the  track  too  late.  Coessens  *v.  Rapid  Ry.  Co. 
(Mich.),  p.  382,  vol.  34  (11  R  R  R). 

Negligence  after  discovery  of  peril,  insufficiency  of  evidence. 
Warner  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  p.  809,  vol.  34  (11 
R  R  R).  . 

Negligence  a  question  for  jury  where  boy  was  injured  on  street 
railroad  track.  Chicago  City  Ry.  Co.  v.  Touhy  (111.),  p.  1, 
vol.  27  (4  R  R  R). 

Negligence  in  obstructing  street  in  removing  snow  from  track. 
Gerrard  v.  La  Crosse  City  Ry.  Co.  (Wis.),  p.  489,  vol.  24  (1 
R  R  R). 

Negligence  in  operation  of  street  car  at  intersection  was  a  ques- 
tion for  the  jury,  where  collision  with  train.  Philip  v.  Heraty 
(Mich.),  p.  39,  vol.  35  (12  R  R  R). 

Negligence  in  running  down  vehicle  on  track  from  behind. 
Richmond  P.  &  P.  Co.  v.  Allen  (Va.),  p.  566,  vol.  37  (14 
R  R  R). 
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NeprliRcncc  in  running  street  car  aprainst  team,  test  of.  Hot 
SprinflTS  St.  Ry.  Co.  v.  Hildreth  (Ark,),  p.  168,  vol.  41  (18 
R  R  R). 
NeRlis^ence  may  have  existed  althouf^h  car  was  not  runnin$;r  at 
rate  of  speed  in  violation  of  ordinance  and  bell  was  being 
runp:  at  time  of  collision.  Atherton  v.  Tacoma  Ry.  &  Power 
Co.  (Wash.),  p.  668,  vol.  28  (5  R  R  R). 

Nes:lifi:ence  of  motorman  causing;  collision  with  hose  cart  at 
crossing  established  by  the  evidence.  Hanlon  v.  Milwaukee 
Elec.  Rv.  &  LiRht  Co.  (Wis.),  p.  388.  vol.  32  (9  R  R  R). 

NejfliR:ence  of  motorman  in  becoming  spellbound  with  fear  on 
seeing  deceased's  danger  was  a  question  for  the  jury.  Barry 
V.  Burlington  Ry.  &  Light  Co.  (Iowa),  p.  387,  vol.  32  (9 
R  R  R). 

Negligence  of  motorman  in  causinor  collision  with  team  was 
question  for  jury.  Logan  v.  Old  Colony  St.  Ry.  Co.  (Mass.), 
p.  141.  vol.  42  (19  R  R  R). 

Negligence  of  motorman  in  running  car  against  team,  insuffi- 
ciency of  evidence  of.  Hot  Springs  St.  Ry.  Co.  z\  Hildreth 
(Ark.),  p.  168,  vol.  41  (18  R  R  R). 

Negligence  .was  a  question  for  the  jury  where  child  was  killed 
by  a  street  car.  Carney  v.  Concord  St.  Ry.  (N.  H.).  p.  307, 
vol.  34  (11  R  R  R). 

Negligence  with  respect  to  electric  wire  was  question  for  jury, 
notwithstanding  the  short  time  that  elapsed,  between  the 
breaking  of  the  wire  and  the  accident  to  a  child,  in  which  to 
discover  break  and  make  repairs.  Warren  v.  City  Electric 
Ry.  Co.  (Mich.),  p.  164,  vol.  42  (19  R  R  R). 

Not  liable  for  death  of  child  where  accident  near  track  was 
unavoidable.  Di  Prisco  v.  Wilmington  City  Ry.  Co.  (Del.), 
p.  478,  vol.  34   (11  R  R  R). 

Ordinance  prescribing  certain  precautions  to  be  observed  by 
motormen  to  avoid  collisions  with  other  vehicles  is  not  void 
on  the  ground  that  it  exacts  a  higher  degree  of  diligence  and 
care  than  the  common  law  rule  of  ordinary  care.  Sluder  v. 
St.  Louis  Transit  Co.  (Mo.),  p.  293,  vol.  39  (16  R  R  R). 

Ordinary    care,    as    applied    to   management    of   electric    cars    in 
motion,  means  all  the  care,  prudence,  and  discretion  which  the 
circumstances    require.      Goldstein    z'.    People's    Ry.    Co.    (Del. 
Super.  Ct.),  p.  529.  vol.  42  (19  R  R  R). 

Ordinary  care  must  be  used  by  motorman  to  avoid  collision 
with  vehicle.  Schafstette  v.  St.  Louis  &  M.  R.  R.  Co.  (Mo.), 
p.  715,  vol.  31    (8  R  R  R). 

Person  struck  by  street  car,  questions  of  negligence  and  con- 
tributory negligence  were  for  iurv.  Kerr  v.  Boston  Elevated 
Ry.  Co.  (Mass.).  p.  533,  vol.  42  (19  R  R  R). 

Pleading  neglieence  in  action  against  company  for  personal 
im'uries  resulting  from  collision  between  street  car  and  an- 
other vehicle.  Southern  Electric  Ry.  Co.  v.  Hagcman  (C. 
C.  A.),  p.  681,  vol.  30  (7  R  R  R). 

Precautions  required,  under  Mich.  Comp.  Laws,  §  6464,  of  those 
in  charge  of  street  cars  when  approaching  intersecting  rail- 
roads.    Philip  V.  Heraty  (Mich.),  p.  39,  vol.  35   (12  R  R   R). 

Precautions  to  be  observed  at  railroad  crossings.  State  z\  Young 
(N.  J.),  p.  559.  vol.  33   (10  R  R  R). 

Pre«?umptinn  of  necfligcnce  from  accident  on  street  railway  track. 
West  Chicago  St.  R.  Co.  v.  Petters  (111.),  p.  612,  vol.  25  (2 
R  R  R). 

Proper  to  refuse  to  require  plaintiflF  to  elect  whether  he  would 
stand  on  his  allegations  as  to  general  negligence  or  on  allega- 
tions as  to  failure  of  motorman  to  comply  with  ordinance 
requiring  him  to  keep  lookout  for  vehicles  and  persons.  Rapp 
V.  St.  Louis  Transit  Co.  (Mo.),  p.  419,  vol.  39  (16  R  R  R). 
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Question  for  jury  in  action  for  injuries  to  person  in  a  collision 
between  car  and  another  vehicle.     Rapp  v.  St.  Louis  Transit 
Co.   (Mo.),  p.  419,  vol.  39   (16  R  R  R). 
Question  for  jury  whether  motorman  was  nejjrli}2:ent  in  running 
over  child  at  street  crossing.     Forrestal  v.  Milwaukee  Electric 
Ry.  &  L.  Co.  (Wis.),  p.  814,  vol.  34  (11  R  R  R). 
Question   for   jury   whether    street   car   tracks   were    neglifirently 
constructed,  in  action  for  injury  alleged  to  have  been  caused 
thereby.     Gray  v.  Washington  Water  Power  Co.   (Wash.),  p. 
598,  vol.  25  (2  R  R  R). 
Question   for  jury   whether  street   railway  company   was    negli- 
gent in  failing  to  give  signals  after  having  assumed  the  duty 
of  giving  them,  in  action  for  injury  to  laborer  in  street.    Daum 
V.  North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  814,  vol.  30  (7  R  R  R). 
Refusal  of  request  for  instructions  to  the  effect  that  motorman 
was  not  obliged  to  know  that   driver  of  wagon   would  leave 
place  of  safety  beside  the   track  and  turn   across  track,   until 
he  did  so  turn,  was,  because  of  instruction  given  for  plaintiff, 
erroneous.     Hollingsead  v.  Camden  &  Suburban  Ry.   Co.   (N. 
J.),  p.  797,  vol.  39  (16  R  R  R). 
Refusal  to  charge  that  the  motorman  was   under  no  obligation 
to  stop  his  car  as  long  as  deceased's  wagon  was  in  a  place  of 
safety,  to  presume  that  the  wagon  would  remain  in  a  place  of 
safety  until  some  indication  was  given  that  it  would  get  into 
a  place  of  danger,  and  that  if  the  motorman  used  ordinary  care 
to  prevent  the  collision,  as  soon  as  he  discovered  by  ordinary 
care   that   deceased   was   in   peril,   plaintiff   could   not    recover, 
was   error.     Louisville    Ry.    Co.   v.    Hoskins'   Adm'r    (Ky.),   p. 
484,  vol.  40  (17  R  R  R). 
Right   of  motorman  to  assume   that  child  seven  years   old  will 
exercise  care.     Citizens'  St.  R.  Co.  v.  Hamer  (Ind.),  p.  9,  vol. 
25  (2  R  R  R). 
Right   of   motorman   to    assume    that    person   on    sidewalk   will 
avoid  danger  from  overlapping  of  car.     Hayden  v.  Fair  Haven 
&  W.  R.  Co.  (Conij.),  p.  32,  vol.  33  (10  R  R  R). 
Right  of  motorman   to  presume  that  driver  of  another  vehicle 
will  use   his  senses.     Markowitz  v.    Metropolitan  St.    Ry.   Co. 
(Mo.),  p.  838,  vol.  39   (16  R  R  R). 
Right  of  those  in  charge  of  cars  or  trains  to  assume  that  other 
users  of  streets  will  be  careful   to  avoid  collisions  with  cars. 
Butler   V.   Rockland,    etc.,    St.    Ry.    (Me.),   p.   778,   vol.    37    (14 
R  R  R). 
Rights    of    pedestrian    injured    by    failure    of    street    railway    to 
properly   pave    street.     Fielders   v.    North   Jersey   St.    Ry.    Co. 
(N.  J.),  p.  875,  vol.  29   (6  R  R  R). 
Signals,  negligence  was  not  shown.     Warner  v.  St.  Louis  &  M. 

R.  R.  Co.  (Mo.),  p.  809,  vol.  34  (11  R  R  R). 
Speed  and  absence  of  signals  at  crossings  as  negligence  causing 
injury,   sufficiency   of  instructions.     Riska  v.   Union   Depot   R. 
Co.  (Mo.),  p.  294,  vol.  34  (11  R  R  R). 
Speed   as   negligence.      Muhlhause  v.    Monongahela   St.   Ry.   Co. 

(Pa.),  p.  131,  vol.  25  (2  R  R  R). 
Speed  of  car  a  fact  from  which  an  inference  of  negligence  may 
be   drawn.      Marden  v.   Portsmouth,    K.    &   Y.    St.    Ry.    (Me.), 
p.  821,  vol.  40  (17  R  R  R). 
Speed  of  car  a  material  question  in  collision  cases.     Mathiesen 

V.  Omaha  St.  Ry.  Co.  (Neb.),  p.  777,  vol.  34  (11  R  R  R). 
Speed  of  car,  no  faster  than  usual  at  that  point,  though   faster- 
than  usual  in  other  parts  of  the  city,  did  not  constitute  neg- 
lifirence.     Warner  v.  St.  Louis,  etc.,  R.  Co.   (Mo.),  p.  809,  vol. 
34  (11  R  R  R). 

Speed,  sufficiency  of  instruction  that  unreasonable  rate  of  speed 
must  have  been  proximate  cause.  Stanley  v.  Cedar  Rapids, 
etc.,  Ry.  Co.  (Iowa),  p.  398,  vol.  32  (9  R  R  R). 
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Speed,   what   rate   is   negligent   depends   upon   circumstances,  in 
the   absence   of  municipal   regulations.      Hanlon   v.   Milwaukee 
Elec.  Ry.  &  Light  Co.  (Wis.),  p.  388,  vol.  32  (9  R  R  R). 
Sufficiency  of  allegation  of  negligence  where  plaintiff  was  injured 
on   street   car    crossing.      Birmingham    Ry.   &   Electric    Co.  i\ 
Baker  (Ala.),  p.  17,  vol.  25  (2  R  R  R). 
Sufficiency  of   evidence  of  defendant's   negligence  in   action  for 
•         running    over    child.      Welsh    v.    United    Traction    Co.    (Pa.), 
p.  595,  vol.  25  (2  R  R  R). 
Sufficiency  of  evidence  of  motorman's  negligence  where  child  was 
injured  at  crossing.     Citizens'  St.   R.  Co.  v.   Hamer  (Ind,),  P- 
9.  vol.  25  (2  R  R  R). 
Sufficiency  of  evidence  of  negligence  on  part  of  motorman  who 
saw    that    wheelman    did    not    regard    signals    from    his    com- 
panion.    Bedell  v.   Detroit,   Y.   &  A.  A.    Ry.    (Mich.),   p.    715, 
vol.  28  (5  R  R  R). 
Sufficiency    of    evidence    of   where    collision   between    street    car 
and   other  vehicle.     Butler   v.    Rockland,    etc.,    St.   Ry.    (Me.), 
p.  778,  vol.  37  (14  R  R  R). 
Sufficiency  of  evidence  to  show  that  motorman  should  have  seen 
person  on  track  before  accident.     Barry  v.  Burlington    Ry.  & 
Light  Co.  (Iowa),  p.  675,  vol.  29  (6  R  R  R). 
Sufficiency  of  evidence  to  sustain  verdict  for  plaintiff  in    action 
for  injury  to  pedestrians.    Henderson  v.  United  States  Traction 
Co.  (Pa.),  p.  115,  vol.  27  (4  R  R  R). 
Sufficiency  of  evidence  to  sustain  verdict  for  plaintiff  where  boy 
six  years  old  was  killed  on  track  near  school  house  by  electric 
railway  car  running,  without  giving  signals,  at  excessive  speed. 
Hoon  V.   Beaver  Valley  Traction  Co.   (Pa.),  p.  556,  vol.   30  (7 
R  R  R). 
Verdict  finding  that  burning  out  of  electric  fuse  resulted  from 
company's  negligence  was  not  contrary  to  evidence.     Cassady 
V.  Old  Colony  St.  Ry.  Co.  (Mass.),  p.  666,  vol.  32  (9  R  R  R). 
Wires  charged  with  electricity,  upon  what  depends   reasonable- 
ness of  inspection  of.    Warren  v.  City  Electric  Ry.  Co.  (Mich.), 
p.  164,  vol.  42  (19  R  R  R). 
Negligence   and   contributory    negligence,   inconsistent   instructions 
in  action   for  injuries   sustained   in  a  collision.     Christy  v.    Des 
Moines  City  Ry.  Co.  (Iowa),  p.  42,  vol.  37  (14  R  R  R). 
Negligence    and    contributory    negligence,    instruction    authorizing 
recovery  for  killing  person  on  track,  through   mere   negligence, 
was  properly  refused.     Feitl  v.   Chicago  City   Ry.   Co.    (111.),  p. 
798,  vol.  37   (14  R  R  R). 
Negligence   of  motorman  after  se^eing  plaintiff's    peril  as   affected 
by  contributory  negligence.     Lee  v.   Market  St.  Ry.   Co.   (Cal.), 
p.  578,  vol.  24  (1  R  R  R). 
Negligence  of  motorman  in  failing  to  stop  car  as  affected  by  con- 
tributory   negligence    of    child    seven    years    old    injured    by    it 
Citizens'  St.  R.  Co.  v.  Hamer  (Ind.),  p.  9,  vol,  25  (2  R  R  R). 
Newsboy  jumping  on  moving  street  car  was  a  trespasser,  to  whom 
company  owed  no  duty  except  to  refrain  from  willfully  or  reck- 
lessly and  wantonly  exposing  him  to  injury.     Albert  v.   Boston 
Elevated  Ry.  Co.  (Mass.).  p.  779,  vol.  36  (13  R  R  R). 
No   continuous^  route,  within   charter  provision,  where  portion  of 
it  is  on  stree't  which  company  has  no  right  to  occupy.     Altoona 
Belt  Line  St.  Ry.  Co.  v.  City  Pass.  Ry.  Co.  (Pa.),  p.  52,  vol.  36  (13 
R  R  R). 
Notice  to  employee  with  respect  to  matter  over  which  he  has  no 
authority,  and  as  to  which  he  has  no  duty  to  perform,  not  notice 
to  company.     Read  v.   City  &  Suburban  Ry.   Co.   (Ga.),  p.  278, 
vol.  26  (3  R  R  R). 
Nuisance,   road  did  not   constitute  one  merely  because  it  did  not 
follow  approved  plan  as  to  location  of  cross-over  switch.     State 
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ex  rel.  Howard  v.  Hartford  St.  Ry.  Co.  (Conn.),  p.  838,  vol.  34 
(11  R  R  R). 

One  who  had  purchased  a  street  railway  at  a  receiver's  sale  could 
not  be  compelled  to  use  the  tracks  so  purchased  for  the  opera- 
tion of  a  street  railway.  French  v.  Jones  (Mass.),  p.  817,  vol.  43 
(20  R  R  R). 

Operation  of  street  railways  not  an  ordinary  avocation,  within 
constitutional  provision  securing  to  every  individual  right  to 
choose  his  occupation.  Goddard  v.  Chicago  &  N.  W.  Ry.  Co. 
(111.),  p.  781,  vol.  30  (7  R  R  R). 

Order  of  city  council  as  proof  of  proper  location  of  tracks.  Hay- 
den  V.  Fair  Haven  &  W.  R.  Co.  (Conn.),  p.  32,  vol.  33  (10 
R  R  R). 

Ordinances. 

Application  of  ordinance  as  affected  by  change  of  motive  power. 
Bonham  v.  Citizens'  St.  R.  Co.  (Ind.),  p.  787,  vol.  25  (2  R  R  R). 

Application  of  ordinance  limiting  speed  of  cars.  Martin  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  p.  361,  vol.  28  (5  R  R  R). 

Application  of  ordinance  requiring  company  to  keep  street  in 
repair.  Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  p.  131,  vol. 
42   (19  R  R   R). 

Assignment  by  individuals  of  their  rights  under  a  void  ordinance, 
granting  them  a  street  railway  franchise,  to  a  subsequent 
corporation  did  not  operate  as  an  assignment  of  a  petition  by 
property  owners  for  the  passage  of  an  ordinance  granting  a 
street  railway  franchise,  so  as  to  entitle  city  council  to  pass 
another  ordinance  thereunder  granting  a  new  franchise  to  the 
corporation.  Wilder  v.  Aurora,  etc.,  Elec.  Trac.  Co.  (111.),  p. 
99,  vol.  48   (20  R  R   R). 

Construction  of  ordinance  reserving  right  to  municipality  to 
make  further  rules,  orders,  or  regulations  than  those  contained 
in  street  railway  charter.  City  of  Detroit  v.  Detroit  Citizens' 
Street  Ry.  Co.  (U.  S.),  p.  851,  vol.  25  (2  R  R  R). 

Duty  to  build  line,  construction  of  ordinances.  State  ex  rel. 
City  of  Duluth  v.  Duluth  St.  Ry.  Co.  (Minn.),  p.  718,  vol.  28  (5 
R  R  R). 

Fact  that  amending  franchise  ordinance  recited  that  it  had  been 
petitioned  for  by  the  owners  of  the  land  representing  more 
than  one  half  of  the  frontage  of  each  and  every  mile  of  streets 
sought  to  be  used  by  the  traction  company,  etc.,  did  not  justify 
a  conclusion  on  demurrer  to  bill  to  restrain  construction  of 
railway  that  such  ordinance  had  been  petitioned  for.  Wilder 
V.  Aurora,  etc..  Elec.  Trac.  Co.  (111.),  p.  99,  vol.  43  (20  R  R  R). 

Motormair  was  guilty  of  negligence  in  running  his  car  into 
another  vehicle,  which  was  moving  on  the  track,  under  ordi- 
nance requiring  motorman  to  stop  on  first  appearance  of 
danger.  Latson  v.  St.  Louis  Transit  Co.  (Mo.),  p.  845,  vol.  42 
(19  R  R  R). 

Ordinance  construed  to  be  an  attempt  to  confer  street  railway 
franchise,  and  not  to  be  a  mere  regulation  of  rights  conferred 
on  commercial  railroads.  State  v.  Milwaukee,  B.  &  L.  G.  R. 
Co.  (Wis.),  p.  261,  vol.  29  (6  R  R  R). 

Ordinance  granting  right  to  use  streets,  whether  a  contract. 
Wheeling  &  E.  0.  R.  Co.  v.  Town  of  Triadelphia  (W.  Va.), 
p.  336,  vol.  43  (20  R  R  R). 

Ordinance  limiting  speed,  validity.  Campbell  v.  St.  Louis  & 
Suburban  Ry.  Co.  (Mo.),  p.  248,  vol.  32  (9  R  R  R). 

Ordinance  requiring  street  railway  to  pave  street  could  not  be 
supported  as  an  exercise  of  police  power.  Fielders  v.  North 
Jersey  St.  Ry.  Co.  (N.  J.),  p.  875,  vol.  29  (6  R  R  R). 

Ordinance  was  not  invalid  because  passed  as  an  amendment  to 
a   void    ordinance    granting   street    railway    franchise    to    indi- 
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viduals.     Wilder  v.  Aurora,  etc.,  Elec.  Trac.  Co.   (111.),  p.  W. 
Vol.  43   (20  R  R  R), 
Provision  of  ordinance  as  to  future  occupancy  of  streets  was  not 
void  for  uncertainty.     Thurston  v.  Huston   (Iowa),  p.  426,  vol. 
33  (10  R  R  R). 
Resolution  granting  franchise,  and  containing  condition  requiring 
railway  to  pave  street,  not  a  contract,  and  subject  to  repeal  or 
amendment.     BinninRer  v.  City  of  New  York  (N.  Y.),  p.  98, 
vol.  33  (10  R  R  R). 
Validity  of  ordinance  extendini?  franchise  beyond  corporate  life 
of  street   railway   company.     City  of   Detroit  v.   Detroit  Citi- 
zens' Street  Ry.  Co.  (U.  S.),  p.  851,  vol.  25  (2  R  R  R). 
Validity  of  ordinance  prescribing^  certain  precautions  to  be  ob- 
served by  motormen  to  avoid  collisions  with  vehicle^.    Sludcr 
V.  St.  Louis  Transit  Co.  (Mo.),  p.  293,  vol.  39  (16  R  R  R). 
Violation  of  speed  ordinance   as   negligence   per  se.     Bresee  v. 

Los  Angeles  Traction  Co.  (Cal.),  p.  537,  vol.  43  (20  R  R  R). 
Where  petition  of  abutting  owners  for  grant  of  street  railway 
franchise  prayed  that  such  grant  should  be  for  term  of  40 
years  from  passage  of  ordinance,  an  ordinance  granting  au- 
thority to  traction  company  for  38  years  from  its  passage  did 
not  conform  to  such  petition.  Wilder  v.  Aurora,  etc.,  Elec 
Trac.  Co.  (111.),  p.  99,  vol.  43  (20  R  R  R). 
Paving.     City  of  Boston  v.  Union  Freight  R.  Co.  (Mass.),  p.  895, 

vol.  25  (2  R  R  R). 
Petition  was  not  open  to  objection  that  it  combined  in  one  count 
cause  of  action  ex  contractu  and  one  ex  delicto,  in  action  for 
personal  injuries  in  a  collision  between  street  car  and  plaintiffs 
vehicle.    Rapp  v.  St.  Louis  Transit  Ca  (Mo.),  p.  419,  vol.  39  (16 
R  R  R). 
Pleading    wantonness    and    willfulness    in    action    for    injury    sus- 
tained while  crossing  street  railway  track.     Birmingham   Ry.  & 
Electric  Co.  v.  Baker  (Ala.),  p.  17,  vol.  25  (2  R  R  R). 
Power  given  by  act  of  1893  of  Connecticut  to  municipal  authorities 
to  order  street  railway  company  to  repair  part  of  highway  not 
abrogated   by   act   of   1891.     City    of    Hartford   v,    Hartford    St 
Ry.  Co.  (Conn.),  p.  546,  vol.  30  (7  R  R  R). 
Power  of  city  to  grant  charter.    City  of  Lincoln  v.  Lincoln  St.  Ry. 

Co.   (Neb.),  p.  892,  vol.  30  (7  R  R  R). 
Power  of  city  to  permit  one  street  railway  to  cross  the  right  of 
way  of  another,  under  Mo.  Const,  art.  12,  §  20.     St.  Louis  &  S. 
Ry.  Co.  V.  Lindell  Ry.  Co.  (Mo.),  p.  281,  vol.  39  (16  R  R  R). 
Power  of  city  to  require  use  of  girder  or  grooved  rail  under  terms 
of  ordinance  authorizing  construction  and  operation  of  electric 
street   railway.     City    of   Kalamazoo   v.    Michigan    Traction   Co. 
(Mich),  p.  680,  vol.  24  (1  R  R  R). 
Power  to  borrow  money.     City  of  Lincoln  v.  Lincoln  St  Ry.  Co. 

(Neb.),  p.  892,  vol.  30  (7  R  R  R). 
Power  to  purchase   line  already  constructed.     City  of  Lincoln  v. 

Lincoln  St  Ry.  Co.  (Neb.),  p.  892,  vol.  30  (7  R  R  R). 
Presumptions    of     township's    consent    where    highway    grade    is 
changed  for  use  of  street  railway  without  objection.     Austin  v. 
Detroit,  Y,  &  A.  A.  Ry.  (Mich.),  p.  862,  vol.  31  (8  R  R  R). 
Presumption"  that  company  would  perform   its   contract  with   city 
sufficient  to  prevail  against  mere  allegation   to  the  contrary  in 
complaint,   in  action  to  enjoin   construction   of   railway.     Mord- 
hurst  V.  Ft.  Wayne  &  S.  W.  Traction  Co.  (Ind.),  p.  122,  vol.  3S 
(15  R  R  R). 
Presumption  that  mortgage  given  by  street  railway  was  n6t  for 
excessive  amount.    City  of  Lincoln  v.  Lincoln  St.  Ry.  Co.  (Neb.), 
p.   892,  vol.  30   (7  R  R  R). 
Presumption    that    persons    seen    near    track    will    avoid    danger. 
Wolf  V,    City    &   Suburban    Ry.    Co.    (Ore.),   p.    777,   vol.    30   (7 
R  R  R). 
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Proper  to  refuse  to  instruct,  in  view  of  the  evidence,  that,  if  the 
motorman  was  unable  to  stop  car  in  time  to  prevent  collision 
with  plaintiff's  vehicle,  plaintiff  could  not  recover.  Latson  v. 
St.  Louis  Transit  Co.  (Mo.),  p.  845,  vol.  42  (19  R  R  R). 

Proper  to  refuse  to  instruct,  in  view  of  the  evidence,  that  motor- 
man  had  rij^ht  to  assume  that  driver  of  vehicle  would  use 
reasonable  diligence  to  get  off  track,  unless  motorman  was 
chargeable  with  notice  that  vehicle  was  hindered  in  its  progress 
by  a  vehicle  in  front  of  it.  Latson  v,  St.  Louis  Transit  Co. 
(Mo.),  p.  845,  vol.  42   (19   R  R  R). 

Property  added  to  plant  of  street  railroad  covered  by  prior  mort- 
gage only.  Westinghouse  Electric  Mfg.  Co.  v.  Citizens'  St.  Ry. 
Co.  (Ky.),  p.  510.  vol.  26  (3  R  R  R). 

Proximate  cause  where  boy  ordered  from  moving  car  was  injured 
while  alighting.  Indianapolis  St.  Ry.  Co.  v.  Hockett  (Ind.),  p. 
787.  vol.  30  (7  R  R  R). 

Proximate  cause  where  negligence,  and  also  contributory  negli- 
gence on  part  of  driver  of  vehicle,  with  which  car  collided. 
Butler  V.  Rockland,  etc.,  St.  Ry.  (Me.),  p.  778,  vol.  37  (14  R  R  R). 

Proximate  cause  where  rider  was  thrown  by  horse  frightened  by 
car  not  stopped  by  motorman.  Danville  Ry.  &  Elec.  Co.  v. 
Hodnett  (Va.),  p.  170,  vol.  30  (7  R  R  R). 

Proximate  cause  where  run-away  horse  ran  over  other  tracks 
negligently  constructed,  and  upset  vehicle.  Gray  v.  Washington 
Water  Power  Co.  (Wash.),  p.  598,  vol.  25  (2  R  R  R). 

Proximate  cause  where  wire  reel,  left  in  untraveled  portion  of 
highway  by  company,  was  rolled  into  the  street  by  boys,  and 
caused  injury  to  plaintiff.  Glassey  v.  Worcester  Con.  St.  Ry. 
Co.  (Mass.),  p.  736,  vol.  37  (14  R  R  R). 

Question  for  jury  whether  newsboy  trespassing  on  street  car 
came  to  his  death  by  the  willful  act  of  the  conductor  in  ordering 
him  oflF  in  a  threatening  manner.  Chicago  City  Ry.  Co.  v. 
O'Donnell  (111.),  p.  732.  vol.  34  (11  R  R  R). 

Question  of  reasonable  time  was  for  jury,  in  action  on  note  pay- 
able at  a  specified  time  after  completion  of  road.  Los  Angeles 
Traction  Co.  v.  Wilshire  (Cal.),  p.  695,  vol.  24  (1  R  R'  R). 

Railroads. 

Are  railroads,  within  meaning  of  employers*  liability  act  of 
Georgia.  Savannah,  etc.,  Ry.  v.  Williams  (Ga.),  p.  279,  vol.  30 
(7  R  R  R). 

As  railroads,  application  of  Pennsylvania  statutes.  City  of 
Philadelphia  v.  Philadelphia  Traction  Co.  (Pa.),  p.  951,  vol.  31 
(8  R  R  R). 

Certain  electric  street  railway  was  a  commercial  railroad,  and 
was  not  entitled  to  lay  its  tracks  in  streets,  the  fee  of  which 
was  in  abutting  owners,  without  condemning  right  to  do  so. 
Wilder  v.  Aurora.  De  K.  &  R.  Elec.  Trac.-Co.  (111.),  p.  99, 
vol.  43  (20  R  R  R). 

Elevated  railroads  distinguished  from  railroads  in  streets,  ap- 
plication of  act  relative  to  paving.  City  of  Boston  v.  Union 
Freight  R.  Co.  (Mass.),  p.  895,  vol.  25  (2  R  R  R). 

Interurban  electric  railway  authorized  to  carry  freight  and  pas- 
sengers as  a  trunk  railway,  under  Kentucky  constitution.  Die- 
bold  V.  Kentucky  Traction  Co.  (Ky.),  p.  201,  vol.  33  (10 
R  R  R). 

Kirby's  Dig.,  §  6773,  making  railroads  responsible  for  all  dam- 
ages to  property  caused  by  the  running  of  trains,  is  not 
applicable  to  street  railroads.  Little  Rock  Ry.  &  Elec.  Co.  v. 
Newman  (Ark.),  p.  631,  vol.  43  (20  R  R  R). 

Not  "railroads,"  within  meaning  of  Arkansas  statute  making 
"railroads"  liable  for  all  damages  to  property  caused  by  the 
running  of  trains.  Little  Rock  Ry.  &  Elec.  Co.  v.  Newman 
(Ark.),  p.  631,  vol.  43  (20  R  R  R). 
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Ordinance  of  city  of  Wilmington  limiting  speed  of  railroad  cars, 
etc.,   has   no   application   to   street   railway   cars.     Liczerski  v. 
Wilmington  City  Ry.  Co.  (Del.  Super.  Ct.),  p.  613,  vol.  42  (19 
R  R  R). 
Ordinary    commercial    railroad,    which    has    formally    accepted 
street  railway  franchise  attempted  to  be  conferred  upofi  it,  and 
which  is  holding:  and  exercising  such  franchise,  within  meaninfjr 
of  statute  of  Wisconsin  providing:  that  action  may  be  brought 
against   any    person   unlawfully    or    exercising     any    franchise. 
State  V,   Milwaukee.  B.  &  h.  G.  R.  Co.   (Wis.),  p.  261,  vol.  29 
(6  R  R  R). 
Street  railway  as  railroad  within  meaning  of  statutes  of  Georgia 
creating    presumption    against    company    where    it    inflicts    in- 
juries to  persons  or  property.     Cordray  v.  Savannah,  etc.,  R. 
Co.   (Ga.),  p.  286,  vol.  30  (7  R  R  R). 
Taxation,    street    railways    not   included    in    term    "railVoads"    as 
used  in  Cal.  Const.,  art.  13,  §  10,  providing  for  taxation  of  fran- 
chises, etc.     San  Francisco,  etc..   El.  Ry.   Co.  v.  Scott   (Cal.)^ 
0         p.  819,  vol.  34  (11  R  R  R). 

Traction  motor  company  a  street  railway  when  exercising  street 
railway  franchises.     City  of  Philadelphia  v.  Philadelphia  Trac- 
tion Co.  (Pa.),  p.  951,  vol.  31  (8  R  R  R). 
Rails  of  street  railway  company  as  personal  property.     French  v, 

Jones  (Mass.),  p.  817,  vol.  43  (20  R  R  R). 
Recovery    by    city    where    street    railway    has    neglected    to    pave. 
City  of  Reading  v.  United  Traction  Co.  (Pa.),  p.  625,  vol.  27  (4 
R  R  R). 
Retrospective   effect   of  statute   providing  for   formation  of   street 
railways.     City   of   Detroit   v.   Detroit    Citizens'    Street   Ry.    Co. 
(U.  S.),  p.  851,  vol.  25  (2  R  R  R). 
Right  of  city  to  mandatory  injunction  to  compel  removal  of  rails 
replacing' old   rails.     City   of   Springfield  v.   Springfield    St.   Ry. 
Co.  (Mass.),  p.  815,  vol.  27  (4  R  R  R). 
Right  to  sue   street   railway  in   county   other   than   that  in  which 
is  its  road  bed  and  principal  office.     Jensen  v.  Philadelphia,  M. 
&  S.  St.  Ry.  Co.  (Pa.),  p.  701,  vol.  24  (1  R  R  R). 
Sp.    Acts    1895,    of    Connecticut,    p.    565,    requiring    street    railway 
companies  to  pay  cost  of  paving  nine   feet  of  width  of  street, 
within  power  of  state  to  amend  charter.     Fair  Haven  &  W.  R. 
Co.  V.  City  of  New  Haven  (Conn.),  p.  526,  vol.  30  (7  R  R  R). 
Statute  of  Massachusetts   relieving  company  of  duty  of  repairing 
street    not    unconstitutional    as    impairing    contract    obligation. 
City   of   Springfield  v.   Springfield   St.    Ry.   Co.    (Mass.),   p.   815, 
vol.  27  (4  R  R  R). 
Statute   relieving  company   from  obligations,   imposed   by  city,  to 
repair    not    unconstitutional    as    impairing    contract    obligations. 
City   of  Worcester  v.   Worcester   C^onsol.    St.    Ry.   Co.    (Mass.), 
p.  857,  vol.  27  <4  R  R  R). 
Street  railway  bonds  negotiable.     City  of  Lincoln  v.   Lincoln  St. 

Ry.  Co.  (Neb.),  p.  892,  vol.  ^0  (7  R  R  R). 
Street   railway  company   liable   only  for   repairing  street  between 
its  tracks    not  estopped  to  deny  liability  for  paving  street.     City 
of  Wllliamsport  v.  Williamsport  Pass.  Ry.  Co.  (Pa.),  p.  568,  vol. 
26  (3  R  R  R). 
Street  railway  franchise  is  a  "franchise"  within  meaning  of  statute 
of  Wisconsin,  providing  that  action  may  be  brought  against  any 
person  unlawfully  holding  or  exercising  any  franchise,  and  may 
be   annulled   for   cause   by   quo   warranto.     State   v.   Milwaukee, 
etc..  R.  Co.  (Wis.),  p.  261,  vol.  29  (6  R  R  R). 
Sufficiency  of  allegation  of  refusal  of  municipal  officers  to  approve 
of   proposed    route   in    action   based   upon    their   alleged    neglect 
or   refusal   to  approve.     Appeal   of   Milbridge   &  C.    Electric   R. 
Co.  (Me.),  p.  489,  vol.  25  (2  R  R  R). 
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Sufficiency  of  evidence  that  street  across  company's  riffht  of  way 
had  become  a  public  highway,  although  it  had  not  been  dedicated 
by  the  railroad  as  a  part  of  the  street.  St.  Louis  &  S.  Ry.  Co. 
V.  Lindell  Ry.  Co.  (Mo.),  p.  281,  vol.  39  (16  R  R  R). 

Taxation.  City  of  Boston  v.  Union  Freight  R.  Co.  (Mass.),  p. 
895.  vol.  25  (2  R  R  R). 

Tickets  and  Fares. 

Abutting  owners  not  proper  parties  to  restrain  company  from 
charging  greater  rate  of  fares  than  that  stipulated  in  its  con- 
tract with  township  authorities.  Millcreek  Tp.  v.  Erie  Rapid 
Transit  St.  Ry.  Co.  (Pa.),  p.  36,  vol.  36  (13  R  R  R). 

Agreements  between  municipality  and  street  railway  companies 
in  regard  to  rates  of  fare.  City  of  Detroit  v.  Detroit  Citizens' 
Street  Ry.  Co.  (U.  S.),  p.  851,  vol.  25  (2  R  R  R). 

Application  of  ordinance  imposing  certain  conditions  as  to  rates 
of  fare  and  giving  transfers  with  respect  to  line  owned  by  a 
street  railway  company,  which  extended  from  its  point  of 
intersection  with  another  line  to  the  city  limits,  beyond  which 
it  was  owned  by  a  different  corporation,  which  ran  its  cars 
with  the  same  operatives  into  the  city  and  to  the  point  of 
intersection.  Virginia  Passenger  &  Power  Co.  v.  Common- 
wealth  (Va.),  p.  135,  vol.  41  (18  R  R  R). 

Contract  rights  of  street  railways  as  to  fare.  City  of  Detroit 
V.  Detroit  Citizens'  Street  Ry.  Co.  (U.  S.),  p.  851,  vol.  25  (2 
R  R  R). 

Enjoining  enforcement  of  ordinance  impairing  contract  rights  as 
to  rates.  City  of  Detroit  v.  Detroit  Citizens'  Street  Ry.  Co. 
(U.  S.),  p.  851,  vol.  25  (2  R  R  R). 

Expulsion  of  passonger  for  attempt  to  pay  with  detached  cou- 
pon. United '  Railways  &  Electric  Co.  v.  Hardesty  (Md.),  p. 
124,  vol.  25  (2  R  R  R). 

Implied  authority  to  reduce  fares.  City  of  Detroit  v.  Detroit 
Citizens'  Street  Ry.  Co.  (U.  S.),  p.  851,  vol.  25  (2  R  R  R). 

Intersecting  line,  what  constitutes  so  as  to  render  applicable 
provisions  of  certain  ordinance  as  providing  for  issue  of  half- 
fare  tickets  and  transfers.  Virginia  Passenger  &  Power  Co. 
V.  Commonwealth  (Va.),  p.  135,  vol.  41  (18  R  R  R). 

Power  of  legislature  to  authorize  municipality  to  contract  with 
street  railway  as  to  rates  of  fare.  City  of  Detroit  v.  Detroit 
Citizens'  Street  Ry,  Co.  (U.  S.),  p.  851,  vol.  25  (2  R  R  R). 

Regulation  requiring  extra  fare  for  failure  to  procure  ticket 
unreasonable.  Kennedy  v.  Birmingham  Ry.,  L.  &  P.  Co.  (Ala.), 
p.  700,  vol.  32   (9  R  R  R). 

Reservation  in  municipal  ordinance  granting  a  franchise  of  the 
right  to  make  rules,  orders  and  regulations  does  not  imply 
authority  to  reduce  fares.  City  of  Detroit  v.  Detroit  Citizens* 
Street  Ry.  Co.  (U.  S.),  p.  851,  vol.  25  (2  R  R  R). 

Where  ordinances  granting  a  franchise  to  a  street  railway  com- 
pany imposed  certain  conditions  as  to  rates  of  fare  and  giving 
transfers,  and  the  company  operated  its  lines  in  accordance 
with  such  regulations,  it  thereby  assumed  contractual  obliga- 
tions with  respect  to  the  regulations.  Virginia  Passenger  & 
Power  Co.  v.  (Commonwealth  (Va.),  p.  135,  vol.  41  (18  R  R  R). 
Tracks  as  part  of  highway.     State  ex  rel.  Howard  v.  Hartford  St. 

Ry.  Co.   (Conn.),  p.  838,  vol.  34  (11  R  R  R). 
Unconstitutional   statute  purporting  to  confer  right  to  use  tracks 

of  another  company.     Petition  of  Philadelphia,  M.  &  S.  St.  Ry. 

Co.   (Pa.),  p.  677,  vol.  31    (8  R   R  R). 
Unlawful  operation  of  freight  cars  on  a  street  railway  constituted 

a    nuisance,    entitling    a    pedestrian    injured    thereby    to    recover 

without  regard  to  the  care  exercised  by  those  in  charge  of  the 

cars.     Daly  v.  Milwaukee  Elec.  Ry.  &  Light  Co.   (Wis.),  p.  520, 

vol.  32  (9  R  R  R). 

I  D— 50 
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Use  of  portion  of  track  of  another  company  as  compliance  with 
*  contract  to  build  road  to  a  certain*  place.     Los  Angeles  Traction 
Co.  V,  Wilshire  (Cal.),  o.  695,  vol.  24  (1  R  R  R). 

Use  of  Streets. 

Acquiescence  by  street  railway  in  steam  railway's  encroachment 
on  right  to  use  street.     Fresno  St.  R.  Co.  v.  Southern  Pac,  R. 
Co.  (Cal.),  p.  547,  vol.  24  (1  R  R  R). 
Action  of  municipal  authorities  in  granting  and  revoking  privi- 
leges in  highways  is  the  exercise  of  delegated  police  power, 
and  not  judicial  in   character.     Wheeling  &  E.   G.   R.    Co.  v. 
Town  of  Triadelphia  (W.  Va.),  p.  336,  vol.  43  (20  R  R  R). 
Act  of  Pennsylvania  of  May  14,  1889,  as  amended  by  act  June 
7,  1901,  authorizing  street  railway  companies  to  use  tracks  of 
another  company,  unconstitutional.     Commonwealth  v.  Uwch- 
lan  St.  Ry.  Co.  (Pa.),  p.  376,  vol.  28  (5  R  R  R). 
Additional    servitude,    interurban   electric   railway,    carrying   pas- 
sengers, baggage,  light  express  matter,  and  mail  is  not,  so  as 
to    entitle    abutting   owners    to    compensation.      Mordhurst    v. 
Ft.  Wayne  &  S.  W.  Traction  Co.   (Ind.),  p.  122,  vol.   38   (15 
R  R  R). 
Additional  servitude,  street  railway  was  not,  although,  in  origi- 
nal laying  out  of  street,  mere  easement,  and  not  the  fee,  was 
taken.     Hester  v.  Durham  Traction  Co.  (N.  Car.),  p.  830,  vol. 
38  (15  R  R  R). 
Additional  servitude,  railway  was  not,  nor  did  its  construction 
and  operation  entitle  abutting  owners  to  maintain  ejectment. 
Budd  V.   Camden   Horse   R.   Co.    (N.   J.),   p.   116,  vol.   38    (15 
R  R  R). 
Alienation  of  franchise.     French  v.  Jones   (Mass.),  p.   817,   voL 

43  (20  R  R  R). 
Allegation  of  fraud  in  passage  of  ordinance,  in  petition  to  enjoin 
construction  of  road.     Nagel  v.  Lindell  Ry.  Co.  (Mo.),  p.  691, 
vol.  24  (1  R  R  R). 
Authority  of  legislature  to  arrant  use  of  street.     Appeal  of  Mil- 
bridge  &  C.  Electric  R.  Co.  (Me.),  p.  489,  vol.  25  (2  R  R  R). 
Authority  of  villages  to  authorize  construction  and  operation  of 
street    railways    for    definite    term    of    years,    construction    of 
Minn,  statute.     City  of  Stillwater  v,  St.  Paul  &  M.  Suburban 
Ry.  Ck).  (Minn.),  p.  689,  vol.  24  (1  R  R  R). 
Authority  to  construct  turnout,  construction  of  ordinance.     De- 
troit Citizens'  St.  Ry.  Co.  v.  Board  of  Public  Works  (Mich.), 
p.  699,  vol.  24  (1  R  R  R). 
Authority  to  use   streets,   construction  of  Ind.   St.     Logansport 
Ry.    Co.   V.    City    of    Logansport    (Ind.),    p.    559,    vol.    26    (3 
R  R  R). 
Borough  could  not  require  a  later  company,  having  permission 
to  use  the  same  street,  to  so  lay  its  tracks  as  to  straddle  the 
tracks  of  the  other  company.     Commonwealth  v.  Bond  (Pa.), 
p.  825,  vol.  43  (20  R  R  R). 
Bound  by  knowledge  of  officers  with  respect  to  acquiescence  in 
encroachment  by  steam  railroad  in   using  street.     Fresno  St 
R.  Co.  V.  Southern  Pac.  R.  Co.  (Cal.),  p.  547,  vol.  24  (1  R  R  R). 
Charter    providing    for    construction    of    railway    over    street    in 
which   another  company  had  acquired  exclusive  privilege,    in- 
valid.    Commonwealth  v.  Uwchlan  St.  Ry.   Co.   (Pa.),  p.   376, 
vol.  28  (5  R  R  R). 
City   not   deorived   of  right  to  repeal   of  ordinance  authorizing 
construction   of   street    railway,    by    colorable   action    of   com- 
pany in  commencing  construction.    Snouffer  v.  Cedar  Rapids  & 
M.  City  Ry.   Co.    (Iowa),  p,   745,  vol.   28'  (5  R  R   R);    Cedar 
Rapids  &  M.  City  Ry.   CJo.  v.   City  of  Cedar  Rapids   (Iowa), 
p.  745,  vol.  28   (5  R   R  R). 
Company   had   no   vested   rights    preventing   city   from  granting 
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to  another  street  railway  the  right  to  put  down  a  double  track 
car  line  on  the  street.  Vhere  it  had  been  merely  granted  per- 
mission to  lay  a  double  track  on  the  street,  and,  instead  of 
taking  advantage  of  the  permission,  had  used  only  a  single 
track.  Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Hampton 
Roads  Ry.  &  Electric  Co.  (Va.),  p.  543,  vol.  35  (12  R  R  R). 

Conclusions  of  fact  in  petition  alleging  that  use  of  street  for 
railway  will  practicallv  destroy  it  as  a  highway.  Nagel  v, 
Lindell  Ry.  Co.  (Mo.),  p.  691,  vol.  24  (1  R  R  R). 

Contract  between  street  railway  and  city  a  public  contract,  and 
to  be  liberally  construed  in  favor  of  the  public.  Indiana  Ry. 
Co.  V.  Hoffman  (Ind.),  p.  281,  vol.  33  (10  R  R  R). 

Control  of  streets  on  which  are  railway  lines  passing  to  munici- 
pal authorities  where  territory  is  annexed.  Newport  News  & 
O.  P.  Ry.  &  Electric  Co.  v.  Hampton  Roads  Ry.  &  Electric 
'      Co.   (Va.),  p.  543.  vol.  35  (12  R  R  R). 

Equity  jurisdiction  where  violation  by  city  of  contract  rights 
of  street  railway  company.  Logansport  Ry.  Co.  v.  City  of 
Logansport  (Ind.),  p.  559,  vol.  26  (3  R  R  R). 

Failure  to  complete  line  within  time  limited  for  its  construction 
cannot  be  taken  advantage  of  in  private  action  by  competitor. 
Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Hampton  Roads 
Ry.  &  Electric  Co.  (Va.),  p.  543,  vol.  35  (12  R  R  R). 

Forfeiture  of  franchise,  waiver  of  not  the  grafting  of  a  new 
right.  Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Hampton 
Roads  Ry.  &  Electric  Co.  (Va.),  p.  543,  vol.  35  (12  R  R  R). 

Forfeiture  of  rights  under  ordinance  granting  right  to  use  streets. 
Wheeling  &  E.  G.  R.  Co.  v.  Town  of  Triadelphia  (W.  Va.), 
p.  336,  vol.  43  (20  R  R  R). 

Location  of  route  by  selectmen,  not  recorded,  conferred  no 
authority  to  occupy  streets,  under  N.  H.  Pub.  St.  1901,  ch.  45. 
Lenoix  v.  Dover  S.  &  R.  St.  Ry.  (N.  H.).  p.  105,  vol.  31  (8 
R  R  R). 

Necessity  of  consent  by  city  council  to  use  of  street  by  street 
railway,  under  Ind.  St.  Logansport  Ry.  Co.  v.  City  of  Logans- 
port (Ind.).  p.  559,  vol.  26  (3  R  R  R). 

Obligation  of  contract  not  impaired  by  exercise  of  city's  power 
to  compel  change  in  location  of  track.  Snouffer  v.  Cedar 
Rapids  &  M.  City  Ry.  Co.  (Iowa),  p.  745,  vol.  28  (5  R  R  R); 
Cedar  Rapids  &  M.  City  Ry.  Co.  v.  City  of  Cidar  Rapids 
(Iowa),  p.  745,  vol.  28  (5  R  R  R). 

Operation  of  street  railroad  property  as  public  use  of  street. 
Appeal  of  Milbridge  &  C.  Electric  R.  Co.  (Me.),  p.  489,  vol. 
25  (2  R  R  R). 

Ordinance  providing  for  change  in  location  of  tracks  a  reason- 
able exercise  of  city's  legislative  control  of  street.  Snouffer 
V.  Cedar  Rapids  &  M.  City  Ry.  Co.  (Iowa),  p.  745,  vol.  28  (5 
R  R  R);  Cedar  Rapids  &  M.  City  Ry.  Co.  v.  City  of  Cedar 
Rapids  (Iowa),  p.  745,  vol.  28  (5  R  R  R). 

Plans  for  construction  of  tracks  subject  to  discretion  of  city. 
State  ex  rel.  Howard  v.  Hartford  St.  Ry.  Co.  (Conn.),  p.  838, 
vol.  34  (11  R  R  R). 

Power  of  city  to  compel  change  of  location  of  tracks.  Snouffer 
V.  Cedar  Rapids  &  M.  City  Ry.  Co.  (Iowa),  p.  745,  vol.  28  (5 
R  R  R);  Cedar  Rapids  &  M.  City  Ry.  Co.  v.  City  of  Cedar 
Rapids  (Iowa),  p.  745,  vol.  28  (5  R  R  R). 

Power  of  road  trustees  to  confer  upon  street  railways  right  to 
operate  upon  highways  under  Acts  1893-94,  p.  127.  Norfolk 
.  Ry.  &  Light  Co.  v.  Consolidated  Turnpike  Co.  (Va.),  p.  485, 
vol.  25  (2  R  R  R). 

Provision  of  ordinance  granting  use  of  streets,  which  permitted 
railroad  to  designate  the  streets  to  be  used,  applied  only  to 
the  minimum  of  mileage  required  by  the  ordinance,  and  a 
subsequent   resolution  permitting  it  to   occupy  another  street 
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did  not  amount  to  the  (granting  of  a  new  franchise.    Thurston 
V,  Huston   (Iowa),  p.  426,  vol.  33,  (10  R  R  R). 
Question  of  freehold  involved  in  suit  by  one  claiming  right  to 
maintain   railroad   in   street.     Village   of   Harlem  v.   Suburban 
R.  Co.  (111.),  p.  860,  vol.  27  (4  R  R  R). 
Railway  constructed  at  grade  not  an  additional  servitude.    Morris 
V.  Montgomery  Traction  Co.. (Ala.),  p.  413,  vol.  40  (17  R  R  R). 
Right  in  highway  as  against  another  company,  under  ultra  vires 
ordinance.     Pa.    R.    Co.   v.    Inhabitants    of    Hamilton,    Mercer 
Co.  (N.  J.),  p.  506,  vol.  25  (2  R  R  R). 
Right  of  city  to  lower  tracks.     City  of  Reading  v.  United  Trac- 
tion Co.  (Pa.),  p.  625,  vol.  27  (4  R  R  R). 
Right  of  steam  railway  company  to  attack  validity  of  ordinance 
granting  franchise  to  street  railway.     Atchison,   etc.,   Ry.   Co. 
V.   General   Electric   Ry.    Co.    (C.    C.   A.),    p.    541,   vol.    24    (1 
R  R  R). 
Right  of  street  railway  company,  after  repeal  of  ordinance  grant- 
ing  it    right   to    use    streets,    to   prevent   town,   by   injunction, 
from  removing  its  tracks,  if  no  cause  of  forfeiture  existed,  or 
the  circumstances  shown  are  such  as  to  call  for  the  exercise 
of   equity  jurisdiction    to   relieve    from   forfeiture    of   right    to 
use  streets.     Wheeling  &  E.  G.  R.  Co.  v.  Town  of  Triadelphia 
(W.  Va.),  p.  336,  vol.  43  (20  R  R  R). 
Right   to   condemn   right   of  way   for   connection  with   track  of 
another    company.      Suburban    R.    Co.    v.    Metropolitan    West 
Side  Elevated  R.  Co.  (111.),  p.  476,  vol.  24  (1  R  R  R). 
Right  to  conpect  with  tracks  of  another  company  as  affected  by 
absence  of  ordinance.     Suburban  R.  Co.  v.  Metropolitan  W^est 
Side  El.  R.  Co.  (111.),  p.  476,  vol.  24  (l  R  R  R). 
Right  to  exclusive  or  perpetual  use  of  street  could  not  be  granted 
to  street  railway  by  city  council.     Logansport  Ry.  Co.  v.  City 
of  Logansport  (Ind.),  p.  559,  vol.  26  (3  R  R  R). 
Right  to  occupy  public  highway   under  acts  of  1889-90  of  Vir- 
ginia, p.  26.     Norfolk  Ry.  &  Light  Co.  v.  Consolidated  Turn- 
pike Co.   (Va.),  p.  485,  vol.  25   (2  R  R  R). 
■  Steam  railroad  cannot  maintain  suit  to  enjoin  use  of  street  by 
street    railway.      Atchison,    etc.,    Ry.    Co.    v.    General    Electric 
Ry.  Co.  (C.  C.  A.),  p.  541,  vol.  24  (1  R  R  R). 
St.   1895  of  Massachusetts,  p.  109,   c.  121,  providing  for  location 
of  street  railway  tracks,  is  not  unconstitutional  as  authorizing 
the   imposition   of   an   additional   servitude  without   compensa- 
tion.    Eustis  V.  Milton  St.  Ry.  Co.   (Mass.),  p.  508,  vol.  32  (9 
R  R  R);  Hcllingsworth  v.  Milton  St.  Ry.  Cio.  (Mass.),  p.  508,. 
vol.  32  (9  R  R  R);  Kennedy  v.  Milton  St.  Ry.  Co.  (Mass.),  p. 
508,  vol.  32  (9  R  R  R) ;  Whitney  v.  Milton  St.  Ry.  Co.  (Mass.). 
p.  508,  vol.  32  (9  R  R  R). 
Under  certain  statutes  of  Illinois,  ordinance  granting  street  rail- 
way franchise  to  individuals  was  void.     Wilder  v.  Aurora,  etc.^ 
Elec.  Trac.  Co.  (111.),  p.  99,  vol.  43   (20  R  R  R). 
Use  of  street  by  street  railway  company  subject  to  governmental 
control   of   highways.     Snouffer   v.    Cedar    Rapids   &    M.    City 
Ry.  Co.  (Iowa),  p.  745,  vol.  28  (5  R  R  R);  Cedar  Rapids  &  M. 
City  Ry.  Co.  v.  City  of  Cedar  Rapids  (Iowa),  p.  745,  vol.  2S 
(5  R  R  R). 
Validity  of  order  requiring  safety  appliances  at  grade  crossing. 
Detroit,    etc.,    R.    Co.    v.    Osborn    (U.    S.),    p.    456,   vol.    30    (7 
R  R  R). 
When    street    railways   right    to    extend    line   vested.      Common- 
wealth V.  Uwchlan  St.  Ry.  Co.  (Pa.),  p.  376.  vol.  28  (5  R  R  R). 
Where   failure  to   put   down   a  track  within   limited  time   is   due 
to  an  injunction  granted  at  the  instance  of  a  competitor,  the 
right   to  put   down   line   is   not  lost   by   the   expiration   of-  the 
period  limited.     Newport   News   &   O.   P.   Ry.   &  Electric   Co. 
V.  Hampton  Roads  &  Electric  Co.  (Va.),  p.  543. 
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Where  ordinance  provided  that  company  might  use  such  streets 
as  mi^ht  be  designated  from  time  to  time  and  that  the  rail- 
way should  have  an  exclusive  privilege  for  five  years,  a  subse- 
quent permission  to  operate  a  track  in  a  street  did  not  amount 
to  an  extension  of  the  time  for  exclusive  privilege.     Thurston 
V.  Huston  (Iowa),  p.  426,  vol.  33  (10  R  R  R). 
Where    raiJroad   company    had    located,    but    not    constructed,    a 
branch    across    a    public    road,    it    could    sue    to    enjoin    street 
railway  company  from  constructing  its  road  across  such  branch 
at  grade.     Ohio  River  Junction  R.  Co.  v.  Freedom  &  C.  Elec. 
St.  Ry.  Co.  (Pa.),  p.  725,  vol.  28  (5  R  R  R).- 
Where  street  railway  company  is  granted  permission  to  lay  its 
tracks  in  a  street,  allowing  a  later  corporation  to  lay  a  part 
of  its  tracks  on  the  tracks  of  the  first  company  is  unconstitu- 
tional.     Commonwealth    z/.    Bond    (Pa.),    p.    825,    vol.    43    (20 
R  R  R). 
Where   street  railway's  use   of  street  is  interfered  with  by  an- 
other company  ejectment  is   not  the  proper  remedy.     Fresno 
St.   R.  Co.  V.  Southern  Pac.   R.  Co.   (Cal.),  p.  547,  vol.  24   (1 
R  R  R). 
Use  of  track  of  another  company  as  a  reasonable  compliance  with 
contract   promising    certain    sum   after   road   is   built   to    certain 
point.     Los  Angeles  Traction  Co.  v.  Wilshire  (Cal.),  p.  695,  vol. 
24  (1  R  R  R). 
Validity  of  unilateral  agreement  to  pay  a  certain  sum  on  comple- 
tion of  road.     Los  Angeles  Traction  Co.  v.  Wilshire    (Cal.),  p. 
695.  vol.  24  (1  R  R  R). 
When  purchaser  of  trade  fixtures  not  estopped  to  claim  it.     Union 
Terminal  Co.  v.  Wilmar  &  S.  F.  Ry.  Co.  (Iowa),  p.  676,  vol.  25 
(2  R  R  R). 
When  street  railways  are  estopped  to  deny  prior  indebtedness  upon 
consolidation.     Shadford  v.  Detroit,  Y.  &  A.  A.  Railway  (Mich.), 
p.  845,  vol.  25  (2  R  R  R). 
Where  oetitioner,  as  purchaser  at  a  receiver's  sale,  owned  the  rails 
and  tracks  of  a  street  railway  imbedded  in  a  street,  the  superin- 
tendent of  streets  could  not  arbitrarily  refuse  a  permit  to  remove 
them,  because  he  hoped  some  other  person  or  corporation  would 
operate  cars  over  them,  but  was  bound  to  grant  or  refuse  such 
license  in  the   exercise   of  a   legal    discretion.     French  v,  Jones 
(Mass.),  p.  817,  vol.  43  (20  R  R  R). 

Willfulness  and  wantonness  question  for  jury  in  action  for  injury 
resulting  from  collision  between  street  car  and  other  vehicle  at 
crossing.  Birmingham  Ry.  &  Electric  Co.  v.  Baker  (Ala.),  p. 
17,  vol.  25  (2  R  R  R). 

Willful  or  wanton  injury  to  person  driving  on  track,  insufficiency 
of  evidence.  Feitl  v.  Chicago  Citv  Ry.  Co.  (III.),  p.  798,  vol.  37 
(14  R  R  R). 

STREETS  AND  HIGHWAYS. 

See  ABUTTERS;  CROSSINGS;  ELECTRIC  RAILW.\YS  ; 
EMINENT  DOMAIN  ;  FRIGHTENING  TEAMS  ;  RAIL- 
ROADS IN  STREETS:  RIGHT  OF  WAY;  STATIONS  AND 
DEPOTS;  STOCK,  INJURIES  TO;  STREET  RAILWAYS. 

Damages. 

Right  to  damages  after  discontinuance  of  highway  and  its  use 
for  railway  purposes  because  of  alteration  of  grade  on  ground 
that  land  was  still  subjected  to  more  onerous  use.  Bullard  v. 
New  York,  etc.,  R.  Co.  (Mass.),  p.  385,  vol.  26  (3  R  R  R). 

Dedication. 

Acceptance  of  dedicated  land.  Hast  r.  Piedmont  &  C.  R.  Co. 
(W.  Va.),  p.  108,  vol.  31  (8  R  R  R). 


790  GENERAL  INDEX 

STREETS  AND  HIGHWAYS— Contint^d. 

Act   of   railroad   attorney   in   advancing^   evidence   did    not  estop 
company   from   denying?  dedication.     Hast  v.   Piedmont   &  C. 
R.  Co.  (W.  Va.),  p.  108,  vol.  31  (8  R  R  R). 
Dedication  by  railroad  company,  how  made.     Hast  v.  Piedmont 

&  C.  R.  Co.  (W.  Va.),  p.  108,  vol.  31  (8  R  R  R). 
Dedication  of  land  for,  power  of  railroad  with  respect  to  land 
conveyed  for  railroad  purposes.     Southern  Pac.  Co.  v.  City  of 
Pomona  (Cal.).  p.  568,  vol.  35  (12  R  R  R). 
Plat  as   evidence.     James  v.  Illinois  Cent.   R.  Co.   (111.),  p.  233, 

vol.  27  (4  R  R  R). 
Power  of  corporation  to  dedicate  land  for  street  purposes.     Hast 

V.  Piedmont'  &  C.  R.  Co.  (W.  Va.),  p.  108,  vol.  31  (8  R  R  R). 
Sufficiency  of  evidence  to  show  intention  of  railroad  company  to 
dedicate  land  for  street  purposes.     Hast  v.  Piedmont  &  C.  R. 
Co.  (W.  Va.),  p.  108,  vol.  31  (8  R  R  R). 
Dedication  and  implied  acceptance  of  highway.     Snouffer  v.  Cedar 
Rapids  &  M.  City  Ry.  Co.   (Iowa),  p.  745,  vol.  28  (5  R  R  R); 
Cedar  Rapids  &  M.  City  Ry.  Co.  v.  City  of  Cedar  Rapids  (Iowa), 
p.  745,  vol.  28  (5  R  R  R). 
Necessity    of    alle^rin);    statutory   exception    in    indictment    against 
railroad  for  obstructing  public  road.     State  v.  Dry  Fork  R.  Co. 
(W.  Va.),  p.  313,  vol.  24  (1  R  R  R). 
Necessity  of  street,  judicial  interference  with   municipal   decision. 
Town  of  Poulan  v.  Atlantic  Coast  Line  R.  Co.  (Ga.),  p.  133,  vol. 
40  (16  R  R  R)! 
No  necessity  of  alleging  absence  of  license  to  cross  or  occupy  the 
road.     State  v.   Dry  Fork  R.   Co.   (W.  Va.),   p.   313, 'vol.  24   (1 
R  R  R). 
Notice  of  intention  to  lay  out  street  across  steam  railway,  under 
laws  1897,  of  New  York,  ch.  754.     In  re  Opening  of  Ludlow  St, 
in  City  of  Yonkers  (N.  Y.),  p.  202,  vol.  29  (6  R  R  R). 
Ordinance  requiring  street  railway  to  pave  street  could  not  be  sup- 
ported as  exercise  of  police  power.     Fielders  v.  North  Jersey  St 
Ry.  Co.  (N.  J.),  p.  875,  vol.  29  (6  R  R  R). 
Sufficiency  of  evidence  to  show  existence  of  public  road  to  sustain 
indictment    of    railroad    for    obstructing    public    road.      State   v. 
Dry  Fork  R.  Co.  (W.  Va.),  p.  313,  vol.  24  (1  R  R  R). 
Title  to  land  upon  vacation  of  street.     Harrington  v.   Iowa  Cent 
Ry.  Co.  (Iowa),  p.  97,  vol.  38  (15  R  R  R). 

STRIKES. 

See  CARRIERS;  CARRIERS  OF  GOODS;  CARRIERS  OF 
PASSENGERS;  JUDICIAL  NOTICE;  MASTER  AND 
SERVANT;  TICKETS  AND  FARES. 

STRUCTURES  NEAR  TRACK. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

SUBSEQUENT  ACCIDENTS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

SUBSEQUENT  CONDITION  OF  TRACK. 

See  CARRIERS  OF  PASSENGERS. 

SUBSEQUENT  PRECAUTIONS. 

See  CROSSINGS;  EVIDENCE;  MASTER  AND  SERVANT; 
NEGLIGENCE;  STOCK,  INJURIES  TO. 

SUMMONS. 

See  ACTIONS;  FOREIGN  CORPORATIONS;  LEASES  AND 
RUNNING  POWERS:  PROCESS;'  RECEIVERS;  SERV- 
ICE OF  PROCESS;  TICKETS  AND  FARES. 
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SURFACE  WATER. 

See  RAILROADS  IN  STREETS;  WATER  AND  WATER- 
COURSES. 

SURGICAL   OPERATIONS. 

See  PERSONAL  INJURIES. 

SURVIVOR. 

See  DEATH.  BY  WRONGFUL  ACT. 

SWITCHES. 

See  EMINENT  DOMAIN;  SPURS  AND  SIDE  TRACKS. 

SWITCH  YARDS. 

See  CROSSINGS;  MASTER  AND  SERVANT. 

TAXATION. 

See  CORPORATIONS;  EMINENT  DOMAIN;  INTERSTATE 
COMMERCE;  LICENSES;  LOCAL  ASSESSMENTS;  LOG- 
GING RAILROADS;  STREET  RAILWAYS;  TICKETS 
AND  FARES. 

Assessment. 

Apportionment  among  counties  of  taxes  on  rolling  stock.  State 
ex  rel.  Fensell  v,  Aldridge,  Auditor  (Ohio),  p.  842,  vol.  27 
(4  R  R  R). 

Bridge  approach,  consisting  of  elevated  tracks,  embankment  and 
viaduct,  constructed  on  land  purchased  by  railroad  for  right  of 
way,  constituted  railroad  track,  under  Illinois  statute.  People 
V.  Illinois  Cent.  R.  Co.  (111.),  p.  825,  vol.  38  (15  R  R  R). 

Cash  value  of  railroad  for  purposes  of  taxation,  how  computed. 
State  y.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450,  vol.  41  (18  R  R  R). 

Conclusiveness  to  city  officer  of  assessment  of  railway  property 
by  state  board,  under  Nebraska  statutes.  State  v.  Back  (Neb.), 
p.  99,  vol.  37  (14  R  R  R). 

Method  of  bringing  about  uniformity  of  valuation  in  respect  to 
all  property  subject  to  municipal  taxation  where  railway  prop- 
erty within  city  is  to  be  assessed.  State  v.  Back  (Neb.),  p.  99, 
vol.  37  (14  R  R  R). 

Method  of  valuation  of  right  of  way  for  taxation  under  statute 
of  North  Carolina  creating  stock-law  district.  Chatham 
County  Com'rs  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  p.  859,  vol.  34 
(11  R  R  R  ). 

Net  income  of  railroad  for  purposes  of  taxation,  how  computed. 
State  V.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450,  vol.  41  (18  R  R  R). 

Of  railroad  bridges,  under  Nebraska  statute.  Chicago,  B.  &  Q. 
R.  R.  V.  Richardson  County  (Neb.),  p.  665,  Vol.  37  (14  R  R  R). 

On  issue  as  to  value  of  railroad,  taxes  actually  paid  by  the  rail- 
road should  be  added  to  its  operating  expenses  and  deduced 
from  its  gross  income.  State  v.  Nevada  Cent.  R.  Co.  (Nev.), 
p.  450,  vol.  41  (18  R  R  R). 

Power  of  legislature  to  distribute  value  of  railway  property 
among  the  different  taxing  districts  on  mileage  basis.  State  v. 
Back  (Neb.),  p.  99,  vol.  37  (14  R  R  R). 

Under  Laws  1896,  of  New  York,  ch.  908,  §§  182,  190,  the  franchise 
tax  is  based  on  actual  and  not  the  par  value  of  the  capital  stock 
of  a  corporation  employed  within  the  state.  People  v.  Knight 
(X.  Y.),  p.  547,  vol.  29  (6  R  R  R\ 

Validity  of  assessment  of  property  under  Ohio  statute.  Cowen 
V.  Aldridge  (C.  C.  A.),  p.  712,  vol.  25  (2  R  R  R). 

Authority  of  city  to  maintain  action  to  enforce  collection  of  as- 
sessment on  railroad  bridges.  Louisville  Bridge  Co  v.  City  of 
Louisville  (Ky.),  p.  473,  vol.  24  (1  R  R  R). 
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Authority  to  Tax. 

Authority  of  city  under  Acts  1895-96,  p.  93,  of  Virginia.  New- 
port News,  etc.,  Ry.  &  Elec.  Co.  v.  City  of  Newport  News 
(Va.),  p.  453,  vol.  24  (1  R  R  R). 

Authority  of  legislature  to  delegate  its  authority  to  municipality 
to  impose  tax  on  railroad  property.  City  of  Philadelphia  v. 
Philadelphia  Traction  Co.  (Pa),  p.  951,  vol.  31  (8  R  R  R). 

Authority  to  tax  street  railway,  construction  of  charter  of  city  of 
Dallas.  City  of  Dallas  v.  Dallas  Consol.,  Electric  St.  Ry.  Co. 
(Tex.),  p.  704,  vol.  24  (1  R  R  R). 

City  could  not,  under  laws  of  Kentucky,  impose  occupation  tax, 
as  a  revenue  measure,  for  the  transaction  of  business  by  a 
railroad,  whose  franchises  had  been  valued  and  apportioned 
to  the  city,  and  the  franchise  tax,  imposed  by  certain  statute, 
paid  by  the  company.  Cumberland,  T.  &  T.  Co.  v.  Hopkins 
(Ky.),  p.  673,  vol.  41  (18  R  R  R). 

Franchise  tax  authorized  by  Ky.  St.  1903,  §  4077,  is  intended  to 
cover  all  the  intangible  property  of  a  public  service  corpora- 
tion as  represented  by  the  earning  value  of  its  capital  em- 
ployed in  the  specific  business  in  which  it  is  engaged.  Cum- 
berland T.  &  T.  Co.  V.  Hopkins  (Ky.),  p.  673,  vol.  41  (18  R 
R  R). 

Half  of  railroad  bridge  was  "part  of  continuous  line"  within 
meaning  of  Nebraska  statute,  and,  therefore,  assessable  by 
State  Board,  and  not  by  local  assessors.  Chicago,  etc.,  R.  Co. 
V.  Cass  (Neb.),  p.  698,  vol.  37  (14  R  R  R). 

Leased  railroad  properties  and  franchises.  People  v.  Feitner  (N. 
Y.),  p.  395,  vol.  25  (2  R  R  R). 

Local  assessor  may  assess  balance  only,  where  portion  of  tract 
of  land  belonging  to  railroad  and  situated  adjacent  to  its  track 
is  used  for  reservoir,  and  is  therefore  assessable  by  the  state 
board  of  equilization,  and  the  balance  of  it  is  not  so  used. 
Chicago,  etc.,  R.  Co.  v.  People  (111.),  p.  826,  vol.  41  (18  R  R  R). 

Power  conferred  on  municipal  corporations,  by  Ky.  St.  1903,  § 
3637,  subsec.  4,  to  impose  and  collect  license  fees  on  all  fran- 
chises, etc.,  is  a  revenue  provision.  Cumberland,  T.  &  T.  Co. 
V.  Hopkins  (Ky.),  p.  673,  vol.  41  (18  R  R  R). 

Reserved  power  of  state  to  amend  charter  provision  in  regard 
to  taxation.  Northern  Cent.  Ry.  Co.  v.  State  (U.  S.),  p.  536, 
vol.  30  (7  R  R  R). 

Right  of  city  to  amend  statute  fixing  rate  of  taxation  of  gross 
receipts  of  railroad  company.  Northern  Cent.  Ry.  Co.  v.  State 
of  Maryland  (U.  S.),  P-  536,  vol.  30  (7  R  R  R). 

Whether  certain  railroad  bridge  was  part  "of  the  continuous  line 
of  road,"  under  Nebraska  statute,  was  a  question  of  law,  and 
not  a  question  of  fact  upon  which  an  estoppel  could  be  pred- 
icated. Chicago,  etc.,  R.  Co.  v.  Cass  County  (Neb.),  p.  698, 
vol.  37  (14  R  R  R). 

Constitutional  Law. 

Constitutionality  of  Nebraska  statute  providing  for  distribution 
of  value  of  railroad  property  among  the  different  taxing  dis- 
tricts along  the  road,  on  mileage  basis.  State  v.  Back  (Neb.), 
p.  99,  vol.  37  (14  R  R  R). 

Constitutionality  of  N.  Y.  Laws  1899,  chap.  712,  imposing  special 
franchise  tax  upon  street  railways.  People,  etc.,  of  New  York 
V.  State  Board  of  Tax  Com's  (U.  S.),  p.  468,  vol.  42  (19  R  R  R). 

Constitutionality  of  sections  39,  40,  art.  1,  c.  77,  Neb.  Comp.  St. 
1901.  Chicago,  B.  &  Q.  R.  R.  v.  Richardson  County  (Neb.),  p. 
665,  vol.  37  (14  R  R  R). 

Discrimination  by  state  against  corporate  franchise,  so  as  to  jus- 
tify a  federal  court  in  enjoining.  Coulter  v.  Louisville  & 
Nashville  R.  Co.  (U.  S.),  p.  409,  vol.  40  (17  R  R  R). 
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Due  process  of  law  is  denied  a  Kentucky  corporation  by  a  tax 
assessed  under  the  authority  of  Ky.  Stat.,  §  4020,  upon  its  roll- 
ing stock  permanently  located  in  other  states  and  ernployed 
there  in  the  prosecution  of  its  business.  Union  Refrigerator 
Transit  Co.  v.  Kentucky  (U.  S.),  p.  690,  vol.  41  (18  R  R  R). 

Due  process  of  law  not  denied  street  railway  in  the  valuation  of 
its  franchise  for  the  purpose  of  the  special  franchise  tax  im- 
posed by  N.  Y.  Laws  1899,  chap.  712,  on  the  theory  that  if  it 
was  ascertained  by  speculation  and  guesswork.  People  v.  State 
Board  of  Tax  Commissioners  (U.  S.),  p.  389,  vol.  40  (17  R  R  R). 

Federal  constitution  does  not  forbid  state  taxation  of  the  fran- 
chise of  a  domestic  corporation  at  a  different  rate  than  is  as- 
sessed upon  the  tangible  property  in  the  state.  Coulter  v. 
Louisville  &  Nashville  R.  Co.  (U.  S.),  p.  409,  vol.  40  (17  R  R  R). 

Injunction  proper  relief  from  assessment  made  upon  uncon- 
stitutional principles.  Fargo  v.  Hart  (U.  S.),  p.  737,  vol.  36 
(13  R  R  R). 

Ky.  Const.,  §  181,  does  not  contemplate  tliat  the  legislature  may 
authorize  a  city  to  tax  the  same  privilege  twice  for  the  same 
year  as  against  the  same  owner.  Cumberland^  T.  &  T.  Co.  v. 
Hopkins  (Ky.),  p.  673,  vol.  41  (18  R  R  R). 

No  unconstitutional  interference  with  interstate  commerce  is 
made  by  Michigan  act  of  June  4,  1897,  providing  method  for 
computation  for  taxation  of  earnings  of  railroad  partly  vnthin 
and  partly  without  the  state.  Wisconsin  &  M.  Ry.  Co.  v.  Pow- 
ers (U.  S.),  p.  300,  vol.  33  (10  R  R  R). 

Privilege  tax  on  sleeping  car  companies,  constitutionality  of  stat- 
ute. Pullman  Company  v.  Adams  (U.  S.),  p.  2,  vol.  31  (8  R 
R  R). 

Railroad  company  not  denied  equal  protection  by  Florida  statute 
providing  for  assessment  for  omitted  taxes.  Florida  Cent.  & 
P.  R.  Co.  V.  Reynolds   (U.  S.),  p.  463,  vol.  24  (1  R  R  R). 

Special  franchise  tax  imposed  upon  street  railways  by  N.  Y. 
Laws  1899,  chap.  712,  does  not  impair  the  obligations  of  the 
contracts  by^  which  the  state  and  municipality  granted  for  cer- 
tain consideration  right  to  construct  and  operate  railways  in 
city  of  New  York.  People,  etc.,  of  New  York  v.  State  Board 
of  Tax  Com'rs  (U.  S.),  p.  468,  vol.  42  (19  R  R  R). 

Statute  of  Minn,  providmg  for  the  taxation  of  property  of  cor- 
porations engaged  in  interstate  commerce  unconstitutional  as 
unequal  taxation.  State  v.  Canda  Cattle  Car  Co.  (Minn.),  p. 
449,  vol.  24  (1  R  R  R). 

Street  railway  not  denied  equal  protection  of  laws  by  certain 
municipal  tax  on  its  business,  because  a  steam  railroad,  making 
extra  charge  for  local  deliveries  of  freight  brought  over  its 
road  from  outside  city,  is  not  subjected  to  such  tax.  Savannah, 
T.  &  I.  of  H.  Ry.  V.  Mayor,  etc.,  of  Savannah  (U.  S.),  p.  465, 
vol.  42  (19  R  R  R). 

Under  Ky.  Const.,  §  171,  requiring  taxes  to  be  uniform,  ordinance 
imposing  license  fee  upon  busmess  of  selling  railroad  tickets 
by  corporations  that  have  been  required  to  pay  franchise  tax 
covering  same  privilege  is  invalid.  Cumberland,  T.  &  T.  Co. 
V.  Hopkins  (Ky.),  p.  673,  vol.  41  (18  R  R  R). 

Deductions. 

Deductions  where  leased  property  and  franchises  are  assessed. 
People  V.  Feitner  (N.  Y.),  p.  395,  vol.  25  (2  R  R  R). 

Mileage  basis,  when  deductions  should  be  made.  State  v.  Cana- 
dian Pac.  R.  Co.  (Me.),  p.  470,  vol.  41  (18  R  R  R). 

Mileage  basis,  when  length  of  steamboat  line  operated  by  rail- 
road should  be  excluded  from  computation  in  determining  fran- 
chise tax.  State  v.  Canadian  Pac.  R.  Co.  (Me.),  p.  470,  vol.  4l 
(18  R  R  R). 
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Evidence. 

Classification  of  items  of  expense  by  railroad  in  its  le-ger  or 
other  accounts  not  evidence  in  its  favor,  except  as  thsy  are 
substantiated  by  the  original  entries  in  company's  books. 
State  V.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450,  vol.  41  (J8  R  R  R). 

Conclusiveness  of  schedules  made  out  by  railroads  as  to  what 
constitutes  taxable  property.  Chicago  &  N.  W.  Ry.  Co.  v. 
People  (111.),  p.  458,  vol.  24  (1  R  R  R). 

Introduction  of  railroad  account  books  was  constructively/  waived 
by  both  parties.  State  v.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450, 
vol.  41  (18  R  R  R). 

On  issue  as  to  value  of  railroad,  certain  evidence  as  to  mortgages, 
bonds,  and  stock  was  admissible  as  tendinjj:  to  show  cost  of 
road.  State  v.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450,  vol  41  (18 
R  R  R). 

On  issue  of  earning  capacity  of  railroad,  disputed  items  of  debts 
and  credits  should  be  properly  classified  and  submitted  to  the 
court  for  its  det^mination;  and  opinion  evidence  of  expert  ac- 
countants as  to  such  determination  was  inadmissible.  State 
V.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450,  vol.  41  (IS  R  R  R). 

On  issue  of  earning  capacity  of  railroad,  it  was  error  to  permit 
expert  accountants,  who  had  examined  the  railroads'  books,  to 
give  parole  evidence  of  their  opinion  as  to  what  the  company's 
net  earnings  should  have  been,  by  such  witnesses  making  an 
arbitrary  classification  and  exclusion  of  debts  and  credits. 
State  V.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450,  vol.  41  (18  R  R  R). 

On  issue  of  value  of  railroad,  certain  offers  to  purchase  it  were 
inadmissible.  State  z^.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450,  vol. 
41   (18  R  R  R). 

Presumption  that  items  in  railroad's  books  represented  reason- 
able expenditures.  State  v.  Nevada  Cent.  R.  Cd.  (Nev.),  p.  450, 
vol.  41  (18  R  R  R). 

Where  witness  had  not  made  computations  of  railroad  earning 
balances  for  a  series  of  years,  as  to  which  he  was  asked  to  tes- 
tify, and  did  not  know  whether  such  balances  were  correct, 
nor  what  items  they  included,  he  was  not  entitled  to  testify 
thereto.  State  v.  Nevada  Cent.  R.  Co.  (Nev.),  p.  450,  vol.  41 
(18  R  R  R). 

Exemptions. 

Cab  business  not  exempt  from  taxation  under  New  York  statute 
exempting  from  taxation  on  corporate  franchises  property  em- 
ployed in  interstate  commerce,  although  the  company  was  also 
engaged  in  interstate  commerce.  People  v.  Knight  (N.  Y.),  p. 
636,  vol.  27   (4  R  R  R). 

Certain  statutory  provisions  did  not  confer  on  a  corporation 
formed  under  section  187,  Md.  Code  1888,  immunity  from  taxa- 
tion which  had  been  granted  the  mortgagor  railroad.  Balti- 
more, C.  &  A.  Ry.  Co.  V.  Wicomico  County  Com'rs  (Md.),  p. 
829,  vol.  43  (20  R  R  R). 

Conceding  that  a  corporation  formed  under  setion  187,  Md.  Code, 
1888,  for  the  purchase  of  the  road  incorporated  under  the  gen- 
eral law  acquired  the  immunity  from  taxation  possessed  by  the 
mortgagor  road,  there  was  no  contract  with  the  state,  within 
Const.  U.  S.  Art.  1,  cl.  10.  Baltimore,  C.  &  A.  Ry.  Co.  v.  Wi- 
comico  County  Com'rs  (Md.),  p.  829,  vol.  43  (20  R  R  R). 

Consolidated  company  could  not  claim  right  to  exemption  for- 
merly possessed  by  one  of  the  consolidating  companies.  Yazoo 
&  M.  V.  R,  Co.  V.  Adams  (Miss.),  p.  519,  vol.  29  (6  R  R  R). 

Effect  of  amendatory  act  exempting  express  companies  from  the 
requirements  of  the  war  revenue  act,  where  stockholders  seek 
to  prevent  application  by  corporation  of  its  funds  to  meet  re- 
quirements of  the  act.  Dinsmore  v.  Southern  Express  Co.  (U. 
S.),  p.  445,  vol.  24  (1  R  R  R). 
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Equal  protection  of  law  not  denied  by  provisions  of  Alabama 
Code  of  1886,  §  453,  cl.  13,  and  Code  of  1896,  §  3911,  cl.  14,  for 
taxation  of  railroad  stock,  because  of  exemption  of  stock  in 
domestic  railroads  and  in  others  that  list  substantially  all  their 
property  for  taxation.  Kidd  v.  State  (U.  S.),  p.  518,  vol.  30  (7 
R  R  R). 

Exemption  granted  by  laws  1878,  of  Mississippi,  p.  233,  was  re- 
pealed by  Code  of  1880,  §§  597,  608.  Yazoo  &  M.  V.  R.  Co.  v. 
Adams  (Miss.),  p.  519,  vol.  29  (6  R  R  R). 

No  contract  exemption  made  by  Michigan  Act;  May  27,  1893,  § 
3,  providing  that  the  rate  of  taxation  fixed  by  that  act  shall  not 
apply  to  certain  railroads  until  they  have  been  in  operation  for 
ten  years,  unless  their  gross  earnings  equal  a  specified  sum  per 
mile.  Wisconsin  &  M.  Ry.  Co.  v.  Powers  (U.  S.),  p.  300,  vol. 
33  (10  R  R  R). 

No  exemption  from  municipal  taxation  of  the  business  of  de- 
fendant street  railway  company  resulted  from  certain  provisions 
in  its  agreement  with  municipality.  Savannah  T.  &  I.  of  H. 
Ry.  V.  Mayor,  etc.,  of  Savannah  (U.  S.),  p.  465,  vol.  42  (19  R 
R  R). 

Purchaser  at  sale  under  mortgage  did  not  acquire  certain  ex- 
emption from  taxation.  Baltimore,  C.  &  A.  Ry.  Co.  v.  Wi- 
comico County  ComV§  (Md.),  p.  829,  vol.  43  (20  R  R  R). 

Purpose  of  framers  of  La.  Const.,  as  expressed  in  article  230, 
was  to  grant  certain  exemption  to  railroads,  whether  owned 
and  operated  by  corporation,  private  society,  or  individual. 
Amos  Kent  Lumber  &  Brick  Co.  v.  Tax.  Assessor  (Ga.),  p. 
446.  vol.  41  (18  R  R  R). 

Railroad  assessors  had  no  jurisdiction  to  determine  questions  of 
exemption,  so  as  to  render  them  res  adjudicata.  Yazoo  &  M. 
V.  R.  Co.  V.  Adams  (Miss.),  p.  519^  vol.  29  (6  R  R  R). 

Res  adjudicata.  Yazoo  &  M.  V.  R.  Co.  v,  Adams  (Miss.),  p.  519, 
vol.  29  (6  R  R  R). 

Road  substantially  complete.  Louisiana,  etc^  R.  Co.  v.  State 
Board  of  Appraisers  (La.),  p.  846,  vol.  27  (4  R  R  R). 

State  was  not  estopped  from  subjecting  property  of  railroad  to 
payment  of  back  taxes.  Yazoo  &  M.  V.  R.  Co.  v.  Adams 
(Miss.),  p.  519,  vol.  29  (6  R  R  R). 

Statute  granting  immunity  from  taxation  having  been  repealed, 
no  rights  in  that  regard  were  acquired  by  the  new  company 
formed  by  consolidation.  Yazoo  &  M.  V.  R.  Co.  v,  Adams 
(Miss.),  p.  519,  vol.  29  (6  R  R  R). 

Street  railway  not  exempt  by  contract  with  city  from  payment 
of  license  fee  on  each  street  car,  from  tax  imposed  under  N. 
Y.  Laws  1899,  chap.  712,  on  its  franchise.  People  v.  State 
Board  Tax  Commissioners  (U.  S.),  p.  389,  vol.  40  (17  R  R  R). 

Use  for  railroad  purposes,  what  was,  and  what  was  not.  Grand 
Rapids  &  I.  Ry.  Co.  v.  Grand  Rapids  (Mich.),  p.  704,  vol.  37 
(14  R  R  R). 

Void  charter  provision  purporting  to  grant  to  company  right  to 
appropriate  taxes  on  road  for  thirty  years  in  payment  of  debts 
incurred  in  construction  thereof,  unless  eight  per  cent,  divi- 
dends are  being  earned.  Yazoo  &  M.  V.  R.  Co.  v.  Adams 
(Miss.),  p.  519,  vol.  29  (6  R  R  R). 
Injunction  will  not  lie  to  restrain  collection  of  personal  property 

tax.     Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  v.  Dickey  County 

(N.  Dak.),  p.  838,  vol.  25  (2  R  R  R). 

Licenses. 

Municipal  license  tax  may  be  imposed  upon  street  railway,  al- 
though the  right  to  do  so  is  not  reserved  in  ordinance  granting 
franchise.    Newport  News,  etc.,  Ry.  &  Elec.  Co.  v.  City  of  New- 
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Street  railway  may  be  required  to  pay  municipal  license  tax,  al- 
though also  subject  to  ad  valoi-em  taxation  by  state.  New- 
port News,  etc.,  Ry.  &  Elec.  Co.  v.  City  of  Newport  News 
(Va.),  p.  453,  vol.  24  (1  R  R  R). 

Local  Assessnients. 

Notwithstanding  that  Rev.   St.   111.   1893,   c.   120  prescribing  the 
method  of  taxation  of  railroads  provides  that  a  right  of  way, 
etc.,  shall  be  assessed  as  personalty,  and  that  only  an  easement 
is  acquired  in  a  right  of  way  by  condemnation,  a  right  of  way 
is   liable   to   an   assessment  for  a  local   improvement  under  a 
statute  establishing  a  stock  law   district  as  other  real  estate, 
Chatham  County  Com'rs  v.  Seaboard  A.  L.  Ry.   (N.  Car.),  p. 
859,  vol.  34  (11  R  R  R). 
Merger  where   purchase  of   another   road  subject  to    lower    rate. 
Minneapolis  &  St.  L.  R.  Co.  v,  Koerner  (Minn.),  p.  443,  vol.  24 
(1  R  R  R). 
No  presumption  that  railroad  would  make  different  report  for  sta- 
tistical purposes  than  for  purposes  of  taxation.     Owensboro,  etc, 
R.  Co.  v.  Commonwealth  (Ky.),  p.  947,  vol.  30  (7  R  R  R). 
Parties    in   action    to    recover   excess    where   illegal    discrimination 

against  railroad.     St.  Louis,  etc.,  R.  Co.  v.  Board  of  ComVs  of 
Labette  County  (Kan.),  p.  65,  vol.  24  (1  R  R  R). 

Property  Subject 

Act  of  April  21,  1858,  of  Pennsylvania,  providing  for  taxation 
of  certain  railroad  real  property  in  Philadelphia,  was  applicable 
to  traction  motor  companies.  City  of  Philadelphia  v.  Phila- 
delphia Traction  Co.  (Pa.),  p.  951,  vol.  31  (8  R  R  R). 

Amount  of  anticipated  dividends  on  stock  of  other  corporations 
owned  by  a  domestic  Vailroad  corporation,  its  bills  receivable 
for  expenditures  on  leased  lines,  and  the  value  of  coal  and  sup- 
plies owned  by  the  corporation  without  the  state,  are  no  part 
of  its  taxable  property.  People  v.  Knight  (N.  Y.),  p.  547,  vol. 
29  (6  R  R  R). 

Cars,  which  were  mere  instruments  of  interstate  commerce,  and 
temporarily  within  state,  and  not  detained  longer  than  was 
necessary  to  unload  and  transfer  them,  were  not  subject  to 
taxation  by  the  state.  State  v.  Union  Tank  Line  Co.  (Minn.), 
p.  682,  vol.  40  (17  R  R  R). 

Personal  property  of  nonresident  express  company,  situated  out- 
side of  state,  could  not  be  taken  into  account  in  assessing  its 
property  within  state,  on  mileage  basis.  Fargo  v.  Hart  (U.  S.), 
p.  737,  vol.  36  (13  R  .R  R). 

Personal  property,  taxation  of  under  North  Dakota  statutes. 
Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  v,  Dickey  County  (N. 
Dak.),  p.  838,  vol.  25  (2  R  R  R). 

Railroad  bridge  subject  to  municipal  taxation  under  Ky.  Const. 
Louisville  Bridge  Co.  v.  City  of  Louisville  (Ky.),  p.  473,  vol. 
24  (1  R  R  R). 

Railroad  property,  what  may  be  taxed  as  such.  City  of  Phila- 
delphia V.  Philadelphia  Traction  Co.  (Pa.),  p.  951,  vol.  31  (8 
R  R  R). 

"Railroad,"  what  included  in  term  as  used  in  ch.  145,  c.  160, 
Me.  Pub.  Laws  1901,  providins:  lor  the  taxation  of  railroads. 
State  V.  Canadian  Pac.  R.  Co.  (Me.),  p.  470,  vol.  41  (18  R  R  R). 

Spirit  and  intention  of  certain  Maine  statute  are  to  include  only 
miles  of  single  track  of  actual  railroad  lines.  State  v,  Cana- 
dian Pac.  R.  Co.  (Me.),  p.  470,  vol.  41  (18  R  R  R). 

Stock  pens  not  part  of  track.  Chicago  &  N.  W.  Ry.  Co.  v.  Peo- 
ple (111.),  p.  458,  vol.  24  (1  R  R  R). 

Street  railway  right  of  way.  Mayor,  etc.,  of  City  of  Newark  r. 
State  Board  of  Taxation  (N.  J.),  p.  442,  vol.  24  (1  R  R  R). 
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Street  railways,  taxation  of.  City  of  Boston  v.  Union  Freight  R. 
Co.  (Mass.),  p.  895,  vol.  25  (2  R  R  R). 

Value  of  the  rolling  stock  of  a  domestic  railroad  corporation  is 
capital  stock  employed  within  the  state  unless  such  stock  is 
used  exclusively  outside  of  the  state.  People  v.  Knight  (N. 
Y.),  p.  547,  vol.  29  (6  R  R  R). 

When  title  to  sewing  machines  shipped  into  the  state  passed,  un- 
der statute  taxing  machines  sold  within  state.  Sims  v.  Nor- 
folk &  W.  R.  Co.  (N.  Car.),  p.  388,  vol.  26  (3  R  R  R). 

Where  a  domestic  railroad  corporation  owns  the  stock  of  a  do- 
mestic transportation  corporation,  which  employs  its  capital 
outside  of  the  state,  such  stock  constitutes  no  part  of  the  rail- 
road's taxable  property.  People  v.  Knight  (N.  Y.),  p.  547, 
vol.  29  (6  R  R  R). 

Where  a  domestic  railroad  corporation  purchased  stock  of  a 
foreign  corporation  by  the  issue  of  bonds,  the  stock  being 
pledged  to  a  trust  company  in  the  state  as  security  for  the 
bonds,  is  no  part  of  its  taxable  property.  People  v.  Knight  (N. 
Y.),  p.  547,  vol.  29  (6  R  R  R). 
'•Railroad  track,"  land  used  as  reservoir  from  which  company  ob- 
tains   water    for    locomotives    is    properly    assessed    as    part    of. 

Chicago,  etc.,  R.  Co.  v.  People  (III),  p.  826,  vol.  41  (18  R  R  R). 
Recovery  of  excess  where   illegal  discrimination,  against   railroad. 

St.  Louis,  etc.,  R.  Co.  v,  Bd.  of  ComVs  of  Labette  County  (Kan.), 

p  65,  vol  24  (1  R  R  R). 
Remedjr  at  law  to   prevent  collection    of    taxes    upon    roadbeds, 

franchises,  etc.,  as  personal  property.     Minneapolis,  St.  P.  &  S. 

S.  M.  Ry.  Co.  V.  Dickey  County  (N,  Dak.),  p.  838,  vol.  25  (2  R 

R  R). 

Restraining  collection.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  v. 
Dickey  County  (N.  Dak.),  p.  838,  vol.  25  (2  R  R  R). 

Right  of  city  to  amend  statute  fixing  rate  of  taxation  of  gross  re- 
ceipts of  railroad  company.  Northern  Cent.  Ry.  Co.  v.  State  of 
Maryland  (U.  S.),  p.  536,  vol.  30  (7  R  R  R). 

Sufficiency  of  petition  in  action  to  recover  excess  where  illegal 
discrimination  against  railroad.  St.  Louis,  etc.,  Co.  R.  Co.  v. 
Board  of  Com'rs  of  Labette  County  (Kan.),  p.  65,  vol.  24  (1  R 
R  R). 

Tender  not  a  prerequisite  to  injunctive  relief  against  an  assessment 
for  taxation  made  upon  unconstitutional  principles.  Fargo  v. 
Hart  (U.  S.).  p.  737.  vol.  36  (13  R  R  R). 

Under  Kurd's  Rev.  St.  1903,  c.  34,  §  27,  the  county  board  should, 
if  practicable,  act  immediately  after  it  has  determined  that  the 
proposition  for  the  lew  of  an  additional  tax  has  prevailed. 
Chicago,  etc.,  R.  Co.  v.  People  (111.),  p.  826,  vol.  41  (18  R  R  R). 

Under  111.  Revenue  Act,  railroad  may  object  to  application  for 
judgment  of  sale  against  lands  taxed  in  its  name,  without  aver- 
ring or  proving  that  it  is  interested  in  the  land.  Chicago,  etc.,  R. 
Co.  V.  People  (111.),  p.  826,  vol.  41  (18  R  R  R). 

TELEGRAPHS  AND  TELEPHONES. 

See  EMINENT  DOMAIN;  RIGHT  OF  WAY. 

Nominal  damages  for  constructing  line  over  railroad  right  of  way. 
Postal  Tel.  Cable  Co.  of  Montana  v.  Oregon  Short  Line  R.  Co. 
(Mont),  p.  432,  vol.  26  (3  R  R  R). 

Question  as  to  power  of  telegraph  company  as  a  de  facto  corpora- 
tion to  exercise  power  of  eminent  domain  can  only  be  raised  by 
the  state.  Postal  Tel.  Cable  Co.  of  Montana  v.  Oregon  Short 
Line  R.  Co.  (Mont.),  p.  432,  vol.  26  (3  R  R  R). 

Right  of  telegraph  company  as  a  de  facto  corporation  to  exercise 
power  of  eminent  domain.  Postal  Tel.  Cable  Co.  of  Montana  v. 
Oregon  Short  Line  R.  Co.  (Mont),  p.  432,  vol.  26  (3  R-  R  R). 
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Right  of  telegraph  company  to  construct  its  line  over  railroad  right 
of  way  under  Mont,  statute.  Postal  Tel.  Cable  Co.  of  Montana 
V.  Oregon  Short  Line  R.  Co.  (Mont),  p.  432,  vol.  26  (3  R  R  R). 
Right  to  construct  lines  over  railroad's  right  of  way  under  federal 
statute.  Postal  Tel.  Cable  Co.  of  Montana  v.  Oregon  Short  Line 
R.  Co.  (Mont.),  p.  432,  vol.  26  (3  R  R  R). 

TICKET  BROKERS. 

See  TICKETS  AND  FARES. 

TICKETS  AND  FARES. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  CONNECT- 
ING CARRIERS;  LEASES  AND  RUNNING  POWERS; 
LIBEL;  STREET  RAILWAYS;  TAXATION. 

Application  of  Michigan  statute,  providing  for  penalties  for  failure 
to  carry  passengers,  as  affected  by  fact  that  sale  of  ticket  re- 
sulted from  failure  to  send  notice  to  agent  of  withdrawal  of  certain 
train.  Van  Camp  v.  Michigan  Cent.  Ry.  Co.  (Mich.),  p.  260,  vol. 
36  (13  R  R  R). 

Attempting  to  ride  without  ticket  on  latter  train  after  being  ex- 
pelled for  exercising  stop  over  privilege,  where  ticket  had  been 
improperly  taken  up.  Scofield  v.  Pennsylvania  Co.  (C.  C.  A.),  p. 
193.  vol.  25  (2  R  R  R). 

Connecting  Carriers. 

Carrier  liable  to  holder  of  mileage  book  for  refusal  to  Issue  ex- 
change ticket  for  transportation  over  route  not  part  of  its  line, 
but  over  which  it  ran  its  trains.  Schmidt  v.  Cleveland,  C.  C.  & 
St.  L.  Ry.  Co.  (Ky.),  p.  149,  vol.  35  (ll  R  R  R). 

Degree  of  care  required  of  connecting  carrier  in  performing  con- 
tract to  send  instructions  to  initial  carrier  to  deliver  ticket  to 
son,  which  had  been  paid  for  by  his  father,  and  its  liability  for 
delay  on  part  of  initial  carrier  in  delivering  ticket  after  receipt 
of  instructions.  Brezewitz  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
(Ark.),  p.  347,  vol.  41  (18  R  R  R). 

Parole  stipulation  did  not  entitle  plaintiff  to  be  carried  over  con- 
necting lines  in  same  car.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Harrison  (Tex.),  p.  617,  vol.  36  (13  R  R  R). 

Presumption  that  carrier,  selling  coupon  ticket  good  over  its 
own  and  connecting  lines,  acted  as  agent  of  connecting  car- 
riers with  respect  to  coupons  good  over  connecting  lines. 
Pennsylvania  Co.  v.  Loftis  (Ohio),  p.  850  vol.  38  (15  R  R  R). 

Responsibility  where  sale  of  coupon  ticfcet  for  transportation 
over  own  and  connecting  lines.  Pennsylvania  Co.  v.  Loftis 
(Ohio),  p.  850,  vol.  38  (15  R  R  R). 

Constitutional  Law. 

Mileage  book  act  of  New  York  valid,  though  applied  to  succes- 
sor of  old  company,  which  had  right  to  charge  specified  fare. 
Minor  v.  Erie  R.  Co.  (N.  Y.),  p.  53,  vol.  29  (6  R  R  R). 

Contracts.  , 

Actual  contract  between  carrier  and  passenger  governs,  not- 
withstanding recitals  of  ticket,  which  is  but  evidence  of  the 
contract.  Cincinnati,  etc.,  Ry.  Co.  v.  Harris  (Tenn.),  p.  762, 
vol.  42  (19  R  R  R). 

Concealment  by  railroad  ticket  agent  of  fact  that  railroad  might 
not  be  able  to  return  passenger  within  the  time  limited  by  the 
ticket  sold  him  not  such  fraud  as  to  vitiate  contract,  where  it 
is  not  shown  that,  if  passenger  had  known  the  fact  so  con- 
cealed, he  would  not  have  purchased  his  ticket.  Elliott  v. 
Southern  Pac.  Co.  (Cal),  p.  52,  vol.  41  (18  R  R  R). 

Fact  that  purchaser  of  ticket  did  not  sign  contract  will  not  re- 
lieve him  from  its  obligations,  nor  is  its  binding  force  lessened 
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by  failure  of  passenger  to  observe  reasonable  condition  plainly 

printed  on  face  of  ticket.    Freeman  v.  Atchison  T.  &  S.  F.  Ry. 

Co.  (Kan.),  p.  607,  vol.  41  (18  R  R  R). 
Husband's  mere  purchase  of  ordinary  railway  ticket  for  his  wife 

did   not  establish   contract  relations  between  himself   and  the 

carrier.     Georgia,   etc.,   Ry.    Co.   v.   Brown    (Ga.),   p.    849,  vol. 

35   (12  R  R  R). 
Limited   tickets,  passenger  not  bound  by  printed  conditions,  to 

which  his  attention  had  not  been  called.  Norman  v.  Southern 

Ry.  Co.  (S.  Car.),  p.  307,  vol.  31  (8  R  R  R). 
Whether  ticket  a  contract.    Ames  v.  Southern  Pac.  Co.  (Cal.),  p. 

551,  vol.  33  (6  R  R  R). 

Damages. 

Exemplary  damages  for  refusal  of  ticket,  and  demand  of  extra 
fare,  by  conductor  who  knew  that  ticket  agent  had  made  a  mis- 
take.    Chiles  V.  Southern  Ry.  (S.  Car.),  p.  750,  vol.  35  (12  R 
R  R). 
Duty  of  passengers  to  read  printed  conditions.    Dagnall  v.  Southern 

Ry.  Co.  (S.  Car.),  p.  59,  vol.  38  (15  R  R  R). 
Enforcement  of  rule  requiring  purchase  of  ticket  before  entering 
car.    Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  p.  340,  vol,  41  (18 
R  R  R). 

Evidence. 

Acceptance  of  ticket  sold  by  one  railroad  is  some  proof  that 
selling  road  acted  in  the  sale  of  the  ticket  as  agent  of  accepting 
road.  Chiles  v.  Southern  Ry.  (S.  Car.),  p.  750,  vol.  35  (12  K 
R  R). 

Competent  for  general  passenger  agent  to  testify  that  in  selling 
a  ticket  his  road  acted  as  agent  of  another.  Chiles  v.  Southern 
Ry.  (S.  Car.),  p.  750,  vol.  35  (12  R  R  R). 

Evidence  as  to  conduct  of  conductor  in  action  for  refusal  of 
ticket.  Rutherford  v.  St.  Louis,  S.  W.  Ry.  Co.  of  Texas  (Tex.), 
p.  162,  vol.  25  (2  R  R  RV 

Evidence  as  to  passengers  knowledge  of  printed  conditions  on 
ticket  and  proper  construction  of  contract  of  carriage  was 
properly  excluded,  in  action  for  ejection  of  passenger.  Dag- 
nall V.  Southern  Ry.  Co.  (S.  Car.),  p.  59,  vol.  38  (15  R  R  R). 

Fact  that  pass  over  railroad  was  granted  for  a  valuable  consid- 
eration may  be  shown  by  parol.  Nickles  v.  Seaboard  Air  Line 
Ry.  (S.  Car.),  p.  755,  vol.  43  (20  R  R  R). 

In  action  for  ejectment  of  passenger  on  ground  that  fare  ten- 
dered was  not  legal  tender,  an  objection  to  question  put  to 
plaintiff  as  to  where  he  got  mone^  to  pay  his  fare  after  he  was 
put  off  should  have  been  sustamed.  Mobile  St.  Ry.  Co.  v. 
Watters  (Ala.),  p.  184,  vol.  29  (6  R  R  R). 

Parole  evidence  admissible  to  show  limitations  and  conditions  on 
which  ticket  was  sold.  Ames  v.  Southern  Pac.  Co.  (Cal.),  p. 
551,  vol.  33  (10  R  R  R). 

Parole  evidence  competent  to  prove,  aside  from  ticket  sold,  con- 
tract between  carrier  and  passenger.  Pennsylvania  Co.  v. 
Loftis  (Ohio),  p.  850,  vol.  38  (15  R  R  R). 

Parole  evidence  of  contents  of  ticket.  Coine  v.  Chicago  &  N.  W. 
Ry.  Co.  (Iowa),  p.  316,  vol.  36  (13  R  R  "R). 

Parole  evidence  of  statement  by  ticket  agent  inadmissible  to  varv 
written  contract  on  ticket  fixing  time  for  its  expiration,  Rolfs 
V.  Atchison,  etc.,  Ry.  Co.  (Kan.),  p.  920,  vol.  29  (6  R  R  R). 

Secondary  evidence  of  contents  of  lost  railway  tickets.  Chiles  v. 
Southern  Ry.  (S.  Car.),  p.  750,  vol.  35  (12  R  R  R). 

Excursion  Tickets. 

Acceptance   of   excursion  ticket   as  waiver  of   common-law   rule 
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making  carrier  liable  for  passenger's  safety.     Crary  v.  Lehigh 

Yal.  R.  Co.  (Pa.),  p.  119,  vol.  29  (6  R  R  R). 
Evidence   as    to   difference   between   excursion   rate   and   regular 

fare  excluded  as  immaterial  in  action  for  refusal  of  excursion 

ticket.    Rutherford  v.  St.  Louis,  S.  W.  Ry.  Co.  of  Texas  (Tex.), 

p.  162,  vol.  25  (2  R  R  R). 
Identification  of  purchaser  of  excursion  ticket,  burden  on  holder 

to  produce  additional-  evidence  of  identity.     Baltimore  &  O.  S. 

W.  Ry.  Co.  V.  Hudson  (Ky.),  p.  78,  vol.  35  (12  R  R  R). 
Identification  of  purchaser  of  excursion  ticket,  instruction  erro- 
neous for  failing  to  submit  question  of  sufficiency  of  proof  of 

identity.     Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Hudson  (Ky.),  p. 

78,  vol.  35  (12  R  R  R). 
Identification  of  purchaser  of  excursion  ticket,  ticket  a^ent  not 

obliged   to   accept  holder's   verbal  assurance,   nor   to   institute 

inquiries.     Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Hudson  (Ky.),  p. 

78,  vol.  35  (12  R  R  R). 
Identification    of    purchaser,   validity   of   condition   on    excursion 

ticket.     Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Hudson  (Ky.),  p.  78, 

vol.  35  (12  R  R  R). 
Power    to   issue    nontransferable    tickets    for    special    occasions. 

Schubach  v.  McDonald  (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Hirt 

V.    Kinealy    (Mo.),    p.    613,   vol.    34    (11    R   R   R) ;    Leonard   v. 

Fisher  (Mo.),  p.  613,  vol.  34  (11  R  R  R) ;  Schubacb  v.  Hough 

(Mo.),  p.  613,  vol.  34  (11  R  R  R);  Steiner  v.  Wood  (Mo.),  p. 

613,  vol.  34  (11  R  R  R);  Wasserman  &  Co.  v.  Hough  (Mo.),  p. 

613,  vol.  34  (11  R  R  R). 
Time  of  expiration  of  excursion  ticket.     Rutherford  v.  St.  Louis 

S.  W.  Ry.  Co.  of  Texas  (Tex.),  p.  162,  vol.  25  (2  R  R  R). 

Expiration  of  Ticket. 

Contract   on   ticket   signed  by   purchaser  conclusive   evidence   to 
conductor  in  regard  to  time  of  its  expiration.     Rolfs  v.  Atchi- 
son, etc.,  Ry.  Co.  (Kan.),  p.  920,  vol.  29  (6  R  R  R). 
Delay  caused  by  strike  did  not  give  holders  of  excursion  ticket 
right  to  enforce  passage  under  original  contract,  and  on  another 
journey  taken  by  them  within  a  reasonable  time,  subsequent  to 
the  time  specified  in  such  contract.     Elliott  v.   Southern  Pac. 
Co.  (Cal.),  p.  52,  vol.  41  (18  R  R  R). 
Duty  of  conductor  to  respect  explanations  of  passenger  present- 
ing expired  ticket  where  right  train  was  not  run  on  time,  and 
passed  station  without  stopping.     Marx  v.  Louisiana  Western 
R.  Co.  (La.),  p.  635,  vol.  36  (13  R  R  R).  ^ 
Expiration   of   ticket   which    contains    no   limitation   as   to   time, 
either  on  its  face  or  bv  reason  of  a  regulation  of  the  carrier. 
Freeman  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  (JCan.),  p.  607,  vol.  41 
(18  R  R  R). 
Extension  of  time  limit  of  excursion  ticket  because  of  strike  and 
interruption    of    train    service,    reasonableness     of.       Elliott    v. 
Southern  Pac.  Co.  (Cal.),  p.  52,  vol.  41  (18  R  R  R). 
Fraudulent  concealment  by  a  railroad  company  of  the  fact  that 
it   might   not   be   able   to   carry  a   traveler  on  his   return    trip 
within  the  time  prescribed  in  a  ticket  which  is  sold  to  him  does 
not  give  him  the  right  to  use  the  ticket  at  a  time  subsequent  to 
that  limited  in  the  contract.    Elliott  v.  Southern  Pac.  Co.  (Cal.), 
p.  52,  voi.  41  (18  R  R  R). 
Limit  on  ticket  construed  to  fix  latest  time  for  commencement, 
and    not    for    completion,    of    return    journey,   and   to    entitle 
plaintiff  to  rely  upon  defendant's  train  schedule.     Morningstar 
V.  Loui.sville  &  N,  R.  Co.  (Ala.),  p.  902,  vol.  29  (6  R  R  R). 
Placard  posted  in  ticket  office  as  notice  to  passenger  that  ticket 
must  be  used  on  day  of  sale.    Georgia  R.  Co.  v.  Baldoni  (Ga.), 
p.  68,  vol.  29  (6  R  R  R). 
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Right  of  railroad  to  limit  time  within  which  reduced  rate  ticket 
may  be  used.    Elliott  v.  Southern  Pac.  Co.  (Ca'l.),  p.  52,  vol.  41 
(18   R  R   R). 
Ri^ht  to  ride  on  expired  ticket  where  trains  were  not  run  on 
time.     Marx  v.  Louisiana  Western  R.  Co.  (La.),  p.  635,  vol.  36 
(13  R  R  R). 
Round-trip    ticket,    containing   provisions    that   it    shall    be   used 
only  by  the   original  holder  whose  signature  it  bears,  but  in 
fact  not  signed  by  anyone,  which  is  sold  with  the  express  un- 
derstanding that  it  shall  be  used  by  A.  in  going  to,  and  by  6. 
in  returning  from,  the  place  of  destination,  is  not  void  when 
presented   by    B.    upon     such     return     passage,     after     having 
been  used  by  A.  for  the  first  part  of  the  journey.     Jevons  v. 
Union  Pac.  R.  Co.  (Kan.),  p.  679,  vol.  38  (15  R  R  R). 
Time  within  which  ticket  could  be  used,  condition  on  ticket  con- 
stituted   part   of    contract,   and   was    binding   upon    purchaser. 
Freeman  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  p.  607,  vol. 
41  (18  R  R  R). 
Waiver  of  time  limit  on  ticket,  statement  by  railroad  employee, 
.two  days  after  sale  of  ticket,  that  it  would  be  good  as  soon  as 
train  began  to  run,  was  not  a  waiver  of  the  time  limit  on  the 
ticket,  where  the  employee  making  the  statement  was  not  the 
one  who  sold  the  ticket,  and  he  was  not  shown  to  have  any 
authority   to  make   the  waiver.     Elliott  v.   Southern  Pac.    Co. 
(Cal.),  p.  52,  vol.  41  (18  R  R  R). 
Where    passengers   attention   was   not   called   to   limitations    on 
ticket,  he  is  entitled  to  ride  on  ticket,  for  which  he  paid  full 
fare,  at  any  time.     Dagnall  v.  Southern  Ry.  Co.   (S.  Car.),  p. 
59,  vol.  38  (15  R  R  R). 
Expulsion  of  passenger  presenting  detached  coupon  where  stipu- 
lation required  that  they  be  detached  by  conductor.    United  Rail- 
ways &  Electric  Co.  v.  Hardesty  (Md.),  p.  124,  vol.  25  (2  R  R  R). 

Extra  Fare. 

Extra  fare  cannot  be  charged  where  failure  to  procure  ticket,  un- 
less opportunity  to  procure  one  was  afforded.  Rivers  v.  Kan- 
sas City,  M.  &  B.  R.  Co.  (Miss.),  p.  267,  vol.  41  (18  R  R  R). 

Extra  fare  could  not  be  charged  on  account  of  failure  to  procure 
ticket.  Fulmer  v.  Southern  Ry.  Co.  (S.  Car.),  p.  704,  vol,  32 
(9  R  R  R). 

Lack  of  opportunity  to  procure  ticket  no  excuse  for  forcibly  re- 
sisting conductor  enforcing  rule  requiring  extra  fare  for  failure 
to  procure  ticket.  Monnier  v.  New  York  Cent.  &  H.  R.  Co. 
(N.  Y.),  p.  187,  vol.  31  (8  R  R  R). 

Larger  fare  may  be  charged  because  of  non-compliance  with  rule 
requiring  purchase  of  ticket.  Ammons  v.  Southern  Ry.  Co.  (N. 
Car.),  p.  340,  vol.  41  (18  R  R  R). 

Liability  for  act  of  conductor,  enforcing  rule  requiring  extra  fare 
for  failure  to  procure  ticket,  in  repelling  assault  by  passenger. 
Monnier  v.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.),  p.  187, 
vol.  31  (8  R  R  R). 

Right  to  charge  higher  rate  because  of  failure  to  have  ticket 
where  no  opportunity  to  procure.  Phillips  v.  Southern  Ry.  Co. 
(Ga.),  p.  80,  vol.  24  (1  R  R  R). 

Rule  requiring  purchase  of  ticket  before  entering  car  cannot  be 
enforced  unless  opportunity  to  procure  ticket  has  been  afforded. 
Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  p.  340,  vol.  41  (18  R 
R  R). 

Rule  requiring  purchase  of  ticket  before  entering  car  is  reason- 
able, Ammons  z\  Southern  Ry.  Co.  (N.  Car.),  p.  340,  vol.  41 
(18  R  R  R). 

Where    passenger    does    not    buy    ticket,    though    opportunity    is 
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given,  railroad  company  has  no  right  to  charge  excess  fare  and 
give  rebate  checks  therefor  between  points  within  the  state, 
Weber  v.  Southern  Ry.  Co.  (S.  Car.),  p.  932,  vol.  29  (6  R  R  R). 
Whether  regulation  of  railroad  company  as  to  excess  rates  and 
rebate  checks  is  reasonable  is  a  question  of  law  for  the  court, 
Weber  v.  Southern  Ry.  Co.  (S.  Car.),  p.  932,  vol.  29  (6  R  R  R). 

Fares. 

Competing  lines,  agreement  between  that  one  of  them,  "will  not 
reduce  its  present  rates  of  fare,  unless  required  by  law,"  not 
against  public  policy.  Raritan  River  R.  Co.  v.  Middlesex  &  S. 
•Traction  Co.  (N.  J.),  p.  56  vol.  36  (13  R  R  R). 

Construction  of  N.  J.  Gen.  St.  p.  2701,  §  270,  making  it  unlawful 
for  carrier  to  charge  more  than  certain  rate  per  mile.  Hunter 
V.  Erie  R.  Co.  (N.  J.),  p.  205,  vol.  34  (11  R  R  R). 

Courts  have  no  general  supervisory  jurisdiction  over  the  question 
of  freight  and  passenger  rates.  Raritan  River  R.  Co.  v.  Middle- 
sex &  S.  Traction  Co.  (N.  J.),  p.  56,  vol.  36  (13  R  R  R). 

Discretion  of  railroad  company,  under  New  Jersey  statute,  to 
establish  rates  of  freight  and  fare.  Raritan  River  R.  Co.  v. 
Middlesex  &  S.  Traction  Co.  (N.  J.),  p.  56,  vol.  36  (13  R  R  R). 

Intoxication  no  excuse  for  violation  of  Georgia  statute  requiring 
passengers  to  pay  fares.  Brazzell  v.  State  (Ga.),  p.  119,  vol.  35 
(12  R  R  H). 

Lowering  rates  for  purpose  of  competition,  by  issuing  limit.ed 
tickets,  within  meaning  of  constitutional  inhibition.  Edson  v. 
Southern  Pac.  R.  Co.  (Cal.),  p.  771,  vol.  35  (12  R  R  R). 

Lowering  rates,  what  constitutes  under  Cal.  Const.,  art  12,  §  20, 
providing  that  whenever  a  railroad  shall,  for  the  purpose  of 
competition,  "lower"  its  rates  for  the  transportation  of  pas- 
sengers from  one  point  to  another,  such  reduced  rates  shall 
not  aqrain  be  raised  without  the  consent  of  the  railway  commis- 
sioners. Edson  V.  Southern  Pac.  R.  Co.  (Cal.),  p.  771,  vol.  35 
(12  R  R  R). 

Mere  restriction  of  privilege  by  limited  ticket  coupled  with  the 
lowering  of  a  rate  will  not  prevent  act  of  lowering  the  rate 
from  falling  within  inhibition  of  Cal.  Const.,  art.  12,  §  20,  unless 
the  privileges  withdrawn  represent  a  service  actually  rendered 
on  one  side  or  claimed  by  the  other.  Edson  v.  Southern  Pac. 
R.  Co.  (Cal.),  p.  771,  vol.  35  (12  R  R  R). 

Ordinance  construed  as  requiring*  defendant  street  railway  com- 
pany to  sell  tickets  at  certain  rates  to  the  students  of  a  certain 
college.  Northrop  v.  City  of  Richmond  (Va.),  p.  718,  vol.  43 
(20  R  R  R). 

Right  to  pay  fare  in  cash.  Ford  v.  East  Louisiana  R.  Co.  (La.), 
p.  229,  vol.  31  (8  R  R  R). 

Soldiers,  right  of  United  States  to  party  rates  for  the  transporta- 
tion of  soldiers.  United  States  v.  Chicago  &  N.  W.  Ry.  Co. 
(C.  C.  A.),  p.  110,  vol.  35  (12  R  R  R). 

Street  railway  bound  by  franchise  fixing  rate.  Vining  v.  Detroit, 
Y.  A.  A.  &  J.  Ry.  (Mich.),  p.  120,  vol.  31  (8  R  R  R). 

Sufficiency  of  evidence  of  payment  of  fare.  Crawleigh  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  (Tex.),  p.  630,  vol.  25  (2  R  R  R), 

Sufficiency  of  evidence  that  coin  tendered  as  fare  was  of  legal 
tender  quality.     Mobile  St.  Ry.  Co.  v.  Watters  (Ala.),  p.  184, 
•       vol.  29  (6  R  R  R). 

Sufficiency  of  plea  to  put  in  issue  condition  of  coin  tendered  as 
fare.  Mobile  St.  Ry.  Co.  v,  Watters  (Ala.),  p.  184,  vol.  29  (6 
R  R  R). 

Violation  of  Georgia  penal  statute,  requiring  passengers  to  pay 
fares.     Brazzell  v.  State  (Ga.),  p.  119,  vol.  35  {\2  R  R  R). 

When  implied  authority  not  reserved  to  municipality  to  reduce 
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fares.     City  of  Detroit  v.  Detroit.  Citizens'  Street  Ry.  Co.  (U. 
S.),  p.  851,  vol.  25  (2  R  R  R). 
Worn  money  as  legal   tender.     Mobile   St.   Ry.    Co.  v.   Watters 
(Ala.),  p.  184,  vol.  29  (6  R  R  R). 

Free  Pass. 

Editor  riding  on  pass  issued  in  violation  of  law  could  not  recover 
for  injuries,  he  and  the  railroad  being  in  pari  delicto.     McNeill 
V.  Durham  &  C.  R.  Co.  (N.  Car.),  p.  285,  vol.  31  (8  R  R  R). 
Instruction  that,  if  a  pass  on  which  the  person  injured  in  a  rail- 
way accident  was  carried  was  issued  in  pursuance  of  telegrams 
in  evidence,  it  showed  that  it  was  issued  without  a  valuabl€ 
consideration,  was  properly  refused  as  a  charge  on  the  facts. 
Nickles  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  p.  755,  vol.  43  (20 
R  R  R). 
Pass  issued  to  editor  publishing  railroad  schedule  was  issued  in 
violation  of  law  against  discrimination.     McNeill  v.  Durham  & 
C.  R.  Co.  (N.  Car.),  p.  285,  vol.  31  (8  R  R  R). 
Removal  from  office,  application  of  constitutional  provision  pro- 
hibiting use  of  free  pass  by  public  official.    People  v.  Wadhams 
(N.  Y.),  p.  635,  vol.  32  (9  R  R  R). 
Indorsement  on  process,  in  action  to  recover  penalty  for  violating 
New  Jersey  statute  making  it  unlawful  to  charge  more  than  a 
certain  rate  per  mile  for  carrying  passengers.     Hunter  v.  Erie  R. 
Co.  (N.  J.),  p.  205,  vol  34  (11  R  R  R). 
Judicial  notice  that  few  persons  exercise  the  privilege  of  unlimited 
tickets,  in  suit  by  railway  commissioners  to  compel  railroad  to 
restore  an  alleged  lower  rate  between  two  points  than  the  estab- 
lished rate  with  an  unlimited  ticket.     Edson  v.  Southern  Pac.  R. 
Co.  (Cal),  p.  771,  vol.  35  (12  R  R  R). 

Mileage  Books. 

Lowering  rates  for  purpose  of  competition,  constitutional  inhibi- 
tion unaffected  by  provision  relating  to  excursion  and  commu- 
•  tation  tickets.     Edson  v.  Southern  Pac.  R.   Co.   (Cal.),  p.  771, 

vol.  35  (12  R  R  R). 
Rights  of  purchaser  of  lost  commutations  ticket.   Southern  Ry.  Co. 

V,  De  Saussure  (Ga.),  p.  147,  vol.  29  (6  R  R  R). 
Successor  of  ralilroad  company  acquires  latter's  rights  subject  to 
liabilities  imposed  by  mileage  book  act  of  New  York.    Minor 
V.  Erie  R.  Co.  (N.  Y.),  p.  53,  vol.  29  (6  R  R  R). 
Unauthorized    indorsement    of    purchaser's    name    ^s    fraudulent 
alteration  of  mileage  book.    Holden  v.  RuUand  R.  Co.  (Vt.),  p. 
227,  vol.  25  (2  R  R  R). 
Mutilation  of  ticket,  what  constitutes.     Young  v.  Central  of  Geor- 
gia Ry.  Co.  (Ga.),  p.  466,  vol.  34  (11  R  R  K). 
Negligence  of  station  agent  in  refusing  to  sell  ticket  for  next  train 
was  question  for  jury.     Coleman  v.  Southern  Ry.  Co.  (N.  Car.), 
p.  32,  vol.  39  (16  R  R  R). 
Passenger  purchasing  ticket  for  transportation  to  a  station  on  car- 
riers' line  contracts  for  transportation  only  on   trains  scheduled 
to  stop  at  such  point.     Hancock  v.  Louisville  &  N.  R.  Co.  (Ky.), 
p.  612,  vol.  39  (16  R  R  R). 
Right   of   action   for    expulsion   of  passenger   exercising   stop-over 
privilege  where  conductor  of  another  train  has  improperly  taken 
up  ticket.     Scofield  v.  Pennsylvania  Co.   (C.  C.  A.),  p.  193,  vol. 
25  (2  R  R  R). 
Right  to  resume  journey  after  exercising  stop-over  privilege  where 
ticket  has  been  improperly  taken  up.     Scofield  v.   Pennsylvania 
Co.  (C.  C.  A.),  p.  193,  vol.  25  (2  R  R  R). 
Right  to  stop-over  privilege  as  affected  by  act  of  conductor  in  im- 
properly taking  up  ticket.     Scofield  v.  Pennsylvania  Co.   (C.  C. 
A.),  p.  193,  vol.  25  (2  R  R  R). 


804  GENERAL  INDEX 

TICKETS  AND  FARES^Contuiued. 

Rifi^ht  to  use  ticket.    Lemon  v.  Grand  Rapjds  &  I.  Ry.  Co.  (Mich.), 

p.  853,  vol.  35  (12  R  R  R). 
Rule  of  carrier  forbidding  sale  of  tickets  to  infirm  persons,  validity. 

Illinois  Cent.  R.  Co.  v.  Allen  (Ky.),  p.  49,  vol.  43  (20  R  R  R). 

Ticket  Agents. 

Authority  of  station  agent  to  inform  prospective  passengers  as 
to  best  route  to  his  destination.  St.  Louis,  etc.,  R.  Co.  v.  White 
(Tex.),  p.  796,  vol.  43  (20  R  R  R). 

Carrier  not  required  to  have  ticket  agent  at  ticket  office  after  ar- 
rival of  train.  Talbert  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.), 
p.  53,  vol.  40  (17  R  R  R). 

Refusal  to  sell  ticket  for  next  train,  it  was  immaterial  to  rights 
of  plaintiff  to  recover  whether  it  was  the  negligence  of  the 
ticket  agent,  or  whether  latter  was  misled  by  the  negligence  of 
some  other  agent.  Coleman  v.  Southern  Ry.  Co.  (N.  Car.),  p. 
32.  vol.  39  (16  R  R  R). 

Wrong  of  ticket  agent  in  selling  ticket  to  place  where  the  yel- 
low fever  was  prevalent  as  proximate  cause  of  passengers  suf- 
fering from  the  disease.  Kansas  City,  M.  &  B.  R.  Co.  v.  Fos- 
ter (Ala.),  p.  609,  vol.  28  (5  R  R  R). 

Ticket  Scalpers. 

Cancellation  of  sale  by  unauthorized  person  of  nontransferable 
ticket  for  fraud,  equity  jurisdiction.  Schubach  v.  McDonald 
(Mo.),  p.  613,  vol.  34  (11  R  R  R);  Hirt  v.  Kinealy  (Mo.),  p. 
613,  vol.  34  (11  R  R  R);  Leonard  v.  Fisher  (Mo.),  p.  613,  vol. 
34  (11  R  R  R);  Schubach  v.  Hough  (Mo.),  p.  613,  vol.  34  (11 
R  R  R);  Steiner  v.  Wood  (Mo.),  p.  613,  vol.  34  (11  R  R  R); 
Wasserman  &  Co.  v.  Hou^h  (Mo.),  p.  613,  vol.  34  (11  R  R  R). 

Courts,  by  granting  injunctions  restraining  ticket  brokers  from 
buying  and  selling  nontransferable  tickets,  do  not  infringe  on 
the  powers  of  the  legislature.  Schubach  v.  McDonald  (Mo.), 
i).  613,  vol.  34  (11  R  R  R);  Hirt  v,  Kinealy  (Mo.),  p.  613.  vol. 
34  (11  R  R  R);  Leonard  v,  Fisher  (Mo.),  p,  613,  vol.  34  (11  R 
R  R);  Schubach  v.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R); 
Steiner  v.  Wood  (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Wasserman 
&  Co.  V.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R). 

Insufficiency  of  bill  for  injunction  to  restrain  unauthorized  per- 
sons from  buying,  selling  or  dealing  in  nontransferable  excur- 
sion tickets.  Schubach  v.  McDonald  (Mo.),  p.  613,  vol.  34  (11 
R  R  R);  Hirt  v.  Kinealy  (Mo.),  p.  613,  vol.  34  (11  R  R  R); 
Leonard  v.  Fisher  (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Schubach 
V.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Steiner  v.  Wood 
(Mo.),  p.  613,  vol.  34  (11  R  R  R);  Wasserman  v.  Hough  (Mo.), 
p.  613,  vol.  34  (11  R  R  R). 

Right  to  enjoin  dealings  in  nontransferable  tickets  in  the  hands  of 
brokers.  Schubach  v.  McDonald  (Mo.),  p.  613,  vol.  34  (11  R 
R  R);  Hirt  v.  Kinealy  (Mo.),  p.  613,  vol.  34  (11  R  R  R); 
Leonard  v.  Fisher  (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Schubach 
V.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Steiner  v.  Wood 
(Mo.),  p.  613,  vol.  34  (11  R  R  R);  Wasserman  &  Co.  v.  Hough 
(Mo.),  p.  613,  vol.  34  (11  R  R  R). 

Right  to  enjoin  resale  of  nontransferable  tickets.  Kinner  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (Ohio),  p.  581,  vol.  33  (10  R  R  R). 

Sale  of  nontransferable  ticket  by  unauthorized  person,  right  of 
action  for  damages  for  breach  of  contract.  Schubach  v,  Mc- 
Donald (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Hirt  v.  Kinealy 
(Mo.),  p.  613,  vol.  34  (11  R  R  R);  Leonard  v.  Fisher  (Mo.),  p. 
613,  vol.  34  (11  R  R  R);  Schubach  v.  Hough  (Mo.),  p.  613.  vol 
34  (11  R  R  R);  Steiner  v.  Wood  (Mo.),  p.  613,  vol.  34  (11  R 
R  R) ;  Wasserman  v.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R). 
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Sale  of  nontransferable  ticket  by  unauthorized  person,  right  to 
enjoin  proposed  sale  for 'fraud.  Schubach  v,  McDonald  (Mo.), 
p.  613,  vol.  34  (11  R  R  R);  Hirt  v.  Kinealy  (Mo.),  p.  613  vol. 
34  (11  R  R  R);  Leonard  v,  Fisher  (Mo.),  p.  613,  vol.  34  (11  R 
R  R);  Schubach  v.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R); 
Steiner  v.  Wood  (Mo.),  p.  613,  vol.  34  (11  R  R  RV,  Wasserman 
&  Co.  V.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R). 

Sale  of  nontransferable  tickets  by  unauthorized  persons,  existent 
controversy  where  petition  to  enjoin  sales  shows  that  such 
persons  have  such  tickets  in  their  possession  to  which  they 
assert  a  property  right.  Schubach  v,  McDonald  (Mo.),  p.  613, 
vol.  34  (11  R  R  R);  Hirt  v.  Kinealy  (Mo.),  p.  613,  vol.  34  (11 
R  R  R);  Leonard  v.  Fisher  (Mo.),  p.  613,  vol.  34  (11  R  R  R); 
Schubach  v.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Steiner 
V.  Wood  (Mo.),  p.  613,  vol.  34  (11  R  R  R);  Wasserman  &  Co. 
V.  Hough  (Mo.),  p.  613,  vol.  34  (11  R  R  R). 

Tickets  in  possession  of  discharged  conductor,  which  he  refuses 
to  surrender,  right  of  railroad  to  take  precautions  to  prevent 
their  use,  by  a  publication  to  persons  whose  knowledge  is  neces- 
sary to  its  protection.  Sheftall  v.  Central  of  Georgia  Ry.  Co. 
(Ga.),  p.  209,  vol.  40  (17  R  R  R). 

Transfers. 

Assignee  of  street  railway  franchise  could  not  be  compelled  to  in- 
terchange transfers  with  its  own  assignee  from  and  to  its  re- 
maining lines,  operated  under  other  franchises.  Reynolds  v. 
Pacific  Electric  Ry.  Co.  (Cal.),  p.  658,  vol.  40  (17  R  R  R). 

Company  acquiring  all  rights  and  obligations  of  another  com- 
pany, which  had  constructed  a  line  in  an  adjoining  city  on  the 
same  condition  with  respect  to  giving  transfers  as  its  own  line 
had  been  laid,  was  not  required  to  grant  transfers  from  the 
lines  in  one  city  to  those  in  the  other.  City  of  Montpelier  v. 
Barre  &  M.  T.  &  P.  Co.  (Vt),  p.  840,  vol.  32  (9  R  R  R). 

Condition  on  street  railway  transfer  that  ''holder,  by  accepting, 
agrees  that,  should  any  controversy  arise  as  to  its  v&lidity, 
holder  will  pay  fare  and  call  at  company's  office  for  correction," 
is  void.  Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga.),  p.  789, 
vol.  43  (20  R  R  R). 

Duty  of  conductor  to  accept  passenger's  explanation  in  regard  to 
transfer  given  him  by  agent  through  mistake.  Indianapolis  St. 
Ry.  Co.  V.  Wilson  (Ind.),  p.  841,  vol.  30  (7  R  R  R). 

Duty  of  passengers  to  tender  in  time.  Hornesby  v.  Georgia  Ry. 
&  Electric  Co.  (Ga.),  p.  421,  vol.  35  (12  R  R  R). 

Duty  of  passenger  where  check  expires  before  transfer  point  is 
reached.  Hornesby  v.  Georgia  Ry.  &  Electric  Co.  (Ga.),  p. 
421,  vol.  35  (12  R  R  R). 

Evasion  of  fare,  within  meaning  of  Massachusetts  penal  statute, 
where  conductor  of  other  street  car  failed  to  give  passenger 
a  transfer,  but  shouted  to  other  conductor  that  fare  had  been 
paid.  Crowley  v.  Fitchburg  &  L.  St.  Ry.  Co.  (Mass.),  p.  584, 
vol.  33  (10  R  R  R). 

Lessee  of  street  railway  bound,  under  section  104,  c.  676,  p.  1406, 
Laws  1892  of  New  York,  to  carry  an^  passenger  desiring  to 
make  one  continuous  trip  to  any  portion  of  any  railroad  em- 
braced within  lease  for  a  single  fare.  O'Reilly  z/.  Brooklyn 
Heights  R.  Co.  (N.  Y.),  p.  716,  vol.  38  (15  R  R  R). 

Passenger  not  bound  to  examine  transfer  ticket.  Memphis  St. 
Ry.  Co.  V.  Graves  (Tenn.),  p.  505,  vol.  31  (8  R  R  R). 

Penalties  provided  on  account  of  refusal  of  transfer,  on  payment 
of  single  fare,  from  one  to  another  of  leased  surface  railroads, 
under  New  York  Laws  1892.  pp.  1393,  1406,  c.  676,  §§  78,  104, 
are  not  cumulative,  and  the  bringing  of  an  action  for  one  pen- 
alty is  a  waiver  of  all  previous  penalties  incurred.  Griffin  v, 
Interurban  St.  Ry.  Co.  (N.  Y.),  p.  718,  vol.  38  (15  R  R  R). 
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Right  to  limit  time  for  giving  transfers,  under  Acts  1900.  of 
Maryland,  pp.  313,  463.  Garrisoh  v.  United  Railways  &  Elec- 
tric Co.  of  Baltimore  (Md.),  p.  301,  vol.  31  (8  R  R  R). 

Right  to  refuse  to  accept  expired  transfer.  Garrison  v.  United 
Railways  &  Electric  Co.  of  Baltimore  (Md.),  p.  301,  vol.  31  (8 
R  R  R). 

Section  104  Laws  of  New  York  1890,  p.  114,  applies  to  surface 
street  railway  lines  leased  by  one  or  more  corporations  to  an- 
other, and  operated  by  the  lessee,  so  as  to  render  the  lessee 
liable,  where  transfers  are  tenderd  and  refused,  for  the  penal- 
ties provided  for  their  refusal.  Griffin  v.  Interurban  St.  Ry.  Co. 
(N.  Y.),  p.  718,  vol.  38  (15  R  R  R). 

Substantial  damages  for  injury  caused  by  mistake  gf  agent  in 
issuing  transfer.  Lawshe  v.  Tacoma  Railway  &  Power  Co. 
(Wash.),  p.  38,  vol.  29  (6  R  R  R). 

Taxation,  deduction  from  special  franchise  tax  in  consideration 
of  the  granting  of  street  railway  transfers,  under  statute  of 
New  York.  Heerwagen  City  Comptroller  v.  Crosstown  St 
Ry.  Co.  of  Buffalo  (N.  Y.),  p.  522,  vol.  35  (12  R  R  R). 

Unjustifiable  expulsion  of  passenger  holding  defective  transfer. 
Indianapolis  St.  Ry.  Co.  v.  Wilson  (Ind.),  p.  841,  vol.  30  (7 
R  R  R). 

Validity  of  regulation  requiring  production  of  street  railway 
transfer  or  payment  of  fare.  Crowley  v.  Fitchburg  &  L  St. 
Ry.  Co.  (Mass.),  p.  584,  vol.  33  (10  R  R  R). 

TIDE  LAND. 

See  EMINENT  DOMAIN. 

TIDE  WATER. 

See  WATER  AND  WATERCOURSES. 

TIMBER. 

See  PUBLIC  LANDS. 

TORPEDOES. 

See  CHILDREN;  MASTER  AND  SERVANT. 

TORTS. 

See  ASSAULTS;  CARRIERS  OF  PASSENGERS;  DAM- 
AGES;  EMPLOYERS'  LIABILITY  ACTS;  INDEPEND- 
ENT CONTRACTORS  ;  MALICIOUS  PROSECUTION  ; 
MASTER  AND  SERVANT;  NEGLIGENCE;  PERSONAL 
INJURIES;  RAILROADS;  STATIONS  AND  DEPOTS; 
WAREHOUSEMEN. 

Assault  on  person  taking  down  car  numbers,  sufficiency  of  evidence 
that  defendant's  detective  was  acting  within  scope  of  his  employ- 
ment. St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Grant  (Ark.),  p.  343, 
vol.  40  (17  R  R  R). 

Assault  on  person  taking  down  numbers  of  cars,  sufficiency  of  evi* 
dence  that  defendant's  detective  was  acting  under  directions  to 
stop  the  taking  down  of  car  numbers.  St.  Louis  I.  M.  &  S.  Ry. 
Co.  V.  Grant  (Ark.),  p.  343,  vol.  40  (17  R  R  R). 

Bricks  thrown  at  house  by  trainman,  railroad  not  liable.  Daven- 
port V.  Charleston  &  W.  C.  Ry.  (S.  Car.),  p.  222,  vol.  40  (17  R 

R  R)-  ... 

Burden  of  proving  that  servant's  tort  was  committed  within  scope 

of  his  duties  is  on  plaintiff.  Drolshagen  v.  Union  Depot  R.  Co. 

(Mo.),  p.  223,  vol.  41  (18  R  R  R). 
Complaint   alleging  willful   tort  cannot  be  amended  so  as  to  also 

allege    cause   of  action    based    on   mere   negligence.     Proctor  p. 

Southern  Ry.  (S.  Car.),  p.  586,  vol.  27  (4  R  R  R). 
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Declaration,  sufficiency.  Hortenstine  v.  Virginia-Carolina  Ry.  Co. 
(Va.),  p.  616,  vol.  35  (12  R  R  R). 

Dismissal  as  to  one  defendant  railroad  company,  in  an  action 
against  joint  tort  feasors,  where  such  defendant  had  relieved  itself 
from  responsibility  by  leasing  its  line.  Minnich  v.  Lancaster  & 
L.  Electric  Ry.  Co.  (Pa.),  p.  336,  vol.  28  (5  R  R  R). 

Effect  of  release  of  one  joint  tort  feasor.  Dufur  v.  Boston  &  M. 
R.  Co.  (Vt),  p.  711,  vol.  32  (9  R  R  R). 

Extraterritorial  effect  of  nonexistence  of  law  givinjs:  right  of  action 
for  wrong.  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Read  (Ind.),  p. 
406.  vol.  24  (1  R  R  R). 

Jurisdiction  where  continuous  tort  by  railroad  company  was  com- 
menced in  one  county  and  completed  in  another.  Central  ol 
Georgia  Ry.  Co.  v.  Dorsey  (Ga.),  p.  857,  vol.  29  (6  R  R  R). 

North  Carolina  statute  providing  that  the  giving  of  a  mortgage  by 
a  corporation  shall  not  exempt  its  property  or  earnings  from 
execution  for  the  satisfaction  of  a  judgment  against  it  for  a 
tort  can  operate  only  as  to  property  within  state.  Fidelity  Ins., 
Trust  &  Safe  Deposit  Co.  v.  Norfolk  &  W.  R.  Co.  (N.  Car.),  p. 
598,  vol  27  (4  R  R  R). 

Policeman  injured  by  reason  of  defective  platform  of  discarded 
horse  car,  to  which  he  had  been  called  by  a  conductor  for  the 
ostensible  purpose  of  arresting  certain  "crooks"  as  a  mere  joke, 
railroad  not  liable.  Berry  v.  ooston  Elevated  Ry.  Co.  (Mass.), 
p.  338,  vol.  40  (17  R  R  R). 

Question  for  jury  where  impossible  to  distinguish  between  dam- 
ages arising  from  actionable  injury  and  damage  having  another 
origin.  Jenkins  v.  Pennsylvania  K.  Co.  (N.  J.),  p.  210,  vol.  25 
(2  R  R  R). 

Where  declaration  in  action  for  tort  alleged  that  it  was  brought 
by  plaintiff  "suing  for  the  use''  of  another,  amendment  striking 
out  such  words  was  properly  allowed  as  being  only  matter  of 
form.  Chicago  &  A.  R.  Co.  v.  Murphy  (111.),  p.  864,  vol.  29  (6 
R  R  R). 

TRADE  NAMES. 

See  EXPRESS  COMPANIES, 

TRANSFER  COMPANIES. 

See  CARRIERS  OF  PASSENGERS. 

TRANSFER  OF  SHIPMENTS. 

See  CONNECTING  CARRIERS. 

TRANSFERS. 

See  CARRIERS  OF  PASSENGERS;  STREET  RAILWAYS; 
TICKETS  AND  FARES. 

TRANSITORY  ACTIONS. 

See       CONTRIBUTORY       NEGLIGENCE;       DEATH       BY 
WRONGFUL  ACT;  PERSONAL  INJURIES. 

TRESPASS. 

See   EVIDENCE;   RAILROADS   IN   STREETS;   RIGHT   OF 
WAY. 

TRESPASSERS. 

See  ACCIDENTS  ON  TRACK;  ANIMALS;  ASSAULTS; 
CARRIERS  OF  PASSENGERS;  CHILDREN;  EMINENT 
DOMAIN;  EVIDENCE;  LICENSEES;  NEGLIGENXE; 
RIGHT  OF  WAY;  STATIONS  AND  DEPOTS;  STOCK, 
INJURIES  TO;  STREET  RAILWAYS. 
Arrest. 

As  in  the  joint  action  against  the  company  and  its  special  police 
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officer  there  was  one  verdict,  which  neither  defendant  asked  to 
have  disturbed,  the  supreme  court  should  not  reverse  the  judg- 
ment of  nonsuit,  though  it  was  of  the  opinion  that  the  officer 
was  acting  within  the  scope  of  his  authority.     Higby  v.  Penn- 
sylvania R.  Co.  (Pa.),  o.  479,  vol.  36  (13  R  R  R). 
Right  of  conductor  to  cause  arrest  of  person  guilty  of  misde- 
meanor in  stealing  ride.     Southern  Ry.  Co.  v,  Gresham   (Ga.), 
p.  509,  vol.  24  (1  R  R  R). 
Scope  of  employment  of  special  railroad  police  officer  arresting 
trespasser  after  he  had  jumped  from  car.     Higby  v.  Pennsyl- 
vania R.  Co.  (Pa.),  p.  479,  vol.  36  (13  R  R  R). 
Assault   upon   intruder   upon   premises   by   trainmaster  not   acting 
within  scope  of  employment  did  not  render  company  liable.    Cen- 
tral of  Georgia  Ry.  Co.  v.  Morris  (Ga.),  p.  391,  vol.  38   (15  R 
R  R). 
Assumption  of  risk  by  trespasser  on  freight  train.     Cunningham  v. 

Ft.  Worth  &  D.  C.  Ry.  Co.  (Tex.),  p.  519,  vol.  .24  (1  R  R  R). 
Bicyclist    may.  be    perpetually    enjomed  from    riding  on    railroad 
tracks.     Atchison,  T.   &  S.   F.   Ry.  Co.  v.  Spaulding   (Kan.),  p. 
515,  vol.  35  (12  R  R  R). 
Body  of  intoxicated  trespasser,  who  had  apparently    been  struck 
by  train  while  he  was  lying  on  track,  found  near  track,  not  error 
to  direct  verdict  for  railroad.    Hall  v.  Western  &  A.  R.  Co.  (Ga.), 
p.   567,  vol.  42   (19  R  R  R). 
Burden  of  proof  on  plaintiff  to  show  reckless  and  wanton  miscon- 
duct to  trespasser  on  freight  car.     Bjornquist  v.  Boston  &  A,  R, 
Co.  (Mass.),  p.  786,  vol.  36  (13  R  R  R). 
Care  due  children  on  depot  grounds  without  the  knowledge  of  em- 
ployees.    Nashville,  C.  &  St.  L.  Ry.  Co.  v\  Priest  (Ga,),  p.  463, 
vol.  31  (8  R  R  R). 
Care  due  from  railroad.     Carrier  v.  Missouri  Pac.  Ry.  Co.   (Mo.), 

p.  585,  vol.  30  (7  R  R  R). 
Care  due  trespasser  on  track.  Gregory  v,  Wabash  R.  Co.  (Iowa), 
p.  457,  vol.  38  (15  R  R  R);  Kendrick  v.  Seaboard  Air  Line  Ry. 
(Ga.)  p.  175,  vol.  38  (15  R  R  R);  Manning  v.  Illinois  Cent.  R. 
Co.  (Ky.),  p.  178,  vol.  38  (15  R  R  R);  Morgan  v.  Oregon  Short 
Line  R.  Co.  (Utah),  p.  81,  vol.  33  (10  R  R  R). 
Care  due  trespasser  on  train.    Johnson  v.  New  York  Cent.,  etc.,  R. 

Co.  (N.  Y.),  p.  595,  vol.  29  (6  R  R  R). 
Care  required  of  persons  in  charge  of  hand  cars  to  avoid  injuring 
trespassers.     Wright  v.  Southern  Ry.  Co.   (N.  Car.),  p.  677,  vol. 
30  (7  R  R  R). 

Contributory  Negligence. 

Death  of  trespasser  on  track.  Carrier  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  p.   585,   vol.   30   (7   R  R  R). 

Defendant  entitled  to  judgment  on  special  findings,  in  action  for 
death  of  person  killed  while  walking  on  track.  St.  Louis  & 
S.  F.  R.  (Jo.  V.  Karns  (Kan.),  p.  753,  vol.  30  (7  R  R  R). 

Duty  after  discovery  of  peril  to  trespasser  guilty  of  contributory 
negligence.  Humphreys  v.  Valley  R.  Co.  (Va.),  p.  649,  vol.  28 
(5  R  R  R). 

Evidence  that  plaintiff's  decedent  was  postmaster  and  should 
have  known  the  schedule  time  of  regular  trains,  but  walked 
along  the  right  of  way  ahead  of  one  of  such  trains  and  sud- 
denly stepped  on  track  in  front  of  it  showed  contributory  neg- 
ligence. Louisville  &  N.  R.  Co.  v.  Redmon's  Adm*x  (Ky.), 
p.  737,  vol.  41    (18   R  R  R). 

Gross  negligence  of  person  in  climbing  over  standing  cars,  on 
switch,  prevented  recovery,  although  there  was  negligence  in 
backinpT  other  cars  without  warning.  Illinois  Cent.  R.  Co.  v. 
Broughton  (Ky.),  p.  670,  vol.  33  (10  R  R  R). 

Jumping  from  trestle  through  fright.  Weeks  v.  Wilmington  & 
W.  R.  Co.  (N.  Car.),  p,  28,  vol.  28  (5  R  R  R). 
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Jumping  on  or  off  moving  trains.  Powell  v.  Erie  R.  Co.  (N. 
J.),  p.  615,  vol.  36  (13  R  R  R). 

No  defense  where  there  was  wantonness  or  willfulness.  Chicago 
Terminal  Transfer  R.  Co.  v,  Gruss  (111.),  p.  704,  vol.  28  (5  R 
R  R). 

Person  ejected  from  moving  train  was  not  guilty  of  proximate 
contributory  negligence  in  hanging  on  to  round  of  latter. 
Johnson  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  Q29,  vol.  34  (11 
R  R  R). 

Question  of  contributory  negligence  of  person  killed  while  walk- 
ing on  track  not  affected  by  custom  of  public  to  use  track  as 
a  foot-path.  Louisville  &  N.  R.  Co.  v.  McClish  (C.  C.  A.),  p. 
942,  vol.  26  (3  R  R  R). 

Riding  railroad  tricycle  in  dense  fog.  Dilas  v.  Chesapeake  &  O. 
Ry.   Co.   (Ky.),  p.  712,  vol.  30   (7  R  R   R). 

Trespasser  struck  by  train  which  he  saw  approaching  before  he 
attempted  to  cross  track.  Yates  v.  Illinois  Central  R.  Co. 
(Ky..),  p.  272,  vol.  43  (20  R  R  R). 

Trespasser  who  boarded  foot-board  of  engine,  presumably  with 
knowledge  of  foreman,  who  did  not  order  him  off,  and  killed 
in  collision,  which  was  unavoidable  by  engineer,  at  street  cross- 
ing, was  guilty  of  gross  contributory  negligence  precluding  re- 
covery, though  engine  was  running  at  speed  prohibited  by  or- 
dinance. Kansas  City,  M.  &  B.  R.  Co.  v.  Williford  (Tenn.), 
p.    649,   vol.   42    (19   R   R   R). 

Trespassing  on  train  is  not  such  contributory  negligence  as  to 
prevent  recovery  for  improper  ejection.  Johnson  v,  Chicago, 
etc.,  Ry.  Co.  (Iowa),  p.  504,  vol.  24  (1  R  R  R). 

Walking  on  trestle.     Weeks  v.   Wilmington   &  W.   R.   Co.    (N. 
Car.),  p.  28,  vol.  28  (15  R  R  R). 
Contributory  negligence   of   trespasser  on  track  and  gross  negli- 
gence and  wantonness  of  employee  after  knowledge  of  his  peril, 

railroad  liable.     Barmore  v.  Vicksburg,  S.  &  P.  Ry.  Co.  (Miss.), 

p.  841,  vol.  40  (17  R  R  R). 

Damages. 

Excessive   verdict  for   ejection   with  abuse,  on  a   stormy  night, 

after  offer  to  pay  fare,   Alabama  &  V.  R.   Co.  v,  Livingston 

(Miss.),  p.  464,  vol.  36  (13  R  R  R). 
Punitive    damages    for    ejection     of    trespasser    by    conductor, 

whether  railroad  liable  to.    Toledo,  etc.,  R.  Co.  v,  Gordon  (C.  / 

C.  A.),  p.  544,  vol.  43  (20  R  R  R). 

Degree  of  Care. 

Care  due  from  railroads.     Gilliam  v,  Texas  &  P.  Ry.  Co.  (La.), 

p.  786,  vol.  40  (17  R  R  R). 
Care  due  licensees  or  trespassers  using  path  across  railroad  yard. 

Atchison,  etc.,  Ry.  Co.  v.  Fuller  (Kan.),  p.  620,  vol.  43  (20  R 

R  R). 
Care  due  person  asleep  on  track.     Maysville  &  B.  S.  R.  Co.  v, 

McCabe  (Ky.),  p.  459,  vol.  36  (13  R  R  R). 
Care  due  person  who  boarded  moving  train  with  intent  to  take 

passage,   before   he   was   discovered  in    a   dangerous   position. 

Graham  v,  Chicago  &  N.  W.  Ry.  Co.   (Iowa),  p.  811,  vol.  43 

(20  R  R  R). 
Care  due   trespasser  in   railroad   yard.     Hern  v.   Southern   Pac- 

Co.  (Utah),  p.  179,  vol.  40  (17  R  R  R). 
Care  due  trespasser  on  cars.     Bjornquist  v.  Boston  &  A.  R.  Co. 

(Mass.),  p.  786,  vol.  86   (13  R  R  R). 
Care  due  trespasser  on  railroad  right  of  way.    Seaboard  &  R.  R. 

Co.  V.  Vaughan's  Adm'x  (Va.V  p.  600,  vol.  40  (17  R  R  R). 
Care  due  trespasser  on  track.     Chesapeake  &  O.  R.  Co.  v.  See's 

Adm'x  (Ky.),  p.  342,  vol.  34  (11  R  R  R). 
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Care  due  trespasser  on  track  between  park  and  depot.  Bartlett 
V,  Wabash  R.  Co.  (111.),  p.  757,  vol.  41  (18  R  R  R). 

Care  due  trespasser  on  tram.  Johnson  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  p.  629,  vol.  34  (11  R  R  R). 

Care  required  of  railroad  company  where  presence  of  trespasser 
upon  property  should  be  expected.  Ashworth  v.  Southern  Ry. 
Co.   (Ga.),  p.  679,  vol.  28,  (5  R  R  R). 

Children  injured  while  under  cars  or  between  rails,  cannot  re- 
cover for  injuries  to  unless  they  were  seen  in  time  by  railroad 
employees.  Wagner  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  p. 
789.  vol.  34  (M  R  R  R). 

Company  not  liable  for  injury  to  trespasser  on  train  in  absence 
of  wantonness  or  willfulness.  Burns  v.  Southern  Ry.  Co.  (S. 
Car.),  p.  287,  vol.  ^7  (4  R  R  R). 

Defendant  company  owed  no  obligation  to  exercise  reasonable 
care  to  avoid  collision  with  train  of  another  company,  with 
respect  to  trespasser  upon  the  latter  train.  Wickenburg  v.  Min- 
neapolis, etc.,  Ry.  Co.  (Minn»),  p.  824,  vol.  39  (16  R  R   R). 

Duty  of  railroad  company.  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co. 
(Ind.),  p.  397,  vol.  36  (13  R  R  R). 

Duty  to  person  croing  on  train  to  purchase  from  fruit  vender. 
Carter  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  p.  87,  vol.  28 
(5  R  R  R). 

Duty  to  person  on  track  in  railroad  yard  with  notice  not  to  tres- 
pass. Koegel  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  p.  358,  vol.  34 
(11  R  R  R). 

Duty  to  persons  walking  on  track  used  as  foot-path.  Haltiwan- 
ger  V.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  p.  883,  vol.  26  (3 
R  R  R). 

Duty  to  prevent  trespasser  on  train  from  being  injured  in  prob- 
able collision.  Louisville  &  N.  R.  Co.  v,  Kemery  (Ky.),  p. 
515.  vol.  24  (1  R  R  R). 

Duty  to  trespasser  on  railroad  track.  Flint  v.  Illinois  Cent.  R. 
Co.  (Ky.),  p.  269,  vol.  43  (20  R  R  R). 

Duty  to  trespassers  on  track.  Brooks  v.  Pittsburgh,  etc.,  Ry.  Co. 
(Ind.),  p.  521,  vol.  24  (1  R  R  R);  Cannon  v,  Cleveland,  C.  C. 
&  St.  L.  Ry.  Co.  (Ind.),  p.  53,  vol.  24  (1  R  R  R);  Koegel  v. 
Missouri  Pac.  Ry.  Co.  (Mo.),  p.  358,  vol.  34  (11  R  R  R). 

Duty  to  trespassers  on  train.  Feeback  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  p.  713,  vol.  24  (1  R  R  R). 

Gross  negligence  may  entitle  a  trespasser  to  recover.  Chicago 
Terminal  Transfer  Co.  v,  Kotoski  (111.),  p.  530,  vol.  28  (5 
R  R  R). 

Insufficiency  of  evidence  of  negligence  where  trespassing  child 
was  initfred  by  explosion  of  torpedo  on  track.  Louisville  & 
N.  R.  Co.  V.  Hart  (Ky.),  p.  521,  vol.  28  (5  R  R  R). 

Liability  for  injury  to  trespasser  on  train.  Crawleigh  v,  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  (Tex.),  p.  630,  vol.  25  (2  R  R  R). 

Liability  for  injury  to  trespasser  walking  on  ends  of  cross-ties 
where  no  evidence  of  wantonness.  Mizzell  v.  Southern  Ry. 
Co.   (Ala.),  p.  514,  vol.  24  (1   R  R  R). 

Liability  of  company  when  trespasser  is  on  train  without  invita- 
tion. Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.),  p. 
630,  vol.  25  (2  R  R  R). 

No   recovery  for   death   of   trespasser   on    railway   right   of   w^ay 
•  unless    trainmen,    after    discovering   his    danger,    could   by    the 

exercise  of  ordinary  care  have  prevented  the  accident.  Louis- 
ville &  N.  R.  Co.  V.  Redmonds  adm'x  (Ky.),  p.  737,  vol.  41  (18 
R  R  R). 

Question  for  jury  whether  defendant  exercised  ordinary  care  to 
prevent  injury  to  person  on  track  after  discovering  her  peril. 
Clemans  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  p.  413,  vol.  39 
(16  R  R  R). 
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Street  railway  must  exercise  ordinary  care  to  prevent  injury  to 
trespasser  on  its  tracks  after  it  has  discovered  his  peril,  or 
could  have  discovered  it  by  the  exercise  of  ordinary  care.  Car- 
ney V,  Concord  St.  Ry.  (N.  H.),  p.  307,  vol.  34  (11  R  R  R). 

Trespasser  on  track,  railroad  not  liable  for  injury  to,  in  the  ab- 
sence of  willful  or  wanton  neKligence.  Hamlin  v.  Columbia 
&  P.  S.  R.  Co.  (Wash.),  p.  1,  vol.  40  (17  R  R  R). 

Wanton  and  willful  nef^li^ence  to  trespasser  on  track  not  neces- 
sary elements  to  render  company  liable  for  his  death.  Gregory 
V.  Wabash  R.  Co.  (Iowa),  p.  457,  vol.  38  (15  R  R  R). 

Discovered  Peril. 

Actual  knowledge  of  his  peril  imputable  to  the  company  must  be 
shown  by  a  trespasser  injured  by  a  train,  to  entitle  him  to  re- 
cover on  the  ground  of  failure  to  exercise  due  care  after  knowl- 
edge of  his  peril.  Erie  R.  Co.  v.  McCormick  (Ohio),  p.  783, 
vol.  34  (11  R  R  R). 

Care  due  trespasser  on  track  after  discovery  of  his  peril.  Wil- 
murth's  adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.),  p.  762,  vol.  31  (8 
R  R  R). 

Care  required  of  engineer  after  discovery  of  trespasser's  peril. 
Curtis  V.  Oregon,  R.  &  Nav.  Co.  (Wash.),  p.  377,  vol.  40  (17 
R  R  R). 

Defendant  was  not  guilty  under  doctrine  of  discovered  peril 
where  trespasser  jumped  from  trestle  through  fright.  Weeks 
V.  Wilmington  &  W.  R.  Co.  (N.  Car.),  p.  28,  vol.  28  (5 
R  R  R). 

Duty  to  trespasser  upon  track  after  discovery  of  his  peril. 
Rawitzer  v.  St.  Paul  City  Ry.  Co.  (Minn.),  p.  91,  vol.  36  (13 
R  R  R). 

Evidence  showed  that  trainmen  had  no  knowledge  of  tres- 
passer's dangerous  position  on  train.  Graham  v.  Chicago  &  N. 
W.  Ry.  Co.  (Iowa),  p.  811,  vol.  43  (20  R  R  R). 

Failure  to  stop  train  after  seeing  person  on  track.  Chicago  Ter- 
minal Transfer  Co.  v.  Kotoski  (111.),  p.  530,  vol.  28  (5  R  R  R). 

"Last  clear  chance"  theory,  when  applicable.  Dotta  v.  Northern 
Pac.  Ry.  Co.  (Wash.),  p.  146,  vol.  38  (15  R  R  R). 

Liability  depending  upon  existence  of  negligence  after  discovery 
of  plaintiff's  peril.  Myers  v.  Boston  &  Maine  R.  R.  (N.  H.), 
p.  737,  vol.  31  (8  R  R  R). 

Liability  for  injury  to  trespasser  on  track  depending  upon  doc- 
trine of  discovered  peril.  Hortenstine  v.  Virginia-CJaroUna  Ry. 
Co.   (Va.),  p.  616,  vol.  35  (12  R  R  R). 

Liability  \ox  injury  to  trespasser  where  trainman  was  charge- 
able with  notice  of  his  peril.  Denver  &  R.  G.  R.  Co.  v.  Buffehr 
(Colo.),  p.  762,  vol.  a7  (4  R  R  R). 

Negligence  after  discovery  of  plaintiff's  peril.  Denver  &  R.  G. 
R.  Co.  V.  Buffehr  (Colo.),  p.  762,  vol.  27  (4  R  R  R). 

Not  liable  for  injury  from  backing  car  to  person  climbing  over 
standing  cars,  on  switch,  the  company  not  being  chargeable 
with  knowledge  of  his  presence.  Illinois  Cent.  R.  Co.  v. 
Broughton  (Ky.),  p.  670.  vol.  33  (10  R  R  R). 

Question  for  jury  whether  trespasser  on  bridge  was  seen  in  time. 
Vanarsdell  v.  Louisville  &  N.  R.  Co.  (Ky.),  p.  61,  vol.  24  (1 
R  R  R). 

Sufficiency  of  evidence  of  negligence  after  discovery  of  peril. 
Humphreys  v.  Valley  R.  Co.  (Va.),  p.  649,  vol.  28  (5  R  R  R); 
Wilmurth's  adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.),  p.  762,  vol.  31 
(8  R  R  R). 

Sufficiency  of  evidence  to  show  knowledge  on  part  of  trainmen 
of  trespasser's  peril.  Missouri,  etc.,  Ry.  Co.  of  Texas  v.  Hal- 
tom  (Tex.),  p.  58,  vol.  24  (1  R  R  R). 

TrApasser  killed  on  track,  no  recovery  in  absence  of  evidence 
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of  discovery  of  his  peril  in  time.     Hulsey's  admV  v.  Louisville, 
H.  &  St.  Ry.  Co.  (Ky.),  p.  557,  vol.  42  (19  R  R  R). 
Duty  of  trainmen  to  trespassers  on  right  of  way.    Hall  v.  Western 

&  A.  R.  Co.  (Ga.),  p.  567,  vol.  42  (19  R  R  R). 
Duty  owing  by  railroad  company   to   trespasser   on  track.     Rich- 
mond Passenger  &  Power  Co.  v.  Rack's  adm'r  (Va.),  p.  615,  vol. 

30  (7  R  R  R). 
Duty  to   boy  trespassing   on   train.     Harris  v.   Southern   Ry.    Co. 

(Ky.),  p.  753,  vol.  31  (8  R  R  R). 
Duty  to  take  care  of  injured  trespasser.     Union  Pac.   Ry.   Co.   v. 

Cappier  (Kan.),  p.  771,  vol.  30  (7  R  R  R). 
Duty  to  trespasser  on  track.    Corbett  v,  Oregon  Short  Line  R.  Co. 

(Utah),  p.  736,  vol.  30  (7  R  R  R);  Dotta  v.  Northern  Pac.   Ry. 

Co.   (Wash.),  p.  146,  vol.  38  (15  R  R  R);   Goodman's  adm'r  v, 

Louisville  &  N.  R.  Co.  (Ky.),  p.  693,  vol.  33  (10  R  R  R). 
Duty  to  trespasser  on  train.     Illinois  Cent.  R.  Co.  v.  Leiner  (111.), 

p.   740,   vol.  31    (8   R   R   R);   Wilson  v.  Atchison,   etc*,   Ry.    Co. 

(Kan.),  p.  664,  vol.  29  (6  R  R  R).     - 

Ejection.  • 

Authority  of  brakeman  to  eject  from  train.  Dixon  v.  Northern 
Pac.  Ry.  Co.  (Wash.),  p.  619,  vol.  37  (14  R  R  R);  McKeon  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  p.  375,  vol.  31  (8 
R  R  R). 

Authority  of  brakeman  to  eject  trespasser  from  moving  train. 
Krueger  v,  Chicago  &  A.  Ry.  Co.  (Mo.),  p.  400,  vol.  27  (4 
R  R  R). 

Care  required  in  removing  from  train.  Toledo,  etc.,  R.  Co.  v, 
Gordon  (C.  C.  A.),  p.  544,  vol.  43  (20  R  R  R). 

Company  liable  for  conduct  of  conductor  in  cursing  trespasser 
on  ejecting  him.  Alabama  &  V.  R.  Co.  v,  Livingston  (Miss.), 
p.  464,  vol.  36  (13  R  R  R). 

Compelling  trespasser  to  jump  from  moving  train,  at  night,  in 
a  dangerous  place,  certam  instruction  as  to  the  liability  of  the 
railroad  approved.  Toledo,  etc.,  R.  Co.  v,  Gordon  (C.  C.  A-), 
p.  544,  vol.  43  (20  R  R  R). 

Ejection  from  moving  train,  negligence  a  question  for  jury. 
Johnson  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  629,  vol.  34  (11 
R  R  R). 

Ejection  of  passenger  ridin<y  on  freight  train  without  permit,  re- 
lying on  representations  of  agent  which  he  knows  to  be  false. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Stell  (Tex.),  p.  722,  vol.  26  (3 
R  R  R). 

Ejection  of  trespasser  from  moving  train.  Illinois  Cent.  R.  Co. 
V.  McManus  (Ky.),  p.  572,  vol.  25  (2  R  R  R). 

Ejection  of  trespasser  was  within  scope  of  brakeman's  authority. 
Illinois  Cent.  R.  Co.  v.  McManus  (Ky.),  p.  572,  vol.  25  (2 
R  R  R).      . 

Evidence  failed  to  show  causal  connection  between  ejection  of 
trespasser  from  train  and  the  injury,  where  it  appeared  that  his 
body  was  found  at  point  a  mile  or  two  distant  from  place  of 
ejection,  and  that  death  was  instantaneous.  Morgan  v.  Oregon 
Short  Line  R.  Co.  (Utah),  p.  81,  vol.  33  (lO  R  R  R). 

Force,  right  to  use  in  ejecting  from  train.  Clark  v.  Great  North- 
ern Ry.  Co.  (Wash.),  p.  860,  vol.  39  (16  R  R  R). 

Immaterial  whether  employee  who  committed  the  act  was  the 
fireman,  or  some  other  employee  of  defendant  temporarily  en- 
gaged as  a  fireman.  Chicago  Great  Western  Ry.  Co.  v,  Troup 
(Kan.),  p.  6.  vol.  41  (18  R  R  R). 

Implied  authority  of  brakeman  to  eject.  O'Banion  v.  Missouri 
Pac.  Ry.  Co.  (Kan.),  p.  929,  vol.  27  (4  R  R  R). 

Liability  for  death  of  boy  struck  by  car  after  being  kicked  from 
another  car  by  its  motorman.  Pinder  v.  Brooklyn  Heii^hts  R. 
Co.   (N.  Y.),  p.  743,  vol.  30  (7  R  R  R). 
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Liability  for  forcing;  trespasser  from  moving  car.  Johnson  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  p.  504,  vol.  24  (1  R  R  R). 

Liability  for  injuries  resulting  from  wanton,  reckless,  and  mali- 
cious acts  of  brakeman.  Dixon  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  p.  619,  vol.  37  (14  R  R  R). 

Liability  for  malicious  act  of  brjjceman  in  ordering  boy  from 
moving  freight  car.  Williams  v.  Southern  Ry.  in  Kentucky 
(Ky.),  p.  732.  vol.  30  (7  R  R  R). 

Liability  for  reckless  act  of  brakeman  in  ejecting  trespasser  from 
moving  train.  McKeon  v.  New  York,  N.  H.  &  H.  R.  Co. 
(Mass.),  p.  375,  vol.  31  (8  R  R  RV 

Motorman  was  not  within  scope  of  his  employment  in  ejecting  a 
boy  who  was  trying  to  ride  on  running  board  of  street  car. 
Drolshagen  v.  Union  Depot  R.  Co.  (Mo.),  p.  223,  vol.  41  (18 
R  R  R). 

Negligence  in  ejecting  child  from  street  car,  instruction  war- 
ranted by  evidence.  Richmond  Traction  Co.  v.  Wilkinson 
(Va.),  p.  723,  vol.  30  (7  R  R  R). 

Negligence  in  ejecting  trespasser  from  train.  Johnson  v,  Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  p.  504,  vol.  24  (1  R  R  R). 

Not  liable  for  injury  to  trespasser  who  let  go  moving  train  be- 
cause of  threats.  Powell  v.  Erie  R.  Co.  (N.  J.),  p.  615,  vol.  36 
(13  R  R  R). 

Objection  to  petition  that  it  did  not  state  that  act  of  motorinan 
was  within  scope  of  his  employment,  not  having  been  made 
except  by  an  objection  to  evidence,  petition  would  be  held 
sufficient  on  appeal.  Drolshagen  v.  Union  Depot  R.  Co.  (Mo.), 
p.  223,  vol.  41  (18  R  R  R). 

Petition,  by  implication,  alleged  that  fireman  had  authority  to 
eject  trespassers.  Chicago  Great  Western  Ry.  Co.  v.  Troup 
(Kan.),  p.  6,  vol.  41  (18  R  R  R). 

Proximate  cause  where  child  ordered  from  moving  car  flighted 
uninjured  upon  pile  of  sand,  which  gave  way,  causing  him  to 
slide  under  car.  Richmond  Traction  Co.  v.  Wilkinson  (Va.), 
p.  723,  vol.  30  (7  R  R  R). 

Right  to  use  force.  Morgan  v.  Oregon  Short  Line  R.  Co.  (Utah), 
p.  81,  vol.  33  (10  R  R  R). 

Right  to  use  force  in  ejecting  trespasser  climbing  upon  moving 
train.  Powell  v.  Erie  R.  Co.  (N.  J.),  p.  615,  vol.  36  (13 
R  R  R). 

Shooting  of  ejected  trespasser  by  employee,  sufficiency  of  evi- 
dence. Deck  V.  Baltimore  &  O.  R.  Co.  (Md.),  p.  340,  vol.  38 
(15  R  R  R). 

Shooting  of  trespasser  after  ejection,  burden  of  proof  not  on 
plaintiff  to  show  that  employee  was,  at  the  time  of  the  shoot- 
ing, attending  to  defendant's  business.  Deck  v.  Baltimore  & 
O.  R.  Co.  (Md.),  p.  340,  vol.  38  (15  R  R  R)! 

Shooting  of  trespasser  after  ejection,  defendant  could  not  escape 
liability  because  there  was  no  evidence  of  express  authority  to 
do  the  shooting,  or  of  subsequent  ratification.  Deck  v.  Balti- 
more &  O.  R.  Co.  (Md.).  p.  340,  vol.  38  (15  R  R  R). 

Shooting  of  trespasser  by  servant  after  ejection,  question  for 
jury  whether  servant  acted  as  commissioned  officer  of  the 
state  or  within  scope  of  his  employment  by  defendant.  Deck 
V.  Baltimore  &  O.  R.  Co.  (Md.),  p.  340,  vol.  38  (15  R  R  R). 

Statute  making  act  of  boarding  moving  train  no  defense  in  ac- 
tion for  forcible  ejection  from  such  a  train.  Johnson  v.  Chi- 
cago, etc.,  Ry.  CIo.  (Iowa),  p.  504,  vol.  24  (1  R  R  R). 

Sufficiency  of  evidence  to  show  violent  ejectment  from  train. 
Johnson  v.  New  York  Cent.,  etc.,  R.  Co.  (N.  Y.),  p.  595,  vol. 
29  (6  R  R  R). 

Verdict  for  plaintiff  supported  by  the  evidence,  in  action  for  in- 


814  GENERAL  INDEX 

TRESPASSERS— Continued. 

juries  to  seven  year  old  boy  ordered  from  moving  street  car. 
Richmond  Traction  Co.  v.  Wilkinson  (Va.),  p.  723,  voL  30  (7 
R  R  R). 
Where  one  sues  for  iniuries  alleged  to  have  been  caused  by  use 
of  excessive  force  in  expelling  person  from  train  on  which  he 
was  trespassing,  the  jury  should  not  weigh  with  too  much 
nicety  the  degree  of  force  used  in  ejecting  him.  Clarke  v. 
Great  Northern  Ry.  Co.  (Wash.),  p.  860,  vol.  39  (16  R  R  .R). 

Evidence. 

Ejection,  evidence  that  plaintiff  appeared  to  be  a  tramp,  and 
that  tramps  were  accustomed  to  jumping  off  moving  trains,  was 
properly  excluded.  Johnson  v.  Chicago,  etc.,  Ry.  Co.  (Iowa), 
p.  629,  vol.  34  (11  R  R  R). 

Evidence  as  to  time  within  which  another  train  could  be  stopped. 
Vanarsdell  v.  Louisville  &  N.  R.  Co.  (Ky.),  p.  61,  vol.  24  (1 
R  R  R). 

In  action  for  shooting  of  ejected  trespasser  by  carrier's  employee 
it  was  proper  to  permit  such  employee  to  testify  that  he  held 
a  commission  as  policeman  from  state,  and  to  produce  and 
read  it.  Deck  v,  Baltimore  &  O.  R.  Co.  (Md.),  p.  340,  vol.  38 
(15  R  R  R). 

Not  error  to  permit  witness  to  state  whether,  if  it  had  been 
daylight,  he  could  have  seen  a  certain  city  from  the  place 
where  he  was  ejected  from  train.  Deck  v,  Baltimore  &  O.  R. 
Co.   (Md.),  p.  340,  vol.  38  (15  R  R  R). 

Not  error  to  refuse  to  permit  defendant  to  impeach  plaintiff's 
witness  by  asking  witness  what  there  was  in  his  record  or 
standing  that  led  defendant  to  arrest  him  at  time  of  shooting. 
Deck  V.  Baltimore  &  O.  R.  Co.  (Md.),  p.  340,  vol.  38  (15 
R  R  R). 

Of  plaintiff's  purpose  in  boarding  train  was  inadmissible,  in  ac- 
tion for  his  ejection  from  moving  train.  Johnson  v.  C^hicago, 
etc.,  Ry.  Co.  (Iowa),  p.  629,  vol.  34  (11  R  R  R). 

Opinion  evidence  as  to  time  within  which  train  could  be  stopped. 
Vanarsdell  v,  Louisville  &  N.  R.  Co.  (Ky.),  p.  61,  vol.  24  (1 
R  R  R). 

Recklessness  and  wantonness  to  trespassers  on  cars,  when  to  be 
inferred  from  language  used  by  trainmen.  Bjornquist  v.  Bos- 
ton &  A.  R.  Co.  (Mass.),  p.  786,  vol.  36  (13  R  R  R). 

Refusal  to  allow  defendants  to  ask  witness  how  often  he  got 
messages  that  gentleman  had  drawn  pistols  on  and  threatened 
trainmen  was  proper.  Baltimore  &  C).  R.  Co.  v.  Deck  (Md.), 
p.  640,  vol.  41  (18  R  R  R). 

Testimony  that  after  he  was  shot,  and  while  he  was  lying  on  the 
ground,  defendant's  employee,  in  the  presence  of  plaintiff  and 
another,  said,  "Yes,  if  I  hadn't  shot — (him)  I  would  have 
kicked  his  ribs  in,"  is  evidence  against  defendant  that  the  em- 
ployee shot  plaintiff.  Baltimore  &  O.  R.  Co.  v.  Deck  (Md.),  p. 
640,  vol.  41  (18  R  R  R). 

Trainmen's  testimony  as  to  when  they  first  saw  trespasser  on 
track  not  conclusive.  Gregory  v,  Wabash  R.  Co.  (Iowa),  p. 
457,  vol.  38  (15  R  R  R). 
In  action  against  railroad  police  officer  for  shooting  plaintiff,  after 
ejecting  him  from  train,  where  recovery  was  sought  for  reck- 
less conduct,  requested  instruction  that  defendant  must  have 
shot  plaintiff  "intentionally"  was  erroneous.  Deck  v.  Balti- 
more &  O.  R.  Co.  (Md.),  p.  340,  vol.  38  (15  R  R  R). 
In  action  for  injury  to  boy,  alleged  to  have  been  trespassing  on 

street  car,  owing  to  repugnancy,  it  was  proper  to  require  plaintiff 

to  elect  on  which  count  of  declaration  he  would  proceed.     Drol- 

shagen  v.  Union  Depot  R.  Co.  (Mo.),  p.  223,  vol.  41  (18  R  R  R). 
Last  clear  chance,  to  render  doctrine  applicable,  where  trespasser 

was  killed  on  track,  it  must  appear  that  he  was  in  an  apparently 
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helpless  condition,  and  that  the  engineer,  by  reasonable  lookout, 
could  have  discovered  him  in  time.  CleRg  v.  Southern  Ry.  Co. 
(N.  Car.),  p.  737,  vol.  34  (11  R  R  R). 

Liability  for  death  of  trespasser  on  train  depended  upon  existence 
of  wanton   or   reckless   conduct   of   trainmen.     Myers   v.   Boston 
&  Maine  R.  R.  (N.  H.),  p.  737,  vol.  31  (8  R  R  R). 
.Liability  for  engineer's  assault  upon  trespasser  on  train.     Polatty 
V.  Charleston  &  W.  C.  Ry.  (S.  Car.),  p.  16,  vol.  33  (10  R  R  R). 

Liability  for  injury  to  one  who  had  been  a  trespasser.  Monahan  v. 
Chicago,  M.  &  St.  Ry.  Co.  (Minn.),  p.  761,  vol.  30  (7  R  R  R). 

Liability  for  injury  to  trespasser  guilty  of  contributory  negligence 
as  affected  by  running  train  at  speed  in  violation  of  ordinance 
and  failure  to  signal.  Brooks  v.  Pittsburgh,  etc.,  Ry.  Co.  (Ind.), 
p.  521,  vol.  24  (1  R  R  R). 

Liability  of  company  for  beating  by  conductor.  Hamilton  v.  Chi- 
cago, M.  &  St.  R.  Ry.  Co.  (Iowa),  p.  823,  vol.  30  (7  R  R  R). 

Liability  of  railroad  company  to  trespasser  on  its  tracks  for  injury 
willfully  or  intentionally  inflicted.  Denver  &  R.  G.  R.  Co.  v. 
Buffehr  (Colo.),  p.  762,  vol.  27  (4  R  R  R). 

Lookouts. 

Care  due  person  walking  on  track  75  yards  from  public  crossin<y. 
Hulsey's  adm'r  v.  Louisville,  H.  &  St.  L.  Ry.  Co.  (Ky.),  p.  557, 

Care  due  trespasser,  child  or  adult,  on  railroad  premises.  El- 
lington V.  Great  Northern  Ry.  Co.  (Minn.),  p.  174,  vol.  42  (19 
R  R  R). 

Duty  to  look  out  for  trespassers  at  point  where  ordinance  makes 
it  an  offense  to  cross  track.  Martin  v.  Chicago  &  N.  W.  Ry. 
Co.  (Ill),  p.  718,  vol.  24  (1  R  R  R). 

Duty  to  look  out  for  trespassers  on  track.  Carrier  v.  Missouri 
Pac.  Ry.  Co.  (Mo.),  p.  585,  vol.  30  (7  R  R  R). 

Duty  to  trespassers  on  track.  Vanarsdell  v.  Louisville  &  N.  R. 
Co.  (Ky.),  p.  61,  vol.  24  (1  R  R  R). 

General  rule  that  railroad  is  under  no  legal  obligation  to  keep  a 
lookout  for  trespassers  upon  its  premises,  adults  or  children, 
and  owes  them  no  duty  except  that  of  avoiding  to  injure  them 
after  discovering  their  presence,  applied.  Ellington  v.  Great 
Northern  Ry.  Co.  (Minn.),  p.  174,  vol.  42  (19  R  R  R). 

Lookout  duty  not  owed  by  trainmen  to  trespassers  on  right  of 
way.  Louisville,  etc.,  R.  Co.  v.  Hathaway's  ex'x  (Ky.),  p.  749, 
vol.  41  (18  R  R  R). 

Lookout  duty  not  owed  to  trespasser  on  railroad  track.  Yates 
V.  Illinois  Central  R.  Co.  (Ky.),  p.  272,  vol.  43  (20  R  R  R). 

Negligence  in  failing  to  see  child  on  track,  insufficiency  of  evi- 
dence. Goodman's  Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.),  p. 
693.  vol.  33   (10  R  R  R). 

Railroad  not  required  to  take  an  unusual  precaution,  such  as 
placing  on  the  forward  flat  car  pushed  by  a  locomotive  a  light 
similar  to  the  headlight  placed  in  front  of  locomotives,  to  en- 
able brakeman  on  the  flat  cars  to  discern  objects  on  the  track 
in  time  to  avert  injury,  for  the  protection  of  a  trespasser  upon 
its  tracks.  Gilliam  v.  Texas  &  P.  Ry.  Co.  (La.),  p.  786,  vol.  40 
(17  R  R  R). 

Railroad  under  no  obligation  to  keep  lookout  for  persons  tres- 
passing upon  its  premises,  whether  adults  or  children.     Elling- 
ton V.   Great   Northern   Ry.   Co.    (Minn.),   p.   174,   vol.   42    (19 
R  R  R). 
No  actionable  negligence  in  defendant's  employees  was  shown,  al- 
though they  had  seen  deceased  go  under  car  to  escape  the  rain. 

Kendall  v.  Louisville  &  N.  R.  Co.   (Ky.),  p.  771,  vol.  34  (11   R 

R  R). 
No  error  to  refuse  to  limit  inquiry  as  to  the  engine  which  injured 

plaintiff  to  an  engine  of  a  certain  number.  Chicago  Great  West- 
ern Ry.  Co.  V,  Troup  (Kan.),  p.  6,  vol.  41  (18  R  R  R). 
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Not  liable   for   injury  to   child   trespassinjj^  on   depot   grounds,  in 

absence  of  gross,  willful,  or  wanton  negligence.     Nashville,  C.  & 

St.  L.  Ry.  Co.  V.  Priest  (Ga.),  p.  463,  vol.  31  (8  R  R  R). 
Ordinance  limiting  speed  inapplicable  in  favor  of  trespasser  struck 

by  train  within  city  limits.     Clemans  v.  Chicago,  R.  I.  &  P.  Ry. 

Co.  (lowa^    p.  413,  vol.  39  (16  R  "R  R). 
Pedestrian  on  street  does  not  become  a  tresoasser  merely  because 

the  city  has  granted  to  a  railroad  the  privilege  of  laying  a  track 

thereon  for  its  convenience.    Keller  v.  Philadelphia  &  R.  Ry.  Co. 

(Pa.),  p.  599,  vol.  43  (20  R  R  R). 

Presumptions. 

Assumption   that    person   on    track   will    avoid    car.      Wright  v. 

Southern  Ry.  Co.  (N.  Car.),  p.  677,  vol.  30  (7  R  R  R). 
Presumption    of    negligence   created   by   statute   not   sufficiently 

overcome  to  warrant  nonsuit,  in  action   for  killing  trespasser 

on  track.     Kendrick  v.   Seaboard  Air  Line  Ry.    (Ga.),  p.   175,. 

vol.  38  (15  R  R  R). 
Presumption    that    pedestrian    will    avoid    danger    from    train. 

Humphreys  v.  Valley  R.  Co.  (Va.),  p.  649,  vol.  28  (5  R  R  R). 
Presumption  that  trespasser  on  engine  will  alight  §it  safe  place. 

Myers  v.   Boston  &  Maine  R.  R.   (N.   H.),  p.  737,  vol.  31    (8 

R  R  R). 
Right  of  trainmen  to  assume  that  person  walking  beside  track 

would  keep  out  of  danger.    Louisville  &  N.  R.  Co.  v.  Redmon's 

adm'x  (Ky.),  p.  737,  vol.  41  (18  R  R  R). 
Question   for  jury  whether   minor  was   injured   by   collision  with 
car  or  bv  a  fall  therefrom  while  stealing  a  ride.     Monahan  v, 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  p.  761,  vol.  30  (7  R  R  R). 
Railroad  owning  property  abutting  on  street  is  not  required  to  so 
fence   it  as  to  provide  against  the   contingency  of  a   crowd  c 
trespassers   coming   on   the   inclosed   property   and   pushing   the 
fence  over  on  a  person  walking  on  the  street,  though  some  of 
the  trespassers  were  servants  of  the  railroad.     Grogan  v.  Penn- 
sylvania R.  Co.  (Pa.),  p.  842,  vol.  42  (19  R  R  R). 
Scope  of   employment  of  engineer   assaulting  trespasser   on   train 
was  a  question  for  the  jury.     Polatty  v.  Charleston  &  W.  C.  Ry. 
(a  Car.),  p.  16,  vol.  33  (10  R  R  R). 
Scope  of  employment  to  keep  trespassers  away  from  cars.     Bjom- 
quist  V,  Boston  &  A.  R.  Co.  (Mass.),  p.  786,  vol.  36  (13  R  R  R). 

Signals. 

Crossing  signals,  failure  to  give  was  not  negligence  with  respect 
to  a  trespasser  killed  by  train  on  right  of  way.     Louisville  & 
N.  R.  Co.  V.  Redmon's  adm'x  (Ky.).  p.  737,  vol.  41  (18  R  R  R). 
Trespasser  walking  on  end  of  cross-ties  could  not  complain  that 
trainman  was  guilty  of  negligence  in  failing  to  give  signals  of 
approach.    Mizzell  v.  Southern  Ry.  Co.  (Ala.),  p.  514,  vol.  24  (1 
R  R  R). 
Speed,  no  rate  of  in  the  country  is  negligent  with  respect  to  tres- 
passers.   Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  p.  293,  vol.  35 
(12  R  R  R). 
Speed  of  train  in  violation  of  ordinance  was  not  negligence  with 
respect  to  trespasser  on  track.     Louisville  &  N.  R.  C^o.  v.  Red- 
mon's  adm'x  (Ky.),  p.  737,  vol.  41   (18  R  R  R). 
Speed  of  train,  no  rate  negligent  with  respect  to  trespassers  upon 
tracks.     Hortenstine  v.  Virginia-Carolina  Ry.   Co.    (Va.),   p.  616, 
vol.  35  (12  R  R  R). 
Station    agent's    failure   to   notify    trainmen   that    intoxicated    tres- 
passer was  on  track  rendered  the  railroad  liable  for  his  death. 
Glenn's  adm'r  v.  Louisville   &  N.  R.   Co.    (Ky.),  p.   143,  vol.   42- 
(19  R  R  R). 
Stealing  rides,  sufficiency  of  evidence  of  violation  of  penal  statute- 
of  Georgia.    Pressley  v.  State  (Ga.),  p.  677,  vol.  32  (9  R  R  R). 


GENERAL  INDEX  817 

TRESPASSERS— Continued. 

Sufficiency  of  allegation  to  show  jfross  and  wanton  negligence. 
Seaboard  Air  Line  Ry.  v.  Shigg  (Ga.),  p.  37,  vol.  30  (7  R  R  R). 

Sufficiency  of  complaint  in  action  for  death  of  boy  trespasser 
caused  by  alleged  defect  in  track.  Elkins  v.  South  Carolina  & 
G.  R.  Co.  (S.  Car.),  p.  598,  vol.  29  (6  R  R  R). 

Sufficiency  of  evidence  in  action  for  killing  trespasser  on  track. 
Haltiwanger  v.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  p.  883,  vol.  26 
(3  R  R  R). 

Sufficiency  of  evidence  of  wanton  and  willful  misconduct,  in  action 
for  death  of  trespasser  on  train  resulting  from  collision.  Illinois 
Cent.  R.  Co.  v.  Leiner  (111.),  p.  740,  vol.  31  (8  R  R  R). 

Trainmen  were  not  negligent  in  failing  to  use  the  emergency  brake 
to  stop  train  in  order  to  save  a  trespasser.  Graham  v,  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  p.  811,  vol.  43  (20  R  R  R). 

Whether  one  who  was  employed  as  a  special  officer  by  railroad 
company,  and  had  a  commission  as  police  officer  from  state,  was 
acting  within  scope  of  his  employment  with  railroad  when  he 
shot  person  who  was  stealing  a  ride  on  company's  freight  train, 
was  question  for  jury.  Baltimore  &  O.  R.  Co.  v.  Deck  (Md.),  p. 
640,  vol.  41  (18  R  R  R). 

Who  Arc. 

Admissibility  of  evidence  that  passengers  were  allowed  to  ride 
on  freight  train,  in  action  for  injury  to  trespasser.  Feeback  v. 
Missouri  Pac.  Ry.  Co.  (Mo.),  p.  713,  vol.  24  (1  R  R  R). 

Alleged  passenger  on  freight  train  presumptively  a  trespasser. 
Purple  V.  Union  Pac.  R.  Co.  (C.  C.  A.),  p.  711,  vol.  26  (3 
R  R  R). 

Borrower  of  hand  car  from  railroad  employee,  for  use  on  the 
road.  Louisville  &  N.  R.  Co.  v.  Wade  (Fla.),  p.  22,  vol.  35  (12 
R  R  R). 

Child,  though  non  sui  juris,  was  a  trespasser  when  riding  on 
platform  of  a  street  car  not  in  use.  Monehan  v.  South  Cov- 
ington &  C.  St.  Ry.  Co.  (Ky.),  p.  671,  vol.  35  (12  R  R  R). 

Continued  use  of  railroad  track  as  footway  does  not  make  the 
users  licensees,  where  repeated  protests  and  warnings  by 
company  were  given.  Denver  &  R.  G.  R.  Co.  v.  Buffehr 
(Colo.),  p.  762,  vol.  27  (4  R  R  R). 

Deceased  was,  as  matter  of  law,  a  trespasser  on  defendant's 
tracks,  and  not  a  licensee.  Hamlin  v.  Columbia  &  P.  S.  R. 
Co.  (Wash.),  p.  1,  vol.  40  (17  R  R  R).     .     • 

Effect  of  knowledge  of  facts  suggesting  inquiry  as  to  whether 
passengers  may  ride  on  freight  train.  Purple  v.  Union  Pac. 
•      R.  Co.  (C.  C.  A..),  p.  711,  vol.  26  (3  R  R  R). 

Engine  hostler  injured  while  exchanging  duties  with  yard  watch- 
man, degree  of  care  due  from  master,  erroneous  instruction. 
Baltimore  &  O.  R.  Co.  v.  Doty  (C.  C.  A.),  p.  753.  vol.  40  (17 
R  R  R). 

Evidence  showed  that  deceased  was  a  trespasser  on  railroad's 
premises.  Ellington  v.  Great  Northern  Ry.  Co.  (Minn.),  p. 
174,  vol.  42  (19  R  R  R). 

Evidence  warranted  charge  that,  if  the  jury  found  that  plaintiff, 
who  had  been  in  defendant's  employ,  and  was  injured  by  a 
train  while  waiting  in  its  railroad  yard,  after  he  had  ter- 
minated his  employment,  was  a  trespasser,  defendant  owed  him 
no  duty  other  than  not  to  willfully  or  recklessly  injure  him. 
Hern  v.  Southern  Pac.  Co.  (Utah),  p.  179,  vol.  40  (17  R  R  R). 

Evidence  was  sufficient  to  show  that  deceased  was  a  trespasser 
on  track  laid  on  company's  land,  which  had  once  been  platted 
as  a  street.  Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'x  (Ky.), 
p.  342,  vol.  34  (11  R  R  R). 

Fact  that  person  was  walking  diagonally  over  a  street  crossing 
did  not  make  him  a  trespasser.  Louisville  &  N.  R.  Co.  v. 
Price's  Adm'r  (Ky.).  p.*  679,  vol.  33  (10  R  R  R). 
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Insufficiency  of  evidence  to  show  that  laborer  in  street  injured 
by  street  car  was  a  trespasser.  Daum  v.  North  Jersey  St.  Ry. 
Co.  (N.  J.),  p.  814,  vol.  30  (7  R  R  R). 

Liability  for  injury  to  boy  voluntarily  assisting  trainmen  before 
he  alighted  from  moving  train  at  their  direction.  Harris  v. 
Southern  Ry.  Co.  (Ky.),  p.  753,  vol.  31  (8  R  R  R). 

Liability  for  iojury  to  person  on  freight  train  with  consent  of 
conductor.  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Cox  (Ohio),  p. 
939.  vol.  26  (3  R  R  R). 

Liability  for  injury  to  person  ridinir  on  hand  car  by  invitation  of 
section  foreman,  caused  by  negligence  in  running  around  curve 
without  signal.  Rathbone  v.  Oregon  R.  Co.  (Ore.),  p.  511,  vol. 
24  (1  R  R  R). 

No  presumption  that  prosecution  of  work  by  corporation  in 
street  is  unauthorized,  and  that  its  employees  are  trespassers. 
Daum  V.  North  Jersey  St.  Ry.  Co.  (N.  J.),  p.  814,  vol,  30  (7 
R  R  R). 

Not  error  to  i:harge  that,  if  plaintiff,  who  had  been  in  defend- 
ant's employ,  did  not  leave  defendant's  premises  within  a 
reasonable  time  after  obtaining  his  time  check,  and  was  a 
mere  loiterer  about  the  station,  then  he  was  a  trespasser.  Hern 
V.  Southern  Pac.  Co.  (Utah),  p.  179,  vol.  40  (17  R  R  R). 

One  crossing  street  railway  at  a  crossing  not  a  trespasser.  Riska 
V.  Union  Depot  R.  Co.  (Mo.),  p.  294,  vol.  34  (11  R  R  R). 

One  entering  train  with  understanding  with  conductor  not  to 
pay  fare  a  trespasser.  Purple  v.  Union  Pac.  R.  Co.  (C.  C.  A.), 
p.  711,  vol.  26  (3  R  R  R). 

One  riding  on  train  prohibited  from  carrying  passengers  a  tres- 
passer. Purple  V,  Union  Pac.  R.  Co.  (C  C.  A.),  p.  711,  vol.  26 
(3  R  R  R). 

One,  who  has  paid  his  fare,  riding  on  freight  train  with  consent 
of  conductor  is  a  passenger.  Crawleigh  v.  Galveston,  H.  & 
S.  A,  Ry.  Co.  (Tex.),  p.  630,  vol.  25  (2  R  R  R). 

Parent  who  is  wrongfully  on  track  is  not  a  trespasser  in  subse- 
quent efforts  to  save  his  child  from  injury  by  train.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Gray  (Tex.),  p.  828,  vol.  25  (2 
R  R  R). 

Person  accompanying  shipment  of  cattle,  was  not  a  trespasser 
while  on  track  when  returning  to  his  caboose,  after  examining 
his  cars  on  siding.  Elgin,  J.  &  E.  Ry.  Co.  v.  Thomas  (111.), 
p.  356,  vol.  40  (17  R  R  R). 

Person  assisting  passenger  to  board  train  not  a  trespasser.  Mor- 
row V.  Atlanta  &  C.  Air  Line  Ry.  .Co.  (N.  Car.),  p.  290:  vol. 
33  (10  R  R  R). 

Person  going  on  railroad  track,  though  in  accordance  with  cus- 
tom of  the  inhabitants  of  the  locality,  without  objection  from 
company,  a  trespasser.  Louisville  &  N.  R.  Co.  v.  Mitchell 
(Ala.),  p.  425,  vol.  27  (4  R  R  R). 

Person  riding  on  hand  car  by  invitation  of  section  foreman. 
Rathbone  v.  Oregon  R.  Co.  (Ore.),  p.  511,  vol.  24  (1  R  R  R). 

Person  riding  on  train  at  invitation  of  trainman  a  trespasser. 
Burns  v.  Southern  Ry.  Co.  (S.  Car.),  p.  287,  vol.  27  (4  R  R  R). 

Person  walking  along  railroad  tracks  maintained  in  public  street 
was  not  a  trespasser.  Illinois  Terminal  R.  (To.  v.  Mitchell 
(111.),  p.  835.  vol.  39  (16  R  R  R). 

Person,  who  had  been  in  defendant's  employ,  loitering  in  rail- 
road yard  after  termination  of  his  employment  was  a  tres- 
passer, and  not  a  licensee.  Hern  v.  Southern  Pac.  Co.  (Utah), 
p.  179,  vol.  40  (17  R  R  R). 

Person  wrongfully  on  freight  train,  because  misinformed  by  em- 
ployee, was  a  trespasser,  but  not  a  willful  trespasser.  Alabama 
&  V.  R.  Co.  V.  Livingston  (Miss.),  p.  464.  vol.  36  (13  R  R  R). 

Plaintiff  was  a  trespasser  on  railroad  trestle.  Dotta  v.  Northern 
Pac.  Ry.  Co.  (Wash.),  p.  146,  vol.  38  (15  R  R  R). 
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Section  foreman  was  not  a  trespasser  in  passing  over  side  track 
on  which  he  was  struck  on  returning  from  answering  call  of 
nature.  Houston  &  T.  C.  R.  Co.  v.  Turner  (Tex.),  p.  630,  vol. 
41  (18  R  R  R). 

Shipper  was  not  a  trespasser  in  going  about  cars  at  night  to  see 
to  the  loading  of  his  horses,  nor  was  it  negligence  per  se  to 
do  so.  Southern  Ry.  Co.  in  Kentucky  v.  Goddard  (Ky.),  p. 
116.  vol.  4?  (19  R  R  R). 

Sufficiency  of  evidence  of  payment  of  fare.  Crawleigh  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  (Tex.),  p.  630,  vol.  25  (2  R  R  R). 

Sufficiency  of  evidence  of  payment  of  fare  to  show  that  deceased 
was  a  passenger.  Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Tex.),  p.  630,  vol.  25   (2  R  R  R). 

Tracks  adjacent  to  station  not  public  places.  James  v.  Illinois 
Cent.  R.  Co.  (111.),  p.  232,  vol.  27  (4  R  R  R). 

Trespasser  or  licensee  on  track,  question  for  jury.  Curtis  v. 
Oregon  R.  &  Nav.  Co.  (Wash.),  p.  377,  vol.  40  (17  R  R  R). 

Wantonness^  insufficiency  of  evidence  of  where  trespasser  on 
trestle  was  injured.  Dotta  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
p.  146,  vol.  38  (15  R  R  R). 

Wanton  recklessness  of  engineer  with  respect*  to  trespasser  on 
track,  sufficiency  of  finding.  Curtis  v.  Oregon  R.  &  Nav.  Co. 
(Wash.),  p.  377,  vol.  40  (17  R  R  R). 

Where  railroad  had  not  authorized  the  use  of  its  track  as  ^ 
highway  between  park  and  depot  a  person  so  using  the  track 
was  a  trespasser.  Bartlett  v.  Wabash  R.  Co.  (111.),  p.  757, 
vol.  41  (18  R  R  R). 

Whether  person  intending  to  become  a  passenger  was  a  tres- 
passer while  crossing  a  trestle  by  invitation  of  conductor,  in 
order  to  reach  train,  was  a  question  for  the  jury.  Chicago 
Terminal  Transfer  Co.  v.  Kotoski  (111.),  p.  530,  vol.  28  (5 
R  R  R). 
Willful  or  wanton   injury  to  trespasser  on  track,  insufficiency   of 

evidence.     Bartlett  v.  Wabash  R.  Co.   (111.),  p.  757,  vol.  41   (18 

R  R  R). 

TRIAL. 

See  DAMAGES;  DEATH  BY  WRONGFUL  ACT;  PER- 
SONAL INJURIES;  STOCK,  INJURIES  TO;  WIT- 
NESSES. 

Court's  Remarks. 

In  action  against  street  railway  for  killing  of  a  hog,  it  was 
error,  after  submitting  the  case  to  the  jury,  to  instruct  them 
that  the  amount  was  small,  and  that  it  cost  the  county  more 
to  try  the  case  than  was  involved  to  either  of  the  litigants, 
and  that  it  was  the  desire  of  the  court  that  the  jury  decide  the 
case  if  they  could  do  so  without  giving  up  their  honest  con- 
victions. Little  Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  p. 
631,  vol.  43  (20  R  R  R). 

In  action  for  personal  injuries,  use  of  the  phrase  "in  a  case 
like  this''  in  one  of  the  instructions  was  objectionable,  as 
misleading  the  jury  to  suppose  that  reference  was  being  made 
to  the  case  at  bar,  rather  than  to  the  class  of  cases  to  which 
plaintiff's  belonged.  Fitts  v.  Southern  Pac.  Co.  (Cal.),  p.  857, 
vol.  43  (20  R  R  R). 

Not  being  warranted  by  evidence,  it  was  error  for  cqurt  to 
charge  that  injured  motorman  was  the  only  motorman  without 
other  training  or  experience  than  what  was  merely  sufficient 
to  start  and  stop  car,  and  possessed  no  mechanical  training, 
but  was  an  inexperienced  young  man  from  the  country.  Mayer 
V.  Detroit,  Y.  A.  A.  &  J.  Ry.  Co.  (Mich.),  p.  267,  vol.  42  (19 
R  R  R). 
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Remarks  of  court  in  rejfard  to  medical  works,  harmless  error. 
Foss  V.  Portsmouth.  D.  &  Y.  Ry.  Co.  (N.  Car.),  P-  364,  vol. 
41  (18  R  R  R). 

In  action  a^^ainst  railroad  company,  it  is  not  a  charge  on  facts  to 
say  "I  feel  competent  that  you  will  not  be  influenced  by  the 
fact  that  the  railroad  is  a  rich  corporation."  Davis  v.  Atlanta 
&  C.  A.  L.  Ry.  Co.  (S.  Car.),  p.  317,  vol.  26  (3  R  R  R). 

In  action  against  street  railway  for  injuries  to  a  traveler  in  a 
collision  with  a  car,  court  should  have  discharged  jury  and  con- 
tinued case,  on  ground  of  surprise,  to  give  opportunity  to  rebut 
plaintiff's  evidence  as  to  statements  of  the  motorman  as  to 
why  he  had  not  sounded  the  gong  and  stopped  the  car,  the 
motorman  having  left  the  state.  Lexington  St.  Ry.  v.  Strader 
(Ky.),  p.  273,  vol.  43  (20  R  R  R). 

In  proceedings  by  railroad  company  to  condemn  land  for  right  of 
way,  it  was  error  for  the  counsel,  witnesses,  and  jurors  to  mingle 
freely  together,  driviivg  together,  and  for  meals,  cigars,  and 
drinks  to  be  furnished  by  petitioner's  representatives.  Detroit 
&  T.  S.  L.  R.  Co.  V.  Campbell  (Mich.),  p. '482,  vol.  42  (19  R  R  R). 

In  proceedings  to  condemn  land  for  right  of  way,  error  consist- 
ing in  treating  jury,  etc.,  was  seasonably  taken  advantage  of  by 
objection  to*  confirmation.  Detroit  &  T.  S.  L.  R.  Co.  v,  Camp- 
bell (Mich.),  p.  482,  vol.  42  (19  R  R  R). 

Jurors. 

Affidavits  of  jurors  that,  pending  their  deliberation,  foreman 
stated  that  he  was  familiar  with  defendant's  depot,  and  that  it 
was  uniformly  not  heated,  which  was  a  material  issue,  not 
admissible  to  impeach  verdict  for  plaintiff.  St.  Louis  S.  W. 
Ry.  Co.  of  Texas  v,  Ricketts  (Tex.),  p.  467,  vol.  28  (5  R  R  R). 
Bias  of  juror,  in  action  for  personal  injuries.     Hern  v.  Southern 

Pac.  Co.  (Utah),  p.  179,  vol.  40  (17  R  R  R). 
Evidence  as  to  misconduct  of  jury.    West  Chicago  St.  R.  Co.  v. 

Tuerk  (111.),  p.  1,  vol.  24  (1  R  R  R). 
That  juror,  in  action  against  railroad  for  injuries  to  one   who 
had  been  in  its  employ,  was  married  to  half  sister  of  one  of 
defendant's    secret    service    employees,    which    fact,    if    known, 
would  have  induced  the   exercise   of  a  peremptory  challenge, 
was   immaterial.     Hern  v.   Southern  Pac.   Co.    (Utah),  p.   179, 
vol.  40  (17  R  R  R). 
Not  error,  under  Mont.  Code  Civ.  Proc,  §  1083,  to  refuse  to  allow 
jury  to  take  to  jury  room  a  map  of  the  place  where  plaintiffs 
stock  were  killed,  which  was  admitted  in  evidence,  but  was  only 
used  by  witnesses  to  explain  their  testimony.     Carmen  v.  Mon- 
tana Cent.  Ry.  Co.  (Mont.),  p.  795,  vol.  40  (17  R  R  R). 

Remarks  of  Counsel. 

Argument  of  counsel  not  warranted  by  evidence,  in  action  for 
injury  to  passenger,  was  prejudicial  error.  Kansas  City  South- 
ern Ry.  Co.  V,  McGinty  (Ark.),  p.  71,  vol.  40  (17  R  R  R). 

Brakeman  struck  by  low  bridge,  proper  for  plaintiff's  counsel  to 
argue  from  the  fact  that  he  was  killed  the  first  time  he  went 
over  the  route,  in  connection  with  other  evidence,  that  jury 
could  infer  that  he  did  not  know  of  the  danger.  Miller  xk 
Boston  &  Maine  R.  R.  (N.  H.),  p.  564,  vol.  40  (17  R  R  R). 

Certain  statements  to  the  jury  made  by  plaintiffs  counsel,  tend- 
ing tp  create  prejudice  against  defendant,  were  outside  the 
record  and  improper,  and  it  was  error  for  the  trial  court  to 
merely  tell  the  counsel  that  they  were  improper,  and  not  to 
admonish  the  jury  to  disregard  them.  Louisville  &  N.  R.  Co. 
V.  Smith  (Ky.),  p.  148,  vol.  41  (18  R  R  R). 

Counsel  for  plaintiff  could  legitimately  comment  upon  the  time 
when  amendment,  setting  up  insanity  of  alleged  negligent 
engineer  as  a  defense,  was  made.  Central  of  Georgia  Ry.  Co. 
V.  Hall  (Ga.),  p.  741,  vol.  42  (19  R  R  R). 
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Counsel  has  no  right  to  advise  jury  of  his  intention  not  to  ask 
for  instructions.  Indiana,  I.  &  I.  R.  Co.  v.  Otstot  (111.),  p. 
149,  vol.  37  (14  R  R  R). 

Harmless  error  for  counsel  to  reply  to  court,  in  presence  of 
jury,  by  saying  we  have  no  instructions  to  ask.  Indiana,  I.  & 
I.  R.  Co.  V.  Otstot  (111.),  p.  149,  vol.  37  (14  R  R  R). 

Harmless  error  in  statements  as  to  proper  amount  of  damages. 
Chicago  &  A.  R.  Co.  v.  Vipond  (111.),  p.  295,  vol.  37  (14 
R  R  R). 

Immaterial,  on  question  of  error  of  court  in  ruling  that  counsel 
may  argue  on  basis  of  right  of  jury  to  allow  exemplary  dam- 
ages, that  counsel  honestly  believed  that  the  case  was  one 
in  which  such  damages  might  be  allowed.  Chicago  Union 
Traction  Co.  v.  Lauth  (111.),  p.  606,  vol.  40  (17  R  R  R). 

In  action  for  injury  to  an  alighting  passenger,  remarks  of  coun- 
sel for  plaintiff  to  the  effect  that  defendant's  servants  would 
have  handled  a  car  load  of  steers  with  more  care  than  they 
did  plaintiff,  was  not  ground  for  reversal.  West  v.  St.  Louis 
Southwestern  Ry.  Co.  (Mo.),  p.  855,  vol.  38  (15  R  R  R). 

In  action  to  recover  for  loss  of  passenger's  baggage,  statement 
of  plaintiff's  attorney  in  argument  that,  no  witness  had  been 
called  to  show  that  the  goods  contained  in  the  baggage  were 
not  worth  what  plaintiff  claimed  them  to  be,  etc.,  was  not 
cause  for  reversal.  Dahrooge  v,  Pere  Marquette  R.  Co. 
(Mich.),  p.  637,  vol.  43  (20  R  R  R). 

In  negligence  action,  as  to  consequences  of  refusal  of  railroad 
employee  to  sign  statement  prepared  by  company,  whether 
erroneous.  Illinois  Cent.  R.  Co.  v.  Jolly  (Ky.),  p.  375,  vol.  38 
(15  R  R  R). 

Reading  in  evidence  of  a  rule  of  defendant  railroad  relative  to 
the  meeting  of  freight  and  passenger  trains,  which  was  in- 
applicable to  the  case,  was  prejudicial  where  plaintiff's  attorney 
in  his  closing  argument  commented  on  the  rule  at  length  and 
on  its  alleged  violation,  and  argued  that  such  violation  was 
negligence  with  respect  to  passenger  struck  by  freight  train. 
Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  p.  531,  vol.  41  (18 
R  R  R). 

Refusal  of  court  to  stop  argument  of  counsel,  as  to  proper 
amount  of  verdict,  was  not  reversible  error.  Mobile,  J.  & 
K.  C.  R.  Co.  V,  Bromberg  (Ala.),  p.  823,  vol.  37  (14  R  R  R). 

Remarks  in  the  closing  argument  for  plaintiff  referring  to  poverty 
of  plaintiff,  wealth  of  defendant,  and  defendant's  partiality  to 
federal  court,  were  improper.  Illinois  Cent.  R.  Co.  v.  Proctor 
(Ky.),  p.  531,  vol.  41  (18  R   R  R). 

Remarks  of  attorney  tending  to  prejudice  jury  against  defendant 
railroad  company  was  not  ground  for  reversal.  Louisville,  H. 
&  St.  L.  Ry.  Co.  V.  Chandler  (Ky.),  p.  365,  vol.  29  (6  R  R  R). 

Remarks  of  counsel  tending  to  discredit  value  of  instructions. 
Chicago  &  A.  R.  Co.  v.  McDonnell  (111.),  p.  211,  vol.  24  (1 
R  R  R). 

Remarks    of    counsel,    that    witnesses    for    adverse    party    were 
"cattle"  did  not  constitute  prejudicial  error.     Leslie  v.  Jackson    * 
&  S.  Traction  Co.  (Mich.),  p.  660,  vol.  32  (9  R  R  R). 

Statement  made  by  plaintiff's  counsel,  in  answer  to  statement 
made  by  defendant's  counsel  in  his  argument,  that  statistics 
furnished  by  the  interstate  commerce  commission  showed  that 
during  the  preceding  year  60,000  persons  were  killed  and 
crippled  on  railroads  of  the  United  States  was  not  reversible 
error.  Illinois  Cent.  R.  Co.  v.  Colly  (Ky.),  p.  251,  vol.  43  (20 
R  R  R). 

Statement  of  counsel  as  to  settlement  of  claim  for  death,  re- 
sulting from  same  accident,  was  rendered  not  prejudicial  by 
instruction.  Greenfield  v.  Detroit  &  M.  Ry.  Co.  (Mich.),  p. 
271,  vol.  31  (8  R  R  R). 
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Where  the  court  has  ruled  that  arjfument  to  the  effect  that 
exemplary  damages  may  be  allowed  is  proper,  the  right  to 
complain  on  appeal  is  not  lost  by  failure  to  object  to  subse- 
quent argument  to  that  effect.  Chicago  Union  Traction  Co. 
V.  Lauth   (111.),  p.  606,  vol.  40  (17  R  R  R). 

Where  there  was  evidence  that  switchman  was  watching  a  ball 
game,  and  the  boy  who  threw  the  switch  testified  it  was  not 
locked,  argument  by  plaintiff's  counsel  based  on  alleged  negli- 
gence of  defendant  was  proper.  Elgin,  A.  &  S.  Traction  Co. 
V.  Wilson  (111.),  p.  37,  vol.  43  (20  R  R  R). 

TRUSTS. 

See  MONOPOLIES. 

TURNTABLES. 

See  CHILDREN. 

ULTRA  VIRES. 

See  RAILROAD  AID;  RAILROADS;  RELIEF  ASSOCIA- 
TIONS;   STREET  RAILWAYS. 

Estoppel    of     railroad    to    claim    that    stipulation    requiring    it    to 

operate  towboats  was  ultra  vires.    Atkins  v.  Shrevcport  &  R.  R. 

V.  Ry.  Co.  (La.),  p.  651,  vol.  24  (l  R  R  R). 
Power   of   railroad    to    stipulate   that   it    would    operate    towboats. 

Atkins  V.  Shreveport  &  R.  R.  V.  Ry.  Co.  (La.),  p.  651,  vol.  24  (1 

R  R  R). 
That   the   act   of   a   railroad    company   in   building  a   certain    spur 

track  was  ultra  vires  did  not  justify  entry  on  track  by  another 

company.    Texarkana  &  Ft.  S.  Ry.  Co.  v.  Texas  &  N.  O.  R.  Co. 

(Tex.),  p.  631,  vol.  27  (4  R  R  R). 

UNION  DEPOTS. 

See  STATIONS  AND  DEPOTS. 

USAGE. 

See  CUSTOM  AND  USAGE. 

VACCINATION. 

See  CONTRIBUTORY  NEGLIGENCE. 

VARIANCE. 

See  BILLS  OF  LADING;  CARRIERS  OF  LIVE  STOCK; 
CARRIERS  OF  PASSENGERS;  CROSSINGS;  EXPRESS 
COMPANIES;  MASTER  AND  SERVANT;  NEGLIGENCE; 
PERSONAL  INJURIES;    STOCK,  INJURIES  TO. 

VENDOR  AND  PURCHASER. 

See  RAILROADS. 

VENUE. 

See  CONNECTING  CARRIERS;  DEATH  BY  WRONGFUL 
ACT;  PERSONAL  INJURIES;  RAILROADS;  STOCK. 
INJURIES  TO. 

Actions  ajfainst  railroads.     Boyd  v.  Blue  Ridge  Ry.  Co.  (S.  Car.), 

p.  754,  vol.  29   (6  R   R   R). 
Though   action  for  injury  to  servant  must  be  brought  in  county 

where   injury  occurred  or  in  county   where   plaintiff  resides,   as 

provided  by  Ala.  Acts  1903,  p.  182,  the  complaint  need  not  allege 

that  the  action  is  so  brought.     Tennessee  Coal   Iron  &  R.  Co. 

V.  Bridges  (Ala.),  p.  688,  vol.  42  (19  R  R  R). 
Under  act  approved  Nov.  12,  1889,  of  Georgia,  providing  for  lease 

of  Western  and  Atlantic   Railroad.     LeCroix  v.  Western   &  A. 

R.  Co.  (Ga.),  p.  448,  vol.  30  (7  R  R  R). 
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VIBRATION. 

See    EMINENT    DOMAIN;     INJURIES    TO    PROPERTY; 
RAILROADS  IN  STREETS. 

VICE  PRINCIPALS. 

*    See    EMPLOYERS'    LIABILITY    ACTS;     FELLOW    SERV- 
ANTS;   MASTER  AND  SERVANT. 

VIEWERS. 

See  EMINENT  DOMAIN. 

VOLUNTEERS. 

See  FELLOW  SERVANTS;  LICENSEES;  MASTER  AND 
SERVANT. 

WAGES. 

Sec  MASTER  AND  SERVANT. 

WAITING  ROOMS. 

See  CARRIERS  OF  PASSENGERS;  STATIONS  AND 
DEPOTS. 

WANTONNESS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CONTRIBUTORY  NEGLIGENCE; 
CROSSINGS;  DAMAGES;  DEATH  BY  WRONGFUL  ACT; 
FRIGHTENING  TEAMS;  MASTER*  AND  SERVANT; 
NEGLIGENCE;   PERSONAL  INJURIES;   TRESPASSERS. 

WAREHOUSEMEN. 

See  CARRIERS;   CARRIERS  OF  GOODS;    RAILROADS. 

Evidence. 

Declarations  of  defendant's  asent,  made  a  few  days  after  fire, 
were  not  admissible.  Lyman  v.  Southern  Ry.  Co.  (N.  Car.), 
p.  271,  vol.  32   (9  R  R   R). 

Res  gestae,  hearsay  evidence  of  witness  who  arrived  after  the 
fire  was  not.  Lyman  v.  Southern  Ry.  Co.  (N.  Car.),  p.  271, 
vol.  32  (9  R  R  R). 

Storage  charges,  evidence  as  to  reasonableness  of  was  compe- 
tent, although  the  railroad  was  entitled  to  charge  higher  rate 
than  was  customary  with  other  warehousemen.  Central  of 
Georgia  Ry.  Co.  v.  Turner  (Ala.),  p.  15,  vol.  40  (17  R  R  R). 

Warehouse  receipts  as  evidence  of  ownership.     Alabama   Great 
Southern  R.  Co.  v.  Clark  (Ala.),  p.  589,  vol.  32  (9  R  R  R). 
Insufficiency   of   evidence   of  negligence   where    loss   of   goods   by 

fire.     Lyman  v.  Southern  Ry.   Co.   (N.  Car.),  p.  271,  vol.  32   (9 

R  R  R). 
Limitation  of  action,  when  statute  began  to  run  in  favor  of  carrier 

against   consignor   who   had   wrongfully   induced   the    former   to 

deliver  goods  held  in  its  warehouse  to  person  not  their  owner. 

Nashville,  C.  &  St.  L.  Ry.  v.  Dale  &  Nessly  Milling  Co.  (Kan.), 

p.  21,  vol.  33  (10  R  R  R). 
Mont.  Civ  Code,  §  393  (25),  providing  that  a  corporation  may  be 

founded  for  the  transaction  of  any  commercial  business,  authorizes 

a  corporation  for  warehousing  goods  for  shipment.     Orient  Ins. 

Co,   of   Hartford,   Conn.,  v.   Northern  Pac.   Ry.   Co.    (Mont.),   p. 

207.  vol.  39  (16  R  R  R). 
No  presumption  of  negligence  from  loss  of  goods  by  fire.    Lyman 

V.  Southern  Ry.  Co.  (N.  Car.),  p.  271,  vol.  32  (9  R  R  R). 
Railroad  not  relieved  from  liability  for  burning  of  goods  in  ware- 
house because  owners  are  stockholders  in  warehouse  company, 

though  by  its  lease  from  railroad  the  latter  waived  all  claim  for 
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damaRes  from  destruction  of  warehouse  by  acts  of  railroad. 
Orient  Ins.  Co.  of  Hartford,  Conn.,  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  p.  207,  vol.  39  (16  R  R  R). 
Where  consignee  has  accepted  delivery  of  freight,  and  sold  and 
removed  some  of  it,  the  fact  that  the  freijj^ht  still  remains  in  th^ 
cars  for  his  convenience  does  not  make  the  carrier  liable  as 
warehouseman.  Vaughn  v.  New  York,  N.  H.  &  H.  R.  Co.  (R. 
I.),  p.  94,  vol.  40  (17  R  R  R). 

WAREHOUSE  RECEIPTS. 

See  WAREHOUSEMEN. 

WAREHPUSES. 

See  LEASES  AND  RUNNING  POWERS. 

Lease  by  Morgan's  Louisiana  &  Texas  railroad  and  steamship 
company  to  New  Orleans  warehouse  company  necessarily  subject 
to  court's  decree.  State  v.  New  Orleans  Warehouse  Co.  (La,)f 
p.  334,  vol.  30  (7  R  R  R). 

Power  to  sell  or  let.  State  v.  New  Orleans  Warehouse  Co.  (La,), 
p.  334,  vol.  30  (7  R  R  R). 

WATER  AND  WATERCOURSES. 

See  APPEALS;  BRIDGES;  CONSTITUTIONAL  LAW; 
EMINENT  DOMAIN;  INJURIES  TO  PROPERTY; 
LEASES  AND  RUNNING  POWERS;  RAILROADS  IN 
STREETS;    RIGHT  OF  WAY. 

Accrual  of  action  for  overflow  caused  by  insufficient  pipe  through 

embankment.     Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v,  Kline  (Ini), 

p.  543,  vol.  25  (2  R  R  R). 
Accrual  of  action  for  overflow  of  land  caused  by  insufficiency   of 

culvert.     Kelly  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  (Ind.).  p. 

947,  vol.  25  (2  R  R  R). 
Commencement   of  adverse    user   as    the   basis   for   a   prescriptive 

right   to   overflow   land.     Kelly  v,    Pittsburgh,    C,    C.   &   St.    L. 

Ry.  Co.  (Ind.),  p.  547,  vol.  25  (2  R  R  R). 
Condition  which  makes  the  use  of  water  power  a  public  use  must 

exist  at  time  of  taking  under  right  of  eminent  domain.     Avery 

V,  Vermont  Electric  Co.  (Vt.),  p.  876,  vol.  30  (7  R  R  R). 

Damages. 

Company,  which,  in  constructing  a  dump,  fails  to  provide  suffi- 
cient drainage,  is  liable  for  injuries  to  property  which  should 
have  been  foreseen,  but  not  for  fright  caused  by  sickness  in 
the  vicinity.  Denison,  B.  &  N.  O.  R:  Co.  v.  Barry  (Tex.),  p. 
201,  vol.  37  (14  R  R  R). 

Damages  for  obstructing  watercourse  through  negligence  in 
constructing  railroad  embankment.  Lampley  v,  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  p.  389,  vol.  26  (3  R  R  R). 

Duty  to  minimize  damages.  Armistead  v.  Shreveport  &  R.  R. 
Val.  Ry.  Co.  (La.),  p.  868,  vol.  26  (3  R  R  R). 

Enhancing  damages  by  carrier  where  navigable  stream  was 
obstructed  by  railroad  bridge.  Armistead  v.  Shreveport  & 
R.  R.  Val.  Ry.  Co.  (La.),  p.  868,  vol.  26  (3  R  R  R). 

For  injuries  to  crops  caused  by  water  collected  during  con- 
struction of  road.  Yazoo,  etc.,  R.  Co.  v.  Darden  (Miss.),  p. 
488,  vol.  30  (7  R  R  R). 

In  action  for  injury  to  land  from  overflow  resulting  from  con- 
struction of  trestle,  it  was  error  to  admit  evidence  as  to  the 
value  of  the  land  before  the  construction  of  the  trestle,  though 
other  witnesses  had  testified  that  the  value  of  the  land  was 
the  same  just  before  the  flood  as  it  was  just  before  the  con- 
struction of  the  trestle.  San  Antonio  &  A.  P.  Ry.  Co.  v, 
Kiersey  (Tex.),  p.  10,  vol.  39  (16  R  R  R). 
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Liability  for  obstruction  of  navigable  stream  by  railroad  bridge 
as  affected  by  act  of  carrier  in  abandoning  freight.  Armistead 
V.  Shreveport  &  R.  R.  Val.  Ry.  Co.  (La.),  p.  868,  vol.  26  (3 
R  R  R). 

Loss  of  profits  by  carrier  through  obstruction  of  navigable 
stream.  Armistead  v.  Shreveport  &  R.  R.  Val.  Ry.  Co.  (La.), 
p.  868,  vol.  26  (3  R  R  R). 

Measure  of  damages  for  injury  to  land  resulting  from  construc- 
tion of  trestle  over  bayou.  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Kiersey  (Tex.),  p.  10,  vol.  39  (16  R  R  R). 

Measure  of  damage  to  carrier  from  obstruction  of  navigable 
stream  by  railroad  bridge.  -Armistead  v.  Shreveport  &  R.  R. 
Val.  Ry.  Co.  (La.),  p.  868,  vol.  26  (3  R  R  R). 

Prior  overflows,  evidence  of  in  computing  damages.  San  An- 
tonio &  A.  P.  Ry.  Co.  V,  Kiersey  (Tex.),  p.  10,  vol.  39  (16 
R  R  R). 

Prospective  damages  for  overflow  caused  by  insufficiency  of  pipe 
through  embankment  could  not  be  recovered  under  complaint. 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v,  Kline  (Ind.),  p.  643,  vol. 
25  (2  R  R  R). 

Right  of  private  individual  to  compensation  where  navigable 
water  obstructed  by  trestle  authorized  by  congress.  Frost  v. 
Washington  County  R.  Co.  (Me.),  p.  184,  vol.  27  (4  R  R  R). 

Duties  of  Railroad. 

Care  required  in  construction  of  bridge  to  prevent  injury  to 
land  from  overflow.  Southern  Ry.  Co.  v.  Plott  (Ala.),  p.  439, 
vol.  24  (1  R  R  R). 

Constitutionality  of  §  3342,  Rev.  St.  of  Ohio,  requiring  railroad 
companies  to  drain  its  right  of  way,  so  as  to  prevent  injury  to 
contiguous  land  or  detriment  to  the  public.  Chicago  &  £.  R. 
Co.  V.  Keith  (Ohio),  p.  204,  vol.  29  (6  R  R  R). 

Duty  to  construct  roadbed  so  as  not  to  cause  overflow.  Mis- 
souri Pac.  Ry.  Co.  v.  Hemingway  (Neb.),  p.  435,  vol.  24  (1 
R  R  R). 

Grant  of  railroad  right  of  way  does  not  include  the  right  to 
discharge  onto  the  land  surface  waters  collected  by  it  from 
drainage.    Earhart  v,  Cowles  (Iowa),  p.  243,  vol.  35  (12  R  R  R). 

Liability  for  injury  to  adjoining  land  by  discharging  accumula- 
tion of  surface  water.  Chicago,  etc.,  R.  Co.  v.  Shaw  (Neb.), 
p.  428.  vol.  24  (1  R  R  R). 

Liability  for  obstruction  of  navigable  stream  by  railroad  bridge. 
Armistead  v,  Shreveport  &  R.  R.  Val.  Ry.  Co.  (La.),  p.  868, 
vol.  26  (3  R  .R  R). 

Liability  for  overflow  of  culvert  caused  by  construction  of  side 
track  dependent  upon  whether  side  track  was  reasonable  use 
of  land.  Priest  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  554,  vol.  25  (2 
R  R  R). 

Liability  of  railroad  casting  surface  water  on  adjacent  property. 
Chorman  v.  Queen  Anne's  R.  Co.  (Del.),  p.  923,  vol.  30  (7 
R  R  R). 

Negligence  in  obstructing  watercourse  in  constructing  embank- 
ment. Lampley  v,  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  p. 
389.  vol.  26  (3  R  R  R). 

Overflow  caused  by  insufficiency  of  railroad  culvert,  liability. 
Uhl  V.  Ohio  River  R.  Co.  (W.  Va.),  p.  608,  vol.  38  (15  R  R  R). 

Railroad  company  not  liable  for  obstruction  of  its  ditch  by  dirt 
falling  from  its  embankment,  under  Burns'  Rev.  St.  1901,  § 
5153.  subd.  5,  requiring  railroad  to  restore  streams  across  which 
their  lines  are  built,  in  absence  of  willfulness  or  negligence. 
Cleveland,  C  C.  &  gt.  L.  Ry.  Co.  v.  Wisehart  (Ind.),  p.  86, 
vol.  31   (8  R  R  R). 

Right  to  overflow  land  of  others,  under  statute,  in  absence  of 
showing  of  public  use.  Avery  v.  Vermont  Electric  Co.  (Vt.), 
p.  876.  vol.  30  (7  R  R  R). 
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Sufficiency  of  petition  in  action  for  obstructing  watercourse 
through  negligence  in  constructing  embankment.  Lampley  v. 
Atlantic  Coast  Line  R.  Co.  (S.  Car.),  p.  389,  vol.  26  (3  R  R  R). 

Evidence. 

Evidence  as  to  washing  away  of  track  at  other  points,  in  action 
against  railroad  company  to  recover  damages  resulting  from 
overflow.     Southern  Ry.  Co.  v.  Plott  (Ala.),  p.  439,  vol.  24  (1 
R  R  R). 
Harmless  error  in  admission  of  expert  testimony  as  to  insuffi- 
ciency of  culverts.    Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Steele  (Tex.), 
p.  492,  vol.  29  '(6  R  R  R). 
In  action  for  injuries  from  obstruction  of  railroad  culvert,   evi- 
dence of  effect  of  the  waters  on  other  persons  than  defendant 
was  admissible.     Shores  v.  Southern  Ry.  Co.  (S.  .Car.),  p.  88, 
vol.  43  (20  R  R  R). 
In  action   for   injuries   from   obstruction   of  railroad   culvert,   if 
plaintiffs   damages   could   have   been   relieved   by   ditching,    it 
was   competent   to   show   that   it   was    expensive   and   difficult. 
Shores  v.  Southern  Ry.  Co.  (S.  Car.),  p.  88,  vol.  43  (20  R  R  R). 
Insufficient   culvert   causing   overflow    of   adjacent   property   as    a 
public  nuisance.     Kelly  v.   Pittsburgh,  C,  C.  &  St.  L.   Ry.   Co. 
(Ind.).  p.  547,  vol.  25  (2  R  R  R). 
Liability   for   injury   to    land   from   overflow   resulting   from   con- 
struction of  trestle,  error,  on  account  of  misleading  instructions, 
to    refuse   special    instruction    that    if   the    damages   would   have 
occurred  had  the  trestle  not  been  constructed,  plaintiff  could  not 
recover.     San  Antonio  &  A.  P.  Ry.  Co.  v.  Kiersey  (Tex.),  p.  10, 
vol.  39  (16  R  R  R). 
Municipality    jointly    liable    with    railroad    company    for    damages 
caused  by  overflow  from  insufficiency  of  culvert.     Kelly  v.  Pitts- 
burgh, C.  C.  &  St.  L.  Ry.  Co.  (Ind.),  p.  547,  vol.  25  (2  R  R  R). 
Overflow  from  construction  of  trestle  over  bayou,  negligence  dis- 
tinguished from  act  of  God.     San  Antonio  &  A.  P.  Ry.   Co.  v. 
Kiersey  (Tex.),  p.  10,  vol.  39  (16  R  R  R). 
Power   for  public  use.     Avery  v.  Vermont  Electric   Co.   (Vt.),   p. 

876,  vol.  30  (7  R  R  R). 
Right   of  railroad   to   protect    itself   from   flow    of   surface    water. 

Chicago,  etc.,  R.  Co.  v,  Shaw  (Neb.),  p.  428,  vol.  24  (1  R  R  R). 
Right  to  navigate  tide  water  channel.    Frost  v,  Washington  County 

R.  Co.  (Me.),  p.  184,  vol.  27  (4  R  R  R). 
Right  to  use  of  water  against  prior  appropriators.     San  Jose  Land 
&  Water  Co.  v,  San  Jose  Ranch  Co.  (U.  S.),  p.  824,  vol.  29  (6 
R  R  R). 
Sections  3343-3346,  Rev.  St.  of  Ohio,  are  in  conflict  with  §§  16  and 
19   of  art.  1  of  Const.,  and  are  void,  for   the  reason  that  they 
attempt  to  authorize  the  taking  of  private  property  for  private 
purposes  without  due  process  of  law.     Chicago  &  E.  R.  Co.  v. 
Keith  (Ohio),  p.  204,  vol.  29  (6  R  R  R). 
Statute  of  Ohio  requiring  railroad  companies  to  drain  right  of  way 
unconstitutional.     Chicago  &  E.  R.  Co.  v.  Keith   (Ohio),  p.  204, 
vol.  29  (6  R  R  R). 
Whether   railroad    trestle    authorized   by    congress   over    navigable 
waters  an   unlawful   obstruction.     Frost  v.   Washington    County 
R.  Co.   (Me.),  p.  184,  vol.  27  (4  R  R  R). 
Whether    railroad    trestle    over    navigable   water   an    unlawful    ob- 
struction,  conclusiveness   of   determination   of   question   by   con- 
gress.    Frost  V.   Washington  County   R.  Co.   (Me.),  p.  184,  vol. 
27  (4  R  R  R). 
Whether  side  track  was  reasonable  use  of  property,   question  for 
jury,   in   action   for  overflow   of   swamp   caused   by   construction 
of  track.    Priest  v.  Boston  &  M.  R.  R.  (N.  H.),  p.  554,  vol.  25  (2 
R  R  R). 
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WATER  STATIONS. 

See  EMINENT  DOMAIN. 

Leasing  land  condemned  for  water  station  to  fishing  and  boating 
club  not.  an  abandonment.  Dillon  v,  Kansas  City,  etc.,  R.  Co. 
(Kan.),  p.  445,  vol.  33  (10  R  R  R). 

WAYBILLS. 

See  CARRIERS;    CARRIERS  OF  LIVE  STOCK. 

WEATHER  CONDITIONS. 

See  CARRIERS  OF  LIVE  STOCK;  FIRES  SET  BY  LOCO- 
MOTIVES. 

WHARVES. 

See  COMMON  CARRIERS. 

Railroad  company  did  not  discriminate  in  granting  right  to  use 
wharf.  West  Coast  Naval  Stores  Co.  v.  Louisville,  etc.,  R.  Co. 
(C.  C.  A.),  p.  479,  vol.  30  (7  R  R  R). 

Railroad  wharf  at  foot  of  street,  was  not  a  public  wharf,  whose 
use  could  be  demanded  by  shipper  on  payment  of  reasonable 
hire,  for  purpose  of  employing  vessels  of  his  own  selection  for 
further  carriage  of  his  goods.  Louisville  &  N.  R.  Co.  v.  West 
Coast  N.  S.  Co.  (U.  S.),  p.  397,  vol.  42  (19  R  R  R). 

Right  of  public  to  use  wharf  constructed  by  railroad  company. 
West  Coast  Naval  Stores  Co.  v,  Louisville,  etc.,  R.  Co.  (C.  C. 
A.),  p.  479,  vol.  30  (7  R  R  R). 

WHIPPING  STRAPS. 

See  MASTER  AND  SERVANT. 

WIDOWS. 

See  DEATH  BY  WRONGFUL  ACT. 

WIFE'S  EARNINGS. 

See  PERSONAL  INJURIES. 

WILLFULNESS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  GOODS; 
CARRIERS  OF  PASSENGERS;  CHILDREN;  CONTRIB- 
UTORY NEGLIGENCE;  CROSSINGS;  DEATH  BY 
WRONGFUL  ACT;  FRIGHTENING  TEAMS;  LI- 
CENSEES; MASTER  AND  SERVANT;  NEGLIGENCE; 
PERSONAL  INJURIES;  PLEADING;  STREET  RAIL- 
WAYS:   TRESPASSERS;    WITNESSES. 

WILSON  ACT. 

See  INTERSTATE  COMMERCE. 

WIRES. 

See  ELECTRIC  RAILWAYS;  FENCES;  MASTER  AND 
SERVANT;   STREET  RAILWAYS. 

WITNESSES. 

See  ACCIDENTS  ON  TRACK;  APPEAL;  ASSAULTS; 
CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CROSSINGS;  EMINENT  DOMAIN;  EVIDENCE;  FIRES 
SET  BY  LOCOMOTIVES;  MASTER  AND  SERVANT; 
PERSONAL  INJURIES;  STOCK,  INJURIES  TO;  TAXA- 
TION;  TRESPASSERS. 

Credibility.    Cogdell  v.  Southern  Ry.  Co.  (N.  Car.),  p.  39,  vol.  27  (4 

R  R  R). 
Credibility   of   employees.     Seaboard    Air    Line    Ry.    v.    Walthour 

(Ga.),  p.  18,  vol.  31  (8  R  R  R). 
Employees  as  witnesses.     Chicago  City  Ry.   Co.  v,  Tuohy   (111.), 

p.  1,  vol.  27  (4  R  R  R). 
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WITNESSES— Continued. 

Impeachment. 

Cross-examination  to  show  payment  of  expenses  by  defendant. 

Southern  Ry.  Co.  v.  Crowder  (Ala.),  p.  70,  vol.  24  (1  R  R  R). 
Evidence   that   defendant    srave    free   transportation    to   his   wit- 
nesses and  paid  their  expenses  was   admissible,   in  action   for 
ejecting  passenger.    Moore  v,  Nashville,  C.  &  St.  L.  Ry.  (Ala,), 
p.  767,  vol.  31  (8  R  R  R). 
Impeachment  of  motorman  who  had  testified  that  he  had  exer- 
cised every  possible  care  to  avoid  the  collision.     Montgomery 
St.  Ry.  V.  Hastings  (Ala.),  p.  2,  vol.  33  (10  R  R  R). 
In  action  by  passenger  for  damages  from  being  directed  to  wrong 
car  by  flagman,  fact  that  plaintiff  was  witness  in  another  case 
involving   misconduct  on   the   part   of   the   flagman   was   com- 
petent to  show  his  bias  as  a  witness.     Robertson  v.  Louisville 
&  N.  R.  Co.  (Ala.),  p.  61,  vol.  41  (18  R  R  R). 
Question  for  jury.     Chicago  City  Ry.  Co.  v.  Tuohy  (111.),  p.   1, 

vol.  27  (4  R  R  R). 
Refusal  of  court  to  permit  inquiries  of  a  witness  as  to  the  rela- 
tion  of  attorney   and  client   between   the   witness   and   an   at- 
torney for  plaintiff,   to  show   bias  against   defendant,   not   an 
abuse  of  discretion,  in  a  negligence  case.     Birmingham  South- 
ern Ry.  Co.  V.  Lintner  (Ala.),  p.  225,  vol.  39  (16  R  R  R). 
Remarks  of  counsel  as  to  credibility  of  railroad  employees   as 
witnesses  was   cause  for  reversal,  notwithstanding   instruction 
of  court  and  remittitur  by  plaintiff.     Central   of   Georgia  Ry. 
Co.  V.  Dich  (Ga.).  p.  200,  vol.  37   (14  R  R  R). 
Remarks  of  counsel  as   to  credibility  of  railroad   employees  as 
witnesses  was   error.     Denison,  B.   &  N.   O.   R.   Co.  v,  Barry 
(Tex.),  p.  201,  vol.  37  (14  R  R  R). 
Right  to  new  trial  as  affected  by  a  failure  to  produce  affidavit 
of     stenographer    which    was    merely    accumulative    evidence. 
Chicago  &  N.  W.   Ry.  Co.  v.   Calumet  Stock  Farm   (111.),   p. 
162.  vol.  24  (1  R  R  R). 
Testimony  that   engineer,  who  testified  in   action   for  injury  to 
child  on  track,  told  witness  that  when  he  first  saw  child  he 
thought  it  a  goat,  could  be  considered  only  for  the  purpose 
of  impeaching  testimony  of  engineer.     Nashville,  etc.,  Ry.  Co. 
V,  Harris  (Ala.),  p.  562,  vol.  37  (14  R  R  R). 
In  action  for  damages  from  being  directed  to  wrong  car  by  flag- 
man,  fact  that   plaintiff  was   witness   in   another  case    involving 
misconduct  on  the  part  of  the  flagman  was  not  competent  as 
tending   to   show   that   he   willfully    directed   her   to  wrong   car. 
Robertson  v,  Louisville   &  N.  R.   Co.    (Ala.),  p.  61,  vol.  41   (17 
R  R  R). 
Proof  of  general  good  reputation,  when  admissible.     Louisville  & 

N.  R.  Co.  V.  McClish  (C.  C.  A.),  p.  942,  vol.  26  (3  R  R  R). 
Railroad   not  obliged   to  produce   trainmen   to   explain   their   con- 
nection with   accident  on  track.     Texas   &  P.  Ry.   Co.  v.  Shoe- 
maker (Tex.),  p.  594,  vol.  37  (14  R  R  R). 
Right  to  continuance  to  take  depositions.     Louisville  &  N.  R.  Co. 

V.  Harned  (Ky.),  p.  115,  vol.  24  (1  R  R  R). 
Right  to  explain  absence  of  witness.    Southern  Ry.  Co.  v.  Crowder 
(Ala.),  p.  70,  vol.  24  (1  R  R'R). 

WRONGFUL  DEATH. 

See  DEATH  BY  WRONGFUL  ACT. 

YARDS. 

See  MASTER  AND  SERVANT;    NEGLIGENCE. 


